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MR.  EMLYN^S  PREFACE 

(to  tqe  obioikal  bpition.) 


Thb  following  treatise  bein^  the  genuine  offspring  of  tliat 
truly  learned  and  worthy  judge  Sir  Matthew  Hale,{a)  stands 
in  need  of  no  other  recommendation,  than  what  that  great 
and  good  name  will  always  carry  along  with  it. 

Whoever  is  in  the  least  acquainted  with  the  extensive 
learning,  the  solid  judgment,  the  indefatigable  labours,  and 
abovedl  the  unshaken  integritjr  of  the  author,  cannot  but 
highly  esteem  whatever  comes  from  so  valuable  an  hand. 

Bemg  brought  up  to  the  profession  of  the  law,  he  soon 
grew  eminent  in  it,  discharging  his  duty  therein  with  ^eat 
courage  and  faithfulness;  and  tiio  he  lived  in  critical  times, 
when  disputes  ran  so  high  between  king  and  parliament,  as 
at  last  Inoke  out  into  a  civil  war,  yet  he  engaged  in  no 
partf ,  but  carried  himself  with  such  moderation  and  even- 
ness of  temper,  as  made  him  loved  and  courted  by  all. 

It  was  this  great  and  universal  esteem  he  was  then  in, 
that  made  Cramwel  so  desirous  to  have  him  for  one  of  his 
iudjges;  which  offer  he  would  willingly  have  declined. 
Being  pr^  by  Crammel  to  give  his  reason,  he  at  last 
plainly  toki  him,  that  he  was  not  satisfied  with  the  lawful- 
ness of  his  authority,  and  therefore  scrupled  the  accepting 
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[a)  He  was  boro  at  AlderUy^  la  Glaucetterahiret  Noo,  1, 1600. 

^as  entered  at  Magdalen»Hiilli  in  Oxford^  in  the  17tb  year  of  his  age. 
Admitted  of  lAneolfCi'Inn,  Nov.  8,  1629. 
Made  a  judge  of  the  oourt  of  Chmnum  Pleas^  1653. 
Lord  Chief  Baron  of  the  Court  of  Exchequer^  Nov.  7,  1660. 
And  at  last  Lord  jChief  Jostioe  of  the  court  of  King^i  Beneh^  May  18, 
1671* 
Which  place  he  resigned  Feb,  20, 1675-6. 
And  died  the  C&rtjfma«  following,  Dtc.  25, 1676. 
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any  commission  under  it;  to  which  Cronmel  replied^hat 
since  he  h)ad  got  the  possession  of  the  governmQnt,  he  was 
resolved  to  keep  it,  and  would  not  be  argued  out  of  it;  that 
however  it  was  his  desire  to  rule  accoraing  to  the  laws  of 
the  land,  for  which  purpose  he  had  pitched  upon,  him  as 
a  person  proper  to  be  employed  in  the  administration  of 
justice;  yet  if  they  woujd  not  permit  him  to  govern  by  red 
gowns,  he  was  resolved  to  govern  by  red  coats. 

Upon  this  consideration,  as  also  of  the  necessity  there  at 
all  times  is,  that  justice  and  property  should  be  preserved, 
he  was  prevailed  with  to  accept  of  a  judge's  place  in  the 
court  of  common-pleas,  wherein  he  behaved  with  great 
impartiality,  constantly  avoiding  the  being  concerned  in 
any  state-afFairs ;  and  tho  for  the  first  two  or  three  circuits 
he  sat  indifferently  on  the  plea-side,  or  the  crown-side,-  yet 
afterwards  he  absolutely  refused  to  sit  on  the  crown-side, 
thinking  it  the  safer  course  in  so  dubious  a  case; 

But  notwitstanding  his  dislike  to  CromweVs  government, 
yet  this  did  not  drive  him,  as  it  did  some  others,  into  the 
extremes  of  the  contrary  party;  for  upon  the  restoration,  of 
which  he  was  no  inconsiderable  promoter,  he  was  not  for 
making  a  surrender  of  all,  and  receiving  the  king  without 
any  restrictions;  on  the  contrary,  he  thought  this  an  oppor- 
tunity not  to  be  lost  for  limiting  the  prerogative,  and  cutting 
off  some  useless  branches,  that  served  only  as  instruments 
of  oppression;  for  which  purpose  he  movea,  as  bishop  Bur- 
net relates, (ft)  ''That  a  committee  might  be  appointed  to 
look  into  the  propositions  that  had  been  made,  and  the  con- 
cessions that  had  been  offered  by  the  late  king,  and  from 
thence  to  digest  such  propositions,  as  they  should  think  fit 
to  be  sent  over  to  the  king." 

This  motion  was  seconded,  and  tho  through  general 
Monks  means  it  failed  of  success,  yet  it  shewed  our  author's 
tender  regard  for  the  liberties  of  the  subject,  and  that  he  was 
far  from  heing  of  a  mind  with  those,  who  looked  on  every 
branch  of  the  prerogative  as  jure  divino  and  indefeasible. 

But  notwithstanding  this  attempt,  which  shewed  he  was 
not  cut  out  for  such  compliances  as  usually  render  a  man 
acceptable  to  a  court,  yet  such  was  his  unblemished  charac- 
ter, that  it  was  thought  an  honour  to  his  majes^'s  govern- 
ment to  advance  him  first  to  the  station  of  Lord  Chief 

(b)  Burnet's  Hist,  of  own  Times,  Tol.  L  p.  88, 
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Baron,  and  afterwards  to  that  of  Lord  Chief  Justice  of  the 
king's,  bench;  nor  indeed  Could  so  great  a  trust  be  lodged 
in  ^tter  hands. 

When  he  was  first  promoted,  the  Lord  Chancellor  Cla- 
rendon, upon  deliyerix]^  to  him  his  commission,  told  him, 
among  other  things,  "  That  if  the  king  could  have  found  out 
an  honester  or  fitter  man  for  that  employment,  he  had  not 
advanced  him  to  it,  and  that  he  had  therefore  preferred  him, 
because  he  knew  none  that  deserved  so  ^ell."(c) 

He  behaved  in  each  of  these  places  with  such  uncorrupt 
integrity,  such  impartial  justice,  su<^  diligence,  candor,  and 
af&bility,  as  justly  drew  the  chief  practice  after  him,  whith- 
ersoever he  went;  he  constantly  shunned  not  only  the  being 
corrupt,  but  every  thihg  which  had  any  appearance,  or 
might  afford  the  least  suspicion  of  it ;  he  was  sincerely  bent 
on  discovering  the  truth  and  merits  of  a  ca:use,  and  would 
therefore  bear  with  the  meanest  counsel,  supplf  the  defects 
of  the  pleader,  and  never  take  it  amiss,  when  summing  up 
the  evidence  to  be  reminded  of  any  circumstance  he  had 
omitted ;  for  being  in  a  high  degree  possessed  of  that  quHHfi* 
cation  so  peculiarly  necessary  to  a  judge,  I  mean  patience 
(without  which  the  most  excellent  talents  may  become  insig- 
nificant) no  considerations  of  his  own  convenience  could 
prevail  with  him  to  hurry  over  a  cause,  or  dispatch  it  with- 
out a  thorough  examination;-  for  which  reason  he  made  it.  a 
rule,  especially  upon  the  circuits,  to  be  short  and  sparing  at 
meals,  that  he  might  not  either  by  a  full  stomach  unfit  hini- 
self  for  the  due  discharge  of  his  ofiice,  or  by  a  profuse  waiste 
of  time,  be  obliged  to  put  off,  or  precipitate  the  business  that 
came  before  him.[l] 

V  , 

f 

(c)  Burnetts  life  of  HaZe,  Edit.  1662.  p.  53. 

[1]  Lord  Hale  wrote  the  fUlowing  rules  for  his  judicial  suidanc^: 

Things  necessarp  to  be  continually  had  in  remembrance, 

I.  That  in  the  admiptstratioa  of  justice  I  am  entrusted  fbr  God,  the  king 
and  country ;  and  therefore, 

II.  That  it  be  done,  1st,  uprightly;  2dly,  deliberately;  9dly,  resolutely. 
in.  That  I  rest  not  upon  my  own  understanding  or  strength,  But  implore 

and  rest  upon  the  direction  and  strength  of  God. 

IV.  That  in  the  etecotion  of  justice  I  carefully  lay  aside  my  own  passions, 
and  do  not  give  way  to  them,  however  provoked. 

V.  That  I  be  wholly  intent  upon  the  business  I  am  about,  remitting  all 
other  cares  and  thoughts  as  unseasonable,  and  interruptions. 
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He  was  a  great  lamenter  of  the  dividcms  and  animosities 
which  raged  so  fiercely  at  that  time  among  us,  especiaUy 
about  the  smaller  mattes  of  external  eeremonieSi  wnich  he 
feared  might  in  the  end  subyert  the  frindainentals  of  all  reli- 
^on :  and  tho  he  thought  the  principlet  of  the  non-conform"> 
ists  too  narrow  and  strait-lac^,  yet  he  could  by  no  means 
approve  the  penal  laws  which  were  then  made  against  them; 
he  knew  many  of  tliem  to  be  sober^  peaceabfe  men,  who 
were  well  affected  to  the  govenunent,  and  had  shewn  as 
much  dislike  as  any  to  the  late  usurpation,  and  therefore  he 
thought  they  deserved  a  better  treatment ;  besides,  he  looked 
on  it  as  aii  infringement  oti  the  rights  of  conscience,  which 
ought  always  to  be  held  sacred  and  inviolable,  and  therefore 
used  to  say,  that  the  only  way  to  heal  our  breaches  was 
a  new  act  of  uniformity;  for  which  purpose  he  concurred 
with  Lord  jEleeper  Bridgman  and  Bishop  WiUcms,  in  setting 
on  foot  a  scheme  for  the  comprehension  of  the  more  mode- 
rate dissenters,,  and  an  indulgence  towards  others,  and  drew 
the  same  up  into  the  form  of  a  bill,  altho  by  a  vote  of  the 
house  of  commons  it  was  prevented  from  being  laid  before 
tho  parliament. 

VI.  Thatf  I  suffer  not  myself  to  be  prepossessed  with  apy  jiidgmeot  at  all, 
t9l  the  whole  business,  and  both  parties  be  heard. 

VII.  That  I  never  engage  myself  in  the  beginning  of  a  cause,  but  reserve 
myself  unprejudiced  till  the  whole  be  heard. 

.  VIII.  That  i»  business  capital,  though  my  nature  prompt  me  to  pity,  yet 
to  consider  that  there  is  also  a  pity  due  to  the  country. 

IX.  That  I  be  not  too  rigid  in  matters  purely  conscientious,  where  all  the 
harm  is  diversity  of  judgment. 

X.  That  I  be  not  jsia^sed  with  compassion  to  the  poor  or  favor  to  the  rich^ 
in  point  of  justice. 

aI.  That  popular  or  court  applause,  or  distaste,  have  np  influence  upon 
any  thing  I  do  m  point  of- distribution  of  justice. 

aII.  Not  to  be  solicitous  what  men  will  say  or  think,  so  long  as  I  keep 
myself  exactly  according  to  the  rules  of  justice. 

,  XIII.  If  in  criminals  it  be  a  measuring  cast,  to  incline  to  mercy  and 
acquittal. 

Xiy.  In  criminals  that  consist  *  merely  in  words  when  no  more  harm 
ensues,  moderation  is  no  injustice. 

XV.  In^riminals  of  blood,  if  the  fact  be  evident,  severity  is  justice. 

XVI.  To  abhor  all  private  solicitations,  of  what  kind  soever,  and  by 
whomsoever,  in  matters  depending. 

XVII.  To  charge  my  servants;  1st,  not  to  interpose  in  any  business 
whatsoever;  2d,  not  to  take  more  than  their  known  fees;  M,  not  to  giv^ 
any  undue  precedence  to  causes ;  4th,  not  to  recommend  counsel. 

XVIII.  To  be  short  and  sparing  at  meals,  that  I  may  be  fitter  (or 
business. 
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Tho  bj  this  ineaai3  he  was  hindered  ^om  obtaining  a  re- 
peal of  those  laws,  yet  conld  he  never  be  brought  to  give  any 
countenance  to  the  execution  of  theqi.  I  have  heard  it  cre- 
dibly related,  4iiat  onpe  when  he  was  upon  the  circuit,  there 
ka^pened  to  be  a  grand  jury,  who  thought  to  i^ke  a  merit 
of  presenting  a  worthy  peaceable  non-eonformis^  that  lived 
in  meir  neighboprhood ;  upon  this  occasion  our  judge  could 
not  avoid  raprimanding  them  for  their  ill-placed  zeal,  which 
vented  itself  this  way,  while  no  notice  was  taken  of  the 
prophaneness,  drunkenness  and  other  immoralities,  which 
abounded  daily  amongst  them ;  in  ^hort,  he  told  them,  that 
if  they  were  resolved  to  persist,  he  would  remove  the  affair 
to  Westminster-HaU,  and  if  he  could  not  then  prevail  to  have 
a  stop  put  to  it,  he  would  resign  his  places  for  he  had  told 
the  king,  when  he  first  accepted  it,  that  if  any  thing  was 
pressed  upon  him,  which  was  agMnst  his  judgment,  he 
would  quit  his  post 

He  always  retained  a  serious  impression  of  religion,  and 
in  particular  was  a  punctual  observer  of  any  vow  or  engage- 
ment he. had  laid  himself  unden  Having  in  his  younger 
days  on  a  particular  occasion  made  a  vow  never  to  drink  an 
health  agam,  he  could  never  be  prevailed  on  upon  any  con- 
sideration to  dispense  with  it,  althp  drinking  healths  was 
then  grown  to  be  the  fashionable  loyialty  of  the  times. 

And  thus  in  every  character  of  life  he  vras  a  pattern  well 
worthy  of  imitation :  in,  short,  he  was  a  public  blessing  to  the 
age  he  lived  in,  and  not  to  that  only,  but  by  his  bright  and 
amiable  example  to  succeeding  generations;  for  as  a  pattern 
of  virtue  and  goodness  will  always  be  a  silent,  tho  sharp 
re|uroof  to  those  who  deviate  from  it,  so  to  noble  and  generous 
mmds  it  will  not  fail  of  being  a  mighty  spur  and  incentive 
to  the  imitation  of  it,  and  l^  that  means  leave  a  real  and 
lasting,  tho  secret,  influence,  behind  it. 

As  he  justly  merited  the  esteem  of  all,  so  in  particular  he 
has  well  deserved  of  the  profession  of  the  law,  to  which  he 
was  80  ^lining  an  ornament;  he  contributed  more  by  his 
example  to  the  removal  of  the  vulgar  prejudices  against 
them,  than  any  argument  whatever  could  do. 

The  great  Archbishop  l/i^  had  entertained  some,  preju- 
dices ofthat  kind,  but  by  conversation  with  our  author  and 
the  learned  Sdderij  he  was  convinced  of  his  mistake;  our 
author  declaring,  "  That  by  his  acquaintanpe  with  them,  he 
believed  there  was  as  many  honest  men  among  the  lawyers 
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^rti«.a«,.  .  ..0^  ..,  P^fe^ioa  of  ^  in  ^ 

Never  was  the  old  monkish  maxim^  Bonus  Jurtsta  malus 
Christaj  more  thoroughly  confuted,  than  by  his  example. 
He  demonstrated  by  a  living  argument,  how  practicable  it 
was  to  be  wth  an  able  lawyer  and  a  good  christian ;  indeed 
he  saw  nothing  in  the  one  that  was  any  wajr  incompatible 
with  the  other,  nor  did  he  think,  that  an  unaffected  piety  sat 
with  an  ill  grace  on  any,  be  his  station  never  so  high,  or  his 
learning  never  so  great ;  for  tho  he  diligentiy  applied  him- 
self to  the  bu^ness  of  his  profession,  yet  would  he  never 
suffer  it  so  tq  engross  his  time  as  to  leave  no  room  for  mat- 
ters of  a  more  serious  concernment,  as  may  appear  from  the 
many  tracts  he  has  wrote  on  moral  and  religious  subjects. 

For  this  reason,  when  he  found  the  decays  of  nature  gain- 
ing ground  upon  him,  he  could  no  longer  be  prevailed  with 
to  suspend  the  resolution  he  had  taken  to  resign  his  place; 
that  after  the  example  of  that  great  emperor  Uharles  7f.  he 
might  have  an  interstice  betweeji  the  business  of  life  and 
the  hour  of  death,  (tf) 

No  wonder  then  that  one  so  greats  so  good,  should  be 
loved  and  esteemed  while  living,  should  be  revered  and 
admired  when  dead;  no  wonder  the  king  should  be  loth 
to  part  with  him,  who  had  been  such  a  cr^it  td  his  govern^ 
ment;  tho  had  he  held  his  place  some  few  years  ipnger, 
such  a  scene  of  affairs  did  then  open,  as  in  aU  likelihood 
would  have  greatly  distressed  him  how  to  behave,  as  well 
as  the  court  how  to  get  rid  of  one,  who  could  not  have  been 
removed  without  great  reproach^  nor  continued  without  great 
obstruction  to  the  violent  measures  that  were  then  pursued. 

But  it  is  time  to  stop,  for  I  mean  not  to  write  the  history 
of  his  life;  this  would  require  a  volume  of  itself,  and  is  long 
ago  performed  by  an  able  hand;(e)  I  shall  therefore  only 
subjoin  his  character,  as  drawn  by  that  learned  prelate,  and 
other  eminent  cotemporaries,  by  which  it  will  appear,  that 
future  times  cannot  outgo  his  own  in  the  veneration  and 
esteem  they  bore  him. 

The  bishop  expresses  it  in  short  thus:  "That  he  was  one 
of  the  greatest  patterns  this  age  has  afforded,  whether  in  his 
private  deportment  as  a  christian,  or  in  his  public  employ- 

(d)  Inter  titm  negotia  4*  mortig  diem  opartere  ^atium  iniercedere^ 
Strada  de  bello  Belgido,  Vol.  I.  sub  anno  1555. 
{e)Bf.  Burnet. 
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ments,  either  at  the  bar  or  on  the  bench ;"(/')  having  given 
it  more  at  large(^)  in  the  words  of  a  noble  person,  vtrhom 
he  styles  one  of  the  greatest  men  of  the  profession  of  the 
law  :{h)  "  he  would  never  be  brought  to  discourse  of  public 
matters  in  private  conversation ;  but  in  questions  of  law, 
wlien  any  young  lawyer  put  a  case  to  him,  he  was  very 
Gommunicative,  especially  while  he  was  at  the  bar%  but 
when  he  came  te  the  bench,  he  grew  more  reserved,  and 
would  never  suffer  his  opinion  in  any  case  to  be  known,  till 
he  was  obliged  to  declare  it  judicially;  and  he  concealed  his 
opinion  in  great  cases  so  carefully,  that  the  rest  of  the  judges 
in  the  same  court  could  never  perceive  it:  his  reason  was, 
because  every  judge  ought  to  give  s&ntendk  (uxording  to  his  orvn 
persuasion  and  cansciencey  and  not  to  be  swayed  by  any  respect 
or  deference  to  another  man's  opinion:  and  by  this  means  it 
happened  sometimes,  that  when  all  the  barons  .of  the  £ixr 
chequer  had  delivered  their  opinions,  and  agreed  in  their 
reasons  and  arguments,  yet  he  coming  to  speak  l^st,  and 
differing  in  judgment  from  them,  hatn  expressed  himself 
with  so  much  weight  and  solidity,  that  the  bairons  have 
immediately  retracted  their  votes,  and  concurred  with  him. 
He  hath  sat  as  a  judge  in  all  the  courts  of  law,  and  in  two 
of  them  as  chief;  but  still  wherever  he  sat,  all  business  of 
consequence  followed  him,  and  no  man  wals  content  to  sit 
down  by  the  judgment  of  any  court,  till  the  case  was  brought 
before  him,  to  see  whether  he  were  of  the  same  mind ;  and 
his  opinion  being  once  knowti,  men  did  readily  acquiesce 
in  it;  and  it  was  very  rarely  seen,  that  any  man  attempted 
to  bring  it  about  again;  and  ne  that  did  so,  did  it  upcHi  great 
disadvantages,  and  was  always  looked  upon  as  a  very  con- 
tentious person ;  so  that  what  Cicero  says  of  Brutus^  did 
very  often  happen  to  him,  Etiam  quos  contra  statuit,  cequos 
fiacatosque  dimisit. 

"Nor  did  men  reverence  his  judgment  and  opinion  in 
courts  of  law  only;  but  his  authority  was  as  great  in  courts 
of  equity,  and  the  same  respect  and  submission  was  paid 
him  there  tbo;  and  this  appeared  not  only  in  his  own  court 
of  equity  in  the  Exchequer  chamber,  but  in  the  Chancery 
too,  for  thither,  he  was  often  called  to  advise  and  assist  the 
lord  chancellor,  or  lord  keeper  for  the  time  being;  and  if  the 

• 

if)  p.  218.  (g)f.ni. 

(A)  Supposed  to  be  the  tfaei)  earl  o[  Nottingham. 
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cause  were  of  difl5,cult  examination,  or  intricated  and  fen- 
tangled  with  variety  of  settlements,  no  man  ever  shewed  a 
more  clear  and  discerning  judgment;  if  it  were  of  great 
value,  and  great  persons  mterested  in  it,  no  man  shewed 
greater  courage  and  integrity  in  laying  aside  all  respect  of 
persons.  When  he  came  to  deliver  his  opinion,  he  always 
put  his  discourse  into  such  a  method,  that  one  part  of  it 
gave  light  to  the  other;  and  where  the  proceedings  of  Chan- 
cery might  prove  inconvenient  to  the  subject,  he  never 
Spared  to  observe  and  reprove  them :  And  from  his  observd- 
tious  and  discourses,  the  Chancery  hath  teken  occasion  to 
establish  many  of  those  rules  by  which  it  governs  itself  at 
this  day. 

**  He  did  look  upon  equity  as  a  part  of  iJie  conimoh  law, 
and  one  of  the  grounds  of  it;  ana  therefore,  as  near  as  he 
eouldj  he  did  always  rfeduce  it  to  certain  rules  and  princi- 
ples, that  men  might  study  it  as  a  science,  and  not  think 
me  administration  of  it  h^  any  thing  arbitrary  in  it.  Thus 
eminent  was  this  man  in  every  station,  and  into  'wiiat  course 
soever  he  was  called,  he  quickly  made  it  appear,  that  he 
deserved  the  chief  seat  there. 

"As  great  a  lawyer  as  he  vras,  he  would  never  suffef  the 
strictoess  of  law  to  prevail  against  conscience ;  as  great  a 
chancellor  as  he  was,  he  would  make  use  of  all  the  niceties 
and  Subtilties  in  law,  when  it  tended  to  support  right  and 
Equity.  But  nothing  was  more'  admirable  in  him,  than  his 
patience  i  he  did  not  affect  the  reputation  of  quickness  and 
dispatch,  by  a  hasty  and  captious  hearing  of  the  counsel  : 
he  would  bear  with  the  meanest,  and  gave  eveir  nian  his  full 
scope,  thinking  it  much  better  to  lose  time  than  patience : 
in  summing  up  of  an  evidence  to  a  jury,  he  would  always 
require  the  bar  to  interrupt  him  if  he  did  mistake,  and  to 
put  him  in  mind  of  it,  if  he  did  forget  the  least  circuni- 
stance:  some  judges  have  been  disturbed  at  this  as  a  rude- 
ness, which  he  always  looked  upon  as  a  service  and  respect 
done  to  him. 

"  His  whdle  life  wais  nothing  else  but  a  continual  course 
of  labour  and  industry,  and  when  he  could  borrow  any  time 
from  the  public  service,  it  was  wholly  employed  either  in 
philosophical  or  divine  meditations :  and  even  that  was  a 
public  service  too,  as  it  hath  proved;  for  they  have  occa- 
sioned his  writing  of  such  treatises  as  are  become  the  choicest 
entertainment  of  wise  and  good  men;  and  the  world  hath 
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reason  to  wish  that,  more  of  them  were  printed.  :  He  that 
considers  the  active  part  of  his  life,  and  with  what  unwea- 
ried diligence  and  applieation  of  mind  he  dispatched  all 
mens  business  whidi  came  under  his  care,  will  wonder  how 
he  could  find  any  time  for  contemplation :  he  that  considers 
a^in  the  various  studies  he  past  thro,  and  the  many  collec- 
tions and  observations  he  hatn  made,  may  as  justly  wonder 
how  he  could  find  any  time  for  action :  but  no  man  can  won^ 
der  at  the  ^Lemplary  piety  and  innocence  of  such  a  life  so 
spent  as  this  was,  wherein  as  he, was. careful  to  avoid  every 
idle  word,  so  it  was  manifest  he  never  spent  an  idle  day. 
They  who  came  &r  short  of  this  great  maUi  will  be  apt 
enough. to  think  that  this  is  a  panegyric,  which  indeed  is  a 
history,  and  bijt  a  little  part,  of  that  history  which  was, with 
^eat  truth  to.be.related  of* him.  Men  who  despair  of  s^tain^ 
mg  such  perfection,  aice  not  willing  to  believe  that  any  man 
el^  did  ever  arrive  at  such  a  height. 

''  He  was  the  greatest  lawyer  of  the  age,  and  might  have 
had  what  .practice  he  {leased;  but  tho  he  did  most  conscienr 
tiouslv  aflGect  the  labours  of  his  profession,  yet  at  the  sam0 
time  he  despised  the  gain  of  it;  and  of  those  profits  which 
he  would  allow  himsdf  to  receive,  he  always  set  apart  a 
tenth  penny  for  the  poor,  which  he  ever  dispensed  witr^  that 
secresy,  that  they  who  were  relieved ,  seldom  or  never  knew 
their  benefactor*  He  tbok.more  pains  to  avoid  the  honours  * 
and  preferments  of  the  gown,  than  others  do  to  compass 
them.  His  moodesty  was  beyond  all  exfimple;  for  'Where 
some  men  who  never  attsdned  to  half  his  knowledge,  have 
been  puffed  up  with  a  high  conceit  of  Hiemselvesi  and  have 
affected  all  occasions  o(  raising  their  own  esteem  by  depre- 
ciating other  men,  he  on  the  contrary  vras  the  most  obliging 
man  mat  ever  practised.  If  a  young  gentleman  happened  to 
be  retained  to  argue  a  point  in  law,  where  he.  was  on  th^ 
contrary  side,  he  would  very  often  mend  the  objections  when 
he  came  to  repeat  them,  and  always  commend  the  gentlei* 
man,  if  there  were  room  for  it ;  and  one  good  word  of  his  was 
of  more  advantage  to  a  young  man,  than  all  the  favour  of 
the  court  could,  be.p] 

[2]  Williams,  in  his  life  of  Hale,  gives  the  following  account  of  his  intro- 
dbctioD  to  a  student  of  law,  taken  from  a  manuscript  formerly  io  the  posses- 
sion of  BenneC  Langtoo,  the  friend  of  Dr.  Jobtisoo,  and  found  in  the  hand- 
writing of  Mr.  Langton's  great  ^rand&ther,  who  studied  law  with  Lord  Hale : 

**  Dec.  18, 167S^.-— I  was  sent  to  by.  Mr.  Barker^  to  com^  to  him  to  my 
Lord  Chief  Justice  Hale's  lodgings,  at  Sergeant's  Inn«    I  was  informed  by 
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Upon  the  promotion  of  lord  chief  justice  Rainsfordj  who 
succeeded  him  in  that  office,  the  then  lord  chancellor  exprest 
himself  thtis  :(t)    "  The  vacancy  of  the  seat  of  the  chief  jus- 

(t)  5urn^/,p.  218,  217. 

yl-  ■  ■  ■  ■■.■■  I 

Mr.  Godolphin,  about  a  month  ago,  that  my  Lord  Chief  Justice  had  declared, 
at  aupper,  at  Mr.  Justice  Twisden's,  that  if  he  could  meet  with  a  sober  young 
mail,  that  would  eotirely  addict  himself  to  his  lordship's  directions,  he  would 
take  delight  to  communicate  to  him,  and  discourse  with  him  at  meals,  and 
a(  leisure  timesi ;  and,  in  three  yearns  time,  make  him  perfect  In  the  practice 
of  the  law.  I  discoursed  several  times  with  Mr.  Godolphin,  of  the  great  advan- 
tage that  a  student  would  make  by  his  lordship's  learned  communications,  and 
what  influence  it  would  have  on  a  practiser,  as  well  as  honour,  to  be  regarded 
as  my  lord's  friend ;  and  persuaded  him  tq  use  his  interest,  and  the  otters  of 
his  friends,  to  procure  his  lordship's  favour.  But  his  inclipations  leading 
him  to  travel,  and  his  design  afterwards,  to  rely  upon  his  interest  at  court, 
he  had  no  thoughts  to  pursue  it,,  but  offered  to  engage  friends  on  my  behalf, 
which  I  refused,  and  told  him,  I  would  make  use  of  no  other  person  than  my 
worthy  friend,  Mr.  Barker,  whose  acquaintance  with  my  lord,  I  knew,  was 
very  particular.  After  I  had  often  reflected  upon  the  nobleness  of  my  lord's 
proposition,  and  the  happiness  of  that  person  that  should  be  preferred  by  so 
learned  and  pious  k  man,  to  whose  opinion  every  court  paid  such  a  venera- 
tion that  he  was  regarded  as  the  oracle  of  the  law,  I  made  my  application  to 
Mr.  Barker  to  intercede  with  my  lord  in  my  behalf,  who  assented  to  it  with 
much  readiness,  as  he  always  had  been  very  obliging  to  me  since  I  had  the 
honour  to  be  known  to  him.  He  made  a  visit  to  my  lord,  and  told  him  that 
^  he  heard  of  the  declaration  my  lord  made  at  Mr.  Justice  Twisden's.  My 
lord  said  it  was  true,  and  he  had  entertained  the  same  resolution  a  long 
time;  but,  not  having  met  with  any  body  to  his  purpose,  he  had  discarded 
those  thoughts,  which  Mr.  B.'did  beg  of  his  lordship  to  resume,  in  behalf  of 
a  person  that  h&  would  recommend,  to  him,  and  would  be  surety  for  his 
industry,  and  diligent  observation  of  his  lordship's  directions.  My  Ibrd  then 
inqiiired  who  it  was,  and  he  mentioned  me.  Then  he  asked  how  long  I  had 
been  at  the  law,  of  what  country  I  was,  and  what  estate  I  liad  ;  which  he 
told  hitn,  and  that  I  was  my  father's  eldest  son.  To  which  he  replied,  that 
he  might  talk  no  farther  of  it,  for  there  was  no  likelihood  that  I  would  attend 
to  the  study  of  the  law  as  I  ou^t.  But  Mr.  B.  gave  him  assurances  that  I 
would ;  that  his  lordship  might  rely  upon  his  word ;  and  that  I  had  not  taken 
this  resolution  without  deliberation ;  that  I  had  often  been  at  Westminster 
Hall,  where  I  had  heard  his  lordship  speak,  and  had  a  very  gveat  veneration 
for  bis  lordship,  and  did  earnestly  desire  this  favour ;  that  my  father  had 
lately  purchased  the  seat  of  the  family,  which  was  sold  by  the  elder  house, 
and  by  that  means  had  run  himself  into  five  or  six  thousand  pounds  debt. 

** « Well  then,'  said  my  lord,  <  pray  bring  him  to  me.' 

"  Dec.  13. — I  went  to  my  lord  and  Mr.  B.  (for  till  that  time  my  lord  was 
either  busy  or  out  of  town)  about  four  in  the  afternoon.  My  lord  prayed  us 
to  sit,  and  after  some  silence,  Mr.  B.  acquainted  my  lord,  that  I  was  the  per- 
son on  whose  behalf  he  had  spoken  to  his  lordship.  My  Iprd  then  said,  that 
he  understood  I  had  a  fortune,  and,  therefore,  would  not  so  strictly  engage 
myself  in  the  crabbed  study  of  the  law,  aa  was  necessary  for  one  that  must 
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tice  of  this  court,  and  that  by  a  way  and  means  so  unuaual, 
as  the  resignation  of  him»  that  lately  held  it,  and  this  top 
proceeding  from  so  deplorable  a  cause  as  the  infirmity  of 
that  body  y  which  *began  to  forsake  the  ablest  mind  that  ever 


■Hike  his  dependenoe  on  it.  I  told  his  fordship,  that  if  he  pleased  to  admit 
me  to  that  faror  I  heard  he  designed  to  such  a  person  he  had  inquired  afters  - 
that  I  should  he  very  studious.  My  lord  replied  quick,  that  Mr.  B.  had  given 
khn  assurances  of  it ;  that  Mr.  B.  was  his  worthy  friend,  with  whom  he  had 
heea  acquainted  a  long  time,  and  that,  for  his  sake,  he  should  be  ready  to  do 
me  any  kindness;  for  which  I  humbly  gave  his  lordship  thanks,  as  did,  like- 
wise, Mr.  B.  My  lord  asked  roe,  how  I  had  passed  my  time,  and  what 
standing  t  was  of.  I  told  him  that  I  was  almost  six  years  of  the  Temple ; 
that  I  £ul  travelled  into  France  about  two  years  ago,  since  when  I  had  dis- 
oootinoed  my  studies  of  the  law,  applying  myself  to  the  reading  French 
books,  and  some  histories.  My  lord  discoursed  of  the  necessity  of  a  firm, 
uninlemipted  prosecution  of  that  study  which  any  man  designed,  in  th^ 
midst  of  which  Mr.  Justice  Twisden  came  in,  so  that  his  lordship  bid  us  come 
to  him  again  in  two  hours  after. 

**  About  eight  the  same  evening,  we  found  his  lordship  alone.  After  we 
sat  down,  my  lord  bid  me  tell  him,  what  I  read  in  Oxford,  what  here,  and 
what  in  France.  I  told  him  I  read  Smith's  Logic,  Bufrgersdicius'  Natural 
Philoeophy,  Metaphysics,  and  Moral  Philosophy;  that  in  the  afternoons  I 
used  to  read  the  classic  authors;  that,  at  my  first  coming  to  the  inns  of 
courts  I  read  Lyttleton,  aftd  Doctor  ana  Student,  Perkins,  my  Lord  Coke's 
loatitatefl,  and  some  cases  in  his  Reports;  that  after  I  went  into  France,  I 
apfdied  myself  to  the  learning  of  the  language,  and  reading  some  French 
memoirs,  as  the  Life  of  Mazarin,  Memoirs  i£  the  D.  of  Guise,  the  Hi»* 
tory  of  the^eademie  Francoise,  and  others ;  that  since  I  came  away,  I  coa-. 
tinned  to  read  some  French  books,  as  the  History  of  the  Turkish  government 
by  v  the  acooont  of  the  last  Dutch  war,  the  State  of  Holland,  6ic, ; 

that  I  read  a  great  deal  in  Heylin's  Grqography,  some  of  Sir  Walter  Rawleigh, 
my  Lord  Bacon  of  the  Advancement  of  Learning,  Tully's  Ofiices,  Rush- 
worth's  Collections. 

"  My  lord  said,  that  the  study  of  the  law  was  to  one  of  two  ends ;  first,  to 
fit  a  man  with  so  much  knowl^ge  as  will  enable  him  to  understand  his  own 
estate,  and  live  in  some  repute  among  his  neighbours  in  the  country;  or 
secondly,  to  design  the  practice  of  it  as  an  employment  to  be  advantaged  by. 
it;  and  asked  which  of  them  was  my  purpose.  I  acquainted  his  lofdship» 
that  when  I  first  came  to  the  temple  I  did  not  design  to  prosecute  the  study 
of  the  law,  so  as  to  make  advantage  by  it ;  bu^  now,  by  the  advice  of  my 
fiither  and  my  uncle,  and  Dr.  Peirse,  in  whose  college  I  had  my  education,- 
an4  leoaived  many  instances  of  his  great  kindness  to  me,  I  had  formed  reso* 
lotions  to  practise  it,  and,  therefore,  made  my  suit  to  his  lordship,  for  his 
directions. 

***Well,'  said  my  Lord,  'since  I  see  your  intentions,  I  will  give  what 
assistance  I  can.* 

"  My  lord  said,  that  there  were  two  ways  of  applyine  one's-self  to  the 
study  of  the  law ;  one  was  to  attain  the  great  learning  and  knowledge  of  it, 
which  was  to  he  had  ia  all  the  old  books,  but^^bat  did  require  great  time,  and 
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presided  here,  hath  filled  the  kingdom  with  lamentatioiis, 
and  ffiven  the  king  many  and  pensive  thoughts  how  to  sup- 
ply mat  vacancy  again."  And  then  addressing  himself  to 
nis  successor :  ''The  very  labours  of  the  •place,  and  that 


would  be  at  least  8e?en  years  before  a  man  would  be  fit  to  make  any  benefit 
by  it ;  the  other  was,  by  fitting  oneVself  for  the  practice  of  the  court,  by 
reading  the  new  reports,  and  the  present  constituti6n  of  the  law ;  and,  to  this 
latter  my  lohi  advised  me,  having  already  passed  so  mueh  time,  a  great 
many  of  the  cases  seldom  coming  in  practice,  and  several  of  them  anti- 
quated. 

*^  In  order  to  which  study,  his  lordship  did  direct  that  I  should  be  very 
exact  in  Lyttleton,  and  after,  read  carefully  niy  lord  Cokeys  Lyttletw,  and 
then  his  Reports.  After  which  Piowden,  Dyer,  Croke  and  Moore.  That  I 
should  keep  constantly  to  the  exercises  of  the  house,  and,  in  term,  to  West- 
minster Hall,io  the  King's  Bench,  because  the  young  lawyers  b^n  their 
practice  there ;  that  I  should  associate  with  studious  persons,  rather  above, 
than  below  my  standing ;  and,  after  next  lerm,  get  me  a  common  place 
book,  and  that  I  must  spoil  one  book,  binding  Rolle's  Abr.  with  white  paper 
between  the  leaves,  and  according  to  those  titles  insert  what  I  did  not  find 
there  before,  according  to  the  preface  to  that  book,  which  my  lord  said  came 
from  his  hands,  and  that  he  did  obtain  of  Sir  Francis  Rolle  to  suffer  it  to  be 
printed,  to  be  a  platform  to  the  young  students.  My  lord  said  that  he  would, 
at  any  time  that  I  should  come  to  him,  shew  me  the  method  he  used,  and 
direct  me,  and  that  if  he  were  biisy  He  would  te^l  nfe  so, 

*<  He  said  that  he  studied  sixteen  hours,  a  day,  for  the  first  two  years  that 
he  came  to  the  inns  of  court,  but  almost  brought  himself  to  his,  grave,  though 
he  were  of  a  very  strong  cdhstitution,  and  afterwards  reduced  himself  to 
eight  hours;  hut  that  he  would  not  advise  anybody  to  jbo  mucji ;  that  he 
thought  six  hours  a  day,  with  attention  and  constancy,  was  sufficient ;  that 
a  man  must  use  his  body  as  he  would  use  his  horse,  and  his  stomaeb — not 
tire  him  at  once,  but  rise  with  an  appetite.  That  his  father  did  order  in  his 
wiirtkat  he  should  follow  the  law;  that  he  came  from  the  university  with 
some  aversion  for  lawyers,  and  thought  them  a  barbarous  sort  of  people, 
unfit  for  any  thin^  but  their  own  trade;  but  having  occasion  to  speak  about 
business  with  Serjeant  Glanvil,  be  found  kim  of  such  prudence  and  candour, 
that  from  that  time  he  altered  his  apprehensions,  and  betook  himself  to  the 
study  of  the  law,  and  oft  told  Serjeant  Glanvil  that  he  was  the  cause  of  his 
application  to  the  law. 

«*  That  constantly,  after  meals,  every  one  in  his  turn,  proposed  a  case, 
in  which  every  one  argued. 

*'  That  he  took  up  a  resolution,  which  he  punctually  observed  ever  since, 
tliat  he  would  never  more  see  a  play,  having  spent  all  his  money  at  Oxford, 
and  having  experienced  that  it  was  so  great  an  alienation  of  his  mind  from 
his  studies,  by  the  recurring  of  the  speeches  and  actions  into  his  thoughts,  as 
well  as  the  loss  of  his  time  when  he  jnw  them ;  that  he  had  often  )md  dis- 
putes with  Mr.  Selden,  who  was  his  great  friend,  and  used  to  say  he  found  so 
great  refreshment  by  it ;  but  my  lord  told  him,  he  had  so  much  knowledge 
of  the  inconvenience  of  them,  that  he  would  not  see  one  for  a  hundred 
pounds.    But  he  said  he  was  not  one  of  Mr.  Prynne's  judgment  (which  I 
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wei^l^t  s^d  fatigue  of  busuieBS,  which  attends  Hi  are  no 
small  discouragements;  for  what  shoixlders  may  not  jtistly 
fear  that  bcurdin,  which  made  him  steop,  that  went  before 
you?  ,Yet  I  oonless  you  have  a  greater  discouragement 
than  the  mere  burden  of  your  plape,  and  that  is  tiie  uiumi- 
table  example  of  your  predecessor.  Onerasum  est  succedere 
honoprindpi  was  the  saying  of  him  in  the  panegyric^  and 
you  will  find  it  so  tdo,  that  are  to  succeed  such  a  chief  jus- 
tice, of  so  indefat^ble  an  industry,  so  invijicihle  a  patience, 
so  exeniQlarv  an  m^egrity,  aa)d  so  mag&animous  a  contempt 
of  worldly  things,  wimout  which  no  man  can  be  truly  great; 

minded  him  or,)  for  he  did  Dof  diink  it  unldwAiI,  l)ut  very  fit  for  gebtlemea 
aometioie^,  hut  not  for  sludeota. 

^  My  lord  said,,  at  the  bc^kyoing'  of  bis  discourse,  that  my  friends  might 
eipect  that  I  should  merry,  to  take  off  the  present  deht  from  the  estate^ 
which  else  wpuld  iocreasci  «ind  then  .there  could  be  no  thoughts  of  a  very 
earnest  prosecution  of  study ;  to  which  Mr.  B.  said,  that  my  father,  when 
he  made' this  purchase  that  put  him  ihto  debt,  did  resoive  to  sell  other  land, 
and  by  that  mi^ht  either  discharge,  or  lessen  it.  < 

"  My  brd  said  that  his  rule  of  health  was,  to  be  temperate,  and  keep  him* 
self  warm.  He  never  made  breakfasts,  hot  used,  in  the  mornittg*  to  drink  a 
glassof  some  sort  of  ale.  That  he  went  to  bed  at-  nine,  and  rose  between 
six  and  seven,  allowing  himself  a  good  refreshment  for  sleep.  That  the  law 
will  admit  of  no  xival,  nothing  to  go  even  with  it ;  but  that  sometimes  one 
nay,  for  (fiverlioe,  read  in  the  Latin  historians  <>f  England,  Hoveden,  and 
Matthew  Paris,  ^dte. ;  but  after  it  is  oon<luered,  it  will  admit  of  other  studies. 

**  I  asked  whether  his  lordship  read  the  same  law  in  the  afternoon,  as  he 
did  in  the  morning.  He  said  no :  he  read  the  old  books  in  the  morning,  and 
the  new  in  the  afternoon,  because  of  fitting  himserf  for  conversation.  I  asked 
if  he  kept  eonstantly  to  one  court,  which  he  said  he  did. 

**  He  said,  a  little  law,  a  good  tongue,  and  a  good  memory,  wtidd  fit  a 
man  for  the  chancery ;  and  he  said  it  was  a.  goMcn  practice,  for  the  laiqrers 
there  got  more  money  than  in  all  the  other  courts  of  Westminster  HalU.  I 
told  his  lordship  what  my  lord  chancellor  lately  said,  that  he  would  reduce 
the  practice  of  the  court  to  another  method,  and  not  sufier  above  one  counsel, 
or  two  at  the  most,  in  one  cause. 

"  My  lord  said^  that  lOOOJ.  a  year  was  a  great  deal  for  any  common  law- 
yer to  gel;  an4  Mr.  B.  said  that  Mr.  Winnlngtoa  did  make  2000t  per  year 
hy  it.  My  lord  answered,  that  Mr*  W.  made  great  advantage  by  his  city 
practice,  but  did  not  believe  he  made  so  much  of  it.  I  told  his  lordship  of 
what  Mr.  W.  had  said  before  the  counsel  on  Wednesday,  on  the  behalf  of 
Stage  coaches,  which  were  then  attempted  to  be  overthrown. 

^*  At  our  cominff  away,  my  lord  did  reiterate  his  willingness  to  direct  and 
assist  me;  and  I  did  beg  of  his  lordship,  that  he  would  permit  me  to  consult 
his  lordship  in  the  reason  of  any  thing  that  I  was  ignorant  of;  and  that  his 
lordship  would  be  pleased  to  examine  ifte  in  what  I  should  read,  that  he 
might  find  to  what  measure  I  did  apply  myself  to  the  execution  of  his  com- 
mands.^ 

VOL.  L-i— B 
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and  to  all  tins  a  man  that  vris  so  absolute  a  master  of  the 
science  of  the  law,  and  even  of  the  most  abstruse  and  hidden 
parts  of  it,  that  one  may  truly  say  of  his  knowledge  of  the 
law,  what  St  Austin  said  of  St.  Hierom^s  knowledge  in  di- 
vinity. Quod  Hierom/mus  nescivit^  rndbis  martaUum  unqaam 
scipit  And  therefore  the  king  would  ^lot  suffer  himself  to 
psfft  with  so  great  a  man,  till  he  had  placed  upon  him  all  the 
marks  of  bounty  and  esteem,  which  his  retired  and  weak 
condition  was  capable  of" 

.  To  this  the  new  chief  justice,  speaking  of  his  predecessor^ 
answer^  in  the  following  words. 

" — : A  person  m  whom  his  eminent  virtues  and 

deep  learning  have  long  managed  a  contest  for  the  superior^ 
ityy  which  is  not  decided  to  this  day,  nor  will  it  ever  be 
determined,  I  suppose,  which  shall  «get  the  upper  hand :  A 
person  that  has  sat  in  this  court  many  years,  of  whose  actions 
there  I  have  been  an  eye  and  ear  ^witness;  that  by  the 
greatness  of  his  learning  always  charmed  his  auditors  to 
reverence  and  attention :  A  person  of  whom  I  think  I  may 
boldly  say,  that  as  former  times  cannot  show  any  superior 
to  him,  so  I.  am  confident  succeeding  and  future  time  will 
never  shew  any  equal.  These  considerations,  heightened 
by  what  I  have  heard  from  your  lordship  concerning  him, 
made  me  anxious  and  doubtml,  and  put  me  to  a  stand  how 
I  should  succeed  so  able,  so  good,  and  so  great  a  man.  It 
doth  very,much  trouble  me,  that  I,  who,  m  comparison  of 
him,  am  but  like  a  candle  hghted  in  the  sun-shine,  or  like  a 
glow-^worm  at  mid-day,  should  succeed  so  great  a  person, 
that  is  and  will  be  so  eminently  famous  to  all  posterity ;  and 
I  must  ever  wear  this  motto  in  my  breast  to  comfort  me,  and 
in  my  actions  to  excuse  me, 

**  Seqtntur^  quamvU  mm  pambus  ^sgtiu." 

Mr.  Baxter,  with  whom  our  author  was  very  intimate 
towards  the  latter  part  of  his  life,  describes  him  in  these 
words :( A:)  '^Sir  Matthew  Hakj  that  unwearied  student,  that 
prudent  man,  that  solid  philosopher,  that  famous^^^  lawyer, 
that  pillar  and  basis  of  justice,  who  would  not  have  done  an 
unjust  .act  for  any  worldly  price  or  motive,  the  ornament  of 
his  majesty's  government,  and  honour  of  England,  the 
highest  faculty  of  the  soul  of  Westmtmter-HaB,  and  pattern 
to  all  the  reverend  and  honourable  judges;  that  godly  serious 

{h)  Baxter' 9  Nofes  on  Lord  HaU^lJS^  p.  48. 
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practical  clirislian,  the  lover  of  ffoodnesil  and  all  good  men, 
a  lamenter  of  the  clergies  selishness  and  unfaithfulneo} 
and  discord  and  of  the*  sad  divisions  following  hereupon; 
an  earnest  desirer  of  their  reformation,  concord  and  the 
church's  peace,  and  of  a  reformed  act  of  uniformity,  as 
the  host  and  necessary  means  thereto;  that  great  con^ 
temner  of  the  riches,  pomp  and  vanity  of  the  world;  that 
pattern  of  honest  plainness  and  humility,  who  while  he  fled 
firom  the  honour  that  pursued  him,  was  yet  lord  chief  justice 
of  the  king's  bench,  arter  being  long  lord  chief  baron  of  the 
Exchequer ;  living  and  dying,  entrin^  on,  using,  and  volun- 
tarily Burrendering  his  place  of  judicature  with  the  most 
tmiversal  love,  honour  and  praise,  that  ever  did  English  sub- 
ject in  this  age,  or  any  that  just  history  doth  acquaint  us 
with/'  ^.  ifC.  ^. 

Thus  far  for  the  authoi*. 

As  to  the  work  itself,  if  any  of  our  anther's  performances 
might  challenge  the  precedence  of  the  rest,  this  seems  to 
have  the  justest  claim  to  it,  as  being  a  favourite  work,  which 
he  often  reviewed,  and  was  at  vast  pains  and  charge  in  fur* 
nishing  himself  with  proper  materiEus  for  it. 

His  compassionate  concern  for  the  lives  and  liberties  of 
mankind  on  the  one  hand,  and  for  preserving  the  public 
peace  and  tranquility  on  the  other,  had  possessed  him  with 
an  opinion  of  the  high  importance,  that  the  pleas  of  the 
crown,  especially  those  relatiiig  to  capita]  offenses,  should 
be  reduced  to  certain  rules,  and  those  rules  clearly  and 
plainly  understood,  that  so  there  might  be  as  little  room  left 
as  possible  either  for  erring  in,  or  perverting  of  judgment. 

It  was  this  led  him  to  make  the  crown  law  his  principal 
study,  to  which  he  applied  himself  with  great  assiduity;  for 
as  bishop  Burnet  speaking  of  this  treatise  informs  us,(/)  **  It 
was  by  much  search  and  4onff  observation  he  composed  that 
great  work  concerning  it."  The  same  author  acquaints  us, (m) 
that  he  had  begun  nis  collections  relating  hereto  in  the 
reign  of  King  Charles  I.  ''  But  after  the  king  was  murdered 
he  laid  them  by;  and  that  they  might  not  fall  into  ill  hands, 
he  hid  them  behind  the  wainscotting  of  his  study,  for  he 
said,  tJiere  was  no  more  occasion  to  use  them^  tiU  the  king 
should  be  again  restored  to  his  right;  and  so  upon  his  ma- 
jest's  restoration  he  took  them  out,  and  went  on  in  his 
design  to  perfect  that  great  work." 

(I)  p.  90.  (m)  p.  89. 
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Hence  it  appears  highly  probable^  that  he  intended  this 
work  for  the  public,  altho  the  business  of  his  station  did  not 
afford  him  leisure  to  publish  it  during  his  life;  however, 
about  four  years  after  his  death,  the  house  of  Commons  took 
singular  notice  of  it,  and  thought  it  a  work  of  such  conse- 
quence, as  to  pass  a  yo.te,(n)  desiring  his  executors  to  print 
it;  and  appointed  a  committee  to  take  care  thereof:  but  that 
parliament  bein^  soon  after  dissolved,(o}  this  design  dropt. 

^me  years  smce  there  was  published  a  treatise,  intitled, 
Pkds  of  the  .Cronm  by  Sir  Matthew  Hale ;  but  this  was  only 
a  plan  of  this  work,  containing  little  more  than  the  heads  or 
divisions  thereof,  concerning  whiclj  the  editor  in  his  preface 
expresses  himself  thus,  "  He  [our  author]  hath  written  a 
large  work  upon  this  subject,  intitled,  An  History  of  the 
Pleas  of  the  Crorvrij  wherein  he  shews  what  the  law  an- 
ciently was  in  these  matters,  what  alterations  have  from 
time  to  time  been  made  in  it,  and  what  it  is  at  this  day.  He 
wrote  it  on  purpose  to  be  printed,  finished  it,  had  it  all  tran- 
scribed for  the  press  in  his  life-time,  and  had  revised  part  of 
it  after  it  was  transcribed." 

It  is  therefore  to  be  hoped,  the  publication  hereof  will  not 
be  thought  any  way  to  interfere  with  the  direction  of  his 
will.  That  none  of  his  MSS.  should  be  printed  after  his  death, 
except  such  as  he  should  give  order  for  during  his  lifej  his 
intention  for  printing  it  being  so  apparent,  as  may  well 
amount  to  an  order  for  so  doing. 

Besides,  as  bishop  Burnet  observes,  (^)  this  prohibitory 
clause  in  the  will  seems  in  some  measure  to  be  revoked  by 
his  codicil,  wherein  he  orders,  that  if  any  book  of  his  writing 
should  be  printed,  then  what,  should  be  given  as  a  consideration 
for  the  copy  should  be  divided,  &c.  a  kind  of  implication,  that 
he  had  left  the  printing  thereof  to  the  discretion  of  his  ex- 
ecutors. 

The  above-mentioned  writer  further  observes,(j)  that  his 
unwillingness  to  have  any  of  his  works  printed  after  his 
death,  preceded  from  an  apprehension,  lest  they  should 
undergo  any  expurgations  or  interpolations  in  the  licensing 
them;  for  this,  he  said,  might  in  matters  of  law  prove  to  be  of 
such  mischievous  consequence,  that  he  was  resolved  none  of  his 
writings  sJwuld  be  at  the  mercy  of  the  licensers. 

(n)  Nov.  29,  1680.  (o)  Jan.  18, 1680. 

(p)  p.  185.  '    (q)  p.  186. 
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But  as  there  is  no  such  thing  required  hy  the  laws  now 
in  being,  that  reason  is  at  an  end,  and  the  reader  may  be 
assured,  that  the  edition  here  oflFered  to  the  public  is  printed 
faithfully  from  the  author's  original  manuscript. 

This  manuscript  consists  of  one  thick  folio  volume,  all  in 
our  author's  own  hand-writing,  from  whence  it  was  tran- 
scribed in  his  life-time,  and  the  transcript  has  since  been 
bound  up  in  seven  small  volumes  in  folio. 

It  had  been  by  him  revised  as  far  as  Chap.  VI.  in  the  first 
part,  viz.  about  the  middle  of  the  third  volume,  as  appears 
from  many  interlineations  and  additions  in  his  own  nand ; 
the  corrections  in  the  remaining  part  are  in  another  (very 
modern)  hscnd,  and  in  some  plac^  not  very  agreeable  to  the 
scope  of  the  argument. 

This  transcript,  therefore,  so  far  as  revised  and  corrected 
by  our  author  (and  no  farther),  may  be  deemed  the  original 
finished  and  perfected ;  but  since  even  in  this  part  there  are 
in  some  places  leaves  taken  out,  and  others  inserted  in  their 
room  in  a  diflferent  hand,  unauthenticated  by  our  author, 
and  sometimes  quite  disturbing  the  coherence  and  connexion 
of  the  discourse,  it  was  not  thought  warrantable  to  consider 
such  interpolations  as  a  part  of  this  treatise;  for  as  it  cannot 
be  doubted  but  great  regard  will  be  always  paid  to  the  per- 
formance of  so  esteemed  an  author,  it  is  a  piece  of  justice 
due  both  to  the  author  and  the  public,  that  nothing  should 
be  herein  inserted,  but  what  is  undentablv  his,  and  carries 
evident  marks  of  being  by  him  intended  as  part  of  this 
work. 

The  title  hereof  was  named  by  our  author  himself  Histo- 
Ha  Pladtorum  Comm;  for  he  intended,  as  appears  from  the 
Proemiufn,  to  have  taken  in  the  whole  body  of  the  crown- 
law,  as  well  in  relation  to  matters  civil,  as  matters  criminal; 
for  which  purpose  he  once  designed  to  have  added  two  more 
books  upon  tnis  subject,  the  one  concerning  offenses  not 
capital,  the  other  touching  franchises  and  liberties ;  but  to 
the  great  detriment  of  the  public,  neither  of  these  appears 
ever  to  have  been  composed  by  him;  so  that,  as  it  now 
stands,  it  treats  only  of  offenses  capital,  which  is  indeed  the 
most  important  branch  of  the  crown-law,  being  what  most 
nearly  attects  the  life  and  liberty  of  the  subject;  besides,  in 
treating  hereof,  he  has  rmavoiJably  explaied  many  inci- 
dental  matters  equally  applicable  to  offenses  not  capital. 

The  ^st  part  of  this  work  relates  to  the  nature  of  the 
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offenses,  viz,  the  several  kinds  of  treason,  heresy  and  felcny, 
the  second  of  these,  heresy,  being  an  offense  of  a  spiritual 
nature,  of  which  it  was  not  our  author's  purpose  to  treat, 
was  at  first  wholly  omitted  by  him;  but  afterwards  con- 
sidering, as  I  suppose,  that  by  its  being  circumscribed  by 
act  of  parliament,  viz.  1  EUz,  it  became  an  offense  of  tem- 
poral cognizance,  he  thought  proper  to  insert  a  chapter 
upon  that  head. 

The  second  part  relates  to  the  manner  of  proceeding 
against'offenders;  wherein  are  considered  the  jurisdiction  of 
the  several  courts;  the  manner  of  apprehending,  committing, 
bailing,  and  arrai^ing  offenders;  their  sever^  pleas,  bring- 
ing them  to  trial,  pdgment,  and  execution. 

Having  thus  given  some  general  account  of  the  author 
and  the  work,  it  will  be  proper,  in  the  next  place,  to  acquaint 
the  reader  with  the  part  I  have  had  in  this  addition,  which 
has  been  to  supervise  the  printing  thereof,  that  it  be  agree- 
able to  our  autnor's  manuscript,  which  being  written  in  a 
very  obscure  hand,  might,  by  one  wholly  unacquainted 
with  the  law,  have  been  frequently  mistaken. 

To  make  this  work  the  more  authentic,  the  several  refer- 
ences herein  made  to  the  records  have  been  compared  with 
the  originals  at  the  respective  ofSices  in  the  Tower  and  West- 
minster. 

I  have  also  carefully  examined  the  several  quotations  from 
the  year-books,  reports,  &c.  many  of  which  being  quoted 
without  folio  or  pa^e,  or  else  mis-quoted,  have  with  no  small 
trouble  been  supplied  and  rectified ;  for  our  author,  not  hav- 
ing always  had  leisure  to  tH)nsult  the  books  themselves,  has 
frequently  copied  from  the  mis-printed  quotations  in  the 
margin  of  lord  Coh^s  third  volume  of  his  Institutes. 

As  it  cannot  be  expected,  but  in  the  writing  so  large  a 
manuscript,  some  words  must,  currente  calamo^  have  been 
omitted  or  wrong  written,  I  have  in  some  few  places  taken 
the  liberty  to  add  or  alter  a  word  or  two  to  preserve  the 
sense;  but  have  been  particularly  careful  to  distinguish 
such  addition  or  alteration  within  crotchets,  that  I  might 
not  impose  my  judgment  on  the  reader,  but  leave  him  to 
judge  tor  himself,  wnether  the  drift  of  our  author's  reason- 
ing do  not  require  it. 

I  have  likewise  subjoined  a  few  notes,  containing  some 
observations  from  the  records ;  as  also  remarking,  where  the 
law  hath  been  since  explained  by  later  resolutions,  or  altered 
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by  subsequent  acts  of  parliament;  but  as  these  acts  are  some- 
times very  long,  consisting  of  many  clauses,  the  reader  is 
desired  to  use  the  same  caution  here,  which  is  recom* 
mended  by  our  author(r)  with  regard  to  those  recited  in 
the  work  itself,  viz.  ''  that  he  rely  not  barely  upon  the  ab- 
stracts thereof  here  ffiven,  but  peruse  the  statutes  them- 
selves  in  the  books  at  large." 

I  am  sensible  many  slips  and  omissions  must  needs  have 
happened  in  the  supervising  so  large  a  work  of  so  critical  a 
nature,  but  hope  that  will  plead  my  excuse,  at  least  to  those, 
who  ccmi^der  the  wide  difference  between  perusing  it  in  a 
fair  print  and  in  a  difficult  n^anuscript. 


(r)  Part  I.  p.  261. 


Haxoh  so,  17d6. 


QJ^  For  Table  of  Cases  (cited  in  the  notes,)  and  Table  of  Abbre- 
viations, see  the  beginning  of  Vol.  II. 
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THE  PROEMIUM. 


THE  METHOD  OF  THE  WORK  INTENDED. 

Having  an  intention  to  make  a  full  collection  of  the  Pleas 
of  the  CrarvTij  I  shall  divide  those  Pleas  into  two  general 
Tracts. 

The  firstj  concerning  pleas  of  the  crown  in  matters 
criminal. 

The  secondy  concerning  pleas  of  the  crown  in  matters 
dvil;  namely,  concerning  franchises  and  liberties. 

The  former  will  be  uie  subject  of  the  first  and  second 
books,  the  latter  of  the  third  book. 

First,  therefore,  I  shall  begin  with  the  several  kinds  of 
crimes^  that  make  up  the  subject  matter  of  my  first  and 
second  book. 

Crimes  that  are  punishable  by  the  laws  of  England^  are 
for  their  matter  of  two  kinds,  ^ 

1.  EcdesiasticaL 

2.  Temporal. 

The  former  of  these,  namely,  such  crimes  as  I  call  Ecck- 
siasticcUf  are  of  ecclesiastical  cognizance;  and  though  all 
external  jurisdiction,  as  well  ecclesiastical  as  temporal,  is 
derived  from  the  Crown  of  England^  and  ^  criminal  pro* 
ceedings  in  the  ecclesiastical  courts,  are  in  some  kind  rhr 
cita  CoroncB  suits  for  the  king,  and  such  as  he  may  pardon 
or  discharge,  as  being  his  own  suits,  yet  these  I  shall  not 
meddle  with  at  this  time. 

The  second  sort,  viz.  Temporal  crimes,  which  are  offenses 
against  the  laws  of  this  realm,  whether  the  common  law  or 
acts  of  parliament,  are  divided  into  two  general  ranks  or 
distributions  in  respect  of  the  punishments  that  are  by  law 
appointed  for  them,  or  in  respect  of  their  nature  or  degree : 
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EAd  thus  they  may  be  divided  into  capital  offenses,  or* 
offenses  only  criminal;  or  rather,  and  more  properly,  into 

Felonies  B,nd 

Misdemeanors^ 
because  there  is  no  capital  offense  but  hath  in.it  the  crime 
of  felony :  and  jet  there  be  some  felonies,  that  are  not  in 
their  nature  capital,  whereof  hereafter. 

Crimen  capttoky  or  felony,  in  this  acceptation  is  of  two 
kinds,  namely, 

That  which  is  complicated,  and  hath  a  greater  offense 
joined  with  it,  namely  Treason^  and 

That  which  is  simple  Febmy. 

Touching  the  former  of  these,  namely  Treason^  it  is  that 
capital  offense,  which  is  committed  against  some  special 
civil  obligation,  of  subjection  and  fieiith  more  than  is  found 
in  other  capital  offenses,  and  therefore  it  hath  the  denomina- 
tion ofproaitiOj  and  the  offense  is  laid  to  be  done  prodilorie. 

This  offense  of  Treason  is  of  two  kinds,  namely. 

That  which  is  against  the  highest  civil  obligation,  namely, 
against  the  king,  nis  crown  and  dignity,  which  is  called 
jffighrtreason. 

Or  against  some  other,  to  whom  a  civil  obligation  of  faith 
is  made  or  implied,  which  is  called  Petit-treason. 

The  offenses  of  high-treason  are  of  two  kinds,  viz. 

Such  as  were  treasons  by  the  common  tatVj  or, 

Such  as  were  made  so  by  special  acts  of  parliament. 

The  offenses  of  simple  felony  are  likewise  of  the  same 
distribution,  namely. 

Such  as  were  felonies  at  common  larvy  and. 

Such  as  axe  by  act  ofparUamerU  put  into  the  degree,  or 
under  the  punishment  of  felony. 

And  the  same  distribution  is  to  be  made  touching  misde^ 
meanorSy  namely  they  are, 

Such  as  are  so  by  the  common  law,  or  "^ 

Such  as  are  specially  made  punishable  as  misdemeanors 
hy  acts  o/parUaiSmt. 

This  IS  the  general  order  and  distribution  of  the  first  and 
second  book  of  this  tractate,  namely,  concerning  the  matters 
of  the  Pleas  of  the  Crown  in  criminals;  or  those  crimes, 
which  come  under  the  cognizance  of  the  laws  of  this  king- 
dom, wherein  the  prosecution  is  pro  rege,  or  in  his  name  or 
right,  as  the  common  viridex  of  public  injuries  or  crimes. 

The  particular  enumeration  of  these  several  offenses  is 
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mncli  of  the  bufiiness  of  those  charges,  that  are  given  to  the 
grand  jury  by  the  justices  in  their  several' sessions;  and  they 
were  ror  the  most  part  heretofore  contained  in  certain  arti- 
cles or  heads  of  inquiry  delivered  out  in  writing  to  the 
several  inquests,  and  were  often  stiled  Capitula  PSzcitorum 
Corona;  such  were  those  of  U.  1.  mentioned  by  HovedeUy 
p.  744,  783.  which  were  delivered  to  the  inquisitors  in 
every  wappentach  or  hundred,  and  to  the  justices  itinerant 
to  make  mquiry  upon,  and  by  them  to  the  grand  inquests; 
and  such  were  those  ArticuH  ittneris  declared  by  BrcKton^ 
Lib.  III.  de  coronay  cap.  1.  and  printed  in  the  old  Magna 
Charta  for  the  justices  in  ^re  to  make  inquiry  upon,  which 
I  shall  not  here  repeat  at  large,  but  shall  take  them  up  as 
I  shall  have  occasion  to  use  them.^ 

The  order  which  I  shall  observe  in  these  Pkas  of  the 
Crowfi  will  be  this: 

I.  In  the  first  book  I  will  consider  of  capital  offenses. 
Treason  and  Felonies;  which  book  will  be  divided  into 
two  parts : 

1.  The  enumeration  of  the  kinds  of  treasons  and  felonies 
as  well  by  common  law,  as  by  acts  of  parliament. 

2.  The  whole  method  (f  proceedings  in  or  upon  them. 
n.  The  second  book  will  treat  of  matters  criminal,  that  are 

not  capital;  and 
III.  The  third  book  will  be  \o\x(Aimg  framhises  and  libera 
iies\*) 

(*)  That  which  is  here  offered  (o  the  public,  is  only  the  first  (fT  these  books, 
ooDsisting  of  two  parts ;  the  other  two  books  having,  as  I  have  been  credibly 
informed,  never  be^n  composed  by  our  author. 


I 
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PART  I. 


CHAPTER  I. 

•  i 

CONCXRNIKG  CAPITAL  PUNISHMENTS. 

Being  to  treat  concerning  capital  offences;  it  will  not  be  amiss  to  pre- 
mise something  touching  capital  punishments. 

Laws,  that  are  introduced  by  custom,  or  it^stituted  by  the  legislative 
authority  for  the  good  of  civil  societies,  would  be  of  little  effect,  unless 
they  had  also  their  sanctions,  imposing  penalties  upon  the  offenders 
of  those  laws. 

These  penalties  are  various  according  to  the  several  natures  of  the 
offences,  or  the  detriment  that  comes  thereby  to  civil  societies;  some 
are  only  pecuniary;  some  corporal,  but  not  capital,  such  as  imprison- 
ment^ stigmatizing,  banishn^ent,  servitude,  and  the  like;  others  are 
capital,  uiiimum  suppliciumy  or  death ;  and  that  death  sometimes 
accompanied  with  greater,  sometimes  with  less  degrees  of  severity.    • 

So  that,  although  offences  against  the  good  of  human  society  be  many 
of  them  prohibited  by  ihe  laws  of  God  and  nature,  yet  the  punishments 
of  all  such  offences  are  not  determined  by  the  law  of  nature  to  this 
or  that  particular  kind,  but  are  for  the  most  part,  if  not  altogether,  left 
to  the  positive  laws  and  constitutions  of  several  kingdoms  and  states. 

And  therefore,  although  most  certainly  the  penalties  instituted  by 
God  himself  among  his  ancient  people  upon  the  breach  of  their  laws 
were  with  the  highest  wisdom  fitted  to  that  state,  and  all 
laws  and  instituted  punishments  should  come  up  as  near  to  |]  2  J 
that  pattern,  as  may  be ;  yet  as  to  the  degrees  and  kinds  of 
punishments  of  offences  in  foro  civiU  pel  judiciario  they  are  not 
obliging  to  all  other  kingdoms  or  states,  but  all  states,  as  well  chris- 
tian as  heathen,  have  varied  from  them. 

And  therefore  it  will  not  be  amiss  to  instance  in  the  various  kinds 
of  punishments  inflicted  by  the  several  laws  of  several  countries,  es- 
pecially in  those  t^o  offences  of  homicide  and  theft,  which  are  the 
most  common  and  obvious  offences  in  all  countries. 

By  the  ancientest  divine  law,  that  we  read,  the  punishment  of  homi- 
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cide  was  with  death.  Gen.  ix.  6.  ^<  Whosoever  sheda  man's  blood, 
by  man  shall  his  blood  be  shed."(flr) 

And  the  judicial  law  given  by  Moses  was  pursuant  to  it,  with  some 
temperaments  and  explanations.  Exod.  xxi.  12,  13,  14.  <<  He,  that 
smiteth  a  man,  so  that  he  die,  shall  sureiy  be  put  to  death.  And  if 
a  man  lie  not  in  wait,  but  God  deliver  him  into  his  hand ;  then  I  will 
appoint  thee  a  place,  whither  he  shall  flee.  But  if  a  man  come  pre- 
sumptuously upon  his  neighbour  to  slay  him  with  guile ;  thou  shalt 
take  him  away  from  mine  altar,  that  he  may  die;"  And  v.  18, 19.  "And 
if  men  strive  together,  and  one  smite  another  with  a  stone,  or  with 
his  fist,  and  he  die  not,  but  keepeth  his  bed ;  if  he  rise  again,  and  walk 
abroad  upon  his  staff,  then  shall  he  that  smote  him,  be  quit;  only  he 
shall  pay  for  the  loss  of  his  time,  and  for  his  cure." 

And  what  this  delivery  by  Godof  a  man  into  his  neighbour's  hand 
is,  is  best  expounded  Deut.  xix.  4,  5,  6, 11,  12.  "Whoso  killeth  his 
neighbour  ignorantly,  whom  he  hated  not  in  time  past,  as  where  a 
man  cleaveth  wood,  and  the  ax  flieth  from  the  helve,  and  killeth  a 
man,  he  shall  fly  to  the  city  of  refuge,(6)  lest  the  avenger(c} 
[  3  }  of  blood  pursue, and  slay  him  while  his  heart  is  hot;  where- 
as he  was  not  worthy  of  death,  in  that  he  hated  him  not  in 
time  past:  But  if  any  man  hate  his  neighbour,  and  lie  in  wait  for 
him,  and  rise  up  against  him,  and  snrite  him  mortally,  that  he  die, 
and  he  fleBth  to  one  of  those  cities,  the  eldets  of  his  city  shall  send 
and  fetch  him  thence,  and  deliver  him  into  the  hand  of  the  avenger 
of  blood,  that  he  may  die."(rf) 

Again ;  Exod.  xxii.  2.  "  If  a  Ihief  be  found  breaking-up,  and  be 
•mitten,  that  be  die,  there  shall  no  blood  be  shed  for  him ;  if  the  sua 

(a)  T%M  law  beuBSf  fivwi  to  Noak^  fnm  whom  «n  men  ofe  derivedi  b  not  pecolitr  t« 
the  liradiUM  ;  but,  ae  oar  author  obflerves  below,  is  binding  on  all  mankind, 

(6)  Concerning  these  cities  of  refuge,  see  Exod.  xxi.  13.  Numb,  xzxv,  DeuL  iv.  41  4r 
$eq.  Josh.  xx.  xxi.  Selden :  de  jure  naturali^  i^.  Lib,  IV.  eop,  2. 
'  (e)  Who  this  avenger  of  blood  was,  is  no  where  exinesdj  said,  it  is  generally  supposed 
that  be  was  the  next  heir  to  the  per^  slain.  See  Sslden:  dt  jur.  nai.  JCik  IV.  cap.  1« 
Sf  de  8uece$9umibu»  in  btma  defuncti :  but  the  truth  is,  tbe  Hebrew  words  Ooel  ha  dam^ 
here  rendered  the  avenger  of  blood,  should  be  rendered  the  next  of  Idood,  for  Cfoel  properly 
iignifies  one  of  the  fame  kindred;  it  is  so  rendered  Roth  ii.  20.  and  iii.  9, 12.  and  is 
usually  expressed  in  the  Septoagint  by  «>;^ictwwy  which  denotes  one  near  of  Hn, 
■  (d)  If  there  was  no  avenger  of  blood,  or  if  he  would  not  or  could  not  kill  the  slayer,  the 
riayer  was  capitally  punished  by  a  judicial  sentence;  and  no  ransom  or  recompense  was 
admitted.    Numb.  xxxt.  31.  Selden:  dejur,  nat,  lAb,  IV.  cap,  1.  in  fine;  even  though  the 

Sirson  slain  should  before  his  death  desire  that  the  slayer  should  be  forgiven.  Maimanidoa 
ore  Nevodfin^  Par$  III.  €.41,  fat  all  voluntary  homicide  was  iuexpiable,  as  apoears 
from  Numb.  xv.  27.  31.  and  the  case  of  David  in  tbe  matter  of  Uriah,  Ps.  li.  16.  There 
was  one  case  indeed  of  capital  homicide,  wherein  a  ransom  was  allowed,  vtxr.  If  an  oz 
were  Wont  to  push  with  his  horn,  and  it  had  been  testified  to  his  owner,  and  he  had  not  kept 
him  in,  so  that  he  had  killed  a  roan  or  a  woman,  the  owner  was  to  be  put  to  death,  he 
being  looked  on  as  the  author  of  the  murder,  who  would  not  prevent,  it.  when  be  had 
warning,  and  might  have  done  it;  however,  this  being  a  case  of  gross  negligence,  rather 
than  wUfhl  malice,  he  was  permitted  to  redeem  his  life  by  paying  tbe  ransom,  which 
was  laid  upon  him*  Exod.  xxi.  29,  30.  the  price  of  a  servant  was  thirty  shekels  of 
silver.  Jbid.  «.  32,  and  that  of  a  freeman  was  generally  double,  vis.  sixty  shekels. 
Ifatmon.  Afore  Nevoehim,  Pare  111.  cap.  40* 

This  was  also  felony  by  the  common  law  of  England,  for  by  such  sufforance  the  owner 
teemed  to  have  a  will  to  kill  Skanf.  P.  C,  17.  FUt.  Cor.  311.    Vide  poat  c.  33  note. 
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be  risen  upon  bim  tbere^sball  be  blood  shed  for  him ;  for  he  should 
make  full  restitution ;  if  he  have  nothings  then  he  shall  be  sold  for  his 
Ihefi.'' 

Upon  these  judicial  laws,  these  things  are  observable.;  1.  Tbat  by 
these  laws  the  killing  of  a  man  by  mali<;e  forethought,  or  upon  a  sud- 
den falling  out,  were  both  under  the  same  punishment  of  death«(e) 
8.  That  the  killing  of  a  man  by  misfortune  was  not  liable  to  the 
punishment  of  death,  by  the  sentence  of  the  judge ;  but  yet  [  ^  1 
the  avenger  of  blood  might  kill  him«  before  he  got  to  the  city 
of  refuge.(/)  3.  The  killing  of  a  thief  in  the  night  was  not  liable  to 
punishment  of  death ;  bnt  if  it  were  in  the  day-time,  it  was  pun* 
ishable  with  death.  4.  Though  there  is  no  express  law  touching 
killing  a  man  in  his  own  defence(,(^)  yet  it  seems  the  custom  of  the 
Jews^  and  the  interpretation  of  the  JewUh  doctors,  excused  tbat  facD 
from  the  pnnishment  of  death.(A)  5«  That  the  usual  manner  of  the  exe- 
eution  of  the  sentence  of  death  was  stoning,  and  sometimes  strangu-' 
lation.(£) 

Now  I  will  consider  some  of  the  laws  of  other  nation^  in  reference 
to  homicide;  wherein  though  there  is  a  great  analogy  in  many  things 
between  the  laws  of  the  Jtws^  and  the  laws  of  other  countries;  so  that 
a  man  may  reasonably  collect,  that  these  judicial  laws  of  the  Jew9 
were  taken  up  by  other  nations,  as  the  grand  exemplar  of  their  judi- 
cial laws ;  yet  in  some  things  they  departed  from  tiiem  in  the  particular 
eonstiiutions  and  customs  of  other  countries., 

Among  the  kgta  ^tticai  collected  by  Mr  Petiij  Lib.  VII.  iii.  l- 
these  were  many  of  the  laws  concerning  homicide. 

(e)  The  law  was  ^neral,  **  That  whoever  smiteth  a  man,  bo  that  he  die,  shall  sorely 
be  put  to  deatli.**  Ezod.  zzf .  19.  There  were  indeed  some  eieeptions  fl'oin  this  general 
law,  bat  aeitiDg  aside  the  case  of.  a  house-brealLer  im  the  night,  they  all  related  lo  oasuat 
iBYolantary  luxnicides;  there  is  not  one  exception  of  a  voluntary  designed  fcilling, 
whether  sodden  or  premeditated,  whatever  .interpretations  might  be  afterwards  made  by 
the  JtteUh  Rabbi$^  who  made  the  commandments  of  God  of  none  effect  throogh  thein 
traditioM,  (Matt,  rr,  6.)  so  that  there  is  notliing  in  the  JewiMk  law  to  ooontenanco  the 
distioction  made  by  the  laws  of  England  between  murder  and  manslaughter;  a  distioe-' 
tion,  which  serves  to  show,  that  though  the  laws  of  England  be  much  severer  than  the 
ether  in  the  case  oftAc/C,  yet  they  are  much  milder  in  the  case  ofhoHiieide, 
*  (/)  Unless  he  fled  to  the  aHar,  which  was  also  looked  on  as  a  plaoe  of  refuge,  it  being 
psokiable  from  Exod.  zzi.  19, 14.  that  the  altar  was  the  place  of  refuge  before  the  cities 
ef  refage  were  appointed.  (See  Braetonoi  the  English  Law  of  Asylum.)  See  SMen:  ds 
jmr,  ncL  lAb,  IV.  cap.  3.  If  he  did  escape  to  the  city  of  refuge,  he  was  obliged  to  remain 
there  till  the  death  of  the  high  priest,  for  the  avenger  of  blood  might  kill  him  wherever 
be  found  him  out  of  the  borders  of  the  city.  Numb.  zzzv.  25—32.  Selden:  ubi  nipra  4r- 
ds^S^^wdrtia,  Lib.  II.  cap*  7.  Bat  after  the  death  of  the  hiffh-prlost,  he  was  at  liberty  to 
go  whese  he  would ;  for  the  reason  hereof  see  Maimanide$  More  JSevoehim^  Part  IlL  cap, 
40,  and  Ainstoortk  on  Numhert  xzxv.  25. 

(g)  This  was  a  case  so  plainly  justifiable  by  the  law  of  nature,  tbat  it  needed  bo  positive 
Iswi  however,  the  permission  to  kill  a  thief,  who  should  be  found  breaking  «p  in  the 
night,  seems  to  be  an  expreie  allowance  of  killing  in  one*s  own  defence;  for  the  roasoii 
of  that  law  is  manifestly  founded  on  the  principb  of  self-preservation.  Nam  advtrsus 
pericnlmm  naiunlig  ratio  permiUit  $e  defendere.    Digeot.  lAb.  9*  JU,  2. 2. 4. 

(A)  When  done  in  defonee  of  life  or  ch^stitv  s  beaauj<e,  when  lost,  they  are  irreparable. 
Me  Seiden:  da  jmr.  natur^  Lib.  IT.  cap.  3.    Haimon.  More  Nevochim,  Part  III.  cap.  40. 

(t)  Sometimes  the  execution  was  by  burning;  as  in  the  case  of  a  priest's  daughter,  who 
had  played  the  whore.  Lenii.  xxi.  9.  Sometimes  by  deeoUationt  which  was  the  usual 
way  for  mvder.  Sdden:  do  Spudiriit,  Lib,  II.  cap.  13.  Dt  jut.  naiur.  Lib,  IV.  cop.  1. 
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SetmtQS  Areopagiticns  jus  dicito  de  casde,  aut  vnlnere,  non  casu,  sed 
Yoluntate  inflictp;  de  incendio  item,  &  malo  veneoo  homiois  iiecandi 
causa  dato.  , 

Thesmothetas  in  homictdas  i^nimadv^rtunto. 

Si  quis  hominem  aciens  morti  duit,  capital  esto. 

Qui  alium  casu  fortuito  necfissit,  in  annum  deportator,  donee 
aliquem  h  cognatis  occisi  placirit;  revertitor  vero  peractis  sacris  & 
lustrationibus. 

Si  quis  imprudens  in  certaminibu9  alium  nec&ssit,  aut  insidiantem 
aut  ignotum  in.  praelio,  aut  in  uxore,  vel  matre,  vel  sorore,  vel  fili&y 
Tel  concubinfi,  vel  eft,  quam  infuis  liberis,  habet  deprehensum,  csdis 
ergo  ne  exulato. 

Si  quis  alium  injuste  vim  inferentem  incontinenti  nec&ssit^  jure 
csesus  esto. 

Si  quis  homicidam  fdro,  urbis  territorio,  publicis  certaminibtis  & 
sacris  Amphictyouicis  abstinentem  occiderit,  aut  mortis  causam  pre- 
buerit,  perinde  ac  si  Atheniensem  civem  necsissit,  capital  esto,^  & 
Ephetse  jus  dicunto.  So  that  by  this  law  a  man  conscious  to  himself 
of  homicide  might,  before  he  was  apprehended,  undertake  a  volun- 
tary exile,  and  during  such  an  exile  was  privileged  from  the  penalty 
of  homicide. (Ar)  , 

Homicidas  morte  multanto  in  patria  occisi  terra,  et  abdupunto,  ut 
lege  cautum  est^  in  eos  ne  saeviunto,  neve  pecuniam(/)  exigunto. 

Before  judgment  the  kindred  of  the  party  slain  that  prosecuted  the 
manslayer  might  compound  the  offence,  and  release  the  offender,  but 
after  judgment  once  given>  neither  the  judge  nor  prosecutor  ooukl 
remit  it.(wi) 

Casdis  ne  postulator  unquam  is  qui  homicidam  exulantem  &  redeun- 
tem  quo  non  licet,  in  jus  ad  magistratum  rapuerit  aut  detulerit. 

And  eodem  libro  tit.  5.  si  nox  furtum  /axit,  si  im  all- 

C   6    D  9"^'*  occtsit^jure  caesus  e)!tq^  according  to  the  MosaicaL  law, 

and  from  thence  transcribed  into  the  Attic  laws,  and  from 

thence  by  the  Decemviri  into  the  Roman  laws  of  the  twelve  tables 

in  tot  idem  verbis. 

Among  the  Romans  the  laws  concerning  homicide  differed  in 
some  things  both  from  the  Jews9,nd  Greeks,  as  appears  Digest.  Lib. 
XLVIII.  tit,  8.     t^d  legem  Corneliam  de  sieariis  4'  veneficiis. 

Qui  hominem  Occident  putiitdr  non  babiti  differentia  cuj us  condi- 
tionis  hominem(^)  interemit. 

Qui  hominis  occidendi  furtive  faciendi  causfi  cum  telo  ambnlave- 

(it)  This  was  the  case  of  Thtocljfmtfw  in  Homtr  Odyn, «.  v.  224, 270.  4*  v.  117. 

(Z)  The  Qreek  word  Aff-eiF^y  here  rendered  peeumam^  properly  signifies  a  ransom. 
Hbm.  Iliad,  a,  v.  13,  20,  23,  95,  for  by  Uio  ancient  law  of  Oretee  the  punishment  of  homi- 
oide  was  redeemable  by  the  payment  of  a  sum  of  jnoney  to  the  relations  of  the  slain, 
which  recompense  was  termed  tfrena  or  woifi.    Homer.  JUad,  1.  ff.  6^  «>.  u.  498. 

(m)  That  this  was  the  meaning  of  the  foregoing  law,  see  Petit  in  lefres  Attieat^  LA,  . 
VII.  tit.  1.  p,  509.    ^ee  also  the  Oration-  of  Demosihenea  against  Ari$tocrale$f  wherein 
most  of  the  Athenian  laws  relating  to  homicide  are  explained. 

(11}  /.  L  §.  3. 
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rtt(o)  qui  hominem  non  occidit  sed  vulneravil  ut  occidat,  lit  homi* 
cida  damnanduSy  nam  si  gladium  strinxerit  &  cum  eo  perciisserit, 
indubicate  occidendi  animo  admissit,  scd  si  clavi  aut  cuccuma  in 
rixa,  qiiamvis  ferro,  percusserit,  tamen  non  occidendi  animo  lenienda 
paena  ejiis,  qui  in  rixa  casu  magis,  quam  voluntatei  homicidium 
admistt.(/7) 

But  if  it  were  merely  by  misfortune,  it  wa^  not  punished.f^) 

Qui  stnprum  sibi  vel  suis  per  vim  inferentem  occidit,  dimittendus 
e8t,(r)  sed  is^  qui  uxorem  in  adnlterio  deprehensam  occidit,  humi* 
liore  loco  positus  in  exilium  perpetuum  dandus,  in  aliqua  dignitate 
positus  ad  tempus  Te)egandii$.(«)  . 

Furem  nocturnum  qui  occiderit,  impune  feret,  si  parcere  ei  sine 
periculo  suo  non  potuit;(/)  which  law,,  though  like,  to  that  of  the 
JttDS  and  Greekfy  the  Roman  lawyers  have  construed,(ti) 
that  it  is  lawful  to  kill  furem  nocturnum  recedentem  &  [   7   ]| 
fugientem  cum  rebus,  licet  .se  non  defeudat  telo^  sed  non 
diumum,  nisi  se  defendat  telo. 

The  punishment  of  homicide,  unless  it  were  merely  casual,  among 
the  Romans  was  deportatio  in  insulas  &  omnium  bonorum  ademp- 
tio,  sed  solent  hodie  captte  puny^i,  nisi  honestiore  loco  positi  fuerint, 
m  poenam  legis  sustineant;  liumiliores  enim  solent  bestiis  subjici;(ar) 
altiores  vero  deportantur  in  insulas,(y) 

Some  temperaments  thdy  add^  in  other  cases  of  homicide,  as 
banishment  for  five  years,(z)  deportation^  &c.  but  regularly  the 
punishment  of  homicide,  unless  in  case  of  simple .  misfortune,(a)  or 
defence  of  life,(A)  was  death,  t^tar.  bestiis  suhjicwntur. 

Among  the  Saxons{e)  the  punishment  of  homicide  was  not  always, 

*  • 

(•)  /.  l.fr.  4r  Cod.  eod.tiL  Uh,  IX.  fit.  16. 1  7.  (p)  /.  1.  ^.  3. 

iq)  I.  1.  ^  3.  e.  g.  If  a  man,  who  was  cuHin|f  a  tree,  sboald  without  calling  oat  throw 
down  a  great  branch  of  it  u;k>a  one  who  was  passing  by,  and  kill  him,  he  was  to  be 
acquitted,  that  is  to  say,  he  was  not  to  be  proceeded  against  criminally  by  tfie  Ux  Cor* 
mUa  de  oieariis;  for  so  is.  the  expression  in  Z/T,  adhujus  Ugit  coerdlUmem  non  pertifiet; 
but  still  he  was  liable  by  the  lex  Aquilia  to  malie  a  pecuniary  satisfaction  for  the  dam- 
age. Inolit.  lAb,,Vf.  tit.  3.  ^.  5.  And  though  that  law  mentions  only  the  case  of  killing 
a  slave,  yet  there  lay  an  utUii  actio  in  the  ease  of  killing  a  freeman*  See  Noodl  ad  Leg* 
Aqmil.  caf,  2. 

(r)  L  1.  §.  4.  (»)  I  K  §.  5.  '  (I)  /.  9. 

(u)  This  was  not  a  mere  construction  of  the  Ramon  lawyers,  but  is  expressly  provided 
by  the  law  of  the  twelve  tables,  as  appears  from  Digest:  Lib.  IX.  tit.  6.  ad  leg.  Aquil.  L  4. 
^  1.  Cie.  pro  Milone^  cap..  3.  A.  Gell.  Lilf.  18.  cap.  Macrob,  oaturnal.  Lib:  1.  cap.  4.  The 
reason  of  this  distinction  between  a  night-thief  and  a  day.thiof,  see  in  Grot,  de  jar.  beL 
ae.pac.  lAb.  II.  cup.  1.  §.  12. 

(JT)  Dig.  Lib.  XLVIII.  tU.  19.  de  panio.  I.  28.  §  15. 

(y)  Dig.  ad  leg.  QomeL  de  oieariia  1. 16.  («)  2.  4  §  1. 

{a)  Cod.  eod.  tU.  I.  U 

(6)  dod.  eod.  iU.  l.fi.  SfZ. 

{€)  It  seems  to  have  been  the  general  practice  of  most  of  the  northern  nations  to  com- 
mnte  tlie  punishment  of  the  nruMt  heinous  crimes  for  a  pecuniary  mulct.  Lindenbrogii 
Codex  Leg.  Aniiq.  Lib.  IV.  cap,  36.  Taeitue  speaking  of  the  ancient  Germane^  says,  it 
was  customary  among  them  to  punish  homicide  with  a  certain, number  of  sheep  and 
oxen,  oat  of  which  the  relations  of  him  that  was  slain  received  satisfaction.  Tac.  de 
tor.  Gem.  cap,Sll»   From  hence  probably  our  Saxon  ancestors  brought  the  custom  into 
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* 

DOir  for  the  most  part  capital;  for  it  might  be  redeemed  by  a  recom- 
pense which  went  un()er  the  name  of  fVera  and  ^fre* 
[i  8  3  giMi{d)  which  was  a  rate  set  down  upon  the  head  of  per- 
sons of  se^ral  ranks;  and  if  any  of  them  were  killed,  the 
offender  was  to  make  good  that  rate«or  JVeregild  or  capitis  ssstima* 
Uoy  to  the  kindred  of  the.p&rty  slain;  or,  as  some  think,  part  to  the 
king,  part  to  the  lord  of  the  fee  and  part  to  the  relations  of  the  party 
slain ;  which  if  he  conid  not  do,  he  was  ta  suffer  death.(6)  Vide 
Spelm.  in  Glosa,  ad  verba  JVera  ^  fVeregild... 

This  eustom  continued  long,  even  td>  the  time  of  Hen.  L  here  in 
England,  as  appears  by  his  laws  in  libro  rubroy  sect,  n.(/)  but 
shortly  after  grew  obsolete,  as  being  too  much  contradictory  to  the 
divine  law. (^)     Vide  Covarr.  Tonw  2  Lib.  II.  cap.  9.  sect.  2. 

(d)  This  WertgUd  or  cttfUi$  tf^ftmatto,  apeordiiig  to  tlM  laws  of  Eikilbpt^  waa 
QBuallv  lOOe.  Leg,  Ethelbertf  2. 91.  though  in  some  particular  cases  it  was  more,  I.  5.  6. 
22.    If  the  slayer  escaped,  the  relations  wc>e  to  paj  half  the  ordinary  Weregild,  2. '23. 

By  the  laws  of  Ina  the  WeregUd  was  different  acoording  to  the  rank  find  degree  of 
the  person  killed,  of  a  man  w<yrSi  SOOs.  was  SOs.  of  %  >maji  worth  600f.  was  80s.  of  a 
roan  worth  1200s.  was  120s.  Leg.  ^ub.  L  70.  Thb  rule  admitted  of  some  exceptbns,  U 
34./.  74. 

By  the  laws  of  Alfred^  tlie  bare  attempt  omihe  king's  life  was  punished  with  death, 
unless  the  ofibnder  redeemed  it  by  the  payment  of  the  king's  wtrtgild :  the  same  law 
was  in  case  a  slave  attempted  the  life  of  liis  lord,  unless  he  redeemed  it  by  paying  bis 
lord's  weregild.  Leg,  Alfred,  I.  4.  th^  weregUde  were  of  the  same  value,  as  under  Jna. 
Leg,  Alfred,  I,  9.  /.  2^. 

By  the  league  between  Alfred  and  Guihrnn^  L  2.  the  vatiie  of  a  oommoil  person  was 
900s.  the  same  by  thQ  league  between  Edward  and  Chithmn  i9  fine, . 

By  the  laws  of  AtheUUkUt  whoever  should  attempt'  his  lord's  life,  was  to  be  put  to 
death,  and  there  is  no  mention  maile  of  any  ransom.  Leg,  AtheUtan^  1, 4.  but  at  the  end 
of  his  laws,  arid  of  the  Judieia  CiviMie  LundoniiB^  there  is  a  particular  account  of  the 
weregilde  of  all  orders  and  degrees,  from  the  king  to  the  peasant,  for  which  see  Wilkin'9 
Leg.  An^lo'Sttx.p,  64.  ;>.  71.    Tumer*9  AngU.&xeiii9. 

By  the  laws  of  Ethelred^  L  5.  the,,  weregitd  of  a  common  person  was  increased  to  25 
pounds.    By  I,  8.  Gut.  Conq,  apud  Wilkine^s^  p.  221.  it  was  twenty  pounds. 

By  the  laws  ofCnute,  whoever  should  lie  in  wait  for  the  life  of  the  king,  or  of  his  lord, 
was  to  suffer  death,  and  forfeit  all  he  had.  Legew  Cnuti^  I.  54k  Whoever  committed  a 
public  notorious  murder,  was  likewise  to  suffer  death,  without  redemption:  ibr  in  /.  6K 
CiBdee  pi^lica  ^  domini  prodilio  are  reckoned  amongst  the  scf2sra  inexpUibilia;  but  it 
should  seem  that  common  homicide  was  redeemable;  for  in  I,  6.  it  is  said,  Homicidm 
incUncnt,  vel  etnendent^  vel  eeierUer  in  peceatis  moriantur. 

(e)  The  wertgUd  was.  usually  divided  into  three  parts:  tbe.  first,  which  was  called 
Frith  Bpte^  was  paid  to  the  king'  for  the  loss  of  his  subject;  the  lord  had  another  for  the 
loss  of  his  man,  which  was  called  Man-bote,  and  ihe  kin  of  the  sfain  for  their  loss  bad 
the  third  part,  which. was  balled  Mag-bote,  See  Spelm.  life  of  Alfred^  Book  II.  §  11.  In 
the  case  of  killing  the  king,  besides  the  weregUd^  which  was  to  be  paid  to  the  king's 
relations,  there  was  also  another  payment  called  eyneboi  or  eyn^rild,  to  bo  made  to  Uie 
publte  for  the  loss  of  their  king. 

(/)  And  §  12,  see  WUkin^e  legef  Anglo  Sax,  p,,  244.  But  it  appears  fk-om  tbe  same 
laws,  1:1L  ibid',  p.  267.  that  a  malicious  murder,  by  poison  or  the  like,  wm  factum  mor- 
tifemm  nullo  modo  redimendum.  The  genuineness  of  these  laws  b  justly  questioned, 
for  that  they  not  only  are  in  the  nature  of  commentaries  rather  thalt  laws;  but  also  in 
h  5.  Gregory^s  decretals  are  cited,  which  were  not  compiled  till  fifleen  years  afler  the 
death  of  Henry  I ,  however,  they  are  allowed  to  be  very  ancient,  and  to  contain  tho 
usages  of  the  Anglo-^xono,    See  Hiekeni  Dioeert,  Epiet,  p.  96. 

(jg)  It  cannot  but  seem  strange  to  us  at  this  time  of  ;day,that  the  wilful  murder  of 
any  one,  much  more  of  the  king,  should  be  punished  only  with  a  pecuniary  mulct ;  to 
solve  this  difficulty,  Mr.  Rftpin  supposes  that  tins  commutation  was  allowed  only  in  the 
case  of  simple  homicide;  or  at  moat  what  is  now  known  by  the  name  of  manslaughlerf 
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But  ahhoagh  the  cnatom  of  WeregiU  is  abrogated  here  in  JBnjr* 
landy  and  by  the  laws  of  this  kingdom  the  puDishment  of 
homicide  is  regularly  death,(A)  as  shall  hereafter  be  shown;  [9^3 
yet  since  there  are  iu  Eng'land  two  kinds  of  proceedings  in 
puuishtng  of  homicide,  the  one  at  the  suit  of  the  heir  or  wife  by 
appeai^l]  the  other  at  the  suit  of  the  king  by  indictment^  the  capi- 

but  not  in  the  case  oft  premeditated  murder :  See  Rajpin^§  J^Hoire  d*  Angleterre^  VdL  L 
ji.  530.  This  notion  is  in  itself  reosonable,  and  Aeems  to  be  favoured  by  L  4.  of  AtkeU 
sf«ii,  sad  I.  54.  of  Cmiic,  wkieh  makes  it  capita!  barely  inHdiari  regi  vff  domino^  nrach 
more  to  take  away  the  liJe  of  the  king  or  his  lord;  hot  on  the  other  hand  it  seems  some* 
what  haxd  to  suppose,  that  among  so  many  laws  against  homicide,  they  should  all  \m 
kvelled  against  casual  or  sudden  killing  only,  and  scarce  any  against  wilful  murder. 

(A)  The  offender  is  to  be  hanged  by  the  neck  till  he  be  dead ;  and  in  case  he  was  con* 
Tinted  on  an  appeal,  the  ancient  usage  was,  that  all  the  relations  of  the  slun  should  drag 
htm  with  a  hNig  rope  lo  the  place  pf  execution.  3  Co. /n«t.  131.  P2mM2.d06,6.  11  iTsn. 
4.12.«. 


[1]  Many  cases  of  appeal  are  to  be  found  in  the  old  bool^a,  but  by  the  59  Geo.  3,  c.  4fi| 
it  is  enacted,  that  it  shall  thenceforth  not  be  lawful  for  any  person  to  sue  an  appeal  for 
treason,  murder,  felony,  oT  other  oflence;  any  law  or  tisage  to  the  contrary,  notwithstand- 
ing. 4  Acpi  Csmm.  3^. . 

In  1818^  58  Geo.  3,  the  case  of  Aohford  t.  Ttomtan^  1  B.  &  Al.  405,  was  ai^ed  and 
determined  in  the  King's  Bench.  The  writ  of  Appeal,  and  the  return  thereto,  we're 
annexed  to  the  sheriflTs  return  of  the  writ  of  Hab^s  Corpus,  and  will  be  found  printed 
CMi  p.  406.  The  count  in  appeal  will  also  be  found  on  p.  407.  Some  curious  proceedings 
are  recorded ;  thns,  **  The  appellee  being  brought  into  court  and  placed  at  the  bar,  and 
the  appellant  being  also  in  court,  the  count  was  read  over  to  him,  and  he  was  callecl  upon 
to  plead.  He  pleaded  as  follows :  *  Not  guilty ;  and  I  am  ready  to  defend  the  same  by 
my  body.*  And  thereupon  taking  hie  glove  ^,  he  threw  it  upon  the' floor  of  the  CouHJ^ 
The  pleadings  are  ihlly  stated  in  the  Report,  in  which  all  the  facts  and  circumstances 
are  narrated  and  set  forth,  until  the  parties  reach  a  general  demurrer.  This  demurrer 
was  argued  by  the  most  distinguished  special  pleaders  of  the  time.  Chitty  supported  the 
demurrer,  in  an  elaborate  and  exhausting  argument ;  and  Tyndal,  (then  Special  Pleader 
under  the  Bar,  afterwards  Lord  Chief  Justice  of  the  Common  Pleas,)  opposed  him  in  an 
argument  equally  elaborate  and  learned.  Lord  EUenhonough,  C  />,  deliTering  the  opi- 
nion  of  the  Court,  said,  ^The  general  law  of  the  land  is  in  favour  of  the  wager  of  battel^ 
and  it  is  our  duty  to  pronounce  the  law  as  it  is,  and  not  as  we  may  wish  it  to  be.  What- 
ever prejudices,  therefore,  may  justly  exist  against  this  mode  of  trial,  still,  as  it  is  the  laW 
if  the  land,  the  court  must  pronounce  judgment  for  it*' 

Sir  Samuel  Shepherd,  the  Attorney  General,  immediately  introduced  a  Bill  in  Parlia. 
ment,  to  abolish  appeals  of  murder  and  wager  of  battel^  which  may  be  found  in  the  S5 
VoL  Staiutee  at  Large,  59  Geo.  3.  e.  46.  22/ June,  1819. 

It  may  be  meationed  in  connexion  with  this  case  of  7%ernton*«  Appeai,  that  it  was  the 
first  occasion  on  which  the  late  Chief  Justice,  Sir  Nicholas  Tyndal,  of  the  Court  of  Com- 
mon Pleas,  greatly  distinguished  himself.  His  very  learned  argument  gave  rise  to  the 
Act  mentioned  above  for  abolishing  that  barbarous  and  absurd  mode  of  triaL  Land.  Law 
Bemewfor  Aug.  1846,  j».  436.  MS.  Sum.,  Tit.' Appeal  of  Death.* 

*  This  reference  is  to  a  MS.  interleaved  copy  of  Hale^  Sdmmary,  from  (he  library  of 
Ike  late  8n  Wiixiam  Alsxh^dis,  Chief  Baron  of  the  Exchequer,  furnished  to  the  editors 
by  Hntny  J.  Wiluams,  Esq.,  of  Philadelphia.  Mr.  East,  in  the  Introduction  to  the  first 
edition  of  his  Pleae  of  the  Croton,- mentions  bis  reference  to  this  work  among  other 
authorities  of  tike  character-*^**  Lord  Hale^e  Summary,  interleaved  with  MS.  corrections 
and  additions.  This  MS.  compilation,  though  began  before,  (probably  by  Mr«  Stow,  a 
gentleman  of  the  bar,)  was  put  into  its  present  fbrm  by  Mr.  Juetiee  Yaiee,  whose  son  is 
BOW  in  possession  of  it  Copies  of  it  were  communicated  to  different  judges,  who  have 
eontribated,  from  time  to  time,  the  fruits  of  their  owki  experience.  My  own  copy  was 
teken  from  one  in  the  possession  of  the  late  Mr.  Jtisftcs  BuUer,  The  work  was  bound 
up  in  three  volumes,  according  to  which  1  have  cited  it;  by  the  description  1, 2  d&  3  M& 
Am.**  1  Eatt  JP.  C.  IntroduUion^  p,  15,  London  ed.  1803. 
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tal  punisho^ent  of  the  offender  may  be  discharged  by  all  parties  inte- 
rested, namely  by  the  appellant  by  release^  and  by  the  king  by  his 
pardon. 

And  thus  far  touching  the  punishm^t  of  homicide.* 

Now  I  shall  consider  somewhat  also  of  the  punishment  of  thejl^ 
and  the  various  laws  and  usages  concerning  the  same  in  several 
kingdoms. and  states^  and  at  different  times  in  the  same  state  or 
kingdom. 

By  the  JewishldiVrj  Exod.  xxii.  1,  4.  <<If  a  man  steal  an  ox  or  a 
sheep,  and  sell  or  kill  it,  he  shall  restore  five  oxen  for  an  ox,  and 
four  sheep  for  a  sheep:  If  the  theft  be  found  in  his  hands  alive,  whe* 
ther  ox,  ass,  or  sheep,  he  shall  restore  double;"  and  the  like  for  other 
goods;(i)  so  that  there  was  no  capital  punishment  in  case  of  theft, 
though  it  were  accompanied  with  'burglary^  as  breaking  a  house, 
but  men-stealers  were  punished  with  death  ;(^)  but  it  seems  by  the 
civil  constitutions  of  that  state  the  punishment  thereof  was  sometimes 
enhanced,  at  least  in  some  circumstances,  sometimes  to  a  seven^fold 
restitution,  Prov.  vi.  31,  and  also  to  death,  2  Sam.  xii.  5,{l) 

Now  as  to  the  ^IHc  laws :  Samuel  Petit  de  LegibuB  *^tticis,  Lib. 
yil.  tit.  5.  gives  us  an  account  of  their  laws  concerning  theft,  in 
some  things  differing,  in  some  things  agreeing  with  the  Jewish 
f  10  ]  laws,yurcm  cujuscunque  modi  furti  supplicio  capitis  pu" 
nito.  This  was  Dracoes  law ;  but  it  was  thought  too  severe, 
and  therefore  Solon  corrected  it;(m)  Si  furtum  factum  sit,  &  quod 
furto  perierat  recep^rit  dominus,  duplioue  luito  furtum  qui  fecit  & 
quorum  ope  constiloque  fecit ;  decuplione  vindicator^  ni  dominus  rem 
furtivam  receperit,  in  nervo  quoque  habetor  dies  ipsos  quinque  toti- 
demque  noctes,  si  heliastse  pronunci&rint ;  prouuncianto  autem,  cum 
de  pcena  illius  agitur. 

Si  lucri  furtum  cujus  sestimatio  sit  supra  50  drachmas  faxit,  ad  un- 
decim  viros  rapitor ;  si  nox  furtum  faxit,  si  im  aliquis  occisit,  jure 
c»su8  esto: — Manifestum  hujusmodi  furtum  qui  faxit,  etiamsi  yades 
dederit,  non  nox®  factse  sarcitione,  sed  morte  luiro.  Si  quis  item  ex 
aliquo  gymnasio  vestis  aut  lecythi  aut  alicujus  vel  minimsB  rei,  aut 
supellectilis  ^  gymnasio,  aut  ex  balineo,  aut  d  portubus,quod  excedaC 

10  drachmarum  seistimationem,  furtum  faxit,  morte  luito. 
Manifesti  saccularii(7i)  morte  luunto. 
yecticularii(o}  manifesti  morte  luunto.        . 

(t)  Exod.  zzii.  7,  9.  The  reason  why  the  restitation  of  an  oz  WM  more  than  of  a 
■heep  is  supposed  by  ilfaimonu/es  mors  Nevochim  Par.  III.  cap.  41,  to  be  because  sheep 
are  more  easily  jratrded  against  thieves  thv^  oxen,  who  feed  at  a  greater  distanoe  one 
from  another. 

ik)  Exod.  zxi.  16.^ 

(2)  This  passage  from  the  book  of  Samuel  does  by  no  means  prove  what  it  is  brought 
for,  vix.  that  theft  was  punishable  with  death  by  the  Jewi$h  law;  for  the  case  there  put 
of  taking  away  a  poor  man's  lamb,  was  attended  with  violence  and  other  aggravating 
circumstances,  which  provoked  king  David  to  say,  TAe  man  that  hath  done  thi$  $haU 
aurely  die;  and  some  render  the  words.  Does  deeerve  to  die;  but  at  most  it  only  proves 
the  vehemence  of  Damd*»  anger  at  the  man,  and  not  what  was  the  law  of  the  Jeraeliteit 

(m)  See  A.  Oelliumt  Lib.  XI.  cap,  18.  iff  Flutatch.  in  Vita  Soloni$, 

(n)  BjtXatvTioTe^ivr,  A  cut-purse. 

(o)  T«i;^tt{v;^«r,  A  house-breaker. 
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Plagiarii(p)  manifesti  morte  IhuoIo. 

In  hortos  irrumpere  ficosqae  deligere  capUal  esto  ]{q)  So'  that  the 
quantity  of  the  thing  stolen,  the  place,  the  season,  the  manner  and 
other  circumstances  heightened  rheft  into  a  capital  pnnishment,  that 
otherwise  by  Solon^s  laws  was  only  pecuniary  and  imprisoa- 
aieot(r) 

Now  as  to  the  Roman  laws:  For  a  theft  that  was  not 
fur  turn  »»a»(/J?*/u/w,  there  is  given  aeiioinduplum;  hixi  if  [  11  1 
it  vfere/uriumfnanifestum9Ciciioinquadrupium;{s)  fur' 
ium  antem  tnanifestum  estf  cum  fur  deprehenditur  infurio.(i) 

But  now  as  to  punishments  among  the  Romans^  there  were  the^e 
degrees  op  orders:  I.  Capital  punishme'nts,  {viz,  uUimum  suppli- 
cium){u)  which  were,  1.  Damnatio  ad  furcam^  a.  Vivi  erematio. 
3«  Capilis  ampuiatio,  4.  Damnaiio  ad  feras.  >  II.  Others,  that 
were  in  the  next  degree,  were,  1.  Coer-ciiio  ad  meialla.  2,  Depor^ 
ialio  ad  insulas.  III.  Others  again  of  a  lower  allay  were^  1.  Rele* 
gatio  ad  tempus  vet  in  perpeluum.  2.  Datio  in  publicum  opus, 
3.  Fusiigaiio.{x) 

I  find  not  among  the  Romans  any  greater  punishment  of  theft, 
than  four-fold  restitution (y)  unless  in  these  cases: 

1.  Si  quis  ex  metallo  principis  vet  ex  monetft  sacrd  furatus  est, 
pcBoa  metaHi  &  exilii  pumtor.(z) 

(p)  ^Afli^un^cftMttt  Siv9  PUgiarios,  is  Mt,  qui  eind  Vi,  dolo  malo  foienf  HbdncSt  bominMr 
liberos  &.  ingcnaos,  Tenditque  pro  iervis,  aut  euppremit:  Tel  is  est,  qui  «lienot  sorTOi 
abdacit  sine  vi,  Sl  plenimque  sine  furto,  it  fugam  persuadet,  ant  fugitiTos  celat,  PetU* 
Comment,  md  lAb,  ViL  tit.  5,  defurtu. 

(f )  But  Uiis  waft  a  temporarj  law,  made  ib  a  tiole  of  dearth,  when  it  was  thought 
necesaary  to  prohibit  the  eiportatton  of  figs.  HoweTez,  proeecutionaof  offenders  against 
this  law  soon  grew  odioos:  fi'om  hence  all  malicious  informers  were  called  SyeophafU9, 
Vide.  Aiheaai  Deipnosophitt,  Lib.'  III.  4r  SchollasL  in  ArHtophanU  Plutum  aa  v,  31. 
^874. 

(r)  Among  the  Ijoceddtnumiant  all  manner-of  theft  Was  permitted,  as  a  practice  which 
tended  to  instruct  their  youth  in  the  straliyems  of  war«  A.  GeL  Lib,  XL  cap,  18.  It 
was  also  unponished  among  the  ancient  &yptian»,  A»  t/^el,  ubisunra.  But  we  learn 
from  Diodor.  Sie,  Lib.  I.  that  it  was  allowed  only  on  certain  coniditions,  for  it  was  pro- 
Tided  by  a  law,  that  whoever  was  minded  to  ibliow  the  trade  of  thieving,  should  first 
enter  his  name  with  th«  captain  of  the  gang,  and  should  bring  in  all  his  booty  to  him, 
that  so  the  right  owner  might  know  where  to  apply  for  the  recovery  of  his  goods,  which 
were  restored  to  him  on  paying  the  quarter  of  the  value. 

(s)  hut.  Lib.  IV.  tit.  6.  {.  5.  Digee.  Lib.  XLVII.  tU.M.  defurti%,  I.  46.  ^.  %  Herein 
the  JZoman  law  greatly  resembled  the  JnmsA,  with  this  difference  tiiat  Jby  the  Jemah  la# 
the  punishment  of  fourfold  was  to  be  instead  of  restitution;  whereas  by  the  Raman  law 
the  thing  stolen  jvas  recoverable  over  and  fibove  the  pana  quadrupiU.  Dig*  eod.  tit,  U 
54.4.3. 

(I)  Dig.  eod.  HLLfLL  3.  pr.  By  this  was  meant  not  only  if  ha  was  taken  in  the  fact, 
bat  also  if  he  was  apprehended  with  the  goods  upon  him  before  he  had  carried  them  to 
the  pUce,  where  they  were  to  remain  that  night,  and  answers  to  the  expression  in  our 
law,  of  being  taken  in  the  fwiineirpre. 

(a)  Dig.  Lib.  XLVI ll.tiLi9.de  pmnis.  I.  21, 

{s)  DQr.eod,  tit.  I  20,  pr.^  I.  III.  ^.3.  ^ 

^)  So  fiu"  were  the  Romana  from  inflicting  capital  punishments  for  theft,  tliat  on  the 
contrary  it  was  expressly  forbidden  by  Justinian,  that  any  person  should  be  put  to  death, 
or  suffer  the  loeii  of  member  for  theft.    Novel  CXXXIV.  cap,  uU.  * 

(z)  Dig.  Lib.XLyiU.lU.  13.  adl€g.Jul.p€culatu$J.  6.  §.  2.  Lib.  XLVIII.  tU,  19, dt 
jpsmif  1, 38.  • 

vol-  I. — 2 
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2.  Grassatores  qui  cum  ferro  aggredi  &  spoliare  inslituUnt,  capite 
puiiiuntor.(flr) 

3.  Fatnosi  latrones  ad  bestias  vel  furcas  damrtantor.  Digest,  de 
p(enis\b) 

If  we  cortie  to  Ihe  laws  and  customs  of  our  own  kingdom,  we  shall 
find  the  punishment  of  iheft  in  several  ages  to  vary  according  as  the 
offence  grew  and  prevailed  more  or  les^.(c) 

Among  the  laws  of  king  ^ihelstan,  mentianed  by  Bramp^ 
[  12  ]  /on,/?.  849,  852,  854.  Non  parcatur  alictti  latroni  supra 
13  annos  4*  supra  I2d.  quin  occidatur.{d)  Edmund  his 
successor,*  prsscepit  nl  infra  15  annos^  vel  pro  latrooinio  infra 
I2d.  occidatur^  nisifugeril,  vel  se  defenderit:  Matmsbttry  tells  us, 
that  in  the  time  of  fViltiam  I.  theft  was  punished  with  castration, 
and  loss  of  eye8;(e)  but  in  the  time  af  Henry  I.  the  ancient  lau^, 
which  continues  to  this  day,  was  ut  siquis  in  furto  vel  latrocinio 
deprehensusfuetit  suspenderelur.(J'){2'\ 

(m)  Dig.  eod.  Uti  1 88.  ^^  10.  (6)  Dig,  eod.  tit  I  28.  §.  15. 

<c)  By  the  laws  of  Ethelberty  if  one  man  stole  anj  thing  from  another,  he  was  to  restore 
three  fold,  hesides  a  fine  to  the  king,  L  9.  If  he  stole  any  thing  from  the  king,  he  wa«  to 
restore  nine-fold,  2.  4. 

By  the  laws  of  /na.a  thief' was  pnnisfaed  with  death,  unless  be  redeemed  his  \i(k  capitis 
estitnatione  I.  12.  which  was  GOs^  L  7.  but  if  a  villain,  who  had  been  often  accused^  should 
be  taken  in  a  theft,  he  was  to  have  a  hand  or  foot  cut  off,  Z.  18. 

By  the  laws  of  Alfred  whoever  stole  a  mare  with  the  foal,  or  a  cow  with  the  calf,  was 
to  pay  40s:  besides  ihe  prioe  of  the  mare  or  cow,  1. 16.  Whoever  stole  any -thing  out  of 
a  church,  wa«  to  pay  the  value,  and  a  fine  according  to  the  valuej.  i^nd  also  was  to  hare 
that  hand  out  off,  which  committed  the  fiict,  I,  €.  If  any  person  committed  a  theft  die 
Dominica^  or  any  other  grea^  festival,  he  was  to  pay  double  I.  5. 

{d)  By  the  first  law  of  Aiheleian  it  was  but  Sd.  Wilkifu  leges  Atiglo^Sax,  p.  56.  but 
afterwards  by  the  laws  of  the  same  king,  enacted  at  London,  and  thence  called  jadicia 
civitatiM  Lundenia,  no  one  was  to  be  put  to  death  for  a  theft  under  I2d.  Ibid.  p.^&S.  Bui 
in  case  the  thief  fled,  or  made  resistance,  then  he  ml^bt  be  put  to  death,  though  it  were 
under  that  value.  Ibid.  p.  70.  By  the  law  of  Cnute  thefl  waa  punished  with  death,  Ai<{. 
p.  134.  I.  4.  and  p.  143. 1.  61. 

(*)  This  is  a  mistake,  for  no  such  law  is  found  among  the  laws  of  that  king,  but  it  if 
among  the  later  laWs  of  king  AtheUlan^VideJudicia  Civt  Lond.Wxlk,  l^.  Anglo.  Sax,  p,70. 

(e)  Bf  the  laws  of  WiUiam  I.  it  was  expressly  prohibited,  that  any  should  be  hanged  or 
put  to  death  for  any  offence^  but  that  his  eyes  should  be  pulled  out,  hi^  testicles,  hands 
or  feet  cut  off,  according  to  the  degree  of  his  crime,  L  61,«pud  WUkinBLfg.  AngloJSgz. 
p.  229.  |».  218. 

(/)  i}i  former  times,  though  the  punishment  of  theft  was  capital,  yet  the  criminal 
was  ^rmitted  to  redeem  his  life  by  A  pecuniary  ransom;  but  in  the  9th  year  of  Hen.  L 
it  was  enacted,  that  whoever  was  convicted  of  theft  (or  any  other  fblony,  3  Co,  hutit.  53.) 
ahould  be  hanged,  and  the  liberty  of  redemption  was  entirely  taken  away.  WUk.  leg, 
AngloJS€x,p,  3U4.  This  law  still  remains  at  this  day ;  but  considering  the  alteration  in 
the  value  of^money,  the  severity  of  it  is  much  greater  now  titan  then,  for  12(2.  would  then 
purchase  as  much  as  4Qs.  will  now ;  and  yet  a  theft  above  the  value  of  12  J.  in  still  liable 
to  the  same  punishment;  upon  which  Sir  Hen.  Spdman  justly  ebserves,  that  while  all 
things  else  have  rose  in  their  value  and  ^rown  dearer,  the  life  of  man  is  become  much 
cheaper. .  Spelm  in  verbo  laridnium ;  from  hence  that  learned  author  takes  occasion  to 
wish,  that  the  ancient  tenderness  of  life  n^ere  again  restored  Justum  cert^  est,  ut  ooIlBpsa 
legis  osquitas  restauretur,  &.  ut  divinie  imaginis  vehiculum,  qnod  superiorcs  pridem  states 
ob  gravissima  crimina  nequaquam  tollerent,  levioribus  hodie  ex  delietis  non  perderetur. 

"    '  .  i  ■■    i    i'l  «■■■  ■ ■■II,'  ■      ■ 

[2]  This  is  no  longer  the  Law  of  England.  Mr.  Welsby  in  his  notes  to  4th  Blae. 
Comm.  Appendix  A.  gives  the  following  statement  of  offences,  (now  1844,)  punishable 
with  death. 

High  Treason,  at  Common  Law. 

Mardejs  9  Qeo.  IV.  c.  31.  t.  3. 
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Atid  although  many  of  the  schoolmen  and  canonists  are.pf  opinioa 
that  death  ought  not  to  be  inflicted  for  theft(^),  yet  ihe  ne- 
cessity of  the  peace  and  well  ordering  of  ti>e  kingdom  hath  [  13  3 
io  all  ages  and  in  almost  all  countries  prevailed  against  that 
opinion,  and  annexed  death  as  the  punishment  of  theft,  when  the 
offence  hath  grown  very  common  and  accompanied  with -enormous 
circumstances,  though  in  some  places  more  is  left  herein  to  the  ArhU 
irium  Judicis  to  give  the  same  or  a  more  gentle  sentence  according 
to  the  quality  of  the  offence  and  offender,  than  is  used  in  England^ 
where  the  laws  are  more  determinate,  and  leave  as  little  as  may  be 
to  the  JlrbUrium  Judicis.  See  the  case  disputed  lea^rnedly  by  Co* 
varruvids  Tomo  3.  Lib,  II.  cap,  9.  §.  1. 

This  I  have  therefore  mentioned,  that  it  may  appear,  that  capital 
punistmients  are  variously  appointed  for  several  offences  in  all  king-; 
doms  and  states:  and  there  is  a  necessity  it  should  be  so;  for  regu- 
larly the  true,  or  at  least,  the  principal  end  of  punishments  is  to  deter 
men  from  the  breach  of  laws,  so  that  they  may  not  offend,  and  so  not 
suffer  at  all ;  and  the  inflicting  of  punishments  in  most  cases  is  more 
for  example  and  to  prevent  evils,  than  to  punish.  When  offences 
grow  enormous,  frequent  and  dangerous  to  a  kingdom  or  state,  de-. 
structive  or  highly  pernicious  to  civil  societies,  and  to  the  great  inse- 
curity and  danger  of  the  kingdom  and  its  inhabitants,  severe  punish- 
ments, even  death  itself,  is  necessary  to  be  annexed  to  laws  in  many 

{g)  8cUu9  Sent9fiL  Jkdittinet  l54'qH4B9t,  3.  Sylvuter  in  Verba  furtkm  3.  Not  only 
the  Mhoolioeii  and  caoonisU  were  of  tbis  opinion,  bot  by  wtrat  has  been  above  said,  it 
appean  iikewiae  to  have' been  the  sense  both  of  the  JeiDtfA  and  Rmnan  laws,  and  though, 
■•  our  aathor  says,  the- principal  end  of  poniohroent  is  to  deter  men  from  offending,  yet  it 
will  nol  follow  from  tboioe,  that  it  is  lawful  to  deter  them  at  any  rate,  and  6y  any  moans; 
lor  even  obedience  to  jost  laws  may  be  enforced  by  unlawful  methods.  Cic.  Eput.  I5« 
md  BmiMm,  Est  pcsnm  moiiis,  tietUrerum  reliyuarum;  and  a^in,  Lib,  I.  dt  qffieOs,  Ett 
nrim  fddtetndi  if  punitndi  modui.  Besides,  experience  miffht  teach  us,  that  capital 
panishments  do  not  always  best  answer  that  en4>    See  Grot,  de  jur,  bel,  Sfc,  Lib,  U,  cap, 

20.  ^  19. «.  3. 

-  -     -■     .    ■  -     ■  ■   ■> 

Administering  or  causing  to  be  taken  poison  or  other  destructive  thing  with  intent  to 
commit  murder.    1  VieL  e.  85.  i.  3. 

Stabbing,  cutting  or  wounding  with  intent  to  commit  murder,    itf.  ibidi 

Causing  any  bodily  injury  dangerons  to  life,  witfi  intent  to  commit  murder,    td.  jfrti. 

fioggery.    9  Crso,  IV.  c.  31.  s.  15. 

Robbery,  accompanied  with  stabbing,  cutting  or  wounding  of  the  person  robbed.  1 
Ficte.  87.  s.  3. 

Piracy,  accompanied  with  an  assault  with  intent  to  ronrder  any  person  on  board  of,  oi* 
belonging  to  the  ship,  or  with  stabbing,  cutting,  or  wounding  of  such  person,  or  with  any 
act  whereby  the  life  of  such  person  may  be  endangered.    Ja,  e,  88.  «.  2. 

Burglary,  accompanied  With  an  assault  with  intent  to  mnf  der,  or  with  stabbing,  cutting, 
wonading,  beating  or  striking  any  person  being  in  the  dwelling  house*    Id,  e,  86.  s.  2. 

Maliciously  setting  fire  to  a  dwelling-house,  any  ^rson  beinr  therein.  U.  e,  89.  t.  3. 

Malicioasly  setting  fire  to,  casting  away  or  destroying  any  ship  or  vessel  with  intent  tQ 
mnrder  any  person,  or  whereby  the  life  of  any  person  shall  be  endangered.    Id.  s.  4. 

Eihibiting  any  false  light  of  f ignal  with  intent  to  bring  any  ship  into  danger,  or 
malieioQsly  doing  any  thing  tending  to  the  immediate  loss  or  destruction  of  a  ship  in  dis- 
tress.   Id*  s,S. 

Principals  in  the  second  degree,  and  accessories  before  the  fkct  to  the  felonies  above 
mentioned,  except  the  offence  of  boggery,  (see  9  Geo,  IV.  c«  31.  s.  31.)  are  alike  punish- 
able with  death.  See  9  Geo.  IV:  c,  31.  9,  3.  1  Viet,  c  85.  e.  7;  c.  86.  $,  6;  c.  87,  ;  9; 
e.  8S,  S.4;  «.  83.  «.  U. 
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cases  by  the  prudence  of  law-girers,  though  possibly  beyond  the  sin- 
gle demerit  df  the  offence  itself  simply  considered. 

Penalties  therefore  regularly  seem  to  be  juris  positiviy  fy  non  nrz» 
turaliSj^LS  to  their  degrees  and  applications,  and  therefore  in  different 
ages  and  states  have  been  set  higher  or  lower  according  to  the  exi* 
gence  of  the  state  and  wisdom  of  the  law-giver*  Only  in  the  case  of 
murder  there  seems  to  be  a  justice  of  retaliation,  if  not  ea? 
f  14  ]  lege  naturally  yet  at  least  by  a  general  divine  law  given  to 
^all  mankind,  Gen.  ix.  6.  And  although  I  do  not  deny  but 
the  supreme  king  of  thd  worJd  may  remit  the  severity  of  the  punish- 
ment, as  he  did  to  Cain^  yea,  and  his  substitutes,  sovereign  princes, 
n[iay  also  defer  or  remit  that  punishment,  or  make  a  commutation  of 
it  upon  great  and  weighty  circumstances,  yet  such  instances  ought 
to  be  very  rare,  and  upon  great  occasions. 

In  other.  caiSes,  the  lex  talianis  in  point  of  punishments  seems  to  be 
-purely Juris positivi;  and  although  among  the  Jewish  Iblws  we  find 
it  instituted,  Exod.  xxi.  24,  25.  "  Eye  for  eye,  tooth  for  tooth,  hand 
for  hand,  foot  for  foot,  burning  for  burning,  wound  for  Wound,  stripe 
for  stripe  ;'*  yet  in  as  much  as  the  party  injured  iis  Kving  and  capable 
of  another  satisfaction  of  his  damage,  (which  he  is  not  in  case  of 
murder,)  I  have  heard  men  greatly  read  in  the  Jewish  lawyers  and 
laws  affirm,  that  these  taliones  among  the  Jews  were  converted  into 
pecuniary  rates  and  estimates  to  (he  party  injured,  so  that  in  penal 
proceedings  the  rate  or  estimate  of  the  ioss  of  an  eye^-tboth,  hand  or 
foot  was  allowed  to  the  person  injured,  viz.  the  price  of  an  eye  for 
tfi  eye,  and  the  price  of  a  hand  for  a  hand,  fyc,{fi) 


CHAPTER  II. 

CONCERNINC^    THE    SEVERAL   INCAPACITIES  OF   PERSONS,  AND  THEIR 
EXEMPTIONS    FROM   PENALTIES   Bl^   REASON   THEREOF. 

Man  is  naturally  endowed  with  these  two  great  faculties,  under- 
standing and  liberty  of  will,  and  therefore  is  a  subject  properly  capa- 
ble of  a  law  properly  so  called,  and  consequently  obnoxious  to  guilt 
and  punishment  for  the  violation  of  that  law,  which  in  respect  of 
these  two  great  faculties  he  hath  a  capacity  to  obey :  The  consent  of 

the  will  is  that,  which  renders  human  actions  either  com- 
[  15  2  mendable  or  culpable ;  as  where  there  is  no  law,  there  is  no 

transgression,  so  regularly  where  there  is  no  will  to  commit 
an  offence,  there  can  be  no  transgression,  or  just  reason  to  incur  the 
penalty  or  sanction  of  that  law  instituted  for  the  punishment  of  crimes 
or  offences.  And  because  the  liberty  or  choice  of  the  will  presup- 
poseth  an  act  of  the  understanding  to  know  the  thing  or  action  chosen 
oy  the  will,  it  follows  that,  where  there  is  a  total  defect  of  the  under- 
standing, there  is  no  free  act  of  the  will  in  the  choice  bf  things  or 

(&)  MaimonidMi  More  NeToehim,  Pin.  III.  cap.  41. 
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actions.  But  general  notions  or  rules  are  too  extravagant  and  un- 
determinate,  and  catinot  be  safely  in  their  latitude  applied  to  ^11  civil 
actions;  and  therefore  it  hath  been  itiways  the  wisdom  of  states  and 
law-givers  to  prescribe  limits  and  bounds  to  these  general  notions, 
and  to  define  what  persons  and  actions  are  exempt  from  the  severity 
of  the  general  punishments  of  penal  laws  in  respect  of  their  incapacity 
or  defect  of  will. 

Thos&  incapacities  or  defects,  that  the  laws,  especially  the  laws  of 
England^  take  notice  of  to  this  purpose,  are  of  three  kinds. 

I.  Natural. 

II.  Accidental. 

III.  Civil  incapacities  or  defects. 
The  natural  is  that  of  Infancy. 
The  accidental  defects  are, 

1.  Dementia. 

2.  Casualty^  or  Chance: 

3.  Ignorance* 
The  civil  defects  are, 

1.  Civil  Subjection* 

2.  Compulsion. 

3.  Necessity. 

4.  Fear. 

Ordinarily  none  of  these  do  excuse  those  persons,.. that  are  under 
them,  from  civil  actions  to  have  a  pecuniary  recompense  for  injuries 
done,  as  trespasses^  batteries^  woundings;  because  such  a  re- 
compense is  not  by  way  of  penalty,  but  a  satisfaction  for  [  16  ] 
damage  done  to  the  party :  but  in  cases  of  crimes  and  misde- 
meanors, where  the  proceeding  against  them  is  adpoenam,  the  law 
in  some  cases,  and  under  certain  temperaments  takes  notice  of  these 
defects,  and  in  respect  of  them  relaxeth  or  abaleth  the  severity  of  their 
puni&bments. 


CHAPTER  III. 

TOUCHIKO  THE  DEFECT  OF  INFANCY  AND  NONAOE. 

The  laws  of  England  have  no  dependence  upon  the  civil  law,  nor 
are  governed  by  it,  but  are  binding  by  their  own  authority;  yet 
must  it  be  Confessed,  the  civil  laws  are  very  wise  and  well  composed 
laws,  and  such  as  have  been  found  out  and  settled  by  wise  princes 
and  law-givers,  and  obtain  much  in  many  other  kingdoms  so  far  as 
they  are  not  altered,  abrogated,  or  corrected  by  the  special  laws  or 
customs  of  those  kingdoms,  and  therelbre  may  be  of  great  we  to  be 
known,  though  they  are  not  to  be  made  the  rules  of  our  English 
laws ;  and  therefore  though  I  shall  in  some  places  of  this  book,  arid 
here  particularly  mention  them,  yet  neither  I,  nor  any  else  may  lay 
any  weight  or  stress  upon  them,  either  for  discovery  or  exposition 
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of  the  laws  of  England^  farther  than  by,  the  custoips  of  England  or 
Acts  of  Parliament  they  are  here  admitted. 

As  to  this  business  touching  infancy,  and  how  far  they  are  capable 
of  the  guilt  or  punishment  for  crimes^  I  will  consider,  1.  What  the 
civil  laws  tell  us  con<ierning  the  same.  2.  What  the  common  laws 
oi  England  have  ordaitied  touching  it,  and  wherein  these  agree, 
and  wherein  they  differ  touching  this  matter. 

The  civil  law  distinguishes  the  ages  into  several  periods 
f  17  ]]  as  to  several  purposes. 

Firsts  The  complete  full  age  as  to  matters  of  contract  is 
according  to  tlieir  law  twenty-five  years^a)  but  according  to  the  law 
of  England  twenty-one  years.(6) 

Secondly^  But  yet  before  that  age,  viz,  at  seventeen  years,  a  man 
is  said  to  be  of  full  age,  to  be  a  procurator,(c)  or  an  executor;((/) 
and  with  that  also  our  law  agrees.     5  Co.  Rep.  Pigoi^s  case.(e). 

Thirdly,  As  to  matrimonial  contracts,  the  full  age  of  consent  in 
males  is  fourteen  years,  and  of  females  twelve ;(/)  till  that  age  they 
are  said  to  be  impuberesy{g)  and  are  not  bound  by  matrimonial  con- 
tracts ;  and  with  this  also  our  law  agfees.(A) 

Fourthly.  As  to  matter  of  crimes  and  criminal  pimishments,  espe- 
cially that  of  death,  they  distinguish  the  ages  into  these  four  ranks. 

1.  ^ta9  pubertatis  plena. 

2.  ^Ia3  puberjfitis. 

3.  •^ias  puberlali  proxima, 

4.  Infanlia. 

m 

1.  Pu6r^/flr*/7fena  is  eighteen  years.(i) 

2.  Pubertas  generally,  in  relation  to  crimes  and  punish- 

[18  '\  ments,  is  the  age  of  fourteen  years  and  not  before;(A^)  and  it 

seems  as  to  this  purpose  there  is  no  difference  between  the 

(a)  hutUut.  Lib,  LtU.  2,  3.  D«  CuraiorUm$.  Dig.  lAh,  lY.  tit.  4.  it  JliiioHtet^ 
1. 1.  &c. 

(h)  lAf.  (.  104.  Co.  Lit  §.  103. 

(c>  Institttt.  Lib»  I.  tit.  6.  Quibu§  ex  eausis  manumittere  non  Iteet^  ^.  5.  &,  7.  Dig.  lAb. 
IlL  titl,  De  Pottulando,  I.  i.  ^.  3.  At  this  age  it  wai  the  custom  smoi^  the  Romaru  to 
lay  aside  the  habits  of  children,,  and  pat  on  the  garments  of  men.  VaL  Max.  LUt, 
V.  cap.  4.  k  4«  SuHto.  Augu$t.  cap.  S. 

{d)  See  Swinb,  of  Wills,  par.  V.  H.  n.  6. 

(e)  It  is  qaoted  in  Prine^t  case,  5  Ce.  Rep,  S9.  b.    Office  of  EzecQtors,  p.  307. 

(/)  IneiU.  Lib.  1.  tit.  10.  de  nupliie  ^.  Dig.  Lib,  XXIII.  tU.  S.  de  ritu  nvptia- 
mm,  L  4. 

ig)  Inelitut.  Lib.  t  tU.  23.  Quibue  medie  tuteia  fimivr.pr.  Dig,  Lib.  XXVIIl.  tit.  6. 
de  vulg,  SfpupiL  eubetituL  I.  2.  Maerob,  Saturn.  Lib.  VII.  cap.  7. 

(A;  Co.  Lit.  §.  104.  At  the  same  age  they  were  permitted  by  the  civil  law  to  make  a 
Testament.  Digeet.  Lib.  XXVIIL  tit.  1.  Qui  teetamenia  facer e  paemnt,  l.  5.  Inetitnt. 
Lib.  II.  tit,  12.  Quibui  non  e$t  permieeumfacere  teetamentvm^  (.  1,  Cod.  Lib.  VI.  tit.  22. 
Qui  teetamenta  faeere  poeeint,  vel  not.  I.  4.  The  common  law  seems  not  to  have  deter, 
mined  precisely  at  what  age  one  may  make  a  testament  of  a.  personal  estate,  it  is  generally 
allowed  that  it  may  be  made  at  the  age  of  eighteen.  Ofice  of  Exeeutore,  p.  305.  Co.  Lit. 
89.  6.  and  some  say  under,  for  the  common  law  will  not  prohibit  the  apiritoal  court  in 
■lich  cases,  Sir.  T^os.  Jonee^  Rep.  210. 1  Fern.  255. 2  Vem.  469. 

(i)  Dig.  Lib.  I.  tit.  7.  de  adoption,  J.  40.  ^  1.  JnetU.  eod  tU.  §  4.  Dig,  Lib.  XLII.  tU,  h 
de  rejiidieat.  I.  57.  Lib.  XXXI V.  tU.  1.  De  alimentie,  1 14.  ^.  1. 

{i)  Dig.  Lib.  XXIX.  tU.  6.  de  SenatunonMuito  Siiamant,  ^,  1. 1.  §.  32. 
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male  and  female  sex;  at  this  age  they  are  supposed  to  be  doKcapaceSj 
and  therefore  for  crimes  although  capital,  committed  after  this  age 
they  shall  suffer  as  persons  of  full  age;(/)  only  hy  the  constitutions 
of  some  kingdoms,  in  favour  of  their  age,  the  ordinary  punishments 
were  not  inflicted  upon  such  young  offenders;  as  in  Spain,  not  unless 
he  were  of  the  age  of  seventeen  years.  Vide  Covar.  de  Matrimo* 
niOf  cap.  5.  §.  8.(wi)  In  Seleciione  ad  Clement,  cap.  Si  Furiosus.{n) 
By  the  ancient  law  among  the  Jewsj  he  that  was  but  a  dayabove 
thirteen  years,  was,  as  to  criminals  adjudged  in  virili  statUy  but  not 
if  ttuder  that  age.(t)  • 

3.  ^tas  puhertati  proximay  herein  there  is  great  difference 
among  the  Roman  lawyers;  and  though  they  make  a  disparity  here- 
in between  males  and  females,  yet  I  think  as  to  point  of  crimes  the 
measure  is  the  same  for  both:  Some  assign  this  ^tas  pubertafi 
proximo  to  ten  years  and  a  half;  others  to  eleven  years.(o)  If  they 
l>e  under  the  age  which  they  call  ^tas  pubertati  proxima^  they  are 
pr^umed  incapaces  doli,{p)  and  therefore  regularly  not  liable  to  a 
capital  punishment  for  a  capital  offence:  but  this  holds  not  always 
true;  for  according  to  the  opinion  of  very  learned  civilians,  before 
ten  ]rears  and  a  half  they  may  be  dolt  capaceSy  and  therefore  it  rnust 
be  left  ad  arbitriumjudicis  upon'  the  circumstances  of  the  case;  yet 
with  this  caution,  Juaez,  qui  ante  illam  a^atem  arbitrari  debet  pue- 
rum  esse  proximum  pubertati,  maximis  addiicendus  est  conjecturis, 
&  cautissime  id  aget,  ac  tandem  raro.  Covarr.  uhi  supra.{q) 
And  with  this  agrees  our  law,  as  shall  be  showed.  But  if  [  19  3 
the  offender  be  in  setatt  puberlaii  proximd^  viz.  according 
to  some  ten  years  and  a  half,  according  to  others  eleven  years  old^ 
he  is  more  easily  presumed  to  be  dolt  capaxy  and  therefore  may« 
suffer  as  another  man,  unless  by  great  circumstances  it  appear,  that 
he  is  incapax  doli.  But  this  hath  also  its  temperaments,  I.  By  ex- 
press provision  of  the  constitution  in  Codice  defalsd  Monttd:  <'Im- 
puberes,  si  conscii  fuerint,  nullum  sustineant  detrimentum,  quia  setas 
eorum,  quid  videat  ignorat ;"  but  a  penalty  is  laid  upon  the~tutor.(r) 

2.  Though  aeias  pubertati  proximo  is  regularly  presumed  Capax 

dblij  and  so  may  be  guilty  of  a  capital  offence. — Digest  De  regulis 

juris.{s)    Pupillumy  qui  proximus  est  pubertatiy  capacem  esse 

/urandif  yet  as  it  is  in  arbitriojudicis  to  judge  an  infant  within  ten 

(I)  Dig.  Uh.  IV.  ti/.  4.  de  nwnarihu;  I  37.  fi.  1.  LiU  XLVIII.  tU.  5.  ad  leg.  Jul.  iff 
dia/f.  L §6.  Cod,  Lib. 2,  tit.  35.    Si  advenu* delictum.  I.L 

(ill)  Tnn.i.p.  157. 

(n)  Par.  III.  §.  5.  Tom.  1.  p.  558.  " 

(t)  SM.  de  SynedrUe,  Lib.  II.  cap.  13.  §.  139. 

(o)  The  prerailing  opiiikm  is,  thtt  the  males  are  pubertati  pronmi  at  ten  aod  a  hal( 
and  the  females  at  nin6  and  a  half^  becaase  when  they  had  passed  the  middle  distance 
between  infancy  and  paberty,  they  might  then  he  properly  said  to  be  Otaiie  pubertati 


ip)  Dig.  Lib.  XLVII.  tU.  13.  de  eepuUhro  rHolaio,  I  3.  ^.  1. 

(9)  Tom.  I.  p.  157.  (r)  Lib.  IX.  tit.  34. 1  4. 

(s)  lab.  L.  tif.  17.  L  111,  Lib.  XXIX.  tU.  5.  de  SenatuaconeuUo  Silaniano.  1 14.  Lib, 
XLIV.  iiLA.de  doli  mali  exetpHone,  I.  i.  §.  26.  Inatit.  iab,  lY.  tiL  1.  de  obligaL  met 
ex  delicto,  §.  18.  MHg.  Ub.  XLVIIl..ttl.  3.  defuHiOy  U  33. 
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years  and  a  half  capax  doli^  ad  before;  so  it  is  in  arbiirio  judicis 
upon  consideration  of  circumstance  to  judge  one  above  ten  years 
and  a  half,  nay  of  twelve,  thirteen  years,  or  but  a  day  within  four- 
teen years,  to  be  incapax  doliy  and  so  privileged  from  punishmeni^ 
as  appearing  upon  the  circumstances  of  the  fact  not  yet  constitutus 
in  setaie proximd  pvbertaii,  or  at  least  not  doli  dapax;  and  with  this 
our  lavv  doth  in  a  great  measure  agree. 

3.  That  if  he  be  above  ten  years  and  a  half,  and  appears  do/i  ca- 
pax^  yet  if  under  fourteen  years,  he  is  not  to  be  punished  p(Bnd  ordi" 
nanidy  but  it  may  have  some  relaxation  ex  arbitrio  judicis.(t)  Bat 
although  our  law  indulges  a  power  to  the  judge  to  reprieve  before 
or  after  judgment  an  infant  convict  of  a  capital  offence  in  order  to 
the  King's  pardon,  yet  it  allows  no  arbitrary  power  to  the  judge  to 
change  the  punishment  that,  the  law  inflicts;  and  thus  far.  for  the 
third  age  o^  period,  ^tas.pubertali  proxima* 

4.  The  fourth  age  or  period  is  infantiaj  which  lasts  till  seven 
years;  within  this  age  there  can  be  no  guilt  of  a  capital  offence ;  th& 
infant  may  be  chastised  by  his  parents  or  tutors,  but  cannot  be  capi- 
tally punished,  because  he  cannot  be  guilty;(ti)  and  if 

|]  20  3  indicted  for  such  an  offence  as  is  in  its  nature  capital,  he 
must  be  acquitted ;  and  therefore  the  severity  of  the  gloss 
upon  .the  decretal  Dt  delictis  puerorumy  cap.  l.{x)  is  justly  rejected 
in  this  case  ;(y)  and  with  this  agrees  the  law  of  England. 

But  pow  let  us  consider  the  laws  of  England  more  particularly 
touching  the  privilege  of  infancy  in  relation  to  crimes  and  their 
punishments,  and  that  in  relation  to  two  kinds  of  crimes,  1.  Such  as 
are  not  capital,    2.  Such  as  are  capital. 

First,  As  to  misdemeanors  and  offences  that  are  not  capital:  in 
some  cases  an  infant  is  privileged  by  his  non-age,  and  herein  the  pri- 
yilege  is  all  one,  whether  he  be  above  the  age  of  fourteen  years  or 
under,  if  he  be  under  ohe  and  twenty  years;  but  yet  with  these  dif- 
ferences: 

If  an  infant  under  the  age  of  twenty-one  years  be  indicted  of  any 
misdemeanor,  as  a  rio^  or  batiery^  he  shall  not  be  privileged  barely 
by  reason  that  he  is  under  twenty*pne  years,[l]  but  if  he  be  con- 
victed thereof  by  due  trial,  he  shall  be  fined  and  imprisoned ;  and  the 
reason  is,  because  upon  his  trial  the  court  ex  officio  ought  to  consider 
and  examine  the  circumstances  of  the  fact,  whether  he  was  doli 
capaxy  and  had  discretion  to  do  the  act  wherewith  he  is  charged ; 
and  the  same  law  is  of  a  femme  covert,  2.  But  if  the  offence 
charged  by  the  indictment  be  a  mere  non-feasance,  (unless  it  be  of 
such  a  thing  as  he  is  bound  to  by  reason  of  tenure,  or  the  like  as  to 
repair  a  bridge,  ^c.){z)  there  in  some  cases  he  shall  be  privileged  by 

(0  Dig.  lab.  IV.  (It  4.  de  minoribut,  I  37.  §.  In  delictis. 

(tf)  Dy^.  Lib.  XLVII.  lit.  S.  de  furtis,  I.  23.  Lib.  XLVIII.  tU.  8.  ad  leg.  Comet,  de 
neariis  I.  12.  (x)  Decretal.' Lib.  V.  tit.  23.  (y)  Tom.  l.p.  157. 

(«)  .2  Co.  Irut.  703. 

[1]  See  4  Bh  Com.  23.    1  Ruoo.  o»  Crimeo  St.  Co.  LiU.  274.  b. 
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his  nonage,  if  under  twenty  one,  though  above  fotirteen  years, 
because  Laches  \n  such  a  case  shall  not  be  imputed  to  him. (a) 

36  E,  3.  jSssis.  443.  A  H.  7.  11,  b.  If  an  infant  in  Ji.mse  vouch  a 
record,  and  fail  at  the,day,  he  shall  not  be  imprisoned,(6)  nor  it  seems 
a  /erne  covert,  13  ^ssU.  \.{c)  and  yet  the  statute  of  IVestfninat,  2. 
cap,  25.  that  gives  imprisonment  in  such  a  case,  is  general.  ^. 

8  E.  2.  CoroncL 395.    U  ^.  kills  B,  and  C.  i'  D,  are  pre- 
sent, and  do  not  attach(£^)  th«  offender,  they  shall  be  fined   [  21  ]] 
or  imprisoned ;  yet  if  C.  were  within  the  age  of  twenty-one 
years,  he  shall  not  be  fined  nor  imprisoned. 

3.  Where  the  corporal  punishment  is  but  collateral^  and  not  the 
direct  intention  of  the  proceeding  against  the  infant  for  his  misde^ 
meanor,  there,  in  many  cases,  the  infant  under  the  age  of  twenty- 
one  shall  be  spared,  though  possibly  the  p^tnishment  be  enacted  by 
parliament.  14  .^ss.  \7,{e)  If  an  infant  of  the  age  of  eighteen  be 
convict  of  a  disseisin  with  force,  yet  he  shall  not  be  imprisoned. 
Fide  26  Jiss,  9.  43  E.  3.  imprisonment  16.  40  E.  3.  44.  a.{f)  and 
yet  a  feme  covert  shall  be  imprisoned  in  such  case.     \6  •^ss,  7. 

If  an  infant  be  convict  in  an  action  of  trespass  vi  ^  armis^  the 
entry  must  be  mhil  de  fine^  sed  pardonatury  quia  infans;  for  if  a 
eapiatur  be  entered  against  him,  it  is  error,  for  it  appears  judicially 
to  the  court,  that  he  was  within  age  when  be  appears  by  guardian. 
P.  8.  Jac.  B.  /?.  Holbrooke  v.  Dogley^  Croke^  n.  3,;(^)  the  like  law 
is  that  he  shall  not  be  in  misericordia  pro  /also  clamore,{h) 

B.  Coveriure  68.  General  statutes  that  give  corporal  punishment 
are  not  to  extend  to  infants,  and  therefore  PL  Com.  364,  a  per 
Walshj  if  an  infant  be  eonvict  in  ravishment  of  ward,  he  shall  not  be 
imprisoned,  though  the  statute  of  Merton  cap.  6.  be  general  in  that 
case:(/)  but  this  must  be  understood  where  it  is,  as  before  said,  a 
punishment  as  it  were  collateral  to  the  ofi«nce,as  in  the  cases  before- 
mentioned  :  but  where  a  fact  is  made  ^  felony  or  treason, 
it  extends  as  well  to  infants,  if  above  fourteen  years,(A!)  as  [  22  3 
to  others,  as  shall  be  said.  And  this  appears  by  several 
acts  of  parliament,  and  particularly  by  1-  Jac.  cap,  11.  of  felony  for 
marrying  two  wives^  &c.  where  there  is  a  special  exception  of  mar- 
riages within  the  age  of  consent,  which  in  females  is  twelve,  in  males 

(a)  B.  Savtr  default,  50.    Cro.  Jac,  465,  466.     PI,  Com,  364.  a.  Co,  Lit.  246.  6. 

(6)  2  Co.  JnstU.  414.  (c)  B,  Coverture  35.  Reeceit  87. 

{d)  The  words  of  the  book  are  ne  leve  le  main  d*attach,  (e)  F.  Imprisonment  8. 

(/)  **  Et  le  cause  est,  pur  ceo  qae  la  ley  entcnd\  que  an  enfant  ne  poit  mj  conastr* 
bien  St  maP  ne  le  qnel  foit  advantage  pour  luy,  ou  nemy ;  ne  nul  foly  serra  adjudge  en 
an  enfant."  Met.  12.  H,  4.  22.  6.  Hank,  dit  que  enfant  d*ago  de  18  ans  poit  estre  dissei- 
sor ore-force  &,  estre  emprison  per  celia.  (g)  Cro,  Jac.  274. 

|A)  Co.  Lii,  127.  a.  yet  this  was  not  a  settled  pdint,  for  2.  £.  3.  5.  the  court  doubted 
of  it;  and  in  Vi  E,  3,  75.  6.  and  41  A%e%n,  14.  the  plaintiflTsi,  though  infants,  were  amerced 
jfTQ  jfalmt  elamore;  but  though  they  were  amerced,  yet  it  appears  from  the  same  cases 
that  ifaey  were  entitled  on  account  of  their  infancy  to  a  pardon  of  course.  See  i  R.  A. 
214. 

(i)  Another  like  case  is  there  put,. if  an  infant  be  a  receiver  and  account  before  audi- 
torF,  and  be  found  in  arrears,  the  auditors  cannot  commit  him  to  prison  notwithstanding 
the  general  words  of  the  statute  oi  W.  2.  cap.  IL 

{k)  Co.  Ut.  247.  6. 

TOL.  I. — 3 


2a  HISTORIA  PLACITORUM  CORONA. 

fourteen  years;  so  that  if  the  marriage  were  above  tKe  age  of  con- 
sent, though  within  the  age  of  twenty-one  years,  it  is  not  exempted 
from  the  penalty. 

So  by  the  statute  of  21  H,  8.  cap.  7.  concerning  felony  by  servants 
that  embezzle  their  ma^ter^s  goods  delivered  to  thenij  there  is  a  spe- 
cial proviso^  that  it  shall  not  extend  to  servants  under  the  age  of 
eighteen  years,  who  certainly  had  been  Within  tlie  penalty,  if  above 
the  age  of  discretion,  viz,  fourteen  years,  though  under  eighteen 
years,  unless  a  special,  provision  had  been  to  exclude  them.(/) 

I  come  therefore  to  consider  the  privilege  of  infancy  in  cases  of 
capital  offences  and  punishments  according  to  the  laws  of  England^ 
wherein  I  shall  examine,  1.  How  the  ancient  law  stood.  2.  How  it 
stands  at  this  day  in  relation  to  infants. 

L  As  to  the  ancient  law : 

1.  By  what  has  been  before  said  it  appears  that  the  Civil  law  was 
very  uncertain  in  defining  what  was  that  si^tas  pubertafi  proxinifty 
Imd  consequently  such  as  might  subject  the  offender  to  capital  giiiU 
or  punishment;  some  taking  it  to  be  ten  years  and  a  half,  some 
eleven  years,  others  more,  others  less.  The  laws  of  England  there- 
fore, that  always  affect  certainty,  determined  anciently  the  sela^ 
pubertali  proximo  to  be  twelve  years  for  both  sexes ;  under  that 
age  none  could  be  regularly  guilty  of  a  capital  offence,  atid  above 
that  age  and  under  fourteen  years,  he  might  or  might  not  be.guilty 
according  to  the  circumstanceaf  of  the  fact  that  might  induce  the 
court  and  jury  to  judge  him  doli  capax,  vel  incapax.{m) 

This  appears  by  the  laws  of  king  Jitheistan  mentioned 
[  23  3  in  the  first  cliapter, '^ Non  parcatur  alicui  latroni  super  la 
annus  &  supra  12  d.  quin  occidatnr."  And  although  his 
successor  Edmund{n)  reduced  it  to  fifteen  years,  unless  he  fled,  yet 
it  will  appear  that  the  stafidard  of  twelve  years  obtained  in  after 
ages.(f>) 

•  2.  It  appears  that  an  infant  of  twelve  years  was  compellable  to 
take  the  oath  of  allegiance  in  the  leet,  and  under  that  age  none  were 
to  take  the  oath>  or  to  do  suit  to  the  leet.     Bract.  Lib.  ni.(/i)  cap. 

{I)  The  like  exception  there  is  in  the  12  Ann,  cap,  7.  where -apprentioee  aoder  the  age 
of  fifteen  years,  who  shall  rob  their  inaaterB,  are  excepted  out  of  the  act 

(m)  By  the  laws  of  /iia,  /.  7.  an  infant  of  ten  years  of  age  might  be  guilty  of  being 
accessary  to  a  thefl,  and  was  punished  accordingly  with  servitude.  Wui,  Leg,  Angle- 
Sax,p,  16. 

(n)  This  is  a  mistake,  for  it  was  not  Edmund  but  king  AtheUtan  himself,  who  think, 
ing  it  a  pitiable  case  that  a  youth  but  twelve  years  old  should  be  put  to  death,  as  was 
permitted  by  the  former  law,  changed  the  time  from  twelve  years  to  fifteen,  and  ordered 
tliat  none  who  was  but  fifteen  years  of  age  should  be  put  to  death,  unless  he  resisted  or 
fled ;  if  he  surrendered  himself,  he  was  only  to  bo  imprisoned  until  some  of  his  rela- 
tions or  friends  would  become  security  for  him  juxta  plenam  capitis  aetimationemt  ut 
temper  ab  omni  malo  abslineat :  if  he  could  not  get  any  such  security,  then  he  was  to 
take  an  oath  to  the  same  purpose  in  such  manner  as  the  bishop  should  .direct  him,  and 
was  to  remain  in  eervitute  pro  capitit  eui  tutimatione ;  but  if  after  tliis  he  should  be 
again  guilty  then  he  was  to  be  put  to  death  without  any  regard  to  hisage.  See  Wilk. 
Leges  Anglo-Sax,  p.  70. 

(o)  In  the  time  of  king  Henry  I.ihe  old  law  of  king  AtheUtan  took  place,  viz,  twelve 
years  of  age,  and  Sd,  value.    Ihid.  p.  259. 

(p)  De  Cormt, 
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l.(y)  Brition^  cap.  29.  in  fine^  Calvin^ s  case,  7  Co,  Bep,  6.  b.  So. 
that  at  that  age,  and  not  before,  be  was^  taken  notice  of  by  the  law 
to  be  under  the  obligation  of  an  oath^  and  consequently  capable  of 
discretion.  , 

3.  The  ordinary  process  against  capital  offenders  was  and  is  by 
Capias  and  Exigent f^fid  C///ary  thereupon;  but  against  an  infant 
under  twelve,  process  of  utlary  in  cases  of  indictment  was  not 
awardable,  and  if  awarded,  it  was  error;  but  if  above  that  age,  that 
process  was  awardable;  and  Brad.  Ztft.  IIL(r)  cap.  11.  secL  4  ^« 
5.  gives  the  reason,  <<  Minor  yero,  qui  infra  aetatem  12  annorum 
fuerit  utlegari  non  debet,  quia  ante  talem  setatem  non  est  sub  lege 
altqu&  nee  in  decenna ;''  Sind. ibidem  cap.  10  seci.  1,  he  mentions  an 
old  law  of  king  Bdward^{s)  ^^Omnis,  qui  setatis  12  annorum  fueriti 
facere  debet  sacramentum  in  visu  franciplegii,  qnod  nee  latro 

viiit  esse,  nee  latroni  consentire ;"  and  Stamf,  Lib*  I.  cap.  [  24  ] 
19.  cites  out  of  a  book  of  Brcmton^  Be  Visu  Franciplegii^ 
^  Quod  quilibet  duodecim  annorum  potest  feloniae  judicium  sustinere.^' 
which  implies  also  that  within  that  age,  regularly  at  least,  he  could 
not  be  a  felon. 

4.  Again,  7^.  32.  £.1.  £o/.  32.  ^<  Eboracj^m,  coram  rege.  Adam 
filius  AdsB  de  Arnhale  captus  noctanter  in  domo  Johannis  Somere 
coram  rege  ductus  cognovit,  quod  furtive  cepit,  &c.  9s.  per  preceptum 
fc  missionem  Richardi  Short :''  -  Bichard  Short  had  his  clergy, «  Et 
prasdictas  Adam  commissus  fuit  custodian  raariscalli  custodiend',  quia 
infra  aetatem;  postea  babito  respectu  ad  imprisonamentum,  quod 
praedictus  Adam  habuit,  &  etiam  ad  teneram  astaiem  ejusdem  Adas, 
eo  quod  non  est  nisi  statis  12  annorum,  qui  talis  sBtatis  judicium 
ferre  non  potest,  ideo  de  gratisi  regis  deliberetur,  &c/'  Upon  this 
record  these  things  are  observable,  mz.  1.  The  court  recorded  his 
confession ;  but  regularly  that  ought  not  to  be,  for  if  an  infant  undet 
the  age  of  twenty-one  shall  confess  an  indictment,  the  court  in  jus- 
lice  ought  not  to  record  the  confession,  but  put  him  to  plead  7io^ 
guilty  f  or  at  least  ought  also  to  have  inquired  by  an  inquest  of  office 
of  the  truth  and  circumstances  of  the  fact.  2.  That  here  he  was 
twelve  years  old,  and  yet  judgment  spared,  and  the  reason  given, 
Qui  talis  mtatis  judicium  ferre  non  potest.  Yet  3.  There  is  some- 
what still  of  gratia  regis  interposed,  as  it  seems,  in  respect  he  was 
past  the  old  standard  of  twelve  years. 

11.  But  now  let  us  come  to  the  Common  law  as  it  stood  in  after- 

(9)  This  seems  to  be  a  mistake,  for  cap,  11.  9t€L  4.  for  the  oath  mentionecl  in  cap.  1. 
was  to  be  taken  b^  knights  sod  others  of  the  age  of  fifteen  years  and  upwards.    - 

(r)  De  Corona, 

(t)  There  is  no  sach  law  extant  among  those  of  king  Edtoard,  bat  the  law  here 
i|iioted  is  a  law  of  CmUe,  Ltg.  Cnutt,  i  19.  which  is  in  theise  words,  VolumtM  nt  quilu 
het  honut  12  amw  natu9  juMJurandum  priBBtH  se  nolle  furem  eeee  neque  furi  coneenta^ 
neamy  which  oath  is  to  the  same  purpose  with  that  mentioned  by  Braekm,  Lib.  iii.  de 
csroaff,  cop.  1.  to.  be  taken  at  the  age  of  fifteen ;  and  thongh  there  be  a  difibrence  as  to 
the  age,  yet  probably  it  is  the  same  oath,  /or  it  is  zery  easy  and  natural  to  mistake  ui 
fer  XT.  See  the  statote  of  Marlbridfie^  cap.  10  ^T  3^>  ^nd  lord  Coke'e  comment' thereon, 
S  Jasf  it  147.  where  he  takes  .notice  that  the  old  books  are  misprioted.  See  also  2  IntiiU 
72.    Mxrrmt^  cap*  1.  §.  3.  BrUVon^  cap.  12. 


24  HISTORIA  PLACITORUM  CORONiE. 

times;  for  ia  process  of  time,  especially  in  and  after  the  reign  of  king* 
Edward  III.  the  Common  law  received  a  greater  perfection,  not  by 
the  change  of  the  Common  law,  as  some  have  thought,  for  that  could 
not  be  but  by  act  of  parliament ;  but  men  grew  to  greater  learning, 

judgment  and  experience,  and  rectified  the  mistakes  of  for- 
I]  25  3  nier  ages  and  judgments,  and  the  law  in  relation  to  infants 

and  their  punishments  for  capital  offences  was  and  to  tliis 
day  is  as  folio weth.  ,.  . 

1.  Jt  is  clear  that  an  infant  above  fourteen  and  under  twenty*one 
is  equally  subject  to  capital  punishments,  as  well  as  others  of  full 
age  5  for  it  is  prsssumptio  jurisj  that  after  fourteen  years  they  are 
doU  eapaeeSf  and  can  discern  between  good  and  evil ;  and  if  the  law 
should  not  animadvert  upon  such  offenders  by  reason  of  their  nonage, 
the  kingdom  would  come  to  confusion.  Experience  makes  us  know 
that  every  day  murders,  bloodsheds,  burglaries,  larcenies,  burning  of 
houses,  rscpes, clipping  and  counterfeiting  of  nH>ney,are  committed  by 
youths  above  fourteen  and  under  twenty-one;  and  if  they  should 
have  impunity  by  the  privilege  of  such  their  minority,  no  man's  life 
or  estate  could  be  safe.(/)  In  my  remembrance  at  The/ford  a  young 
lad  of  sixteen  years  old  was  convict  for  successive  wilful  burning  of 
three  dwelling  houses,  and  in  the  last  of  them  burning  a  child  to 
death,  and  yet  bad  carried  the  matter  so  subtilly,  that  by  a  false  accu- 
sation of  another  person  for  burning  the  first  house  an  innocent  per- 
son was  brought  in  danger,  if  it  had  not  been  strangely  discovered: 
he  had  judgment  to  die,  and  was  accordingly  executed. (c/) 

Fourteen  years  of  age  therefore  is  the  common  standard,  at- which 
age  both  males  and  females  are  by  the  law  obnoxious  to  capital 
punishments  for  offences  committed  by  them  at  any  time  after  that 
age;  and  with  this  agrees  Fiiz.  K  B.  202.  b.{x)  Co.  Litt.  §  405.(y) 
Vide  Mr.  Dalton^s  Justice  of  Peace,  cap:  95.  add  104.(z) 

2.  An  infant  under  the  age  of  fourteen  years  and  above 
^  26  3  the  age  of  twelve  years  is  not  primd  facie  presumed  to  be 

doli  capax^  and  therefore  regularly  for  a  capital  offence 
committed  under  fourteen  years  he  is  not  to  be  convicted  or  have 
judgment  as  a  felon,  but.  may.  be  found  not  guilty.[2] 

(t)  Onr  author *8  argument  couclades  very  strongly  against  their  escaping  with  tmpif. 
nity^  but  loses  much  of  its  force  when  urged  in  belulf  of  capiial  punishments,  for  there 
is  no  necessity  that  if  they  bb  not  capitally  punished  they  must  therefore  go  anpunished ; 
■o  that  whatever  severity  may  bb  needful  in  cases  of  umrders  and  acts  of  violence,  yet  in 
the  common  instances  of  larceny  and  stealing,  some  other  punishment  might  be  found, 
which  might  leave,  room  for  the  reformation  of  young  offenders. 

(u)  At  Abingdon  assizes,  Feb,  23,  1629,  before  Wkitlock  justice,  one  John  Dean^  an 
infant,  between  eight  and  nine  years,  was  indicted,  arraigned,  and  found  guilty  of  bum- 
ing-two  barns  in  ihe  town  of  Windsor  ;  and  it  appearing  upon  examination  that  be  had 
malice,  revenge,  craft,  and  cunning,  he  had  judgment  to  be  hanged,  and  was  hanged 
accordingly.    MS,  Report. 

(x)  N.  Edit.  p.  450.  (y)  p.  247.  b. 

(2)  The  first  edition,  but  in  the  last  edition,  cap,  147  and  157. 

[2]  **  By  the  ancient  Saxon  law,  the  age  of  twelve  years  was  established  for  the  age. 
of  possible  discretion  when  first  the  understanding  might  open;  and  from  thence  until 
the  offender  was  fourteen,  it  Was  <Bta«  pubertati  proximOf  in  which  he  mig^it  or  might 
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Bui  though  primd  facie  and  in  common  presumption  this  be  tMe, 
yet  if  it  appear  to  the  court  and  jury  that  lie  was  f/oli  capax,  and 
conid  discern  between  good  and  evil  at  the  time  of  the  offence  com- 
mitted, he  may  be  convicted  and  undergo  judgment  and  execution 


itf-k. 


Dot  be  gfuXij  of  a  crime,  accordiDgr  to  his  nataral  capacity  or  incapacity.  This  was  the 
dabious  btafo  of  discretion;  but  under  twelve  it  was  held  that  he  could  not  be  g^uilty  in 
will,  neither  after  fourteen  could  be  supposed  to  be  innocent,  of  any*  capital  crime  which 
he  in  fact  committed.  By  the  law  as  it  now  stands,  and  has  stood  at  least  8in<ie  the  time 
of  Edmard  the  Third,  the  capacity  of  doing  ill,  or  contracting  guilt,  is  not  so  much  mea« 
■arcd  by  years  and  days,  as  by  the  strength  of  the  delinquent's  understanding  and  judg- 
menL  For  one  lad  of  eleven  years  old  may  have  as  much  cunning  lis  another  of  four* 
teen,  and  In  these  cases  oor  mazim  is,  *  malitia  mpphi  atatem,^  Under  seven  years  of 
age,  indeed,  an  infant  cannot  be  guilty  of  felony,  for  then  a  felonious  discretion  is  almost 
an  impossibility  in  nature;  but  at  eight  years  old  he  may  be  guilty  of  felony.  Also 
under  fourteen,  though  an  infant,  shall  be  ffrima  fade  adjudged  to  be  doli  incapax;  yet 
if  it  appear  to  the  court  and  jory  that  he  was  doli  eapax^  and  could  discern  between  good 
and  evil,  he  may  be  convicted  and  suffer  death/'  4  Si€phen'$  Comm,  75,.  76.  4  Black, 
Camm,  23.  2  Stejphei^e  Comm.  3d],  332.  Land,  Ed. 

The  case  cited  by  Blackttont  from  Foster^  70,  is  Yorke's  case,  and  is  deemed  an  im- 
portant one  by  Sir  l^'Uliam  tiussM,  (1  Ru9S,  on  Crime$^  4.)  It  was  this.  At  Bury 
Smmmer  Assizes,  1748,  William  Y{>rke^  a  boy  of  ten  years  of  age,  wae  convicted  before 
Lord  Chief  Justice  Willn  for  the  murder  of  a  girl  of  about  five  years  of  age,  and 
received  sentence  of  death;  but  the  Chief  Justice  out  of  regard  to  the  tender  years  of 
the  prisoner,  respited  ezecution  till  he  should  have  an  opportunity  of  taking  the  opinion 
of  the  rest  of  Jhe  judges  whether  it  was  proper  to  execute  him  or  not  upon  the  special 
circumstancefl  of  the  case;  on  which  he  reported  to  Ibe  judges  at  Sergeant*»  Inn  in 
'  lAichaelmas  Term  following.  The  boy  and  girl  were  parish  children,  put  under  the  care 
of  a  parishioner  at  Whose  house  they  were  l«)dged  and  maintained;  on  the  day  the  mur- 
der happened,  the  msn  'of  the  house  and  his  wife  went  out  to  their  Work  early  in  the 
morning,  and  left  the  children  in  bed  together t  'when  they  returned  from  work,  the 
girl  was  missing,  and  the  boy  being  asked  what  was  become  of  her,  answered  that  he 
had  helped  her  up  and  put  on  her  olotlies,  and  that  she  had  gone  he  knew  not  whither. 
Upon  this,  strict  search  was  made  in  the  ditches  and  pools  of  water  near  the  house,  from 
an  apprehension  that  the  child  might  have  fallen  into  the  water.  During  this  search, 
the  man  under  whose  eare  the  children  were,  observed  that  a  heap  of  dung  near  the 
house  had  been  newly  turned  up,  and  upon  removing  the  upper  part  of  the  heap,  he  found 
the  body  of  the  ohild  about  a  foot's  depth  under  the  surface,  cut  and  mangled  in  a  most 
barbarous  and  horrid  manner.  Upon  this  discovery,  the  boy,  who  was  the  only  person 
cipabb  of  committing  the  fact,  that  was  left  at  home  with  the  child,  was  charged  with 
the  &ci.  which  he  stiffly  denied.  When  the  coroner's  jury  met,  the  boy  was  again 
charged,  bat  persisted  still  to  deny  the  fact.  At  length  being  closely  interrogated,  he 
fell  to  crying.  And  said  he  would  tell  the  whole  truthr  He  tiien  said  that  the  child  had 
been  used  to  foul  herself  in  bed;  that  she  did  so  that  morning,  (which  was  not  true,  for 
the  bed  was  searched  and  found  to  bis  clean-,)  that  thereupon  he  took  her  out  of  bed  and 
carried  her  to  the  dung  heap,  and  with  a  large  knife  which  he  found  about  the  house, 
eat  her  in  the  manner  the  body  appeared  to  be  mangled,  and  buried  her  in  the  dung  heap^ 
placing  the  dung  and  straw  that  was  bloody  under  the  body,  and  covering  it  up  with 
what  was  clean;  and  having  so  done,  he  got  water  and  washed  himself  as  clean  as  he 
could.  The  boy  was  the  next  morning  carried  before  a  neighbouring  justice  of  the 
peace,  before  whom  he  repeated  hia  confession,  with  all  the  circumstances -he  had  related 
to  the  coroner  and  his  jury.  The  justice  of  the  peace  very  prudently  deferred  proceeding 
to  a  commitment  until  the  boy  should  have  an  opportunity  of  recollecting  himself.  Ac- 
cordingly he  warned  him  of  the  danger  he  was  in  if  he  should  be  thought  guilty  of  the 
feet  he  stood  charged  with,  and  admonished  him  not  to  wrong  himself,  and  then  ordered 
him  into  a  room  where  none  of  the  crowd  that  attended  should  have  access  to  him. 
When  the  boy  had  been  some  hours  in  this  room,  where  victuals  and  drink  were  pro- 
vided fer  him,  he  was  brought  a  second-  time  before  the  jnstice,  and  then  he  repeated  his 
fermer  confession,  npon  which  he  was  committed  to  jail.  On  the  trial,  evidence  was 
given  of  the  declarations  before  mentioned  to  have^  been  made  before  the  coroner  and  his 
jury,  aad  befive  the  justice  of  the  peace;  and  of  many  declarations  to  the  some  purpose 
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of  death,  though  he  bath  not  dLttRmed  annum  pnberiatiB,  t^tr^four'- 
teen  years;  though  according  to  the  nature  of  the  offence  and  cir- 
cumstances of  the  case  the  judge  may  or  may  not  in  discretion 
reprieve  him  before  or  after  judgment/in  order  to  the  obtaining  the 

«W"7^-    -11  ^m^a^mmm^mimm^m,  ■    ii        i  1. 1  i         ill  I         1 1  .ii    ■    - .  i  I———.  !■■         ■  m        |         ■  I.  ■  ■  I    I       I  I  ■■ 

which  the  boy  inade>to  other  people  after  he  came  to  jail,  and  even  down  to  the  day  of 
his  trial :  for  he  copi tantly  told  the  same  story  in  sutistance,  commonly  adding^  that  the 
devil  put  him  upon  committing  the  ftet  Upon  this  evidence,  with  8om«  other  circum* 
atances  tending  to  corroborate  tiie  confessions,  he  was  convicted. 

Upon  this  report  of  Jfehe  Chief  Justice,  the  judges,  having  taken  tiiHe  to  consider  of  it, 
unanimously  agreed,  1.  That  the  declarations  stated  ix)  the  report  were  evidence  proper 
to  be  led  to  the  jury;  S.  Thiit  supposing  the  boy  to  have  been  guilty  of  this  fact,  there 
were  so  many  circumstances  stated  in  the  report  which  were  undoidytedly  tokens  of 
what  Lord  HaU  calls  mischievous  discretion,  that  he  was  certainly  a  proper  subject  foe 
capital  punishment,  and  ought  to  8U0er ;  for  it  would  be  of  very  dangerous  consequence 
to  have  it  thought  that  children  may  commit  such  atrociods  crimes  with  impunity. 
That  there  are  mady  crimes  of  the  most  heinous  nature,  such  as  (in  the  present  case) 
the  murder  ofyoong  children,  poisoning  parents  or  masters,  burning  Jiouses,  &c.,  which 
children  are  very  capable  of  committing,  and  which  they  may  in  some  circumstances  bo 
under  strong  temptations  to  commit ;  and  therefore,  though  the  taking  away  the  life  of 
a  boy  often  years  old  might  savour  of  cruelty,  yet,  as  the  example  of  that  boy's  punish- 
ment might  be  a  means  of  deterring  other  children  from  the  like  ofiences,  and  as  the 
sparing  the  boy,  merely  on  account  of  his. age,  wonld  probably  have  a  quite  contrary 
tendency^  in  justice  to  the  public,  the  law  ought  to  take  its  course,  unless  there  re- 
mained any  doubt  touching  his  guilt  In  this  general  principle,  all  the  judges  concurred ; 
but  two  or  three  of  them,  out  of  great  tenderness  and  caution,  advised  the  Chief  Justice 
to  send  another  reprieve  for  the  prisoner,  suggesting  that  it  might  possibly  appear,  on 
further  inquiry,  that  the  boy  ht^d  taken  this  matter  upon  himself  at  the  instigation  of 
some  person  or  other  who  hoped  hy  this  artifice  to  screen  the  real  offender  from  justice. 

Accordingly  the  Chief  Justice  granted  one  or  two  more  reprieves;  and  desired  the  jus- 
tice of  the  peace  \^ho  took  the  boy*s  examination,  ymd  also  some.otber  persons  in  wboee 
prudence  he  could  Qon6de,-to  make  the  strictest  inquiry  they  could  into  the  affair  and 
report  to  him.  At  length  he,  receiving  no  farther  light,  determined  to  send  no  more 
reprieves,  and  to  leave  the  prisoner  to  the  justice  of  the  law  at  the  expiration  of  the  last  t 
but,  i)efore  the  expiration  of  that  reprieve,  execution  was  respited  till  further  order,  by 
warrant  from  one  of  the  secretaries  of  state:  and  at  the  Summer  Assises,  1757,  the  pri- 
soner had  the. benefit  of  His  Majesty's  pardon,  upon  condition  of  his.  entering  imme- 
diately into  the  sea  service.     Vorfe**  Caw.   FiM,  JR.  70. 

Two  remarkable  cases  of  commission  of  the  crime  of  murder  by  boys  under  fourteen 
years  of  age,  have  occurred  in  JVeio  Jeraey4  In  Aprils  1818,  iiaron,  (a  coloured  boy,) 
was  tried  for  the-  murder  of  a  child,  SUfthen  ConeUy^  little  more  than  two  years  old,  by 
throwihghim  over  the  curb  into  a  welL  The  whole  material  testimony  in  the  case  was 
a  confession  made  by  the  boy. .  The  Chief  Justice,  {Kirkpatrick^)  ia.ihe  course  of  hie 
opinion,  holds  the  following  language :  ^  With  respect  to  the  liability  of  in&nts  to  puntsb. 
ment,  and  to  the  giving  of  their  confessions  in  evidence  agaipst  them,  mueh  mi^ht  be 
aaid,  and  ought  to  be  said  with  great  caution.  It  is  perfectly  settled,  that  an  m&nt 
within  the  age  of  seven  years  cannot  be  punished  for  any  capital  oifeDce,  whatever  cir- 
cumstances of  mischievous  intisntion  may  be  proved  against  him,  for  by  the  presumption 
of  law,  he  cannot  have  discretion  to  discern  between  good  and  evil,  and  against  this 
presumption  no  averment  can  be  admitted.  It  is  perfecUy  settled  also,  that  between  the 
age  of  seven  and  the  age  of  fourteen  years,  the  in&nt  shall  be  presumed  to  be  incapable 
of  committing  crifaie  upon  the  same  principle,  the  presumption  being  very  strong  at 
seven,  and  decreasing  with  the  progress  of  his  years;  but  then  this  presumption,  in  this 
case,  may  be  encountered  by  proof;  and  if  it  shall  appear  by  strong  and  imsUtibU  evi- 
dence that  he  had  sufficient  discernment  to  distinguish  good  from  evil,  to  comprehend 
the  nature  and  consequences  of  his  acts,  he  may  be  convicted  and  have  judgment  of 
death."  The  State  v.  Aaron,  1  South,  R,  231.  238.  247.  Mr.  Justice  Southard^  in  the 
same  case,  holds  much  the  same  language.  ^  The  distinctions  which  have  been  taken 
in  the  books,  as  to  age,  when  crimes  may  be  committed  and  the  criminal  punished,  are 
in  no-inconsiderable  degree  arbitrary.  The  great  subject  of  inquiry  in  all  cases  ought 
p>  be,  the  legal  capacity  of  the  prisoner:  and  this  is  found  in  some  much  earlisr  than 


HISTORrA  PLACITORUM  CORON-ffi,  Z9 

king's  paTClon,  li  •^^.•30.  Corone  118  §•  170.  .^iice  de  fValdbo* 
rou^n  of  the  age  of  thirteen  years  was  burnt  by  judgment  for  kUling 
her  tnistress;  and  it  is  there  said,  that  by  the  ancient  law  none  shall 
be  hanged  within  age  which  as  intended  the  age  of  discretion^  viz^ 

%  • 

others.  The  real  value,  of  the  distinctions,  is,  to  fix  the  party,  upon  whom  this  capacity 
lies.  There  is,  indeed,  an  age  so  tender,  that  the  nature  and  coi^sequenoes  of  acts  can- 
not Ik  comprehended,  and  every  ancorrupted  feeling  of  the  heart,  as  well  as  every  moral 
and  leiifal  principle  forbids  punishment.  But  after  we  pass  this  age  and  progress  towards 
maturity,  th^re  have  been  periods  settled,  whicn  ascertain  the  presumption  of  law,  as  to 
the  exisitence  of  this  capacity.  If  under  fourteen,  especially  under  twelve  years,  the  law 
presumes  that  it  does  not  exist,  and  if  the  Slate  a^ek  to  punish,  it  mtist  conclusively  estab^ 
liah  it.  If  aboive  the  age  of  fourteen^  the  law  presumes  its  existence,  and  if  the  accused 
woald  seek  to  avoid  punishment,  he  must  overcome  that  presumption  by  sufficient  evi. 
dence.  But  wherever  the  capacity  is  established,  either  by  this  presumption  of  law  or 
the  testimony  of  witnedtoes,  punishment  always  follows  the  infraction  of  the  law.  If  the 
inteUigence  to  apprehend  the  oonsequenoes  of  acts;  to  reason  upon  duty,  to  distinguisfa 
between  ri^rht  and  wreng^;  if  the  obnsciousness  of  guilt  and  innooenoe  be  clearly  mani^ 
fi»ted,  then  this  capacity  is  shown;  in  the  language  of  the  books,  the  accused  is  capat 
doit,  and  "  as  a  rational  and  moral  agent  must  iu>ide  the  results  of  his  own  conduct."  ItL 
S45, 240.  The  prisoner,  in  this  case,  was  ten  years  and  ten  months  old.  From  the 
printed  report  it  only  appears  that  a  new  trial  was  granted;  but  the  Editor  has  been 
iafcvmed  by  one  of  the  counsel  for  the  defendant,  that  the  prisoner,  was  acquitted  by.  the 
jnry  on  the  second  trial. 

In  1828,  Jantet  Ouild^  a  Coloured  boy,  of  the'Uge  of  twelve  years  and  five  months,  wai 
indicted  for  the  mnrder  of  Catharine  Beakeg,  and  found  guilty.  On  a  motion  for  a  iiew 
trial  made  to  the  Court  of  Oyer  and  Terminer,  the  Supreme  Court  in  an  advisory  opinion, 
held  themselves  bound  to  advise  the  Court  of  Oyer  and  Terminer  not  to  grant  a  new 
trial,  bnt  to  proceed  to  discharge  their  duty  by  pronouncing  the  sentence  of  the 
law  on  the  crime  of  mnrder.  After  an  elaborate  examination  of  the  authorities,  the 
flien  Chief  Joirtice  (Ewingj,)  reiterated  the  opinions  of  Chief  Justice  Kirkpatriek^ 
nod  Mr.  Justice  Southatrd,  in  Th^  StaU  v.  Aar&n^  cited  BUftra.  **The  age  of  the  pri* 
soner  was  earnestly  pressed  on  our  consideration  by  his  counsel,  who  strenuously 
insii^ted  he  was  too  young  to  be  exposed  to  punishment  on  such  evidence,  (his  own  con- 
fession.)  At  the  perpetration  of  the  oifence  he  was  aged  twelve  years  and  somewhat 
more  than  five  months.  The  sound,  ^nsible,  and  legal  rule  on'  this  head  is,  in  our 
opinion,  judicfouslv  ad  well  as  lucidly  stated  by  Justice  Sktuthard  in  the  case  of  ^aron, 
{$apra'.)  In  Leach's  edition  of /fatoA:tns,  B.  L  e.  1,  page  1,  in*  note,  it  is  said,  "from  the 
•uppo^ed  imbecility  of  mind,  the  protective  humanity  of  the  law,  will  not,  without  anxi. 
oos  circamspeotiony  permit  an  infant  to  be  convicted  on  his  own  confession.  Yet  if  it 
appear  by  strong  and  pregnant  evidence  and  cireumstances,  that  he  was  perfectly  con- 
scious of  the  nature  and  malignity  of  the  crime,  the  verdict  of  a  jury  may  find  him  guilty, 
and  jodfrment  of  death  be  given  against  him."     The  Slate  v.  Guild,  5  HaUt,  &,  189, 

1  Gree^.  an  Etf.  ^  217.  219. 221.  222.  223. 

If  a  child  more  than  seven  and  under  fourteen  years  of  age,  is  indictefl  for  felony,  it 
will  be  left  to  the  jury  to  say  whether  the  ofTc^ice  was. committed  by  the  prisoner,  and,  if 
so,  whether  at  the  time  of  the  offence,  the  prisoner  bad  a  guilty  knowledge  that  he  ot 
she  was  doing  wrong.  The  presumption  of  law  is,  that  a  child  of  that  age  has  not  such 
gotliy  knowledge,  unless  the  contrary  be  proved  by  the  evidence.  Rex  v.  0<o«n,  4  Carr, 
i  Pay.  R.  236,  per  Littledale;  J,  See  Rex  v  Groomridge,  7  Cdrr.  ^  Pay,  R.  582,  per 
GaseU^,  J.  Beet  on  Preeump.  22,  citing  a  MS.  Report  of  the  S,  C.  2  ill  C.  C.  R.  122. 
8,  C.  1  Greenl.  on  Et.  ^  28.  1%e  People  v.  Davie,  1  Wheeler's  Crim,  Cos,  230.  The 
Peaplt  V.  Tdler^  1  Id,  231,  &,  note.  Com.  v.  Lanigan^  2  Boston  Law  Rep.  49,  per  Thafeher, 
J.  Wharton's  Am.  Crim.  Law,  17.  19,  Case  of  ilfoses  Chapmait  EUiot,  4  Boston  Law 
Rey.  329.  Conu  v.  French,  Thatcher's  Crim.  Cos.  163.  Burn's  Just.  tit.  Children,  29, 
ed.  by  Chitty  if  Bere.  Com.  v.  Keagy,  I  Ashmead  R*  256,  per  King,  Pres.  Ward  v* 
The  Com.  3  Leigh.  R,  743. 

In  Massachusetts  it  has  been  -decided  that  an  infant  under  the  age  of  fourteen  years, ' 
nay  be  indicted  for  an  assault  with  intent  to  commit  a  rape.     Commonwealth  v.  Green, 

2  tick.  380.    This  case  ounflicu  with  Reg.  v.  Phaiips,  8  Car.  Sf  P.  736,  iu  which  it  was 
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fourteen  years;  but  before  Spigumel  bu  iniant  within  age(aj  that 
had  killed  his  cotnrpanion,  and  hid  himself  (^  mucha)  was  pr^entiy 
hanged;  for  it  appeared  by  his  fnt/c^in^  he  could>  discern  between 
goodi  hwdi  QY\\^  diXidi  malilia  aupplet  aetatem.        .   .     • 

25  E,  3.  85.  Corone  139.  One  within  age  was  found  guilty  of 
larceny,  and  by  reason  of  his  nonage  judgment  was  respited^  bat 
afterwards  he  was  brought  to  the  bar  atid  had  his  judgment;  though 
this  book  be  generally  one  wilhin  age,il  must  be- intended  within 
the  age  of  discretion,  vez.  fourteen  years,  for  it  was  never  made  a 
dotibt,  whether  if  above  that  age  he  might  not  have  judgment. 

3:  But  yet  farther,  if  an  infant  be  abovie  seven  years  old,  and  under 
twelve  years,  (which  according  tathe  ancient  law  was  •dEtaa  puber- 
tail  proximo,  and  commit  a  feiony,  in  this  case  prirrtd  facie  he  is  to 
be  judged  not  guilty,  and  to  be  found  so,  because  he  is  supposed  not 
of  di3cretion  to  judge  between  good  and  evil;(6)  yet  even  in  that 
case  if  it  appear  by  strong  and  pregnant  evidence  and  circum- 
[  27  ]  stances,  that  he  had  ttiscretion  to  judge  between  good  and 
evil,  judgment  of  dieath  may  be  given  against  him.  3  H.7,  1. 
b.  fy  1^*  ^*  An  infatu  of  th^  age  of  nine  years  killed  an  infant  of  the 
like  age;  he  confessed  the  felotiy,  and  upon  examination . it  was 
found  he  hid  the  blood  and  the  body;  tlie  justices  held  he  ought  to 
be  hanged.(c)  v 

But  in  cases  of  this  nature,  1.  It  is  necessary  that  very  strong  and 
pregnant  evidence  ough;t  to  be  to  convict  one  of  that  age,  and  to 
make  it  appear  he  understood  what  he  did;  for  if  (he  law  require 
such  an  evidence  where  the  offender  is  above  twelve,  and  under 
fourteen,  much  more  if  he  were  under  twelve  at  the  rime  of  the  fact 
committed.  2,  The  circumstances  must  be  inquired  of  by  the  jury^ 
and  the  infant  is  not  to  be  convicted  upon  his  confession.  3.  It  is 
prudence  in  such  a  case  even  afier  conviction  to  respite  judgment,  or 
at  least  execution ;(^/)  but  yet  I  do  not  sep  how  the  judge  can  dis- 
charge him  if  he  be  convict,  but  only  reprieve  him  from  judgment, 
and  leave  him  in  custody  till  the  king's  pleasure  be  know-n* 

And  therefore  the  book  of  35  H.  6. 1 1.  4- 12.  per  Moyle  4*  BilKng, 
"  That  though  a  jury  should  Jind,9uch  an  infant  guilty,  the  court 
ex  officio  must  discharge  him^^^  must  be  understood  either ^rf/  only 
of  a  reprieve  before  judgment,  or  secondly  at  least,  that  the  jury  find 

(a)  Ten  years  old,  according  to  FUxherherVs  Report  Corone  118. 
lb)  B,  Corone  133. 

(c)  But  however  they  respited  the  execution  that  he  might  get  a  pardon.  F.  Corone  57. 
B,  Corone  133,  Dalton  Bays  that  an  infant  of  eight  years  of  age  may  commit  homicide, 
and  shall  be  hanged  for  it  See  Datton''8  Justice^  cap.  147. 

(d)  Dalt,  Justice,  p.  505. 

'  -      ■  ■  _   _  ■        - 

held,  {PaUtson^  J.)  that  a  boy  who  at  the  timeof  (he  commissiom  of  the  offence  of  rape, 
was  under  fodrteen  years  of  age,  could  not,  in  point  of  law,  be  guilty,  of  an  ossault  with 
intent  to  commit  a  rape;  and  if  he  was  under  that  age  no  eviden<Se  i«  adfnissible  to 
show  that,  in  point  of  fact,  he  could  commit  the  offence  of  rape.  .See  also  to  the  same 
effect,  Regina  v.  Jordan,  9  Car,  A  P,  US,  Regina  v.  Brimilow,  9  Car,  if  jP,  366. 
Under  the  Statute,  1  Vkt.  c.  85,  «.  11 ,  he  might  be  convicted  of  an  asaaulL 
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the  fact,  and  that  he  was  either  withia  the  age  of  infancy,  viz.  seven 
years  old,  or  that  be  did  the  fact,  but  was  under  fourteen,  and  ^ot  of 
discretion  to  judge  between  good  and  evil;  in*  which  case  the  court 
ex  officio  ought  to  discharge  him,  because  it  is  not  felony. 

4.  And  lastly.  If  an  infant  within  age  be  infra  xtatem  infantiss^ 
viz.  seven  years  old,  he  cannot  be  guilty  of  felony,(c)  what- 
ever circumstances  proving  discretion  may  appear;  for  ear  [  28  ] 
presumptione  juris  he  cannot  have  discretion,(/)  and  no 
averment  shall  be  received  against  that  presumption:  and  although 
the  laws  of  England,  as  well  as  the  Qi^l  and  Canon  law,  assign  a 
difference  between  mates  and  females  as  to  their  age  of  consent  to 
marriage,  t7t2r.  fourteen  to  the  male,  twelve  to  the  female;  yet  it 
seems  to  me,  that  as  to  matters  of  crimes,  especially  in  relation  to 
'capital  punishments,  the  females  have  the  same  privilege  of  nonage 
as  the  males;  and  therefore  the  regular  .^tas  pubertatis  in  reference 
to  capital  crimes  and  punishments  of  both  is  fourteen  years,  with 
those  various  temperaments  and  exceptions  above  assigned. 

And  it  is  to  be  observed,  that  in  all  cases  of  infancy,  insanity,  8,*c.  if  a 
person  uncapable  to  commit  a  felony  he  indicted  by  the  grand  inquest, 
and  thereupon  arraigned,  the  petit  jury  may  either  find  him  generally 
not  guilty  J  or  they  may  find  the  matter  specially,  that  be  qommitted 
the  fact,  but  that  he  was  nan  compof,  or  that  he  was  under  the  age 
of  fdurteen,[3]  scilicet  asfatis  13  annorum,  and  had  not  discretion  to 
discern  between  good  and  evil,  §•  nonperfeloniam;  and  thereupon 
the  court  gives  judgment  of  acquittal.  21.  H.  7. 31. (^)  But  if  a  man 
be  arraigned  in  such  a  case  upon  an  indictment  of  murder  or  man- 
slaughter by  the  coroner's  inquest,  there  if  the  party  committed  the 
fact,  regularly  the  matter  ought  to  be  specially  found,  because  if  the 
jury  find  the  party  not  guilty,  they  must  inquire  how  he  came  by  his 
death,  viz.  *«Et  juratores  praedicti  quaesiti  per  curiam,  quomodo  is 
ad  mortem  suam  devenitdicunt  super  sacramentum  suum,quod  prse- 

dictns  A.  B.  die anno — — apud  D.  dum  tion  fuit  compos  mentis, 

or  dum  fuit  infra  SBtatem  discretionis,  scilicet  9  annorum,  n^c  scivit 
discemere  inter  bonnm  &  malum,  prs&dictum  J.  S.  cum  gladio,  &c. 
percnssit  &  ipsum  ad  tunc  &  ibidem  occidit,  sed  non  ex  malitifi  pre- 
cogitatS  neque  per  feloniam,  vel  felleo  animo;  &  sic  idem  J.  S.  ad 
mortem  suam  devenit."  But  if  he  be  first  arraigned,  and 
acquitted  npon  the  indictinent  by  the  grand  inquest,  and  [  29  ] 
found  not  guilty,  he  may  plead  that  acquittal  upon  his 
arraignment  upon  the  coroner's  inquest, and  that  will  discharge  him; 
and  the  petit  jury  shall  inquire  farther  how  the  party  came  by  his 
death. 

(e)  And  yet  there  if  a  precedent  in  the  register, /o/.  309.  6.  of  a  pardon  granted  to  an 
iofant  within  the  age  of  seven  years,  who  was  indicted  for  homicide;  in  Uiis  case  the 
jury  found,  that  be  did  the  fact  before  he  was  seyen  years  old. 

(/)P/wrf.  IS.a.  • 

ig)  B.  Corme  61. 


[3]  See  C9m.  ?.  Lanigan^^l  (Cotton)  Law  Rep.  49. 
VOL,  I.- 
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CONCERNINO    THE    DEFECT    OF    TDIOCT,    MADNESS    AND    LUNACTy  JN 
BEFEBENCE  TO  CBIMINALOFFENCBS  AND  PUNISHMENTS. 

And  thus  far  touching  that  natural  defect  of  infancy.  Now  con- 
cerning another  sort  of  defect  or  incapacity,  nameJy  idiocy,  madness 
and  lunacy.  For  though  ^by  the  law  o(  Englana  no  man  shall 
avoid  his  own  act  by  reason  pf  these  idefects,(cf)  though  his  heir  or 
executor  may,  yet  as  (o  capital  offences  these  have  iri  some  cases  the 
advantage  of  this  defect  of  incapacity ;( A)  and  this  defect  eomes^under 
the  general  name  of  DementiOy  which  is  thus  distinguished. 

I.  Idiocy  J  ox  fatuity  h  naiivitate  vel  dementia  «a/wra/w;[l]  such 
a  one  is  described  by  Fitzherbert,  who  knows  not  to  tell  20*.  nor 
knows  who  is  his  father  or  mother,  nor  knows  his  own  age^  but  if 
he  knows  letters,  or  can  read  by  the  instruction  of  another,  then  he 
is  no  idiot,  F,  N.  B.  233.  b.  These,  though  they  may  be  evi- 
<Jences,  yet  they  are  too  narrow,,and  conclude  pot  always,  {or idiocy 
or  not  is  a  question  of  fact  triable  by  jury,  and  sometimes  by 
inspection. 

II.  Dementia  accidentdlis  vel  adventitiay  which  proceeds 

[  30  ]  from  several  causes ;  sometimes  from  the  distemper  of  the 

humours  of  the  body,  as  deep  melancholy  or  adust  choler  j 

sometimes  from  the  violence. of  a  disease,  as  a  fever  or  palsy;  some* 

times  from  a  concussion  or  hurt  of  the  brain,  or  its  membranes  or 

(a)  For  it.is  said  to  be  a  maxim  in  law,  Uaat  no  man  of  fb)l  ajre  shall  be  permitted  to 
•tultify  himself.  4  Co,  Rep,  133.  b,  Bet§rly'$  case,  Co.  Lit.  247.  «.  The  reason  hereof 
is,  beoaose  a  man  cannot  know  or  remember" what  acts  he  did  when  he  was  otnan  oant 
memory.  35  Assis.  pi,  10,  See  contra  F,  N,  B,  |).  449.  Shovo,  Ca,  Pari,  153.  2. 
&/*.  576.[2] 

(6)  Co.  Lit,  247.  b  PUwd.  19.  a, 

[1]  S^  Wkdler^.  Alderaon^  S  Hagg.  R,  602.  Ray  en  In$anUy,  c.  2.  p.  69. 2d.  Bd. 

[2]  Blade.  Comm.  291,  292;  1  Foiibl,  Eq.  B.  1.  ciL  2.  H  and  note  {d);  Co.  LiU.  247» 
Yaieo  V.  Boen,  2  Str,  R,  1104.  See  Shdford  on  Lunatic9,  ch  6.  ^  2.jp.  263.  eh.  9.  §  2. 
p.  407,  Sfe.  Baxter  v,  Porttmouth,  7  DovdI.  4r  RyL  618;  S,  C.  5  $am,  ^  Cressw.  170; 
Brown  y,  JoddrellnS  Carr,  Sf  Payne^  30:  Nevfland en  CwUractB  eh,  1.  p,  IS  to  21.  Tlie 
subject  is  a  good  deal  discussed  by  Mr.  Justice  Biackstone,  in  his  Commentaries^  who 
does, not  attempt  to  disguise  its  gross  injustice,  (2  Black,  Comm,  191, 292.)  It  is  fully 
discussed  by  Mr.  Fonblanque  in  his  learned  notes,  (1  Fonbl.  Eq.  B.  I  ch.2.  §  1  and  notes 
(a)  to  (ib),  and  by  Lord  Coke  in  his  commentary  on^  Littletoo,  {Co,  Lit,  247*  a.  and  6.) 
who  adheres  firmly  to  it  as  a  m^xim  in  the  common  law.  In  Ameriea  this  maxim  has 
not  been  of  universal  adopiion,  in  the  State  Courts,  if  indeed  it  has  ever  been  recognized 
as  binding  in  any  of  the  Courts  of  Common  Law.  See  Someo  y.  Skinner^  16  Mass.  R, 
348;  Web»ttry,  Woodford,  3  Day,  R.  90-100;  MiteheU  v.  Kingman,  5  Pick.  R.  431. 
Jn  modern  times,'the  £ngUsh  Courts  of  Law  seem  to  be  disposed,  as  &r  as'poesible,  to 
escape  from  the  maxim.'  Ball  v.  Mannin, 3  Bligh.  R.  (new  JMries)  1.  And  even  in  Eng^ 
land,  although  the  party  himself  could  not  sot  aside  his  own  act,  yet  the  King  as  having 
the  general  custody  of  idiots  and  lunatics,  might  by  his  attorneys  general,  on  a  bill  set 
aside  the  same  acts.  BulUr^N,  Prius,  172 ;  1  Story'»  Eq.  Jur,  §  255,  note  (4);  2  Oreeidt 
Ev.  ^  369;  3  Bacon^o  Ab.  Idiots  and  Lunatics,  F. 
•    The  ancient  role  of  the  common  law  must  now  be  conaidered  as  entirely  exploded. 
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organs;  and  as.it  comes  from  several  oiattses,  so  it  is  of  several  kinds 
ordegretes ;  which  as  to  the  ptirpose  in  hand  may  be  thus  distributed : 
1.  There  is  a  partial  insanity  of  mind ;  and  2.  a  total  insanity. 

The  former  is  either  in  respeqt  to  things  quoad  hoc  vei  illud  insa- 
nire;  some  persons,  that  have  a  competent -use  of  reason  in  respect  of 
some  subjects,  are  yet  under  a  particular  dementia  in  respect  of  some 
particular  discourses,  subjects,  or  appUcatjons;  or  else  it  is  partial  in. 
respect  of  degrees:  and  this  is  tha  condition  of  very  many,  especially 
melancholy  persons,  who  for  the  most  part  discover  their  defect  in 
excessive  fears  and  griefs,  iind  yet  are  not  wholly  destitute  of  the  use 
of  reason ;  and  this  partial  insanity  seems  not  to  excuse  them  in  the 
committing  of  any  offence  for  its  matter  capital ;  for  doubtless  most 
persons  that  are  felons  of  themselves,  and  others  are  under  a  degree 
of  partial  insanity,  when  they  commit  these  offences :  it  is  very  diffi- 
cult to  define  the  indivisble  line  that  divides  perfect  and  partial  in- 
sanity; bift  it  must  rest  upon  circumstances  duly  to  be  weighed  and 
considered  both  by  the  judge  and  jury,  lest  on  the  one  side  there 
be  a  kind  of  inhumanity  towards  the  defects  of  human  nature,  or  on 
the  other  side  too  great  an  indulgetice  given  to  great  crimes :  the  best 
measure  that  I  can  think  of  is  this ;  such  a  person  as  labouring  under 
'melancholy  distempers  hath  yet  ordinarily  as  great  understanding,  as 
ordinarily  a  child  of  fourteen  years  hath,  is  such  a  person  as  may  be 
guilty  of  treason  or  felony. 

Again,  a  total  alienation  of  the  mind,  or  perfect  madness;  this  ex- 
cuseth  from  the  guilt  of  felony  and  treason  i{d)  de  quibus  infra. 
This  is  that,  which  in  my  lord  Cokeys  Pleas  of  the  Crownj  p.  6.  is 
called  by  him  absolute  madness,  and  total  deprivation  of  memory. 

Again,  this  accidental  dementia^  whether  total  or  partial, 
b  distinguished  into  that  which  is  permanent  or  fixed,  and  []  31  ]] 
that  which  is  interpolated,  and  by  certain  periods  and  vicis- 
situdes: the  former  isvhrenesia  or  madness;  the  latter  is  that,  which 
is  usually  called  lunaty^  for  the  moon  hath  a  great  influence  in  all 
diseases  of  the  brain,  especially  in  this  kind  of  dementia;  such  persons 
commonly  in  the  full  and  change  of  the  moqn,  especially  about  the 
equinoxes  and  summer  solstice,  are  usually  in  the  height  of  their  dis- 
temper ;  and  therefore  crimes  committed  by  them  in  such  their  distem- 
pers are  under  the  same  judgment  as  those  whereof  we  have  before 
spoken,  namely,  according  to  the  measure  or  degree  of  their  distem- 
pNcr ;  the  person  that  is  absolutely  mad  for  a  day,  killing  a  man  in  that 
distemper,  is  equally  not  guilty,  as  if  he  were  mad  without  intermis- 
sion. But  such  persons  as  have  their  lucid  intervals,  (which  ordi- 
narity  happens  between  the  full  and  change  of  the  moon)  in  such  in- 
tervals have  usually  at  least  a  competent  use  of  reason,  and  crimes 
committed  by  them  in  these  intervals  are  of  the  same  nature,  and 
subject  to  the  same  punishment,  as  if  they  had  no  such  deficiency  ;(e) 
nay,  the  alienations  and  contracts  made  by  them  in  such  intervals  are 
obliging  to  their  heirs  and  executors.(/) 

{i)  21  A  7. 31. 6.  («)  F.  CorOM,  334  (J)  iCo.  125.  a. 
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Agi^itiy  this  accidental  dementia^  whether  temporary  or  permanent, 
is  either  the  more  dangerous  and  pernioioosy  cpmmoDiy  called /ttn!?7-, 
rahies^.maniay  which  comnaonly  artseth  from  adtist  choler,  or  the  vio- 
lent inflammation  of  the  blood  and  spirits,  which  doth  not  only  take 
away  the  use  of  reason,  but  also  superadds  to  the  unhappy  state  of 
the  patient,  rage,  fury,  and  tempestuous  violence ;  or  else  it  is  such  as 
only  takes  away  the  use  and  exercise  of  reason,  leaving  the  person 
otherwise  rarely  noxious,  such  as  is  a  deep  delirium^  si upoTy  memory 
quite  lost^  the  phantasy  quite  broken,  or  extremely  disordered.  And 
as  to  criminals  these  dtmentes  dtxe  both  in  the  same  rank ;  if  they  are 
totally  deprived  of  the  use'ofreasoif,  they  cannot  be  guilty  ordinarilsr 
of  capital  offences,  for  they  have  not  the  use  of  understand- 
[  32  ]  log,  and  act  not  as  reasonable  creatures,  but  their  actions 
are  in  effect  in  the  condition  of  brutes.(^) 

III.  The  third  sort  of  dementia  is  that,  which  is  dementia  affec- 
^a/a, namely  drunkenne3»,[il    This  vice  doth  deprive  nien  of  the  use 

{g)  Bract.  420.  h.  F,  Corane,  193,  351. 

—  .  •    -  "      ■   ■  ■  '  ' 

[3]  With  regard  to  drunkenness,  it  is  now  settled  that  a  man  cannot  avail  himself  of 
his  own  gross  misconduct  and  viciomi  acts,  to  shelter  himself  from  the  legal  consetiuen- 
ces  of  crime.  But  to  make  him  criniinally  responsible,  the  aQt  must  take  place  and  be 
the  immediate  rtBult  of  the  fit  of  intoxication,  and  w\Ue  ii  latta;  and  not  the  result  of 
insanity  remotely  occasioned  by  previous  habits  of  gross  indulgence  in  spirituous  liquors* 
The  law  looks  to  the  immediate,  and  not  to  the  remote  cause;  to  the  actual  state  of  the 
party,  and  not  to  the  causes  which  remotely  produced  it  2  GretnLpn  Ev.  §  374.  Drunken- 
ness, it  was  said  in  an  early  case,  can  never  be  received  as  a  ground  to  excuse  or  palliate 
an  offence :  this  is  not  merely  the*  opinion  of  a  speculative  philosopher,  the  argument  of 
counsel,  or  the  obiter  dictum  of  a  single  judge,  but  it  is  a  sound  and  long  established 
maxim  of  judicial  policy,  from  which  perhaps  a  single  dissenting  voice  cannot  be  found. 
But  if  no  other  authority  could  be  adduced,  the  uniform  decisions  of  our  own  Courts  from 
the  first  establishment  of  the  government,  would  constitute  it  now  a  part  of  the  commoa 
law  of  the  land.  Wharton*^i  Am,  Crim,  Zato,  13,  l4 ;  2  Rice^t  Dig.  Tit  Murder  and  Man- 
slaughter, p.  105 ;  1  Story^s  Eq.  Jur.  §  230,  231,  and  cases  there  cited  in  notes,  which, 
though  mostly  civil  cases,  are  still  valuable  for  the  analogies  in  principle  there  to  be  found. 

**  If  a  person  that  is  drunk  kills  another,  this  shall  be  felony,  and  he  shall  be  hanged 
for  it,  and  yet  he  did  it  throug)^  ignorance,  for  when  he  was  d'runk  he  had  no  understand* 
ing  or  memory;  hot  inasmuch  as  that  ignorance  was  occasioned  by  his  own  act  and 
fbliy,  and  he  might  have  avoided  it,  he  shall  not  be  privileged  thereby.  And  Aristotle 
says,  such  a  mao.  deserves  double  punishment,  because  he  has  doubly  offended,  viz:  in 
being  drunk  to  the  evil  example  of  others,  and  in  committing  the  crime  of  homicide.** 
Per  Pollard^  Serg.,  arguendo  in  Rtniger  v.  FogoBM^  tlowd.  R.  19 ;  Beverley^a  Ca$et  4. 
Rep.  125.  ^ 

**  The  prisoner*s  being  intoxicated  does  not  alter  the  nature  of  the  offence.  If  a  man 
chooses  to  get  drunk,  it  is  his  own  voluntary  act ;  it  is  very  different  from  a  madness 
which  is  not  caused  by  any  act  of  the  person.  That  voluntary  species  of  madness  which 
it  is  in  the  party's  power  to  abstain  from,  he  must  answer  for.*'  Per  Alderson^  B.,  in  Rex 
r.  Meakin,  7  C.  ^  P.  297. 

^If  a  man  makes  himself  voluntarily  drunk,  that  is  no  exeuse  for  any  crime  he  may 
commit  whilst  he  is  so:  he  must  take  the  consequence  of  his  own  voluntary  act,  or  most 
crimes  would  otherwise  go  unpunished.  \But  drunkenness. may  be  taken  into  considera- 
tion in  cases  where  what  the  law  deems  sufficient  provocation  has  been  given,  because 
the  question  is,  in  such  cases,  whether  the  fatal  act  is  to  bo  attributed  to  the  passion  of 
anger  excited  by  the  previous  provocation,  and  that  passion  is  more  easily  excitat>lo  in  % 
person  when  in  a  state  of  intoxication  than  when  he  is  sober.  So,  when  the  question 
is,  whether  words  have  been  uttered  with  a  deliberate  purpose,  or  are  merely  low  and 
idle  expressions,  the  drunkenness  of  the  person  uttering  them  is  proper  to  be  considered. 
But  if  there  is  really  a  previous  determination  to  resent  a  slight  affront  in  a  barbarous 
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of  reason,  and  puts  many  men  into  a  perfect,  but  temporary  phre\izy ; 
and  therefore,  according  to  some  Civilians,(A)  such  a  person  commit- 
ing  homicide  shall  not  be  punished  simply  for  the  critne  of  homicide, 
but  shall  suffer  for  his  drunkenness  answerable  to  the  nature  of  the 


■^ 


(A)  Bmiriholimu  and  othera.  See.  Cooarrtt«w«,  Ttm,  l./t  567.  inrlUet.  ad  Clem,  Si 
furiomu.  Par.  Hi.  ^  3. 4r  4* 

■^— ^—  ■■      I    ■    I      I       *    I  111     I  .    it  11    I  .^>^— .  I  1 1.  II      .1       I  I 

nuBDer,  the  state  of  drankenhefls  in  which  the  prisoner  was,  on^htnot  to  he  regarded,  for 
it  woald fimish  no  ezctue***  Per  Pajke^  j8.,  in  Rbx.s,  Th(ima$^  1  C.  Sf  P.  820. 

*^  U  is  a  maxim  of,  taw,  that,  if  a  man  gets  himself  iotozicatcd,  he  is  liable  to  the  con- 
icqaences,  and  is  not  ercasable  on  account  of  any  crime  he  may  commit  when  infuriated 
by  liquor,  proyided  he  was  previously  in  a  fit  state  of  reason  to  know  right  from  wrong. 
If,  indeed,  the  infuriated  stated  at  which  he  arrives  should  continue  and  become  a  lasting 
malady,  then  he  is  not  amenable."     Per  HoLroyd^  J,  in  Burrow*»  Ca9€^  1  .Lew%  C.  C,  75. 

**  If  either  the  insanity  has  supervened  from  drinking,  without  the  panel's  bating  been 
aware  that  such  an  indulgence  in  his  cose  leads  to  such  a  consequence,  or  if  it  has  arisen  i 

from  the  combination  of  drinking,  with  a  half  craxy  or  infirm  state  of  mind,  o^  a  previous         \      V 
wound,  or  illness  whioh  rendered  Apirita  fatal  to  his  intellect,  to  a  degree  unusual  in  other  ;  \     > 

sion,  or  which  could  not  have  been  anticipated,  it  seems  inhuman  to  visit  him  with  the  ' 

extreoke  punishment  which  was  suitable  in  the  other  case.  In  such  a  ease,  the  proper 
eoarae  is  to  convict ;  but  in  confideration  of  the  degree  of  infirmity  proved,  recommend 
to  the  royal  mercy."   Ali$9n'a  Prine^  of  Ihe  Crim.  Law  of  Scotland^  654,  quoted  in  Guy*8  \ 

Med,  Jvr.  277»  Moreover  there  seems  to  be  little  doubt,  that  in  these  casea,  the  occa^ 
aional  thirst  for  spirituous  drinks,  is,  itself,  but  one  of  the  symptoms  or  effcqts  of  the  dis-  ^ 

eased  condition  of  the  brain,  as  we  see  it  occurring  in  persons  who  are  not  habitually  in-  ^^^-^ 

temperate,  and  who  ^ven  abstain  for  weeks  or  months  from  all  use  of  intoxicating  liquors.  j  ^ 

If  this  be  BO,  which  we  think  nond  will  dispute,  then  the  intoxication  itself  is  but  an 
accidental  and  involuntary  consequence  of  a  maniacal  state  of  the  mind,  depending  on 
cerebral  disorder,  and  can,  by  no  means,  impart  a  character  of  criminality^  to  any  action 
to  which  it  may  give  rise.    Ouy*$  Med.  Jur.  277 ;  Ray  on  Insanity,  c,  25. 

The  following  cases  are  given  by  the  American  Editor  of  Guy,  (Dr.  Lee)  in  a  note  to 
page  277,  above  cited# 

I.  N.  it.  Thomao  was  tried  May  13,  1840,  for  the  murder  oCHallet  Oreenmatk,  at  f7o- 
rtda,  Montgomery  Co.,  N.  Y.,  Not.  24, 1839.  The  homicide  was  committed  during  a  fit 
of  intoxication,  and  the  prisoner  was  found  guilty.  The  Judges  of  the  Supreme  Court 
and  the  Attorn^  General  certified  to  the  legality  of  the  conviction  and  the  sufficiency  of 
the  evidence.    The  sentence  was  commuted  to  imprisonment  for  life. 

II.  John  Smock  was  tried  in  Dee.  1839,  for  the  murder  of  his  wife  in  the  city  of  Act9 
York,  TWsdWy,  June  25, 1839.  They  were  both  very  intemperate,  and  in  a  fit  of  drunk- 
enneas  the  wound  was  infiicted,  of  which  she  died,  a  few  days  after. .  The  physician  of 
the  city  prison  testified  that  he  waa  labouring  under  delirium  tremene  at  the  time.    He 

was  fi>und  guilty,  with  a  recommendation  to  mercy;,  in  accordance  with  whioh  the  sen*  t 

fence  was  commuted  to  imprisonment  for  life. ' 

Iir.  RoboH  MUler  was  tried  in  Oct.  1839,  for  the  murder  of  Barney  Leddy^  at  Ihiea, 
April,  1839.  On  the  trial  it  waa  proved  that  the  killing  grew  out  of  a  drunken  quarrel 
and  fight,  (without  previous  animosity,)  brought  on  by  a  jug  of  liquor  which  the  deceased 
brought  to  Miller*$  house.    The  accuKcd  was  convicted  and  kung. 

IV.  Jabes  Fuller  was  tried  in  March,  1840,  for  the  murder  of  his  wifb  at  Someretown^ 
We$lche9ter  Co.,  May  26, 1839.    They  were  both  very  intemperate,  and  in  a  fit  of  in. 
taxicatkin,  prompted  by  jealousy,  he  injured  her  so  severely  by  stamping  upon  her,  that  \  A 
ihe  died  four  dsys  afterward  from  the  efifect  of  her  bruises.     It  appeared  from  tlie  testi.  t  V 
Booy,that  he  waa  of  intemperate  habits,  and  quick  tempered;  but  when  sober,  of  a  civil 

and  qoiet  deAieanour.    He  was  convicted,  und  hung.  May  22, 1840.' 

V.  John  Johnwon  wis  tried  in  Not.  1840,  for  tlie  murder  of  bis  wife  at  Buffalo,  Aug, 
19, 1840.  It  was  proved  on  the  trial  that  he  was  much  intoxicated  on  the  day  of  the 
norder,  though  several  witnesses  gave  him  a'  good  character,  as  a  quiet  and  peaceable 
man,  indostrioos  and  trusty.    He  was  oonvictml  and  hung  on  the  19th  of  June,  1841. 

The  law  will  be  found  fully  discussed  in  the  following  cases. 

Pemn  v.  McF^U^  Add.  257.     U.  S.  v.  Drew,  5  Mawn  R.  29,  30,    3  Am.  Jur.  7.  iSf.  C. 
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crime  occasioned  thereby;  so  that  yet  the  formal  cause  of  his"  pntiish^- 
roent  is  rather  the  drunkenness,  than  the  crime  comnmted  in  it :  but 
by  the  laws  of  England  such  a  personal)  shall  have  no  privilege  by 
this  voluntary  contracted  madness,  but  shall  have  the  same  judg- 
ment as  if  he  were  in  his  right  senses.  Plowd.  19.  a.  Cronipt,  Jtist. 
£9.  a. 

But  yet  there  seems  to  be  two  allays  to  be  allowed  in  this  case. 

1.  That  if  a  person  by  the  unskilfulr^ess  of  his  physician,  or  by  the 
contrivance  of  his  enemies,  eat  or  drink  such  a  thing  as  causeth  such 
a  temporary  or  permanent  phrenzy,as  aconitum  or  nux  vomica^Xhxs 
puts  him  into  the  same,  condition,  in  reference  to  crimes,  as  any  other 
phrenzy,  and  equally  excuseth  him. 

2.  That  although  the  simplex  phrenzy  occasioned  immediatefy  by 
drunkenness  excuse  not'in  criminals,  yet  if  by  one  or  more  such  prac* 
tices,  an  habitual  or  fixed  phrenz^y  be  caused^  though  this  madne^ 
was  contracted  by  the  vice  and  will  of  the  party,  yet  this  habitual 
and  fixed  phrenzy  thereby  caused  puts  the  man  into  the  samecondi* 
tion  in  relation  to  crimes,  as  if  the  same  were* contracted  involuntarily 
at  first. 

Now. touching  the  trial  of  this  incapacity,  and  who.  shall  be  ad* 
judged  in  such  a  degree  thereof  to  excuse  from  the  guilt  of  capital 
offences,  this  is  a  matter  of  great  difficulty,  partly  from  the  easiness 
of  counterfeiting  this  disability^  when  it  is  to  excuse  a  nocent^  and 
partly  from  the  variety  of  the  degrees  of  this  infinnity, 
[  33  ]  whereof  some  are  sufficient,  and  some  are  insufficient  to  ex- 
cuse persons  in  capital  offences. 

Yet  the  law  of  England  hath  afforded  the  best  method  of  trial, 
that  is  possible,  of  this  and  all  other  matters  of  fact,  namely,  by  a  jury 
of  twelve  men  all  concurring  in  the  same  judgment,  by  the  testimony 

(t)  4  00.135.0. 


Btnnet  ▼.  The  StaU^  Mart,  Sf  Y^rg,  136, 137.  ComtoeK  y,  7%e  SUUe^  Mart.  Sf  Yerg,  155. 
159.  Per  Crabby  J,  delivering  the  majority  opinion  ,of  the  S..C,  of  Tenns»9e€.  The 
StaU  T.  TooAey,  cited  from  M&,  Dee,  1819,  3  Bice's  S.  CXHg^  Tit  Murder  6l  Man. 
siaagbter,  p.  104. 105.  The  State  v.  Turner,  1  Ohio  Bep.  39,30.  Vie  l&ate  ▼.  Thompson^ 
Id.  617.  633.  635.  Burroughe  t.  Biehman,  1  Oreen*9  N.  J,  Bep.  338.  John  Burrow'o 
Caee,  1  Lewin  C.  C.  75.  Per  Holroyd,  J.  Bennie'e  Case,  Id.  76.  Per  Holroyd,  J.  Mar^ 
9haWe  Case,  Id.  76.  Per  Parke^J,  Ooodier'e  Caae,  Id.  76.  Per  Parke,  J.  Bex  ▼.  Carroll^ 
7  Carr  Sf  Payne,  145.  Per  Park  Sf  LUtledale,  J.  J.  overruling  Bex  v.  Oundley,  1  Bust,  on 
C.  4*  3LB.  2d  Ed.  Bex  v.  Meakin,  7  Carr  df  Payne,  397.  Per  Aldereon,  B.  B€x  v.  Tho* 
mae.  Id.  817.  Per  Parke,  B.  Beg.  v.  Cruee,  8  Id.  546.  Per  PaUeoon,  J.  Peareon'i  Caee^ 
3  Lewin  C.  C.  144.  WiUiam  McDonough'a  Caee,  Bay  on  IneanUy,  §  398.  2d  ed.  Va^ 
uUVe  Caee,  Id.  ^  399. 3^  £(2.  YfiUon'e  Caee,  Id.  k  405.  2d  Ed.  BudseWe  Caee,  Id. 
\  406.  2ded.  WeeUrn  Jour.  Med.  Science,  Vol.  3.  mel'e  Cote,  Bay  on  Insanity^ 
§409.2Se(2.    Abbott'e  Cau,  Id.^  4ie.2d  ed. 

For  an  ample  dkcussion  of  the  criminal  responfibility  of  the  drunkard,  the  reader  is 
referred  to  the  Treatise  of  Dr.  Ray  (of  Maine)  on  the  Medical  Jurieprudenct  of  IneanUy^ 
c.  34,  35.  §  375  to  ^18.  Macniek^e  Anatomy  of  Drunkenneea  (paasim.)  Hojffbauer'e  P«y. 
colofrie,  ^  195.  Oeorget  Dee  Maladiee  Mentalie,  Vol.  3.  p.  80,  cited  by  Dr.  Ray.  Jlft^ter. 
marie  on  the  Effect, of  Drunkenneee  upon  Criminal  Beeponeihility,  ^  VL  VII,  VIIL  IX, 
American  Jur,  VoL  3.  p.  7, 9.  Id.  Vol  31.  p.  6.  Id.  .  PaUy'e  Mor.  PhU.  B.  IV.  e.SL 
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of  witnesses,  phd  voce  in  the  presence  of  the  judge  and  jary,  and  by 
the  inspection  and  direction  of  tbejudge. 

There  are  tva  sorts  of  trials  of  idiocy,  madness,  oi;  lunacy;  the 
first,  in  order  to  the  commitment  or  custody  of  the  person  and  his 
estate,  which  belongs  to  the  king,  eiiltet  to  his  own  use  and  benefit, 
as  in  case  of  idiocy;  or  to  the  use  of  the  party,  in  case  of  accidental 
madness  or  lunacy;  and  in  order  hereunto  there  issues  a  wfh(^)  or 
commission  to  the  sheriff  or  escheator,  or  particular  commissioners, 
both  by  their  own  inspection  and  by  inquisition  to  inquire,  and  return 
their  inquisition  into  the  Chancery;  and  thereupon  a  grant  or  com- 
mitment of  the  party  and  his  estate  ensues ;  and  iti  case  the  party  or 
bis  friends  find  themselves  injured  by  the  finding  him  a  hmatic  or 
idioty  a  special  writ  may  issue  to  bring  the  party  before  the  chancel- 
lor, or  before  the  king  to  be  inspected.     Vide  Fitz.  N,  B.  239. (/) 

But  this  concerns  not  thp  purpose  in  hand ;  for  whether  the  party 
that  is  supposed  to  conmiit  a  capital,  offence  be  thus  found  an  idiot, 
madman  or  limatic^  or  not,  yet  if  really  he  be  such,  he  shall  have 
the  privilege  of  his;  idiocy,  lunacy,  or  iimdness,to  excuse  him  in 
capitals. 

Secondly  therefore,  the  trial  of  the  incapacity  of  a  party  indicted 
or  appealed  of  a  capital  o^ence  is,  upon  bis  plea  of  not  guilty j  by  the 
jury  upon  his  arraignment,  who  are  to  inquire  thereupon  topching 
such  incapacity  of  the  prisoner,  and  whether  it  be  to  such  a  degree, 
as  may  excuse  him  from  the  guilt  of  a  capital  offeiice.(m) 

In  presumption  of  law,  every  person  of  the  age  of  discretion  is  pre-* 
sumed  of  sane  memory ^  unless  the  contrary  be  proved ;  and  this 
holds  as  well  in  cases  civil  as  criminal. 

Again,  if  a  man  be  a  lunatic,  and  hath  his  lucida  inter" 
ffalluj  and  this  be  sufficiently  proved,  yet  thjB  law  presumes  [  34  ] 
the  acts  or  offences  of  such  a  person  to  be  committed  in  those 
intervals,  wherein  he  halh  the  use  of  teason,  unless  by  circumstances 
or  evidences  it  appears  they  were  committed  in  the  time  of  his  dis- 
temper ;  and  this  also  holds  in  civils  as  well  as  in  criminals. 

And  although  in  civil  cases,  he  that  goes  about  to  allege  an  act 
done  in  the  time  of  lunacy,  must  strictly  prove  it  so  done,  yet  in 
criminal  cases  (where  tbd  court  is  to  be  thus  far  of  counsel  with  the 
prisoner,  as  to  assist  him  in  matters  of  law  and  the  true  stating  of  the 
fact)  if  a  lunatic  be. indicted  of  a  capital  crime,  and  this  appears  to 
the  court,  the  witnesses  to  prove  the  fact  may  and  must  also  be 
examined,  whether  the  prisoner  were  under  actual  lunacy  at  the  time 
of  the  offence  committed; 

A  man  that  is  surdus  4r  mtdus  a  nativitatey  is  in  presumption  of 
law  an  idiot,  and  the  rather,  because  he  hath  no  possibility  to  under- 
stand what  i$  forbidden  by  law  to  be  done,  or  under  what  penal- 
ties:(n)  buC  if  it  can  appear,  that  he  hath  the  use  bf  understanding, 
which  many  of  that  condition  discover  by  signs  to  a  very  great  mea- 

t  (i)  See  Stamf.  Prerog.  33.  b.  .  (/)  N.  Edit.  517. 

(m)  SavU.  5U.  I.  And,  107.  * 

(a)  Vide  Leg.  Alfredi,  {.14.  B.  C&nme  101  ^  217. 
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sure,  then  he  may  be  tried,  and  suffer  judgment  and  execution, 
though  great  caution  is  to  be  used  therein.(o)[4] 

I  come  no^r  to  apply  what  has  been- said  to  the  various  natures  of 
capital  crimes, 

IT  ^  man  in.his  sound.memory  coQimits  a  capital  offence,  and  before 
his  arraignment  he  becomes  absolutely  mad,  he  ought  not  by  law  tb 
be  arra%Red  during  such  his  phrenzy,  but  be  remitted  to  prison  until 
that  incapacity  be  removed;  the  reason  isv  because  he  cannot  advis- 
edly plea<l  to  the  indictment ;  and  this  holds  as  well  in  cases 
[  35  ]]  of  treason,  as  felQny,^even  though  the  delinquent  in  his  sound 
mind  were  examined,  and  confessed  the  offence  before  his 
arraignment:  and  this  appears  by 'the  statute  of  S3  JFf.  8.  cap.  2Q. 
which  enacted  atrial  in  ease  of  treason  after  examination  in ^ the 
absence  of  the  ))arty ;  but  this  statute  ^stands  repealed  b/  the  statute 
of  1  ^  2  Phil,  k'  Mar.  cap.  10  Co.  P.  C.  p.  6.  And  if  such  person 
after  his  plea,  and  before  his  trial,  become  of  non  sane  memory ^  he 
shall  not  be  tried;  or,  if  after  his  trial  he  becomes  of  non  sane 
memory  he  shall  not  receive  judgment;  or,  if  after  judgment  he  be* 
comes  of  non  ^an6  memory,  his  execution  shall  be  spared;  for  were 
he  of  sound  memory,  he  might  allege  somewhat  in  stay  of  judgment 
or  execution*  Co.  P.  C,  4,(p) 

(o)  According  to  43  Atsit.  pi.  30.  and  8  H,  4.  3,  if  a  prisoner  atandp  n\ute,  it  ehall  be 
inquired,  whether  it  be  wilful  or  bjr  the  act  of  God;  from  whence  Crompton  infers,  that 
if  it  be  by  the  act  of  God  he  shall  not  Buffer.  Cmmpt,  Just  29.  a.  But  if  one  who  is  both 
deaf  and  dumb,  may  discover  by  signs  tb&t  he  bath  the  use  of  understanding,  orach  more 
rotyy  one,  who  is  only  dumb,  and  opnsequQntly  may  be  guilty  of  felony,  9ed  ^utfre,  boir 
he  shall  be  arraigned. 

(p)  See  Sir  John  Hav>U$^8  Remarks  on  Batman'a  trial.    S^aU  TViaU,  Vol.  A.  p.  205. 

[4]  It  may  be  observed  that  from  the  humane  exertions  of  many  ingenious  and  able 
persons,  and  from  the  extensive  charitable  institutions  for  the  instruction  of  the  deaf  and 
dumb,  many  of  these  unfortunate  people  baye  at  the  present  day  a  very  perfect  know- 
ledge of  right  and  wrong.  In  SteePt  jmsc,  1  Iteach.  451 » a  prisoner  who  could  not  hear 
and  could  not  be  prevailed  upon  to  plead,  was  found  mute  by  the  visitation  of  God,  and 
then  tried,  found  guilty,  and  sentenbed  te  be  transported.  And  in  Jones's  ease,  I  Leack, 
102,  when  the  prisoner  who  was  indicted  for  stealing  in  a  dwelling  house  on  behig  put  to 
the  Bar  appeared  to  be  deaf  and  dumb  and  the  jury  found  a  yerdict,  **  Mute  by  the  visita* 
tion  of  God  ;**  after  which  a  woman  was  examined  upon  her  oath  to  the  fact  of  her  being 
able  to  make  him  understand  what  others  said,  which  she  said  she  could  do  by 'means  of 
signs,  such  prisoner  was  arraigned,  tried  and  convicted  of  the  simple  larceny.  The 
proper  course  in  such  cases  is,  I.  To  swear  a  jury  to  determine  whether  the  prisoner  be 
mute  of  malice  or  by  the  visitation  of  God.  II.  Whether  he  he  able  to  plead.  III.  Whether 
he  be  sane  or  not;  on  which  issue  the  question  is,  whether  he  is  of  sufficient  intellect  to 
comprehend  the  course  of  the  proceedings  on  the  trial  so  as  to  be  able  to* make  a  proper 
defence.  iZ^x.  v.  PrUehard,  7.  C.  Sf  P.  303.  Rex.  y.  Dyson,  Id.  .^05.  n.  (a)  Per  Parke,  B. 
1  Lemn,  C,  C.  R,  64.  S.  C.  In  Rex.  v.  Pritehard,  the  jury  were  sworn  on  each  of  the 
three  issues  separately.  See  Rex,  v.  Dyson^  for  the  form  of  the  oath  administered  to  the 
interpreter.  See  Thompson's  case,  2  Letoin's.  C,  C,  R.  137,  where  the  prisoner  being 
deaf  and  dumb,  but  able  to  read,  the  indictment  was  handed  to  him  with  the  usual  ques* 
tions  written  upon  paper  and  he  wrote  his  plea  on  paper.  The  juror's  nUmes  were  then 
handed  to  him  with  the  question,  **  Whether  he  objected  to  any  of  them  ?'*  and.  he  wrote 
for  answer  **  No.**  The  Judge's  note  of  the  evidence  was  handed  to  him  and  he  was  asked 
in  writing  if  he  had  any  questions  to  put  1  Russ.  on  Crimes  7.  note.  Snyder  v.  Nutian^ 
6  Blaef.  R.  295.  I  ^^reen.  on  Sv.  ^  366.  The  People  y.  M'Oee^  1  Denios,  N.  Y.  Rep,  if. 
Com.  V.  Hill,  14.  Mass.  R.  207.  7%e  State  v.  Dewolf.  8  Conn.  R.  93. 
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But  because  there  tna7  be  great  fraud  in  this  matter,  yet  if  the 
crime  be  uotorious,  as  treason  or  murder^  the  judge  before  such 
respite  of  trial  or  judgment  may  do  well  to  impanel  a  jury  to  inquire 
ex  officio  touching  such  insanity,  and  whether  it  be  real  or  counter* 
feit. 

If  a  person  of  non  sane  memory  commit  homicide  during  subh  his 
insanity,  and  continue  so  till  the  .time  of  Ms  arraignment,  such  person 
shall  neither  be  arraigtied  nor  tried,  but  remitted  to  gaol,  there  to 
remain  in  expectation  of  the.  King's  grace  to  pftrdon  him.  26  Jlss.  27, 
3  B.  9.  Corone  351. 

But  it  seems  in  such  a  case  it  is  prudence  to  swear  an  inquest  ex 
officioy  to  inquire  touching  his  madness,  whether  it  was  feigned; 
and  thus  it  was  done  in  the  case  of  3  E.  3.  and  in  Sopitrvilt's  case^ 
Anderson^ s  Rep.  par*  1  n^  154.  But  in  case  a  man  in  a  phrenzy 
happen  by  some  oversight,  or  by  means  of  the  gaoler  to  plead  to  his 
indictment,  and  is  put  upon  his  triaf,  and  it  appear»to  the  court  upon 
his  trial,  that  he  is  mad,  the  judge  in  discretion  may  discharge  the 
jury  of  him,  and  remit  him  to  gaol  to  be  tried  after  the  recovery  of 
his  understanding,  especially  in  case  any  doubt  appear  upon  the 
evidence  touching  the  guilt  of  the  fact,  and  this  in  favorem  vitos; 
and  if  there  be  no  colour  of  evidence  to  pro^re  him  guilty,  or  if  there 
be  a  pregnant  evidence  to  prove"  his  insanity  at  the  time  of  the  fact 
committed,  then  upon  the  sccme  favour  of  life  and  liberty  it 
is  fit  it  should  be  -proceeded  in  the  trial,  in  order  to  bis  ao-  ^  36  ] 
quittal  and  enlargement.  If  a  person  during  his  insanity 
commit  homicide  ox  petit  treason^  and  recover  his  understanding, 
and  being  indicted  and  arraigned  for  the  same,  pleads  not  guilty^  he 
ought  to  be  acquitted;  for  by  reason  of  his  incapacity  he  cannot  act 
felleo  animo.  12  H,  3.  Dofoer  183.  Forfeiture  33.  21.  H.  7.  31.  b.  il 
alera  guitCy  that  is,  shall  be  found  not  guilty. 

And  it  is  all  one,  whether  the  phrenzy  be  fixed  and  permanent,  or 
wheAier  it  were  temporary  by  force  of  any  disease,  if  the  fact  were 
committed  while  the  party  was  under  that  distemper. 

In  the  year  166Q,  at  Aylesbury ^  a  married  woman  of  good  reputa^ 
tion  being  delivered  of  a  child,  and  having  not  slept  many  nights  fell 
into  a  temporary  phrenzy,  and  killed  her  infant  in  the  absence  of  any 
company;  but  company  coming  in,  she  told  them  she  had  killed  her 
infant,  and  there  it  lay;  she  was  brought  to  gaol  presently,  and  after 
some  sleep  she  recovered  her  understanding,  but  marvelled  how  or 
why  she  came  thither;  she  was  indicted  for  murder,  and  upon  her 
trial  the  whole  matter  appearing,  it  was  left  to  the  jury  with  this 
direction,  that  if  it  did  appear,  that  she  had  any  use  of  reason  when 
she  did  it,  they  were  to  find  her  guilty;  but  if  they  found  her  under 
a  phrenzy,  though  by  reason  of  her  late  delivery  and  want  of  sleep, 
they  should  acquit  her ;  that  had  there  been  any  occasion  to  move 
her  to  this  fact,  as  to  hide  her  shame,  which  is  ordinarily  the  case 
with  such  as  are  delivered  of  bastard  children  and  destroy  them ;  or 
if  there  had  been  jealousy  in  her  husband,  that  the  child  had  been 
none  of  his ;  or  if  she  had  hid  the  infant^  or  denied  the  fact,  these 

VOL.   I.- 
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b.9d  been  civideiices  that  the  pbrenzy  was  counterfeit;  but  none  of 
these  appearing,  and  the  hpa<Qsty  and  virtuou^  deportment  of  the 
woman  in  her  health  being  known  to  the  jury,  and  many  ciroom* 
stances  of  insanity  a ppeariAgy  the  jiiry  found  her  not  guilty,  to  the 
satisfaction  of  all  that  heard  it.  •  . 

Touching  the  gr«at  crime  of  treason  regularly  the  same  is  to  be 
said,  as  in  case  of  homieidej  such  a  phrenzy  of  insanity  as  excuseth 
£rom  the  guilt  of  the  one,  excuseth  from  the  guilt  of  the  other :  the 
reason  is  the  same ;  he  that  cannot  act  felonich  or  animo  felonico 
cannot  act  prociiiorzi,  for  being  under  a  full  alienation  of 
[]  37  ]  mind,  he  acts  not  per  electionem  ox  inteniionem.  This  ap- 
pears by  the  statute  of  33  H,  8.  cap^  20;  which,  though  it 
^nact^  that  a  non  compos  mentis  shall  be  tried  for  treason,  yet  it 
expressly  declareth,  **•  That  if  any  commit  high  treason,  while  they 
9re  in  good,  whole,  and  perfect  memory,  and  after  examination  be- 
come non  eompas  mentis  and  that  it  be  certified  by  four  of  the 
council,  that  at  the  t\me  of  the  treason  they  were  of  good,  sounds 
and  perfect  memory,  and  then  not  mad,  nor  lunatic,  and  afterwards 
becama  mad  j  then  they  shall  proceed  to  trial  :'^  which  strongly 
enfofceth,  that  a  treason  o|u:mot  be  committed  by  a  madman,  or 
lunatic,  during  his  lunacyi 

And  with  this  agrees  my  lord  CokCy  P.  C  p.  6.  in  these  words, . 
f^  He  thalt  is  non  compos  mentis^  and  totally  deprived  of  all  com^ 
passings  and  imaginations,  cannot  commit  high  treason  by  compass- 
ing or  imagining  the  death  of  the  king;  (or  furiosus  solo  furore 
puniter;  but  it  must  be  an  absolute  madness,  and  a  total  depriva- 
tion of  memory.*' 

This,  though  it  be  general,  yet  the  same  author  tells  us,  4  tlep.  124. 
b,  Beverly^s  case,  in  these  words,  <^  Mes  in  ascun  cases  non  compos 
mentis  poit  committe  hault  treason,  come  si  il  tua,  ou  offer  a  tuer  le 
roy.''  .This  is  a  safe  exception,  and  I  shall  not  question  it,  because 
it  tends  so  much  to  the  safety  of  the  king's  person;  but  yet  the  Same 
author,  P.  C,p.  6.  tells  us,  that  though  this  was  anciently  thought  to 
be  law,  yet  it  is  not  so  now ;  for  such  a  person  as  cannot  compass 
the  death  of  the  king  by  reason  of  his  insanity,  cannot  be  guilty  of 
treason  within  the  statute  of  25  E,  3,  And  thus  far  concerning  the 
incapacity  of  idiocy,  madness,  and  lunacy. [5] 


[5]  Insanity  is  a  disease,  which  caases  the  patient  while  awake  to  mistake  the  phan- 
toms  and  operations  pf  imagination  for  realities,  which  consequeilktly  become  the  motives 
of  his  diaooarse  and  actions,  while  at  the  time*  there  is  an  abeeuce  of  any  bodiJy  disorder 
that  can  account  for  the  phenomena. 

Perhaps  the  best  defipition  of  Insanity  is  in  sir  Alexander  Critehim^g  dnumpntarUt^P' 
165.    Insane  persons  are  arranged  into  classes; 

1.  Maniacs,  who  are  under  a  phrenzy. 

3.  Lunatics,  having  lucid  intervals. 

3.  MKLANCdoLica,  subject  to  constant  depression. .  . 

4.  Mo.NOMANiAcs,  Under  a  delusion  upon  a  particular  subject. 

5.  DcMKNTKD,  deprived  of  mind  by  grief,  sickness,  aqcidents,  or  old  age.  ChittyU 
Medical  Juruprudence,  345. . 

Lord  Ctile  says,  "  Many  timflt  the  L&tia  word  expreiMt  the  true  meaning,  and  calleth 
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him  not  ffiiMat  iemeiu  /ktistttt,  Imiatict  fatnuB  'stuUms^  or  the'  like,  bat  nan  eompot 
mentis/*    Co.  Zilt.  347,  «. 

Brmeton  ^ajre,  **fari09u$  mm  inUUigU  quod  agit  et  anipto  et  ratione  carets  €t  non  muU 
turn  diMl^  m  brutiay    lAb.  5^420,  b. 

Lord  Hale  observee  correcUj,  {ante  29, 30,)  that  **  it  is  very  difficolt  to  define  the  invisi. 
Ue  line  that  dividea  perfect  and  partial  insanity,  bnt  it  must  rest  on  cipcumstances  duly 
to  be  weighed  and  considered  by  judge  and  jury,  lest  on  the  one  side  there  be  a  kind  of 
inhomanity  towards  defects  of  human  nature,  or,  on  the  other  side,  too  great  an  indul- 
gence given  to  crimes.*^ 

**  The  OKMt  difficult  cases,**  said  Brtkine  in  Bayfield's  trial,  **  are  where  reason  Is  not 
wholly  driven  from  lier  •seat^bot  di&traction  sits  down  upon  it  along  with  her,  holds  her 
trembling  npon  it,  and  frightens  her  ftoin  her  propriety r  Such  patients  are  vit^tims  to 
deluMtan  of  the  most  alarming  description,  which  so  overpowers  the  faculties  and  usurps 
so  ftrmly  the  place  of  Tealittee^  as^not  to  be  dislodged  and  shaketi  by  the  organs. of  per- 
eepCion  and  sense.  DelueUm^  therefore,  where  there  is  no  phrenzy  or  raVing  madness,  is 
the  troe  character  of  insanity,  and  where  it  cannot  be  predicted  of  a  man  standing  for 
life  or  death  for  a  crime,  he  ought  not  to  be  acquitted." 

Some  roles  about  freeing  a  lunatic  from  criminal  responsibility  may  be  fbmid  in  1'  CoU 
liMois  oit  Lvnocy,  473,  474.  477. 

There  most  be  an  absolute  disposfession  of  the  firee  and  natural  agency  of  the  human 
mind.  The  prisoner  must  have  been  incapable  of  distinguishing  between  good  and  evil, 
and  of  comprehending  the  nature  of  what  he  was  doing.  Being  a  lunatic  wfore  or  after 
the  act,  is  not  enough ;  his  madness  must  be  complete  and  alwolute  at  die  moment  when 
the  olienoe  was  committed. 

Cooper  expresses  the  same  rule.  **The  insanity  must  be  distinct  and  manifest  at  the 
time  the  crime  was  committed.**    Cooper*s  Med.  Jur.  381 . 

Bo  Male  says;  Where  no  insanity  is  proved,  and  there  has  been  none  previously  ex- 
isting, where  the  delinquent  has  acted  fh>m  facts  and  existing  circumstances,  the  law 
does  not  protect  him.    VooperU  Med,  Jur*  S35. 

Shelford^  from  a  number  of  adjudged  cases,  thus  deduces  the  rule  of  law.  If  a  person 
liable  to  partial  insanity,  which  only  relates  to  particular  subjects  br  notions  upon  which 
he  talks  and  acts  like  a  madman^  still  has  as  much  reaton  as  enables  him  to  distinguish 
between  right  and  wrong,  he  will  be  liable  to  that  punishment  which  the  law  attachcf 
to  his  crime.    Shelford  on  Lanaey,  458. 

He  cites  lord  Ferret^s  case,  10  Howeirs  Slate^  Trials,  947 ;  Arnold's  cane,  16  ttowelVt 
Statt  THrZf,  764;  Parker^s  case.  1  CsUinson'on  Lunacy^  477;  Bellingham's  case,  1 
CoUinmm  an  Lanaey,  636 ;  OJford*s  case,  5  Carr  aiid  Paynes  168;  Bowler's  case,  i  CoU 
ItasoR,  673,  and  54  Awiknai  Register^  309. 

Sir  JoAn  Mitford  said,  inHadJield's  trial,  97  MoweWs  StaU  THxls,  1390,  **  because  there 
is  a  natural  impression  on  the  mind  of  man  of  the  distinction  between  good  and  evil, 
which  never  entirely  loses  hold  of  the  mjnd  whilst  the  mind  has  any  capacity  whatever 
to  exert  itsel(  nothing  but  total  and  absolute  debility  deprives  the  mind  of  sny  man  of 
that.  If  conscious  ef  the  act,  as  the  result  of  design  and  contrivance,  an^  of  the  conse. 
qoences  of  the  act,  is  there  not  a  moral  sense  which  indicates  criminal  responsibinty  V 

**  The  tme  criterion  of  insanity/*  said  sir  John  Nichols,  **  is  delusion,'*  and  he  cites 
Ltcke  on  the  Human  Understanding,  Book  2,  ch.  U,  f  13.  In  Dev)  v.  Clark,  3  Addamo 
90,  91.    Dementation  arbing  from  unruly  passion,  is  no  excuse. 

Mr.  Chittff  (p,  345)  thus  expreises  the  role  of  law :  **  The  true  test  of  insanity,  where 
there  is  no  frenzy  or  raving,  is  the  absence  or  presence  of  delusion,  and  delusion  exists 
whenever  an  individual  once  conceives  something  extravagant  ta  exist  which  has  no 
•xisteooe,  and  when  he  is  incapable  of  being  reasoned  out  of  that  absurd  conception. 
In  criminal  eases,  therefore,  the  question  is  simple,  adapted  to  the  comprehension  of 
every  joryman,  **  whether,  at  the  time  the  act  was  committed,  the  prisoner  was  incapa- 
ble  of  judging  between  right  and  wrong,  and  did  not  know  that  the  partidular  act  was 
an  ofienoe  against  the  laWs  of  Grod  and  nature.** 

He  adds,  "  The  law  presumes  the  competency,  and  therefore  the  question  is  always 
presented  to  a  jury  upon  the  negative,  which  most  be  estaUiehed  on  the  part  of  the 
prisoner;  the  burthen  of  proof  is  on  him.** 

Mr.  ChiUff  is  entirely  supported  by  Mr.  Er shine,  whom  he  quotes,  and  the  uniform 
tenor  of  antiboritative  decisions  shows  that  no  better  rule  than  that  which  Ershint  laid 
down  in  Haeffiekts  trial  has  been  framed.  ^     ^     * 

To  deliver  a  Ionise  from  responsibility  to  critninal  justice,  said  he,  above  all,  in 
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»  cjuft  of  alfepodtyi  the  relation  between  the  lUeeete  and  tbe  «et  ehonld  be  ipparent,  the 
delusion  an^  -the  act  must  be  connected.  I  cannot  allow  the  protection  of  ineaoi^ 
to  a  man  who  exhibits  odIj  violent  -passions  and  m/iligfHfnt  resentments  act^g  upon 
real  circamstances,  who  is  impelled  to  evil  from^no  morbid  delusion,  but  who  proceed^ 
npon  Hhe  ord^iarj  perceptions  of  tbe  mind«    S6e  Parket  argtundo  in  Boger*s  JYial^ 

**•  In  criminalcaseSt  in  order  to  absolve  the  party  .fi-om  guilt,  a  .higher  degree  of  insanity 
most  be  shown  than  would  be  sufficient  to  discharge  him  from  the  obligations  of  his  con* 
tracts.  In  tliese  cases  the  rule,  of  law  is  understood  to  be  this ;  that  *  a  man  is  not  to  be 
excused  fropi  reepousibility,  if  he  has  capacity  and  reason  sufficient  to  enable  him  to 
distinguish  between  right  and  wrong,  as  to  the  particular  adt  he  is  then  doing ;  a  know- 
ledge and  consciousness  that  the  act  he  is  doing  is  wrong  and  criminal,  and  will  subject 
blm  to  punishment  In  order  to  be  responsible  he  must  have  sufficfent  poWer  of  memory 
to  recollect  the  relation  in  whioh  he  stands  to  others,  and  in  which  others  staodto  him; 
that  the  act  he  is  doing  is>  contrary  to  the  plain  dictates  of  justice;  and  right  injurious  to 
others,  and  a  violation  of  the  dictates  of  duty.  On  the  oontrary,  although  he  mav  be 
labouring  under  partisd  insanity,  if  be  still  understandythe  natuVe  and  character  of  hie 
act  and  its  consequences,  if  be  has  a  knowledge  that  it  is  wrong  and  criminal,  and' a 
mental  power  sufficient  to -apply  that  knowledge  to  his  own  case,  and  to  know  that  if  lie 
does  .the  act  he  will  do  wrong  and  receive  punishment,  such  partial  insanity  is  not  suffi- 
cient to-  exempt  him  from  .responsibility  for  crimii^al  acts.  If  then  it  is  proved  to.  tbe 
saiisikction  of  the  jury,  that  the  mind^of  the  accused  was  ia&  diseased  and  unsound  state^ 
the  que^on  will  be,  whether  the  disease  existed  to  so  high  a  degree,  that  for  the  time 
being,  it  overwhelmed  the  reason,  conscience,  and  judgment,  and  whether  the  prtBoner 
in  committing  the  homicide,  acted  from  an  kresisUble  and  uncontrolable  iropul8e;^f  ao, 
then  the  act  was  not  the  act  of  a  voluntary  agent,  but  the  involuntary  act  of  the  bodjr 
without  the  concurrence  of  a  mind  directing  it**    3  OreetU.  on  Bvidf  §  372. 

The  question  of  insanity  in  a  prisoner  is  a  question  for  the  jury,  and  ought  to  be 
etearly  made  out,  in  order  to  exempt  the  party  from  panishment  JRe^  v.  Arnold^  1 
fiuss,  C,SfM,9.r. 

To  justify  the  aquittal  of  a  prisoner  indicted  fur  murder,  on  the  ground  of  insanity,  the 
jury  must  be  satisfied  that  he  was  incapable  of  judging  between  right  and  wrong;  and 
that,  at  the  time  of  committing  the  act,- he  did  not  consider  that  it  was  on  offence  against 
the  laws  of  God  and  nature.     Rex  v.  Offer d^  5  Car,  d^  P,  168. 

Ifi  to  an  indictment  for  treason  for  attempting  tbe  Ufe  of  the  sovereign,  by  shooting  at 
the  Queen,  the  defente  be  insanity,  the  question  for  the  jury  wiH  be,  whether  the 
prisoner  was  labouring  under  that  species  of  insanity,  which  satisfies  them  that  he  was 
quite  unaware  of  the  nature,  character,  and  consequences  of  the  act  he  was  committing  ; 
or  in  other  words,  whether  he  was  under  the  influence  of  a  diseased  mind,  and  was 
really  unconscious  at  the  time  he  was  committing  the  act^  that  it  was  a  crime.  -If  the 
jury  in  such  a  cose  are  of  opinion  that  the  prisoner  did  not;  in^  fkf^tdo  all  that  the  law 
deems  essential  to  constitute  tbe  offence  charged,  they  must,  find  him  not  guilty  generally  ;^ 
and  the  Court  have  no  {K>wcr  to  order  his  detention,  under  the  39  &»  40  Geo.  3.  c.  94,  a.  3« 
although  tbe  jury  should  bq  clearly  of  opinion,  that  the  prisoner  was  in  fact  insane. 
Such  a  state  of  ciroamstances  appearing  to  be  a  casus  omissus  in  the  act  Reg,  v.  Oxford^ 
9  Car,  ^  P.  535, 

If  on  a  trial  the  defence  is  insonityf  >  witness  of;nedical  skill  may  be  asked  whether 
Quch  and  such  appearances,  proved  by  other  witnesses,  are  in  his  judgment  symptoms  of 
insanity.    Rez  v.  Wright^  R-  ^  R*  C,  C.  456. 

.  Where  a  prisoner's  defence  is  insanity,  a  medical  man  who  has  heard  the  trial,  may 
be  asked  whether  the  faets  proved,  show  symptoms  of  insanity.  Rex  v.  Searle^  1  If.  4r 
Rob,  75. 

The  prisoner  was  indicted  for  shooting  at  his  wife,  with  intent  to  murder  her,  &c.,  and 
was  ddfended  by  counsel,  who  set  up  for  him  the  defenee  of  insanity.  The  prisoner* 
however,  objected  to  such  a  defence,  asserting  that  bd  was  not  insane ;  and  he  was  allowed 
by  the  judge  to  suggest  questions,  to  be  put  by  his  lordship  to  the  witnesses  for  the  pro. 
eecution,  to  negative  the  supposition  that  he 'was  insane;  and  the  learned  judge  also,  at 
the  request  of  Uie, prisoner,  allowed  additional  witnesses  to  be  called  on  his.  behalf  for  the 
aame  purpose.  They,  however,  failed  in  showing  that  the  defence  was  an  incorrect  one ; 
and  on  the  contrary,  their  evidence  tended  to  establish  it  more  clearly,  and  the  prisoner 
was  acquitted  on  the  ground  of  insanity.    Reg,  v.  Pearee,  9  Car,  4r  ^«  ^67. 

A  party  having  been  indicted  fbra  misdemeanor^  in  uttering  seditious  words,  and  upon 


mSTORIA  PLACITORUM  CORONA  37 

Ub  wenigiimeitA  reibiio;  Uf  plead,  and  •howiDgr  gymptmnfl  of  IhaanUy ;  And  vp  inqsett 
being  forthwith  taken  under  39  dt  40  Geo.  3,e.  94^.9.  2^  to  try  whether  he  was  insane  or 
not: — Held,  Brat,  that  the  jnry  mi^Jit  form  their  own  judg^ment  of  the  present  state  of 
tbe.prifloiier*iB  mind,  from  his  demeanor  while  the  inquest  was  being  taken;  and  might 
theveopoQ  6nd  him  to  be  insane,  without  any  evidence  being  given  as  to  his  present 
state  :r»SecoodIy,  that  upon  the  prisoner  showing  strong  sjrmptoms  of  insanity  in  Gonrt 
during  the  taking  vf  the  inquest,  it  became  unnecessary  to  ask  him  whether  he  would 
eroas-ezaroine  the  witnesses,  or  would  oBSer  any  remark  on  the  evidence.  Reg.  v.  Goode^ 
7  J<2.  ^  £.  536.      ' 

A  grand  jury  have  no  aathority  by  law  to  ignore  a'  bill  .for  murder  on  the  ground  of 
insanity;  it  is  their  duty  to  find,  the  bill;  otherwise  the  Court  cannot  order  the  detention 
of  the  party  during  the  pleasure  of  the  crown  either  on  SLrraignment  or  trial,  under  Stat*  ■ 
89  &.  40  Oe9. 3,  c.  94,  u.  1  Sl  2.  Reg.  v.  Hodgeg,  3  Cur.  jf  P.  195. 

In  MaasecAtiseUs,  when,  one  indicted  for  murder  would  make  no  distinct  plea,  and 
appeared  to  be  (deranged,  a  jury  were  empanelled  to  try.  whether  he  negiected  to  plead 
viliiilly,  or  by  the  act  of  God-;  and  on  the  finding  of  the  jury  that  it  was  for  the  latter 
reason,  the  court  remanded  him  to  jalL  ~  CommonweaUh  Y.Braley^  1  lfas«.  103. 

**-The  great 'Object  of  punishmeixt  by  kw,  (said  Chief  Jastice  ^aio,  of  Ma9McbtuHt$f 
in  Roger*9  case.)  is  to  i^rd  security  to  the  community  against  crimes,  by  punishing, 
thoee  who  violate  the  laws ;  ahd  this  object-  is  accompl»bedby  ho^ding  oat  the  fear  of 
punishment,  as  the  certain  consequenee  of  such  violation.  Its  effect  is  to  present  to  the 
minds  of  those  who  are  tempted  to  commit  crime,  in  order  to  some  present  gratification, 
u  strong  counterac^ng  motive  in  the  fear  of  punishment.  But  this  object  can  Only  be 
aeeqnplished  when  such  motive  aete  on  an  •intelligent  being  capable  of  remembering 
that  the  act  ahout'to,  be  committed  is  wrong,  contrary  to  duty,  and  snob  as  in  any  weU 
ordered  society  would  subject  the  offender  to  punishment  It  might  in  some  respecto  be 
more  accurate  to  say  that  the  party  thus  acting  under  a  temptation^  must  have  .memory 
and  inteliigenoe  to  recollect  and  know  that  Uie  act  he  is  about  to  commit  is  a  vioiation 
of  the  law.  of  the  land.  Biit  this  mode  of  stating  the  rule  might  lead  to  a  misteke  of 
another  kind,  inasmuch,  as  it  would  seem  to  hold  up  the  idea,  that  before  a  man  can  be 
lastly  puniabed,  it  must  appear  that  he  knew  that  the  aet  was  c^trary  to  the  law  of  the 
land.  But  the  law  assumes  that  every  man  has  knowledge  of  the  laws  prohibiting 
erimes;  an  assumption  not  strictly  true  in  fiict,  but  necessary  to  the  security  of  society, 
and  sufficiently  hear  the  truth  for  practical  purposes.  It  is  expressed  by  the  well  known 
maxim,  igj^ionniia  legit  neminem  sjBeiM<tf-.-igooranc&of  the  law  cannot  be  pleaded  as  an 
exeoee  for  crime.  The  law  assumes  the  existence  of  the  power  of  conscience  in  all  persons 
of  ordinary  intelligence — a  capacity  to  distingaish  between  right  and  wrong  in  referepoe 
to  particular  actions :  a  sense-'of  dutv  and  of  right.  It  may  also  be  safely  ajnumed  that 
every  nun  of  ordinary  intelligence  knows  that  the  laws  of  pociety  are  so  framed  and 
administered,  as  to  prohibit  and  punish  wrong  acts— 'Violation  of  duty  towards  others— 
by  penalties  in  some  measure  adapted  to  the  nature  and  aggravation  of  the  wrong  and 
injorioos  acte  thus  done.  If,  theref<MlB,it  happena  tobe.true  in  any  particular  case,  that 
a  person  tempted  to  commit  a  crime  does  not  -know  that  the-  particular  act  is  contrary  to 
positive  law,  or  what  precise  punishment  the  mnntcipal  law  annexes  to  such  act ;  yet,  if 
the  act  is  paipably  wrong  in  itself;  if  it  be  manifestly  injurious  to  the  righte  of  another, 
as  by  destroying  his  life,  maiming  his  person,  teking  away  his  property,  breakinjf  into 
or  burning  his  dwellingthouse,  ai^  the  like,  there  is  no  injustice  in  assuming  that  every 
man  knows  that  such  acte  are  wromr,  and  roust  subject  him  to  punishment  bjr  law ;  and, 
theiefiire,  it  may  be  assumed  for  all  practical  purposes,  and  without  injustice,  that  ha 
knows  the  act  is  eontrary  to  law.  This  is  the  ground  upon  wliich  the  rule  has  been 
usually  laid  down  by  judges,  when  the  question  is  whether  a  person  has  sufficient  men. 
tal  capacity  to  bo  amenable  for  the  comiiiission  of  a  jsrime,  that  he  most  4iaye  sufficient 
Bientel  capacity  to  distinguish  between  right  and  wrongs  4  applied  to  the  act  he  is  about 
to  eonunit,  and  to  be  conscious  that  the  act  is  wrong;  instead  of  saying,  that  he  must 
have  sufficient  capacity  to  koow  that  it  is  contrary  to  the  law  of  the  land,  because  tbia 
power  to  distinguish  between  right  and  wrong  as  applied  to  the  particisJar  act^a  power 
which  every  human  being,  wliois  at  the  same  time  a  moral  agent  and  a  subject  of  civil 
ffovemnient,  it  assumed  to  posaPS»  is  the  medium  by  whieh  the  law  assumes  that  he 
knows  that  the  same  act  which  is  4  violation  of  high  moral  duty  is  also  a  violation  of  the 
bw  of  the  land.  Whereas,  if  it  were  stated  that  a  person  must  have  sufficient  mentel 
capacity,  to  know  and  understend  that  the  act  he  is  about  committing  is  a  violation  of 
the  law  of  the  land,  it  might  lead  to  a  wrong  conclusion,  and  raise  a  doubt  in  regard  to. 
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peneiM  i|pfioi^iit  of  the  -law.  Tbei«  i»  ao  doubt  tihat  naoy  «  maA  is  held  refpooaitile  fdr 
crime,  and  that  rightftiUf,  who  might  not  know  that  the  act  he  was  about  coinmittth|f 
was  contrary  to  the  law  of  the  hind,  otherwise  than  as  a  moral  being  be  knows  that  it  is 
wrong-^a  violation  of  the  dictates  of  his  own  nataral  sense  of  right  and  wrong. 

To  recur,  then,  to  what  has' already  been  stated.  In  order  tlNit  punishment  may  ope* 
rate  by  way  of  example,  to  deter  others  fr6m  ooramitting  crnninal  acts  when  under 
temptatiop  to\do  so,  by  presenting  a  strong  coonteraoting  motiTS,  the  person  tempted 
must  have  memory  and^ntejligende  to  know  that  the  act  he  is  about  to  commit  is  wrong, 
to  reTnember  and  understand,  that  if  he  commits  the  act  he  will  be  subject 'to  the  punish- 
ment,  and  reason  and  will  to  enable  hiin  to  oompare,  and  cbooes  between  the  supposed 
advantage  or  grati6cation  to  be  obtained, by  the  criminal  act,  and  the  impbnity  ffom 
pttuisbment  which  he  wUl  secure  by  abstaining  froiA  it 

A  person,  therefore,  in  order  to  be  punishab^  by  law,  ^r  in  order  that  his  puntshm^nt 
by  law  may  operate  as  an  example  to  deter  others  firom  committing  criminal  acts  under 
like  circumstances,  must  hav6  sufficient  memory,  intelUgeooe,  reason,  and  will,  to  enable 
him  to  distinguish  between  right  and  wrong  in*  regard  to  the  particular  act  about  to  be 
done,  to  know  and  understand  that  it  will  be  wrong,  ajad  that  he'  will  deserve  ponishmont 
hf  committing  it. 

This  is  necessary,  on  two  grounds:  1st  To  render  it  Juwt  and  reasonable  to  inflict 
punishment  on  the  accused  individual,  and  3d.  To  render  his  pnnhshment  by  way  of 
example,  of  any  utility  to  deter  others  in  like  situations  from  d<4ng  similar  actn,  by  hold* 
ing  up  a  counteracting  motive  in  the  dread  of  punishment  which  they  can  feel  and  com- 
pBehend. 

With  more  immediate  reference  to  the  case,  the  Chief  Justice  proceeded  as  follows: 
In  order  to  eonstitute  a  crime,  a  man  must  have  intelligence  and  capacity  enough  to 
have  acriminal  intent  and  purpose;  and  if  his  reason  and  mental  powers  are  either  so 
deficient  that  he  has  no  will,  no  conscience^  or  controlling  'mental  power,  or  if  through 
the  overwhelming  violence  of  mental  disease,  his  intellsfctual  power  is  for  the  time  bblite- 
rated,  he  is  not  a  responsible  moral  agent,  and  is  not  punishable  for  criminal  acts.  '  Bat 
these  are  extremes  easily  distinguished,  and  not  to  be  mistaken.  The  difficulty  lies 
between  thesb  extremes  in  the  case  of  partial  insanity,  where  the  mind  may  be  clouded 
and  weakened,  but  not  incapable  of  remembering, .  reasoning,  and  judging,  or  so  peN 
▼erted  by  insane  delusion,  as  to  aet  under  false  impressions  and  rinfluenees.  In  thew 
eases,  ilie  rule  of  law,  as  we  understand  iU  is  this:  A  man  is  not  to  bd  excused  fromt 
responsibility  if  he  has  capacity  and  reason  sufficient  to  enablo  him  to  distinguish  be- 
tween ri^ht  and  wrong  as  to  the  particular  -act  be  is -then  doing,  a  knowledge  and  con- 
sciousness that  the  act  he  is  doing  is  wrong  and  criminal,  and  will  subject  him  to  punish- 
ment. In  cnrder  to  be  responsible,  he  must  have  sufficient  power  of  memory  to  recoHect 
the  relation  in  which- he  stands  tp  others,  and  in  which  others  stand  to  him;  that  the  act 
be  is  doing  is  contrary  to  the  plain  dictates  of  justice  and  right,  injurious  to  others,  and 
a  violation  of  the  dictates  of  duty^  JJn  tbe  contrary,  although  he  may  be  labouring  nnder 
partial  insanity,  if  he  atil|  understands  the  nature  and  character  of  his  act  and  its  conse- 
quences; if  he  has  a  knowledge  that  it  is  wrong  and  criminal,  and  a  mental  {Kiwer  .suffi- 
cient to  apply  thai  knowledge  to  his  own  case,  and  to  know  that  if  he  does  the  act  bo 
will  do  wrong  and  receive  ponishmeiit,  such  partial  insanity  is  not  stifficient  to  exempt 
him  from  responsibility  for  criminal  acts.  If,  then;  it  is  proved  to  the  satisfaction  of  the, 
jpry,  that  the  mindof  the  accused  was  in  a  diseased  and  unsound  state,  the  queption  will 
be,  wbeCher  the  disease  existed  to  so  high  a  degree  that  for  the  time  being  it  overwhelmed 
the  reasoi^,  oo^soienoe,  and  judgiftent;  and  whether  the  prisoner  committing  the  homi- 
eide  acted  from  an  irresistible  and  unoootroliable  impulse;  if  so,  then  the  act  was  not  the 
act  of  a  voluntary  agent,  but  the  involuntary  act  of  the  body  without  the  concurrence  of  a 
mind  directing  it  The  character  of  the  mental  disease  relied  upon  to  excuse  thd 
accused  in  this  case,  is  partiaAnsanity,  consisting  of  TfislancAoly,  accompanied  by -delu- 
sion. The  conduct  may  be  in  many  respects  regular,  the  mind  acute,  and  the  eonduct 
apparently  governed  by  rules  of  propriety,  and  at  the  same,  time  there  may  be  insane 
delusion,  by  which  the  mind  is  perverted.  •  The  most  common  in  these  cases  is  that  of 
monomania,  where -the  mind- broods  over  one  idea^  and  cannot  be  reasoned  out  of  it 
This  may  operate  as  an  excuse  for  a  criminal  act  in  one  of  two.  modest  Either  the  delu- 
sion is  such  that  the  person  under  its  influence  hss  a  ^real  and  firm  belief  of  some  fact, 
not  troe  in  itself,  but  which  if  it  were  true,  woold  excuse  his  set ;  as  whertf  the  belief  ie 
that  the  party  killed  had  an  immediato  design  upon  his  life,  and  under  that  belief  the 
iosane  oan  killed  him  in  supposed  selfcdefenoe.    A  commoa  instatiCb  is  where  he  fully 
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rm  thai  tbe  act  lie  if  doiag  b  ^one  hy  the  immedbte  cottunaiid  of  Ood;  and  he  sets 
under  the  delusive,  bat  sineere  belief,  that  what  be  is  doing  is  bj.the  eomuiand  of  a  supsi- 
lior  power,  which  8iipercede|  all  human  laws,  and  the  laws  of  nature;  ot,  2d.  This  state 
of  delusion  indicatee  to  an  azperienced  person  that  the  mind  is  in  a  diaeaied  state,  that 
the  known  tendenoy.of  that  diseased  state  of -mind  is  to  break  out  iiito  sodden  parox- 
ysms of  violence^' Tenting  itself  into  aets  of  homicide  or  other  violent  acts  towards  .friend 
or  ibe  indiscrimittatelyj  so  that  although  there  Was  no  previous  symptoms  and  indications 
of  violeaoe,  yet  the  subsequent  act  eonnecting  itself  with  the  previous  symptoms  and 
indicatioBs,  will^  enable  an  experienced  person,  to  say  that  the  ootbreak  was  of  such  a 
chacaclei,  that  fi>r  the  tifl|ie  being  it  must  have  overborne  ipemory  and  reason :  that  the ' 
act  iraa  the  result  of  pie  disease,  and  not  of  a  mind  capable  of  choosing:  in  short»  that 
it  was  the  xeeult  of  unqontroilabie  impulse,  and  not  of  a  person  acted  upon  by  motives^' 
•nd  governed  by  the  vrill**  Rogtr*9  Trial  Bo^piit  1 644,  p.  273.,  Charge  of  Ch,  Jutt.  Shaw, 

A  case  of  |rreat  interest  an<4  importance  has  lecently  occurred  in  England,  ^g-y* 
McNaughUn,  10  Clark  Sg  Pin,  210,  In  that  case,  the  following  questions  Were  pro. 
pounded  to  the  podges  of  tingland  by  the  House  of  Lords: 

*^  let  What  IS  the  law  respecting  alleged  critnes  committed  by  persons  afflicted  with 
insane  delnsidn  in  respeiet  of  one  or  more,  particular  subjects  or  persons;  as,  for  instance, 
where  at  the  time  of  the  eommissioo  of  the  alleged  crime,  the  siqeused  knew  he  was  act- 
ing contrary  to  law,  but  djld  the  act  complained  of  with  a  view,  under  the  influence  of 
insane  delusioo,  of  redressipg  or  avenging  some  supposed  grievance  or  injury,  or  ,of  pro- 
ducing some  supposed  poblio  benefit  7 

**2d.  What  are  the  pn^r  questions  to  be  submitted  to  the  jury,  when  a  person  alle-« 
ged  to  be  afflioled  with  insane  dehisioa  respeetiag  one  or  more  particular  subjects  or 
persons,  is  charged  with  the  commission  of  a  crime,  (murder,  iiar  example,)  and  insanity 
is  set  qp  as  a  delenoe? 

**  3d.  In  what  terms  ooght  the  question  to  be  left  the  jtay  as  tp  ther  prisoner's  state  of 
mind  at  the  time  when  the  act  #as  committed? 

**  4th.  If  a  person  under  an  insane  dejusion  as  to  existing  facts,  commits  an  offimee  in 
eoneequcnce  thereof,  is  he  thereby  excused? 

**5tii.  Can  a  medical  man,  convenant  with  the  disease  of  insanity,  who  nevef  s^w  the 
prisoner  preTioiis  to  the  trial,  bat  who  was  present  during^  the  whole  trial  and  the  ezarei- 
nation  of  all  the  witnesses,  be  asked  his  opinion  as  to  the  state  of  the  prisoner's  mind  at 
the  time  of  the  commttsion  of  the  alleged  crimci  or  his  opinion  whether  the  prisoner  waa 
CQQseiooa,  at  the  time  of  doing  the  act,  that  he  was  acting  contrary  to  law ;  or  whether 
be  was  labouring  unde;r  eny  or  what  delusion,  at  the  time?" 

The  joint  dpinion  of  all  the  judges,  except  Mr.  Justice  MauU,  was  delivered  by  Lord 
Chief  Justice  Jindal,  as  follows: — **  My  .Lords,  her  Majesty's  Judges,  with  the  exception 
ofMr.  Justice  JMeti/e,  who  has  staled  his  opinion  to  your  Lordships,  in  answering  the 
questions  proposed  to  them  by  your  Lordship's  House,  think  it  right  in  the  first  place  to 
slate  that  they  have  forborne  entering  into  any  particular  discussion  upon  these  ques-. 
tions,  from  the  extreme  and  almoet  insuperable  difflcalty  of  applying  those  answers  to 
cases  in  which  the  facts  are  brought  judicially  before  them.  The  facts  of  each  particular 
ease  must  of  necessity  present  themselves  with  endless  variety,  and  with  evsrv  shade  of 
difference  in  each  case*  and  it  is  their  duty  to  declare  the  law  upon  each  particular  case 
en  &ets  proved  before  them,  and  alter  hearing  argument  of  counsel  thereon.  They  deem 
it  at  once  impracticable,  and  at  the  same  time  dangerous  to  the  administration  of  justice, 
if  it  were  practicable^  to  attempt  ta  make  minute  appMcattons  of  the  principles  involved 
in  the  answers  given  them  by  your  Lordships'  questions;  'they  have  therefore  ooufioed 
their  answers  to  the  statements  of  that  which  they  hold  to  be  the  law  upon  the  abstract 
»  questions  proposed  by  your  Lordships;  and  as  they  deem  it  unnecessary  in  this  particu* 
lar  case  to  deliver  their  opinibns  $eriatimg  and  as  all  concur  in  the  same  opinions,  they 
desire,  me  to  exprew  such  their  unanimous  opinion  to  your  Lordships; 

**  In  ansif  er  to  the  first  question,  assuming  that  your  Lordships*  inquiries  are  confined 
to  those  persons  who  labour  under  such  partial  delusions  only,  and  are  not  in  other  re* 
speets  insane,  we  are  of  opinion,  that  ndtwithstanding  the  party  accused  did  the  act 
oom^ained  of  with  a  vif  w  under  the  influence  of  insane  delusion,  of  redressing  or  afVsng. 
ing  soooe  supposed  grievances  or  injury,  or  of  producing  some  public  benefit,  he  4s» 
nevcfthelessi,  ponishable  according  to  the  nature  m  the  crime  commjtledf  if  he  knew  at 
the  time  of  committing  such  crime  that  he  was  acting  contrary  to  law,— by  which  ex- 
pi«s»ioo  we  onderstand  your  Lordships  to  mean,  the  law  of  the  land.  As  the  third  and 
iDurth  questions  appear  to  us  to  be  more  eonveniently  anbwcred  together,  we  have  to 


87    •  HtSTORIA  PLACITORUM  CORON-E. 

•ubmlt  oor  opinhm  to  be;  ttiatthe- jurj  ought  to  be  told  io  «I1  cases,  that  0fetj  murii 
yesumed  to  be  sane  and  to  poneaira  aufficient  degree  of  reason,  to  be  responsive  for  nis 
crimes,  until  the  contrary  be  proved  to  their  satisfaction rapd  that  to  establish  a  defenoe 
on  Che  ground  of  insanity,  it  imist  be  dearly  proved,  that  at  the  time  of  commiitlng-  the 
act*  the  party  accused  was  labouring  under  -such  a  defect  of  reason  from  disease  ot  the 
mind  as  not  lo  hnow  the  nature  and  quality  of  the  act  he  was  doip?,  or  if  he  did  know 
k,  Chat ,  he  did  not  kno#-  that  .he  was  doing  what  was  wvong.  The  mode  of  putting 
the  latter  part  of  the  question  to  the  jury  on  these  occasions  has  generally  been,  whether 
the  accused  at  the  time  of  doing  the  act,  knew  the  diflference  betweto  right  and  i^rong; 
which  mode,  though  rarely,  if  ever,  leading  to  nny  rarstake  with  the  jury,  is  not  as  we 
conceive,  so  accurate  when -pot -generally  and  in  the  abstract,  as  when  put  with  reference 
to  the^  party's  knowledge  of  right  and  wrong  in  respect  to  the^ery  act  with  which  he  it 
charged.  If  the  question  were  to  be  put  as  to  the  knowledge  of  the  accost  solely  aqd 
.exclusively  with  reference  to  Che  law  of  the  lahd,  it  might  tend  to  confdund  tbo  jury,  by 
inducing  them  to  believe  that  an  actual  knowledge  of  the  law.  was  essential  in  order  to 
lead  to  a  conviction ;  whereas  the  law  is  administered  upon  the  principle  that  every  on« 
Biust  be  taken  conclusively,  to  know  it,  without  proof  that  he  does  know  it.  If  the  ac- 
cused were  conscious  that  the  act  was  one  which  he  ought  not  to  do,  and  if  that  act  Was 
at  the  same  time  oontrary  to  the  law  of  the  land,  he  b  punishable;  and  the  usual  conrse, 
therefore,  bas  been  to  leave  the  question  to  the  Jury,  whether  the  party  accused,  had  a 
sufficient  degree  of  reason  to  know  Chat  he  was  doing  an  act  that  was  wrong;  and  this 
course  we  tliink'is  correct,  accompanied  with  such  oteervations  and  explanations  as  the 
Cifcnmstances  of  each  particular  case  may  require.  The  answer  to  the  fourth  questioa 
must^  of  course,  depend  on  the  nature  of  the  delusion.;  but,  making  the  same  assumptioa 
as  we  did  before,  namely,  that  he  labours  .under  such  a  partial  delusion'only,  and  bnot  ia 
other  respects  insane,  we  think  he  must  be  considere^in  the  same  situation  as  to  responsi- 
bility, as  if  the  fkcts  with  respect  io  which  the  delosioii  exists  were  reaL  For  example,  if 
under  the  influence  of  delusion,  he  supposes  another  man  to  be  io  the  act  of  attempting  t» 
take  away  iiis  life,  and  he  kills  that  man,  as  he  supposes,  in  self  defence,  he  would  be 
exempt  from  punishment  If  his  delusion  was,  that  the  deceased  had -inflicted  a  serioos 
injury  to  his  character  and  fortune,  and  he  -killed  him  in  revenge  for  such  supposed  in- 
jury,  ho  would  be  liable- io  punishment.  In  answer  to  the  last  question,  we  state /to  your 
Lordships,  that  we  .think  the  medical  manf  under  the  circumstances  supposed,  cannot,  in 
strictness,  be  asked  his  opinion  in  the  terms  above  steCed,  because  each  of  those  ques- 
tions involves  the  determination  of  the  truth  of  the  facte  deposed,  on  which  it  is  for  the 
jury  to  decide;  and  the -questions  are  not  mere  questions  upon  a  matter  of  science,  in 
which  case,  such  evidence  is  admissible.  But  where  4he  fecte  are  admitted,  or  not  dis- 
puted, and  the  question  becomes  subsUntially  one  of  science  only,  it  may  be  coijivenient 
to  allow  the  question  to  be  pot  In  that  general  form,  though  the-  same  cannot  be  insisted 
on  as  a  matter  of  right*'  Per  Ttndal^  C*  J,  delivering  the  opinion  of  the  Judges  |a 
McNdugkUn'9  Coie,  10  CL  Sc  Fin.  900.  30&  MauU^  /.,  diss.  ji.  204— 208.  See  also 
Ifanaard'9  Pari  Debates,  Vol,  61.  pp.  288.  714. 

In  a  late  case,  {CrnnmonweaWk  v.  moBler,}  before  the  Supreme  Court  of  Pennsylvania, 
fhe  defence  of  insanity  was  set  op  on  an  indictment  fer  murder,  and  discussed  at  great 
length.    Qhief  Justice  Gibson,  in-delivering  the  charge  to  the  jury,  said : 

**  Insanity  is  menial  or  moral — ^the  latter  being  sometimes-called  homicidal  mama,  and 
properly  sa  It  is  my  purpose  to  deliver  to  you  the  law  on  this  ground  of  defence,  and 
not  to  press  upon  yonr  consideratioo,  at  least  to  an  oiiusuaf  degree,  the  cireumstences  of 
the  present  case,  on  which  the  law  acts<  A  roan  may  be  inad  on  aH  subjecta ;  and  then, 
though  he  may  have  glimmerings  of  reason,  he  is  not  a  rssponsible  agonU  This  ia 
general  insanity;  but,  if  it  be  not  so  great  in  ito  extent  or  degree  as  to  blind  him  to  tlie 
nature  and  consequences  of  his  moral  duty,  it  Is  no  defeuce  to  an  accusation  jof  criine. 
It  must  be  so  great  as  entirely  to  destroy  hit  perception  of  right  and  wrong;  and  it  is 
not  until  that  perception  is  thus  destroyed,  that  he  ceases  to  be  responsible..  It  must 
amount  to  delosion  or  hallucination,  controlling  his  will  and  making  the  commiseion  of 
the-act  in  his  apprehension*  a  duty  of  overruling  necessity.  The  moist,  apt  illustration 
of  the  latter  is  the  perverted  sense  of  religious  obligation,  which  has  caused  men  some- 
times to  sacrifice  their  wives  and  children. 

**  Partial  insanQy  is  confined  to  a  particular  snbject— the  man  being  sane  on  every 
other.  In  that  species  of  madness,  it  is  pUin  that  be  is  a  responsible  agent,  if  he  were 
not  instigated  by  his  madness  to  perpetrate  the  act  He  continues  to  be  a  legitimate 
inbject  of  puniabmentt  altbongh.  he-  may  have  been  laboring  ptidsr  a  moral  obliquity  of 
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yereeption,  as  much  so  u  if  be  were  merely  laboring  under  an  oUiqiiity  of  vision.' .  A 
man  wlioee  mind  squints,  unless  impelled  to  crime  by  Ih^s  very  mental  obliquity,  is  aa 
much  amonabie  to  ponishment  as  one  wbose  eye  squints.  On  this  point,  there  has  been  a 
mistake  as  melancholy  as  it  is  popular.  It  has. been  announced  by  learned  doctors,  liiat, 
if  a  man  has  the  least  taint  of  insanity  entering  into  his  mental  structure,  it  di^arges 
him  of  all  responsibility  to  the  laws.  To  this  monstrous  error  may  be  traced  both  tbe 
lecuidity  in  homicides  which  has  dishonored  this  country,  and  the  immunity  which  has 
attended  them.  The  law  is  that,  whether  the  insanity  be  general  or  partial,  the  degree 
•f  it  most  be  so-  great  as  to  have  ^controlled  the  wail  of  its  subject,  and  to  have  taken 
from  him  the  freedom  of  moral  action. 

t*  But  there  is  a  moroi  or  komieidal  insanity  consisting  of  an  irresistible  inclination  to 
kill,  or  to  commit  some  other  particular  offence.  There  may  be  an  unseen  ligament 
ptessing  en  the  mind,  drawisff  it  to  eonsequences  which  it  sees,  but  cannot  avoid,  and 
placing  it  under  a  coercion  which,  ^hile  its  results  are  clearly  perceived,  is  incapable  .of 
resistance.  The. doctrine  which  acknowledges  this  mania  i*  dangerous  in  its  relations » 
and  ean.be  recognized  only  in  the  clearest  cases.  It  ought  to  be  shown  to  have  been 
habitual,  or  at  least  io  have  evinced  itself  in  more  than  -a  single  instance.  It  is  seldom 
directed  against  a  partieular  individual ;  but  that  it  may  be  so.  is  proved  by  the  case  of 
the  young  woman  who  was  deluded  by  an  irresistible  impulse  to  destroy  tier  child,  thooghr 
aware  of  the  heinous  nature  of  the  act  The  frequency  of  this  constitutional  malady  is 
fortanately  small,  and  it  is  better  to  confine  it  within  the  strictest  limits.  If  juries  were 
to  allow  it  as  a  general  motive  operating  in  cases  of  this  character,  its  recognition  would 
destroy  social  order  as  well  as  personal  safety.  To  establish  it  as  a  justification  in  any 
particular  case,  it  is  necessary  either  to  show,  by  clear  proofs,  its  contemporaneous 
existence,  evinced  by  present  circumstances,  or  the  existence  of  aa  habitual  tendency 
developed  in  previous  cases,  becoming  in  itself  a  second  nature.**  ^ 

The  jtti^  convicted  the  prisoner,  ind  the  Court  was  unanimous  in  refiising  a  new  triaL 
Csm.  V.  BluUr.  6  Penu.  L  J,  93,  4  B*rr,  Rep. 

The  leading  works  npon  the  medical  jurispntdence^of  msanity,  are  'Etquirol  on  tiu 
fmnity;  Mare  de  la  FoLie;  Ray  on  ln»gnUy;  Win$low  on  the  Plea  af  Ineanity;  CoUin" 
sen  on  iMnaty;  Shelf ord  on  Lunoey,  Taffior^e  Med,  Jut.  {London^  1844.)  The  inquirer 
will  find  an  article  on  the  value  and  effect  of  medical  testimony  in  The  Britieh  and 
Foreign  Med,  Review  for  July,  1843.  In  Roger^e  Trial,  (Boston,  1844,)  reported  by 
Messrs.  Bigelaw  ^r  Bemie^  counsel  for  the  defendant,'  will  be  found  aH  the  leading  aotho. 
rities,  both  the  text  books  and  the  adjudged  ease^  many  of  them  learnedly  and  the- 
Mugbly  examined. 


CHAPTER  V. 


COKCEBHlnO    CASUALTY   AND    MISFORTUNE^  HOW   FAB    IT   EZCUSETH 

IN   CRIMINALS. 

I  COME  to  the  second  kind  of  accidental  defects,  t;iz.  casualty 

and  misforiunt^  and  to  consider  ho\v  far  it  excuscth :  and  [  38  ] 

first  we  are  to  observe  in  this,  and  likewise  in  some  other 

of  the  defects  before  and  hereafter  mentioned,  a  difference*  between 

civil  suits,  th2^t  are  terminated  in  compensatianttn  damni  Ulatij  and 

criminal  suits  of  prosecutions^^,  that  are  in  vindictam  criminis  com' 

missi. 

If  a  man  be  shooting  in  the  fields  at  rovers,  and  bis  arrow  hurts 
a  person  standing  near  ihe  mark,  the  party  hurt  shall  have  hi^  ac- 
tioQ  of  trespass^  and  recover  hisdamages,  though  the  hurt  were  cas- 

T0L«  I. 
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iial;(a)  for  the  paNy  is  damliiiied  by  him,  aikl  the  damages  are  btiC 
,  his  reparation  ;  bht  if  ihe^ party  had  been  killed,  it  had  been  perinfor^ 
iui^iumf  and  the  archer  slK>uld  not  suffer  death  for  it,  though  yet 
he.  goes  not  altogether  free  from^alipunishment.^A)  6  E.  4,  7.  per 
Catesit/.{c) 

As  to  criminal  proceedings,  if  the  act  that  is  committed  be  simply 
casual,  and j9en  infortunium^  regularly  that  act,  which,  were  it  done 
eo?  a nimi  intentions f  were  punishable  with  death,  is  not  by  the  laws 
o£  England  to  undergo  that  punishment ;  for  it  is  the  will  and  in- 
tentioa,  that  regularly  is  required,  as  well  as  the  act  and  eveut,to 
ipake  the  offence  capital. 

Now,  what  shall  be  said  thus  simply  casual,  and  what  the 
[  39  3  punishment,  will -be  at  targe  considered-,  when  we  come  -to 
homicide  per  infortunium;  only  something  will  be  neoes- 
sary  to  be  said  thereof  Ircre,     - 

If  a  man  do  ex  intentions  and  voluntarily  an  unlawful  act  tending 
to  bodily  hurt  of  any  person,  as  by  striking  or  beating  him,  though 
he  did  not  intend  to  kill  him,  but  th^  death  of  the  party  struck  doth 
follow  thereby  within  the  year  and  dsLyi{d)  or  if  he  strike  at  one, 
and  missing  him  kills  another  whom  he  did  not  intend,  this  is  felo- 
i]y(e)  and  homicide^  and  not  casualty  or  per  infortunium. 

So  it  is  if  he  be  doing  an  unlawful  act,  though  not  intending  bodily 
harm  of  any  person,  as  throwing  a  stone  at  another's  horse,  if  it  hit 
a  person  and  kill  him ;  this  is  felony  and  homicide  and  not  per  inform 
iunittm;{f)  for  the  act  was  voluntary,  though  the  event  not  intended.; 
and  therefore  the  act  itself  being  unlawful,  he  is  criminally  guilty  of 
the  consequence,  tjmt  follows :  ..  _ 

But  if  a  man  be  doing  a  lawful  act  without  intention  of  any  bodily 
harm  to  any  person,  and  the  death  of  any  person  thereby  ensues,  as 
if  he  be  cleaving  wood,and  the  axe  flies  from  tKe  helve,  and  kills  an- 
other, this  indeed  is  manslaughter,  but  per  infortunium;  and  the 
party  is  not  to  suffer  death,  but  is  to  be  pardoned  of  course;  for  it 
appears  by  the  statute  of  Marlbridgey  cap.  26.  that  it  was  not  done 

(a)  Hob,  134. 

<6).  For  he  forfeits  all  hii  goodi  and  chattels.  3  Al  3. 18.  F.  Cmrcnt,  3Q2. 2  Ctf.  IhstiC, 
149.  3  Co,  Iiutit,  220,  By  the  ancient  law  he  was  liable  to  make  the  same  recompent^ 
or  weregild^M  in  any  other  case  of  homicide;  e.  g,  if  one  shodting  at  a  mark  should 
accidcnUlly  woand  and  kill  another,  he  was  nevertheless  to  pay  his  weregild.  Leg,  H, 
3. 1,  88. 1,  90f  Legis  «ntm  est  pUtcitam^  qui  inocitnUr  poccat^  icientir  emendei ;  but  by 
the  same  law,  if  one,  who  was  standing  on  a  tree  or  any  other  place,  where  he  was  at 
Work,  should  chonce  to  fall  on  another  passing  by,  he  was  not  to  pay  any  thing,  bat  was 
deemed  entirely  innocent    ^ee  Wilkt  Leg.  AngU'Sax,p,211t  979. 

(e)  B,  Corone  148.    Tre$pa8i  310.    F,  Corone  334. 

(d)  The  reason  of  this  is,  because  the  law  doth  presume,  that  after  the  year  and  day  it 
cannot  then  i)e- discerned,  whether  he  died  of  tho  stroke,  or  a  natural  death.  3  Co.  Jristii, 
SB. 

(e)  The  like  in  the  c^se  of  mathem,  if  a  man  ttrike  at  one,  and  missing  him  maihem 
another,  13  /#.  7, 14.  d. 

(/>  11  H.  1. 23.  a. per  F%mux  Ch.  Just  B.  Corone  329.    Proelamatiou  13. 23,  ulsttsa 

jin. 
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per  felonium ;{g)  yet  the  laws  of  England  are  so  tender  of 

the  Ufe  of  man,  and  to  make  men  very  cautious  in  all  their  [  40  3 

actions  that  the  party,  though  his  life  be  spared,  yet  forfeits 

his  i?oods,  and  must  expect  the  king's  grace  to  restore  them^ 

There  happened  this  case  at  Pef^borovgh:  Peerbroke  into  the 
corn  of  A.  and  spoiled  it  in  the  night  time;  A.  sets  his  servant  to 
watch  in  the  night  with' a  charged  gun  at  the  .corner  of.  the  field, 
commanding  him,  that,  when  he  heard  anything  rush  into  the  stand- 
ing corn,  he  should  shoot  at  that  place,  for  it  was  the  deeri  the  mas- 
ter was  in  another  corner  of  the  field;  rushed  into  the  standing  com ; 
the  servant  according  to  his  master's  direction  shot,  an4  killed  his 
master;  it  was  agreed  on  all  hands,  this* was  neither  petit  treason, 
nor  murder, but  whether  it  weresimple  homicide, otper  infortunium^ 
was  a  great  difficulty :. First,  the  shooting  was  lawful,  when  the  deer 
came  into  .the  corn,  it  being  no  puriieuy  not  proclaimed,  or  chased 
deer;  again,theerror  of  the  servant  was  caused  by  the  master's  direc* 
tion,  and  his  own  act  -^  but  if  it  had  been  a  stranger  that  had  been 
killed  it  had  h^en  homicide,  and  not  misadventure;  on  the  other  side, 
the  servant  was  to  have  taken  more  care,  and  not  to  have  shot  upon 
such  a  token  as  might  have  befallen  a  man  as  well  as' a  deer;  an^l 
therefore  for  the  omission  of  due  diligence,  and  better  inspection,  be- 
fore he  adventured  to  shoot,  it  might  amount  to  manslaughter,  and  so 
be  capital ;  and  this  seems  to  be  the  truer  opinion. 

But  in  the  case  of  Sir  William  Hawkswprthj  related  by  Baker  \Ti 
his  chronicle  of  the  time  of  Edward  IV.  p,  223,(A)  he  being  weary  of 
his  life,  and  willing  to  be  rid  of  it  by  another's  hand,  blamed  his  par- 
ker  for  su&ring  his  4eer  to  be  destroyed,-and  commanded  him,  that 
he  should  slioot  the  next  man  that  he  met  in  his  park,  that  would 
not  stand  or  speak;  the  knight  himself  came  in  tlie  night  into  the 
park,  and.  heing  met  *by  the  keeper  refused  to  stand  or  speak ;  the 
keeper  shot  and  killed  him,  not  knowing  him  to  be  his  master;  this 
seems  to  be  no  felony^  but  excusable  by  the  statute  of  Male- 
fttclores  in  parcis^  for  the-  keeper  was  in  no  fault,  but  his  [  41  "] 
master;  but,  had  he  known  him,  it  Had  been  murder. 

As  to  matter  of  high  treason,  where  the  liffs  of  the  king  is  concern- 
ed, it  is  not  safe  too  easily  to  admit  an  excuse  by  chance  or  misfor- 
tune ;  though  such  fact  cannot  be  treason,  that  was  purely  casual  and 
involuntary,  for  there  must  \>^  di  canvassing  or  imagining  \o  rnake 

ig)  Here  oor  author  ri|f htly  eayi  it  ajtp^rB  by  the  statute  of  Marlbridge^  that  it  waa 
not  lielony,  fi»r  that  statute  only  supposes  it  not  to  be  felony,  bat  does  not  make  that  not 
to  be  felony  which  was  so  before,  as  some  have  imagined.  S.  Ca.  Jn$lit.  148,  315.  for  it 
appears  by  Magna  Charts  cap,  26.  which  was  before  the  statute  of  iMarI6ri^^e,  that  he 
who  killed  another  per  infortunium,  was  in  no  danger  of  death.  KeL  19,3,  nor  iqdeed 
eould  it  be  felony,  it  not  being  done  fdleo  animo,  4  Co,  134  6.  The  design  of  that  statute 
was  quite  of  another  nature,  viz.  that  the  country  should  not  be  amerced  where  a  man 
was  killed  per  tn/ortttntuiii,  for  at  that  iittie  mifrartuM  peculiarly  signified  the  secret  pri- 
Yate  killiiig  of  a  man  $  as  if  he  was  fonufi  killed,  but  it  was  not  known  b?  whom ;  and 
thos  it  is  (jiefined  by  Braeton,  lAb,  IIL  dt  evrona,  cap.  1  to  be  ^eeuUa.odeieio;  and  in  the 
laws  of  Henry  1.  »•  93.  murdritue  homo  dicebater,  eujue  interfedio^  neociebatur;  and  in 
JHalogo  de  Scoecario,  lAb,  I,  cap,  10. 10.  murdrum  idem  e9i^  quod  abicondilum. 

(Jb)  Sub  awno  1471. 
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treason ;  yet  a  treasonable  intention  may  be  disgtiised  under  the  eolpr 
of  chance,  andtHesfafety  of  the  kin^  life  is  of  highest  concernuienrt^ 

And  therefore  when  Waller  Tyrrtl;  with  a  glance  of  an  arrow" 
from  a  tre^  involuntarily,  as  i(/^/Meu;'jPan«(Ar)  tells  us,  killed  Wil-- 
Udrri  Rufus^Sx  could  not'  be  treason,(/)  beeause  there  was  no  purpose 
of  any  naischief,  and  he  sbot  at  the  deer  by  th^  king's  coitimatid ;  yet 
the  fact  was  of  such,  a  consequence,  that  he  fled  for  it,  which  was  a 
circumstance  that  niight  probably  infer,  that  there  was.  some  iH* 
intention,  which  might  make  him  guilty  of  treason,  and  not  barely 
accident     Co.  P,  C.p.  6. 

History  tells  us,  that  upon  a  solemn  just,  or  turnament  appointed 
by  Henry  IL  king  of  France,  upon  the  marriage  of  his  daughter,  the 
king  himself,  would  needs  run,  and  commanded  th^earl  of  Montf^om^ 
try  to  run  against  him ;  the  earl's  lance  breaking  upon  the  king's 
cuirasse,  a  splinter  flew  into  the  king'^  eye,  and  hit  it,  whereof  he 
died^  this  wad  not  treason,  because  purely  accidental.[l] 


[42] 


CHAPTER  VI. 


COl^GERNING    lONORANCE^  AI7D   HOW    FAR    IT    PREVAILS,  TO   EXCUSE. 

IN    CAPITAL  CRIMES. 

Ignorance  of  the  municipal  law  of  the  kingdom,  or  of  the  penalty 
thereby  inflicted  upon  offenders,  doth  not  excuse  any,  that  i^  of  the 
age  of  discretion  and  compos  menlisjUprnthe  penalty  oAhe  breach 

(A)  p.  54.  if)  CuttutnierdeNormand.eop,14, 

-  — -    ■  ■  I  I 

•  -      • 

[1]  Whenever  death  is  tlie  conaeqaence  of  idle,  dangerous  and  unlawful  sports,  or  of 
heedless,  wanton  and  indiscreet  acts,  without  a  felonious  intent  the  party  caosiflg  the 
death  is  guilty  of  manslaughter.  As  if  a  man  rides  ah  unruly  horse  ankongst  a  crowd  6€ 
people,  1  £ast,  P^'C,  231;  or  throws  a  stone,  or  shoots  an  arrow  OYer.a  wall  into  a  pqlK 
lie  6t  frequented  street,  po$t  jMge  475,  or  discharging  his  pistols  into  a  public  street  up- 
on alighting  from  his  carriage,  1  l^ra,  481 :  in  any  of  these  cases,  thourh  the  party  may 
be  perfectly  innocent  of  aiiy  mischieyous  intent,  stilt  if  death  ensues  he  is  guilty  of  man- 
slaughter. So,  if  the  owner  sufFers  to  be  at  Urge  any  animal  which  he  "knows  to  be  vU 
cious  and  mischievous,  and  it  kills  a  man,  it  has  been  thought  by  some  that  he  roray  be  in- 
dicted for  manslaughter;  but  it  is  well  agreed  that  he  i*  S^i^^y  of  a  high  misdemeanor. 
2  Hawk.  P.  C  c.  13,  ^'S ;  and  in  a  very  recent  case  of  that  kind,'  Bisr,  C.  J.  laid  down  atf 
law,  **that  if  a  person  think  proper  to  keep  an  aniOial  of  this  description,  (a  bull)  knowing* 
its  vicious  nature,  and  another  person  is  killed  by  it,  it  wit!  be  manslaughter  in  tlie  own<* 
er,  if  nothing  more ;  at  all  events  it  will  be  an  aggravated  speeiee  tf  manslavgktet :  Blach' 
tnan  v.  SimmondB,  S  Carr,  if  Pay.  140.  If  worlsmen  in  the  ordinary  course  of  their 
business,  throw  rubbish  from' a  house  in  a  direction  in  which  persons  are  likely  to  pass, 
and  any  one  passincr  is  killed,  this  is  manslaughter:  WottTt  ease,  1  E^ot  P,  0.^61,  26S, 
S63,  270;  Rex  v.  MuTphy^  6  Carr,  4r  ^ay*  103.  As  to  what  are  hwful  sports,  see  PuU 
ion,  title  Riot,  4  Steph.  Commentartet  101,  4  Bl  dom.  133,  note  6y  Ryland,  id  ed,  Londi 
1836.  The  cases  in  whiph  the  propriety  of  the  act  which  causes  tKe  injury,  the  man- 
ner of  doing  it,  or  the  circumstances  under  which  it  is  done^  are  considered,  may  be  found 
1  ifatoik  e.  29  «.  3 ;  Fosfer  262;  Rex  r.  Martin,  Z  C.  if  P.  211;  HuW9  ease  liiSi,  Kel 
40;  1  Rvssell  769;  Rex  v.  Walker,  1  C.  ^  P.  320;  Rexr.  Gree,  7  C.  ieP.  156;  R.  v. 
Allen  etoLt  C.  if  P.  153;  4  Inst.  251 ;  Rex  v.  Van  ButeheU,  8  C.  ^  P.  629 ;  Rex  v. 
WiUiamson^  B  C.  ^  P.  635;  Rex  v.  SpilUr,  5  C.  4r  P'  333 ;  eee  po$t,  c.  39  notet. 
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of  it;  because  every'personof  the  Hge  of  discretfon  and  compos  men^ 
its  is  bound  to  know  the  law,  and  presumed  so  to  do :  Ignoranlifl 
eorum,  quae  qui»  scire  tenetur^  rum  excxisat.{a) 

But  ill  some  cases  ignoraniia  facH'Ao\h  excuse,  for  such  an  igno*- 
ranee  many  times  makes  the  aet  itself  morally  Jn  voluntary ;  and  in* 
deed  many  of  the  cases  of  misfortune  and  casualty  mentioned  inrthe 
former  chapter  are  .instances  that  fall  in  with  this  of  ignolrance  i  I 
shall  add  but  one  or  two 'more. 

It  is  known  in  war,  that  it  is  the^greatest  offence  for  a  soldier  to 
kill  or  so  much  as  to  assault  his  general :  suppose  tlien  the  inferior 
officer  sets  his  watch,  or  sentinels,  and  the  geneipal  to  try  the  Vigilance 
or  courage  of  his  sentinels  comes  upon  theln  in  the'night  in  the  pos- 
ture of  an  enemy,  (as^ome  commanders  have  too  rashly  done)  the 
sentinel  strikes^  or  shoots' him,  taking  him  to  be  an  enemy;  his  ignol- 
rance of  the  person  excuseth  his  offence. 

In  the  case  of  Leinet  indicted  for  the  death  of  Frances  Freeman^ 
the  case  was,  that  Willinm  Levet  being  in  bed  and  asleep  in  the 
night,  his  servant  hvce^  Frances.  Freeman  to  help  her  to  ^6  her  work, 
and  about  twelve  of  the  clock  in  the  night  the  servaqt  going  to  let  out 
JPramr^^  thought  she' heard  thieves  breaking  open  the  door;  &he  there-^ 
fore  ran  up  speedily  to  her  master,  and  informed  him^  that  she  thought 
thieves  were  breaking  open  the  door ;  the  master  rising  suddenly,  and 
taking  a  rapier,  ran  dciwn  suddenly ;  Frances  hid  herself  in 
the  buttery;  lest  she  should  be  discovered ;  Leveies  vrxiQ^  [  43  3 
spying  Frances  in  the  buttery,  cried  out  to  her  husband, 
*^Here  they  be,  that  would  Undo  us.'*  •  Levet  runs  into  the  buttery 
in  the  dark,  not  knowing  Frances^  but  thinking  her  to  be  a  thief,  and 
thrusting  with  his  rapier  before  him  hit  Frances  in  the  breast  mortal- 
ly, whereof  she  instantly  died.  This  was  resolved  to  be  neither  mur- 
der, nor  timnslaughter,  lior  felony.  Fife/e  this  base  cited  by  justice 
Jones,  F.  15  Caw;  I.  B.  R.  Cro.  Car.  5 38.     Cook's  csise. 


CHAPTER  VII. 

TOUCHkNd   IKCAFACITIES,  OR  ^XCUSSS   B7  RSASON  OF   CIVIL   8UBJEC* 

TION. 

4 

I  COMB  now  to  those  iocapaciticsj  which  I  have  styled  civil,  and  to 
consider  how  far  they  indemnify  And  excuse  in  criminals,  and  crimi- 
nal punishments. 

And  first  concerning  that,  which  ariseth  by  reason  of  civil  subjec- 
tion. ^ 

And  this  civil  subjection  is  principally  of  the  subject  to  his  prince, 
the  servant  to  his  master,  the  child  to  his  parent,  and  the  wife  to  her 
husband.     Somewhat  I  shall  say  of  each  of  these. 

I.  As  to  the  jftrst  of  these  subjections,  the  subject  to  his  prince; 
it  is  regularly  true,  that  the  law  presumes,  the  king  will  do  no  wrong; 

{a)  Plomd*  343.  «. 
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neither  indeed  can  do  atty  wrong^(a)  and  therefore,*  if  the  king  com- 
piand  an  unlawful  act  to  be-done,  the  offence  of  the  instru- 
1^  44  ]  ment  is  not  thereby  indemnified ;(^)  for.  though  the  krog  is 
not  under  the  coercive  powerof  the  law,[l]  yet  m  manycases 
his  commands  are  under  the  directive  power  of  the  Jaw,  which  con- 
sequently makes  the  act  itself  invalid,  if  unlawful,  and  so  renders  the 
instrument  of  the  execution  thereof  obnoxious  to  the  punishment  of 
the  law.  Vide  Siamfl  P.  C,  102.  b.{c)  yet  ilrihe  time  of  peace,  if  two 
men  combat  together  at  barriers,. or  for  trial  of  skilly  if  one  kill  the 
other  it  is  homicide;  but  if  it  be  by  the  command  of  the  king,  it  is 
8aid(e/)  it  is  no  felony.  11  /7.  7.  ^3.  a. 

II.  As  touching  the  civil  subjectiofa  of  the  child^  or  servant;  if 
either  of  them  commit  an  act,  which  in  itself  is  treason,  or  felony,  it 
is  neither  excused  iior  extenuated  as  to  the  point  of  punishment  by 
the  command  of  his  master  or  parent;  for  the  command  is  void  and 
against  law,  and  doth  not  protect  either  the  commander'or  the  instru- 
ment, that  executes  it  by  such  command.(«) 

ill.  As  to  the  civil  subjection  of  the  tviji  to  the  husband:  though 
in  manj/  cases  the  command,  or  authority  of  the  husband,  either 
express  or  implied,  doth  not  privilege  the  wife  from  capital  punish- 
ment for  capital  offences;  yet  in  ^^me  cases  the  indulgence  of  the  law 
doth  privilege  her  from  capital  punishment  for  such  offences,  as  are 
in  themselves  ojf  a  capital  nature;  wherein  these  ensuing  differences 
are  observable. 

1.  If  a  feme^  covert  alone  without  her  husband,  and  without  the 
coercion  of  her  husband,  commit  treason  or  felony,  though  it  be  but 
larceny,-8he  shall  suffer  the  like  judgment  and  execution,  as  if  she 
were  sole  ;  this  is  agreed  on  all.  hands.  Stamf.  P.  C.  Lib.  I.  cap.  1 9. 
15  E.  2.  Corone  383. 

2.  But- if  she  commit  larceny  by  the  coercion  of  the  bus* 

[  45  ]  band,  she  is  not  guiUy.  27  ^Ass.  40 ;(/)  and  according  to 

some,  if  it  be  by  the  command  of  her  husband  Ibid,{g)  which 

seems  to  be  law,if  her  husband  be  present ;( A)  but  not  if  her  husband 

be  absent  at  the  time  and  place  of  the  felony  committed. 

3.  But  this  command  or  coercion  of  the  husband  doth  tiot  excuse 
in  case  of  treason,  nor  of  murder,  in  regard  of  the  heinousness  of 
those  crim^.  Mr.  Dalion^s  Just.  Ca.  104.(})  And  hence  it  was  that 

(a)  Co.  lAL  19.  6.  4,  . 

{h)  As  if  one  man  "arrett  anoUier  merely  by  the  king'i  commandment,  that  tball  be  no 
excuM  to  him,  bot  he  is  neyerthelesa  liable  to  an  action  of  false  imprisopmeoL  16  tf.^ 
F.  MonstrauM  <ic/fftff  183. 1  H.  7.  4.  B.  Prerogativ€  139. 

(e)  Vide  Bracton  lAb.  111.  D$  octionibu9^  cap.  9. 

id)  Per  Finetuc  Ch.  Just,  bat  Broke  in  his  abrid||Qenient  of  this  ease,  Corone  S39.  says, 
that  other  justices  in  the  time  of  Henry  VIII.  denied  this  opiqion  of  Fineux^  and  held« 
that  it  was  felony  to  kill  a  man  in  justing  snd  the  like,  notwithstanding  the  command- 
ment of  the  king;  for  that  the  commandment  is  against  Uiw.  3  Co.  ln$t,  6S.  160. 

(«)  Dak.  Juei.  Cap.  157.  N.  EdU,   • 

If)  F.  Corone,  199.  Braeton  de  Corone.  cap.  32.  ^  9. 

(g)  Quoniam  ipea  ovperiori  $uo  obtdirt  debet.  Leg,  /na,  2.  57.  B,  Corone  106. 

(h)  Because  the  law  supposes  her  to  be  th^  under  the  coercion  of  bef  husband.  Kel.  31. 

(i)  ^.  EdU,  cap,  157. 

[I]  JU Pt9pU T«  JfcLcod,  1  mVo  Rep.  377.  ~" 
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in  the  cases  of  the  treasons  committed  by  Jlrden  and  SGmermUe\k) 
against  Queen  Elizabeth^  both  their  wives  were  attaint  of  high  trea* 
son,  tliongh  their  execution  was  spared;  and  yet  they  were  only 
assenters  to  their  husband's  treasons,  and  not  immediately  actors  iti 
it,  and  so  were  principals  in  the  second  degree -^  and  upon  the  same 
account  the  earl  of  Somerset  and  his  wife  were  both  attaint,  as  acces^ 
saries  before,  in  the  murder  and  poisoning  of  Sir  Thomcts  Over" 

*«ry.(/)C2]  .  '  ; 

(Ir)  1  And.  p.  104.  \l)  Stat.  TriaU,  Vol  1;  TV.  28  ^  29. . 

-■  .      ■  I  ,       .  .  ^ ^  '     ■     '        .  g    "-^ 

[2]  SomerviUe*9^  cafe,  1  And.  104,  wbich  is  Uie  only  case  where  hnsband  and  wife  have 
been  convicted  of  treakoo,  only  afaowa  that  a  wife  may  be  convicted  of  treason  whh  her 
hasband.  There  Arden  vid  his  wile  were  chaffped  with  procuring  SomervUle  to  destroy 
the  Queen,  and  both  found  guilty,  but  as  none  of  the  evidence  is  stated^  it  may  have  been 
that  the  wife  was  the  instigator,  and  both  properly  convicted.  In  SmnerBeVg  case,  whic)i 
IS  the  only  case  of  a  wife  convicted  as  well  as  her  husband,  as  an  accessary  to  9.  murder, 
according  to  3  In$t,  50,  the  Earl  and  Countess  were  indicted  as  accessaries  before  the 
feet,  to  the  murder  of  Sir  T.  Overbury,  the  wife  wm  arraigned  aloue,  first,  and  pleaded 
guilty,  and  being-  asked  what  she  bad  to  say  why  judgment  of  death  should  not  be  giv^u 
against  her,  she  said,  ^I  can  much  aggravate  but  nothing  extenuate  my  fault.**  (2  St. 
3>.  967.)  Assuming,  therefore,  that  the  indictment  was  joint  against  both,  the  case  only 
proves  that  the  wife  may  pibperly  be  convicted  upon  her  own  confession,  which  indicates 
that  she  was  the  more  guilty  party }  as  it  is  clear  she  was  in  this  case*  See  Hutne^a 
JKsl.  Eng.  voL  S,  p^  €^  &.cJ  But  as  the  Earl  and  Countess  were  separately  arraigned^ 
and  on  different  days,  and  as 'the  indictment  against  the  Earl,  as  recited  in  his  pardon, 
(^  SL  TV.  1014,)  is  against  him  alone,  it  may  .bC'  inferred  that  the  Oountess  was  indict- 
ed alone;  if  so,  the  ease  is  merely  that  of  a  wife  pleading  guilty  to  an  indictment  charg^- 
ing  her  alone  as  accessory,  and  unless  in  tfuch  a  case  sue  either  pleaded  tli^t  she  com- 
mitted the  offence  in  company  with  her  husband,  (as  it  seems  she  may,  Poet,  47,  tf.  37 
Ed,  3  Rat.  34,)  or  such  appeared  to  be  the  case  upon  her  trial,. no  question  as  to  coercion 
eonld  arise.  In  Reg,  v.  Aliton,  8jC.  Sf  P.  418,  Mr.  J,  Patte$on  mentions  an  old  case 
where  a  husband  and  wife  intending  to  destroy  themselves,  took  poison  together,  the 
husband  died  but  the  wife  recovered,  and  was  tried  for  murder,  and  acquitted  solely  on 
the  ground  that  being  the  wife  of  the  deceased  she  was  under  his  control,  and  inasmudh 
as  the  proposal  to  commit  suicide  had  been  first  suggested  by  him,  it  was  considered 
that  she  was  not  a  free  aeeot;  but  I^know  from  the  best  authority,  (says  Mh  Oreavea, 
in  a  note  in  RuaseWi  C^  ^a[.)  that  thoTery  learned  judge  guarded  against  subscribing  to 
the  reason  given  for  this  decision.  Probably  the  case  referred  to  is  an  anonymous  one. 
Maor,  754^  where  it  is  said  the  question  was,  whether  it  was  murder  in  the  woman,  .and 
the  Recorder  caused  the  special  matter  to  be  feund,  but  no  decision  is  stated,  nor  have 
I  been  able,  (adds  Mr.  Oreavea,)  to  find  the  case  daewhere.    I'Ruaa,  on  Crimes^  18,  note. 

Before  SomermUe**  case,  26  £/t;r.'and  iSSomer««(*s  case,  A.  D.  16.15,  there  seems  no  ex- 
ception to  the  general  role  that  the  coercion  of  the  hiiiRband  excuses  the  act  of  this  wife. 
(See  27  An.  4U ;  Stamf.  P.  C.  26,  27.  142;  PuUan  de  Pace  Regie.  130;  Br.  Ah.  Coron^ 
108;  FUz  Ab.  Coron.  130.  160.  199.)  But  aOer  those  cajBOs  there  are  the  following 
exceptions  in  the  books: — Bae.  Max.  57,  excepts  treason  only;  DaUotkt  147,  treason 
ind  murder,  ifiitng  for  the  latter,  itfan*  Lect.  12,  (perhaps  some  reader  of  some  Inn  of 
Court,)  1  Hale  P,  C.  p.  45. '47.  treason,  murder,  and  homicide;  and  p. '434,  treason, 
mnrdei',  and  manslaughter;  Keylingt  31,  an  obiter  dictum^  murder  only ;  ifawi,  b.l,e. 
1,  f.  11,  treason,  murder,  and  robbery;  Black.  Commentaries,  vol.  i.  p.  444,  treason  and 
murder:  vol.  iv.  p.  ^,' treason  and  mala  in  se,  as  murder  anjl  the  like.  Hate^  there* 
lore,  alone  excepts  manslaughter,  and  Hawkins,  iniroduces  robbery  without  an  authority 
ibr  soiioing;  and,  on  the  contrary,  in  Reg.  v.  Cruse,  8  C  Ijf  P.  545,  a  case  is  cited 
where  Burroughs  J^  held,  that  the  rule  extended  to  robbery.'  It  seems  long  to  have  been 
considered  that  the  mere  presence  of  the  husband  was  a  coercion,  (see  4  Black.  Com,  p. 
28.)  and  it  was  so  contended  in  Reg.  y.  Cruse;  and  Bae.  Max,  56,  expressly  states  that 
a  wife  can  neither  be  principal  nor  accessary  by  joining  with  her  husband  in  a  felony, 
because  the  law  intends  her  toiiave  no  will,  and  in  the  next  page  he  says,  ^  If  husband 
and  wife  join  in  committing  treason,  the  necessity  of  obedience  doth  not  excuse  the 
wife's  oflSenee,  as  it  does  in  /elony.**  Now  if  this  means  that  it  does  not  absolutely  exeuse 
as  he  has  stated  in  the  previous  page,  it  is  warranted  by  SomsrtBUWs  case,  which  shows . 
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4.  If  (he  hasband 'and  wife  together  commit  larceny  or  btirglary, 
by  the  o)>inian  of' Bracton,  Lib,  IIL  cap.  8$.  §  lO.(m)  both  are 
guilty;  and  so  it  hath  b^en  practised  by  some  judges.  Vide  Da  It • 
ubi  sttpray  cap.  104.  aiid  possibly  ia  strictness  of  law,  unless  the 

(m)  Ant)  Sect.  9.  and  Fteta^  lAb.  I.  cap.  38.  §  12;  13, 14.  especially,  Sifurium  tnoenuk. 
tur  sub  plavibuB  XJxorxB.  Vide  Brtuton  Sf  FletCy  ibid,  and  LL,  Cnuiif  I.  74. 

that  a  wife  may  be  guUty  of  (reaBon  in  oompany  with  her  husband,  and  which  would  be 
an  ezoeplion  to  the  general  rule  as  stated  by  Bacon,  So  also  would  the  conviction  of  » 
wife  with  her  husband  for  murder  in  any  case  be  an  exception  to  the  same  rule.  Daltoa 
cites  the  exception  frdm  Baeon^  without  the  rule,  and  Hale  follows.  DaUfin  and  the 
other  writers  follow  jBTa/e;  and  it  seems  by  no  means  improbable  that  the  exceptions  of 
treason  and  murder^  which  seem  to  bave'SiprvBg  from  SomermlUi*s  and  SometBeVs  casesi, 
and  which  were  probably  exceptions  to  the  rule  as  stated  hy  Bacon^  have  been  continued 
by  writers  without  advesting  to  their  origin,  or  observing  that  the  presence  of  \he  hus- 
band is  no' longer  considered  an  absolute  excuse,  but  only  affords  a  primd  fade  pre. 
wamption  that  th^  wifb  acted  by  his  coercion.  See  the  argument  of  Mr.  Carrington^,  in 
Aeg.  y,  Cruee^  8  C.  ^T  -P*  ^41.  1  Ru99,an  CrimeBi  18.  24.  Mr.  Greaw^a  Notes,  Amm 
ed.  1845.  See  Com.  y.  Neal,  10  Mass.  R.  152.  MarUno  y.  Com.  1  Afoss.  R.  347.  391. 
Com.  y.  Lciots,  1  Mete.  R.  151.  The  People  y.  Townsend,  3  MlPs  N.  Y.  R.  479.  The 
State  y.  Harvey,  3  N.  Hamp.  R.  65.  Com.  y.  Trimm^,  I  Mass.  R.  476*  Jon«s  y.  l%a 
State,  5  Black/.  {Ind.)  R.  141. 492.    Burn's  Just.  tit.  Wife,  29M  Land,  ed. 

There  is  no  doubt  that  in  all  misdemeanors  a  wife  may  be  jointly  conyicied  with  her 
husband,  as  she  may  be  proved  to  have  acted  voluntarily,  but  there  is  no  atathority  that  the 
same  rule  as  to  coercion,  which  applies  to  felonies,  does^not  eitend  to-misdemea^orr.  On 
the  contrary.  Rex  v.  Price,  8.  C.  ^  P.  19,  and  Anon,  Math*  Dig.  Cr.  Law  262,  show 
that  the  rule  applies  to  the  misdenieanor  of  uttering  base  coin,  and  the  reason  given  ia 
Rex  v.  Dixon,  10  Mod.  335,  and  Reg.  v.  William SfSaUe.  384,  as  to  the  keeping  of  gaming 
and  bawdy  houses,  that  the  wife  may  probably  have  as  ffreat,  n^y  a  greater  share  in  the 
criminal  management  of  the  house,  than  the  husband,  tends  to  show  that  in  order  to  convict 
the,  wife,  she  mpst  be  acting  voluntarily  and  not  under  coercion.  'In  Reg,  y.  Cruse,  8  C^i^ 
P.  541,  the  wife  had  taHcn  a  very  active  part.  Reg,  v.  Williams,  and  Reg.  v.  Ingram^ 
SaUc,  384,  were  in  arrest  of  judgment,  and  therefore  the  Court  would  presume  if  necies- 
sary,  that  the- wife  had  acted  roluntarily;  and  Reg.' v.  Dixon,  wsm  on  demurrer,  and 
tlie  Court  would,  and  it  seems  did,  bold  the. indictment  good,  because  it  might  be  provod 
that  the  wife  was  not  under  coercion.  There  is  no  authority,  therefbre,  that  the  rule 
does  not  extend  to  misdemeanors,,  and  the  tendency  of  the  authorities  certainly  is,  that  it 
does.    1  Russ<.  on  Crimes,  19  note  (S),  bth  Am.  Ed.  1845. 

The  following  positions  seeih  &irly  deducible  from  the  ctoes  upon  this  subject;  Ist^ 
There  is  no  objection  on  demurrer  to  an  indictment  which  charges  husband  and  wife 
jointly,  with  the  .commission  of  an  offence;,  fbr  the  indictment  is  joint  and  several,  and 
both  may  be  convicted,  if  it  appear  that  the  wife  was  not  acting  under  tbe  coercion  of  the 
husband  or  either  of  them ;  2idly,  There  is  no  obieclion  either  in' arrest  of  judgment  or  cm 
error,  t(0  the  joint  conviction  of  husband  and  wife  of  the  same  offence,  for  she  may  hcve 
been  the  instigator^  and  both  guilty ;  3dly,  Upon  the  trial  of  husband  and  wife,  the 
prima  facie  preisumption  is,  that  she  acted  under  his  coercion,  proviaed  he  w.ere  actually 
present  at  the  time  the  felony,  was  committed.  If,  therefbre,  nothing  appe&r  but  that  the 
ftlony  was  committed  while  they  were  both  together,  she  jury  ought  to  be  directed  to 
acquit  the  wife ;  4thly  This  presumption  is  prima  facie  only,  and  may  be  rebutted  either 
by  showing  that  the  wife  was  the  instigator  or  more  active  party,  or  that  the  husband 
though  present  was  incapable  of  coercing,  as  that  he  was  a  cripple,  and  bed  ridden,  or 
that  the  wife  was  tbe  stronger  of  the  two.  1  JRtiss.  on  Crimes^  21  note  (g),  4  Sleph.C  .81. 
The  English  cases  will  be  found  in  1  Russ.  died  svp.^  and  the  American  in  H^arlon*s 
Jm.  Cr tm.  Iiaio,  19, 23. 

The  following  passage  is  taken  from  the  Report  of  the.  Ma^achusetts  Commisxioners, 
appointed  **  to  red  Ace  so  nluch  of  the  Common  Law  as  relate^  to  Crimea  and  Punish- 
ments to  a  written  and  systematic  code  :**   '  ^  . 

''A. married  woman  is  presumed  not  to  act  under  compulsion  by  her  husband  in  the 
commission  of  treason,  murder,  or  robbery  in  his  presence.  In  respect  to  other  felon fes, 
and  to  misdemeanors  committed  by  her,  or  to  which  she  is  accessary  before  the  fact,  in 
pretence  of  her  husband,  and  in  which  lie  is  eoncernod,  the  is  presumed  to  act  under 
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aofnal  Goercion  of  the  husband  appear>  she  ma^  be  guilty  in  such  a 
*e9ise ;  for  it  majr  many  times  fall  outy  that4he  husband  doth  commit 
larceny  by  the  insiigaiions  xhougfn  he  caadot  in  law  do  it  by. the 
coercion  of  his  wife;  but  the  latter  practice  hath  obtained,  that  if  the 
husband  and  wife  commit  burglary  and  larceny  t<>gether,  the  wife 
shall  be  acquitted,  and  the  husband  only  convicted;  and  with  this 
agrees  the  old  book,  2  E.  3.  Corpne  1 60.  And  this  being  the  modern 
practice  and  in/aiforem  viimis  fittest  to  be  followed;  and  the  rather^ 
because  otherwise  for  the  same  felony  the  husband  may  be  saved  by 
the  benefit  of  his'  Clergy,  and  the  wife  hanged,  where  the 
case  is  within  clergy  ;(n)  though  I  confess  this  reason  is  but  C  "^^  1 

(ii)  The  reason  of  this  is,  because  a  woman  cabndt  by  law  have  the-  benefit  <if  the 
e1er;gj.  11  Co.  39.  6.  yet  in  Fitz.  GntwM  461,  it  was  admitted,  that  a  woman  might  claim 
cJergy;  fadweyer,a8  the  law  now  stands,  she  may  in  all  cases  have  the  aame  ^nefitby 
the  statute  of  3  ^  4  TF.  4r  ^*  ^<y«  9.  §  7.  as  a  man  may  by  his  elerjgry.    Set  po9t  e,  44  n, 

.>  '■  III!  I  ■  I  [  I     I 

compnlsion  by  him,  unless  sacb  presumption  is  precluded  by  the  kind,  nature,  or  charad 
ter  of  the  offence,  as  in  case  of  her  being  a  common  scold;  but.  such  presumption  may 
be  rebutted  by  the  circnms^noes  of  tha.case^  or  by  other  evidencci  Arehb.,  P,  (1,8,80* 
JHeJ^B  C,  I  Rum.  16.  1  Hawk,  e.  1,  «.  12,  led,  Dixon  &  WiM^M  C,  10  Mod.  375. 
Zlo/t,  126. 

She  is  not  chargeable  with  instigating  her  husband  to  any  crime. 

-She  is  not  chargeable  for  receiving  goods  stolen,  embezzled,  or  extorted  by  her  favsb 
band;  nor  as  an  accessary  after  the  fact  to  the  commission  of  atsrime  by  her  husband. 

The  common  law  holds  the  wife  answ^able  for  treason,  murder,  and  robbery  commit- 
ted  hy  her  in  presence  of  her  husband,  without^'any  presumption  that  she  is  under  com- 
pulsion by  him.  In  Tespect  toother  felonies,  and  to  misdemeanors  so  committed  by  her, 
the  doctrine  of  the  common  low  is  very  obscure. '  It  is  most  frequently  laid  down  that 
the  is  presumed  to  be  under  compulsion  in  the  commission  of  other  felonie$  in  his  pre- 
tence. But  it  is  distinctly  stated  by  Mr  Deacon^  V.  2,  p.  1377,  and  by  Mr.  Arckbotd^ 
Pr,  Q.  ift,  81,  citing  1  Hale,  516,  that  this  presumption  may  be  rebutted  by  evidence  to 
the  contrary. '  And  yet  in  case  of  its  being  proved  that  the  wifb  was  the  acdive  party  in 
receiving.stolen  goods  in  her  husband's  presence,  she  has  been  hold  not  to  be  charge&bla 
with  the  offence.  Draper'e  C,  Hy.  Sf  M.  234,.cttci  2  Deac.  178-9.  Archer^e  C,  cited 
Archb.y  P.  Q.  8,  80,  which  ia  a  direct  contradiction  of  the  above  doctrine*;  and  see  also 
8^tixrt'*9  C,  1  Aifst.  16,  led^  eited  2  Deao.  1378,  which  was  the  isase  of  an  apprentice 
being  starved  to  death  by  the  husband  and  wife.  By  the  Englioh  law,  this  presumption, 
though  confined  to  felonies,  has  a  very  wide  application,  since  the  catalogue  of  felonies  la 
in  England  much  extended  by  statutes*  It  is  implied  in  the  English  law,  though  no 
rale  is  'emphatically  laid  down  to  thi^  eflfect,  that  the  presumption  is  applicable  to  mis* 
demeaiBors  oommitted  by  th~e  wife  in  presence  of  her  husband.  Thus  Mr.  Deacon,  v.  2, 
p.  1378,  says,  **  In  inferior  misdemeanore;  there  is  another  exception  to  the  irreaponsi* 
bilty  of  the  wife,  for  she  may  be  indicted  and  punislied  with  her  husband  for  keeping  a 
brothel,  this  being  considered  to  be  an  offence  touching  the  domestic  economy  and  govern- 
Beot  of  the  house  in  which  the  wife  hsfs  necessarily  a  principal  share.'^  This  distinctly 
implies  that  the  presumption  extends  tU>  misdemeanors.  But  there  are  some  other 
misdemeanors  to  whicti  the  exception  seems  to  apply  moce  obviously  than  to  that  of 
keeping  a  brothel.  In  cane  of  perjury  by  the  wife,  though  the  husband  might  be  present' 
at  the  time  of  her  testifying,  the  presumption  of  coercion  by  hihi  would  ordinarily  be 
absurd.  The  presuflrptton  of  coercion  by  the  husband'  is  also  limited  in  the  code  re« 
poftsd  by  the  commissioners;,  to  offences  by  the.  wife  in  which  "the  hnoband  i»  concerned^** 
for  otherwise  the  law  Would  make  the  husband  guilty  of  a  crime  committed  by  the  wife, 
though  he  should  endeavour  to  prevent  her'  from  committing  it.  This  limitation  of  the 
ptesomplioD  is  not  known  to  be  stated  in  the  books  of  the  common  law,  but  it  can  hardly 
be  supposed  that  it  is  not  part  of  that  law.  though  the  language  in  which  the  presump. 
tion  18  usually  stated  in  the  books  excludes  such  limitation.  1  Hatok,  c,  I,  led. 
Ardkk.,  P.  Q.  8.  80,  81.  See  Hammond's  Project  of  a  Code  of  Forgery,  a.  633,  p.  197. 
Mx  V.  Cheeney,  Wrights  R,  9.   Report  of  the  Penal  Code  of  BSinsachusettt,  c.  iv.  (Cotton, 
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of  small  Tulae,  foi'  In  manslaughter  comaiitted  jointly  by  husband 
and  wife  the  husband  may  have  his  clergy,  and  yet. the  wife  is  doI< 
on  that  account  to  be  privileged  by  her  coverture^ 

And  accordingly  in  the  modern  practice,  where  the  husband  and 
wife,  by  the  name  of  his  wife,  have  been  indicted  for  a  larceny,  or 
burglary  jointly,  and  have*  pleaded  to  the  indictment,  and  the  wifo 
convicted^  and  the  husband  acquitted;  merciful  judges  have  used  to 
reprieve- the  wife  before  judgment,  because  they  have  thought,  or  at 
least  doubted,  that  the  indictment  was  void  a'gainst  the  wife,  she  ap- 
j)earing  by  the  indictment  to  be  ii  wife,  and  yet  charged  with  felony 
jointly  with  her  husband. 

JBut  this  is  not  agreeable  to  law,  for  the  indictment  stands  good 
against  the  wife,  in  as  much  as  every  indictment  is  as  well  several  as 
joint;  and  as  upon  such  an  indictment  the  wife  may  be  acquitted,  and 
tiie  husband  found  guilty,  so  I  converse  the  wife  nuiy  be  convicted, 
^nd  the  husband  acquitted;  for  the  indictment  is  in  law  joint,  or  sev- 
eral, as  the  fact  happens;  and  so  is  the  book  of  15  E.  2  Coronss  383^ 
and  accordingly  has  been  the  frequent  practice  yide  DaU,  ubi  svp» 
cap.  104,  where  there  are  several  instances  of  the  arraigning  of  hus- 
band and  wife  upon  a  joint  indictmentof  felony;  which,  if  by  la^ 
she  could  not  be  any  way  guilty,  had  been  erroneous,  for  the  indict- 
ment itself  had  bedh  insufficient:  therefore,  though  the  former  prac- 
tice bo  merciful,  and  cautious,  it  is  not  agreeable  to  law;  for,  thongh 
ordinarily  according  to  the  modern  practice  the  wife  cannot  be  guilty, 
if  the  husband  be  ^uihy  of  the  same  larceny  or  burglary ;  yet  if  the 
husband  upon  such  an  indictment  be  acquitted,  and  the.wife  convict, 
judgment  ought  to  be  given  against  her  upon  that  indictment;  for 
every  indictment  of  that  nature  is  joint  or  several,  as  the  matter  falls 
out  upon  the  evidence.     Fide  22  E.  4.  7, (o) 

5.  But  if  the  husband  ai^d  wife  together  commit  a  treason, 
[  47  ]  murder,  or  homicide,  though  sho  only  assented  to  the  trea- 
son, they  shall  both  be  found  guilty,  and.  the  wife  shall  not 
be  acquitted  upon  the' presumption,  that  it  was  by  ihe  coercion  of  jhe 
husband,  for  the  odiousness,  .and  dangerous  consequence  of  the 
crime  ;[3]  the  same  law  it  is>  if  she  be  accessary  to  murder  before 
the  fact.  ' 

6.  If  the  husband  commit  a  felony  or  treason,  and  the  wife  know- 
ingly receive  hinl,8he  shall  neither  be  accessary  after  as  to  the  felony. 
Dor  principal  a?  to  the  treason,  for  such  bare  reception  of  her  hus- 
baud ;  for  she  is  sub potesiate  piri,  and  she  is  boundlo  receive  her 
husband ;  but  otherwise  it  is,  of  the  husband's  receiving  the  wife 
knowingly  after  ari  offence  of  this  nature  committed  by  her.Qt?) 

«  M,  37.  E,  3.  Rot.  34.  Line,  coram  Rege.  Ricardus  Dey  fy  Mar- 
geria  Uxor  ejus  indictati,  pro  receptamento  feiouum ;  Margeria  dicit, 
quod  indictamentum  predict'  super  predictam  Margeriam  factum  mi- 
Co)  B.  Ckaftre  de  pardon  51.  (p)  Co.  P.  C.  108. 

I  • 

1    ■  * 

[3]  See  note  anU  p.  47. 


fflSTOHIA  PLACITORUM  GORONJEl  47 

nns  safficiens  est,  90  quo4  pned'  Matfferia  tempore  quo  ipsadictosfel- 
oiies  recepuisse,  seu  eis  coDsenttre  debuisset,  fuit  cooperta  pr»d.  Mi^ 
earffo  viro  suo,  &  adhuc  est,  &.oinnino  sub  potestate  sua,  cui  ipsa  in 
nullo  contradicere  potuit;  &  ex  quo  non  inseriturin  indicfamento 
prsBdicio,  qaod  ipsa  aliqood  malum  fedit,  nee  eis  coDsentitrit,  sen  ipaoik 
felones  receptavit,  ignorante  viro  suo,  petit  judicium,  si  ipsa,  vivente^ 
▼iro  8U0,de  aliquo  receptamento  in  prsesentia  viri  sui  occasionari.poS"* 
sit, — Postea  viso&  diligent^r  examinato  indictamento  prsdicto  super 
prsefatam  Margeriam  facto,  videtur  curias,  quod  indictameptum  illud 
miaas  sufficiens  est  ad  ipsam  itnle  ponere  respoosuram :  Ideo  cesset 
processus  versus  earn  omnioft,  &c/' 

UpoD  which  record  these  things  are  observable: 

i.  That  the  wife^if  abne  and  without  her  husband,  tnay  be  acces- 
siury  to  a  ieXonj  post  factum.  9*  But  she  cannot  together  with  her 
husband  be  accessary  taa  felony  post  factum  ;  for  it  shall  be  entirely 
adjudged  the  act  of  the  husband ;  and  this  is  partly  the  reason,  why 
she  cannot  be  accessary  in  receipt  of  her  husband  being  a.  felon,  be- 
eauseshe  is  subpotestate  viri..  3.  That  in  this  case  she  was  not  put 
to  plead  to  the  indictment  not  guilty ^  but  took  her  excep- 
tion upon  the  indictment  itself;-  and  so  twte  the  diversity  |]  48  ] 
between  an  indictment  of  felony,  as  principal,  and  the  indict-  ^ 
mentof  her,  as  accessary  after;  for  in  the  former  case  she  shall  be 
put  to  plead  not  guilty  to  the  indictment,  though  it  appear  in  the 
body  thereof,  that  she  is  covert  4.  That  yet  the  Indictment  stood 
good,  as  to  the  husband ;  and  upon  this  consideration,  though  it  is 
true  the  husband  and  wife  may  be  guilty  of  a  treason^  as  is  before 
shown,  yet  it  seems,  she  shall. never  be  adjudged >a  traitor  barely  for 
receiving  her  husband,  that  is  a  traitor,  or  for  receiving  jointly  with 
her  husband  any  other  person  that  is  a  traitor,  unless  she  were  also 
consenting  to  the  treason,  for  it  shall  be  entirely  adjudged  the  aet  of 
her  husband. 

Ii  is  certain  a  feme  covert  may  be  guilty  of  misprision  of  treason 
committed  by.  another. man  than  her  husband:  but  whether  she  can 
be  guilty  of  misprision  of  treason,  if  she  khows  her  husband's  treason, 
and  reveal  it  not,  is  a  case  of  some  difficulty:  on,  the  one  side,  the 
great  obligation  of  duty  she  owes  to  the  safety  of  the  king  aqd  king- 
dom, the  horridness  of  the  offence  of  treason,  and  the  great  danger 
(hat  noay  ensue  by  concealing  it,  seems  to  render  her  guilty  of  mis- 
prision of  treason,  if  she  should  not  detect  it ;  on'  the  other  side^  it 
may  be  said,  she  is  sub  potestate  viri^  she  cannot  by  law  be  a  wit- 
ness against  her  husband,  and  therefore  cannot  accuse  him.  Ideo 
qttsere.  But^  certainly,  if  she  consented  to  the  treason  of  her  husband, 
though  he  were  the  only  actor  in  it,  she'  is  guilty  as  a  principal,  and 
hath  no  privilege  herein  by  her  coverture,  as  is  before  shown. 
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CHAPTER  VIII. 

coNOSBirnre  the  civil  ihcatacitiss  bt  comfouioit  and  veak. 

I  JOIN  these  two  incapacities  together,  because  they  are  much  of  the 
same  nature,  as  to  many  purposes;  and  how  far  these  give  a  privi- 
lege,  Exemption,  or  mitigation  in  capital  punisho^epts/  is  now  to  be 
considered. 

First  J  There  is  to  be  observed  adifferenci3  between  the  times  qf 
war,  or  public  insurrection,  or  rebellion,  and  the  times  Qf  peace ;  for 
in  the  times  of  war,  and  public  rebellion,  when  a  person  is  under  so 
great  a  power,  that  he  cannot  resist  or  avoid,  the  law  in  some  cases 
allows  an  impiinity  for  parties  compelled',  or  drawn  by  fear  of  death, 
to  do  some  acts  in  themselves  capital,  which  admit  no  e^cujse  in  the 
time  of  peace. 

M,2lE.  2i  coram  Rege.  RoL  lOl..  Linc.^  "  fValier  deJUyngton^ 
and  divers  of  bis  confederates  at  St.  Botolph^s  Regiam  potestate'nx 
Assumentes,&  ut  de  GuerrS  insurgentes'  quendam  Thomam  de  Oke-- 
htim  sutorem  in  capitaneum,  &  majorem  suum  eligerunt,'*  seized  on 
two  ships,  and  took  away  the  corn  ;(a)  appointed  a  bell  to  be  rung  ;(6) 
and  commanded^  that  at  the  Hnging  thereof  ipH  fy  eorum  quilibti 
essent  parati^  fyc.  <'  Et  plures.  homines  yillae  praBdictse,  qiiL  ad  male- 
ficia  sua  consentire  noluerunt,  ceperunt,  &  eos  sibi  jurare  fe^erunt  ad 
imprisas  suas  manut^nendas."  They  were  arraigned  upon  the  in- 
dictment, and  committed:  <<  Illi,  qui  coacti  fuerunt  juraire,  dimittun- 
tur  per  manucaptionem ;  &  illi^  qui  receperunt  denarios,  petunt  quod^ 
ex  quo  patdt  per  indictamentum  prs&dictum,  quod  ipsi  coacti  fuerunt 
recipere  denarios  contra  volunlatem  suam,  petunt,  quod  possiht  quieti 
recedere ;  &  consideratum  est  per  curiam,  quod  nihil  mali  in 
[  50  ]]  his  reperitur ;  sed  quia  curia  nondum  a^dvisatuc,  dies  datus 
r  est  per  manucaptionem ;  ideo  veuit  jurata.'^  I  find  no  fur- 
ther proceeding  against  them. 

M,  7  H.  5.  coram  Rege.  Rot.  20.  Here/,  cited  Co.JP,  C'  p.  10. 
Those,  that  supplied  with  victuals  Six  John  Oldcastle,  and  his  accom- 
plices then  in  rebellion,  as  is  said,  were  acquitted  by  judgnient  of  the 
court ;  because  it  was  found  to  be  done  pro .  iimore  mortis^  Sf  quod 
receseeruntj  quitm  cito  potuerufit:  pote,  it  was  only  furnishing  of 
victuals,  and  pro  timore  mortis,  which  excused  them :  for  after  the 
battle  of  Evesham^  in  49  H^  3.,  when  that,  prudent  act  was  made  for 
the  settling  of  the  kingdom,  called  Dictum  de  KenHworth^  those,  that 
were  drawn  to  assist  the  barons  dgainst  the  king,  though  they  were 
not  put  into  the  rank  of  those  that  paid  five  years  value  of  their  k^nds 
for  their  assistance,  viz,  those,  that  gratis^  fy  voluntarie^fy  non  coacti 
miserunt  serviiia  sua  contra  regemy  ^  ejus  Jiiium;  yet,  it  seems, 
they  were  put  to  a  smaller  mulct ;  for  by  the  12th,  Idth,  14th,  and  15th 

(a)  One  hviidred  and  twenty  qnartera  of  corn,  Tolae  86/.  ^ 
(fr)  iiuandam  eomM«Miii  camp^tmm  ardimveniiU  puU&ri. 
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articlQS'^  <<  Coacti,  yel  metu  ducti,  qni  Yenerunt  ad  bella,  tiec  pugna* 
▼eront,  nee  male  fecerant ;  impotentes,  qui  vi  vel  metu  coacti  jnise- 
riint  servitia  sua  contra  regem,vel  ejusrfillum ;  coacli,  vel  metu  ducti) 
qui  fuerunt  deprsedator^s,  &  cum  priiicipalibus  prsedonibus  prssda- 
tiooes  feceruiit,  &  quando  commodfe  potuerunt,  reces$erunt9  &  ad 
domos  redierunt;  [emptores  scienter  rerum  alienarum  valorem  bo* 
ooramy  quae  emerunt,  restituant,  &  in*  misericordia  domini  regis  sint, 
quia  contra  jtistitiam  fecerunt,  quia  rex  inhibuit,  jam  dimidio  anno 
eiapso;]  illi,  qui  ad  mandatum  comitis  Leycestrise  ingressi  sunt 
Northamptpn^  nee  pugnavertint,  nee  malum  fecerunt,  sed  ad  Ecde- 
siam  fugernnty  quando  regem  venientem  viderunt,  &  hoc  sit  attinctum 
per  bonoSySolvant,  quantum  valet  terra  eorum  per  dimidium  annum ; 
illi,  qni  ex  feodo  comitis  tenebant,sint  sofum  in  misericordia 
domini  regis :  impotentes,  &  alii  homines,  qui  nihil  mali  fe^r  [  61  ] 
cerunt,  statim  rehabeant  tetras  suas,  &  damna  recuperent  in 
curia  domini  regis."  - 

But  even  in  such  cases,-  if  the  whole  circumstances  of  the  case  be 
such,  that  he  can  sufficiently  resist,  or  avoid  the  po  w«r  of  such  rebels, 
he  is  idexcusable,  if  upon  a  pretence  of  fear,  or.  doubt  of  compulsion^ 
he  assist  them.  * 

Now  as  to  times  and  places  of  peace. 

If  a  man  be  menaced  with  death,  unless  he  will  commit  an  act  of 
treason,  murder,  or  robbery,  the  fear  of  death  doth  not  excuse  him, 
if  he  commit  the  fact ;  for  the  law  hath  provided  a  sufficient  remedy 
against  such  fears  by  applying  himself  to  the  courts  and  officers  of 
justice  for  a  writ  or  precept  de  securitate pacis,{d) 

Again,  if  a  man  be  desperately  assualted,  and  in  peril  of  death, 
and  cannot  otherwise  escape,  unless  to  satisfy  his  assailant's  fury  he 
will  kill  an  innocent  person,  then  present,  the  fear  and  actual  force 
will  not  acquit  him  of  the  crime  and  punishment  of  murder,  if  he 
commit  the  fact;  for  he  ought  rather  to  d|e  himself,  than  kilt  an 
innocent :  but  if  he  cannot  otherwise  save  his  own  life,  the  law  per* 
mits  him  in  his  own  defence  to  kill  the  assailalit ;  for  by  the  violence 
of  the  assault,  and  jtfae^  offence  committed  upon  him  by  the  assailant 
himself,  the  law  of  nature,  and  necessity,  hath  made  him  his  own 
proiecior  evtm  dtbito  mf>deramine  inculpatse  tuielas^  as  shall  be 
farther  showed,  when  we  come  to  the  chapter  of  homicide  ae 
defendendo,{^)  ^  '     . 

But  yet  farther,  it  is  true  in  eases  of  war  between  sovereign  princes 
the  law  of  nations  allows  a  prince  to  begih  hostility  wjth  such  a  prince 
that  designs  a  war  against  hhn ;  and  if  the  fear  be  real,  and  upon 
just  ground,  non  tanium  de  poteniid  sed  fy  de  animo. — Grot  de 
jure  belli  ^*  pacify  Lib.  II.  cap.  22.  §  5,  he  may  prevent  the  other's 
actual  aggfession,  and  need  not  expect,  till  the  other  actually  invade 
him,  when  possibly  it  may  be  too  late  to  make  a  safe  defence ;.  and 
the  reason  is,  because  they  are  not  under  any  superior,  that 
may  by  his  process  or  interposition  secure  the  prince  against  [  52  ] 

(if)  Pec  this  wTitbkibeRtgiittrJol.  88.  b.  F.  N.  B.  Vet.  Edit.  79,  N.  &U.  177. 
(•)  PoHm  My.  33. 
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such  a  just  fear;  am)  therefore  iu  such  ease  thd  lav  of  oatioM 
allows  a  prince  to  provide  for  his  own  safety. 

But  it  is  otherwise  between  subjects  of  the  same  prince :  If  .4. 
fe^rs  upon  just  grounds,  that  <^.  intends  to  itill  hrniy  and  is  assured, 
that  he  provides' weapons,  and  lies  in  wait  so  to  do ;  yet  without  aa 
actual  assault  by  B.  upon  t^.  or  upon  his  house,  to  commit  that  fact, 
•4.  may  not  kill  J9.  by  way  of  prevention;  but  he  must  avoid  the 
danger  by  flight,  or  other  means;  for  a  bare  featy  though  upon  a  just 
cause,  and  though  it  be  upon  a  fear  of  life,  gives  not  a  man  power  to 
take  away  thelife  of  another^  but  it  must  be  an  actual  and  inevitable 
danger  of  his  own  life;  for  the  law  hath  provided  a  security  for  him 
by  flight,  and  recourse  to  the  civil  magistrate  for  protection  by  a  writ 
or  precept  de  securiiate  pacts:  smd  thus  far  touching  the  privilege  by 
reason  of  compulsion  or  fear.[l}         r     ' 


CHAPTER  IX. 

CONCEBNINO  THE  PBIVILEOE  HT  REASON  OF  ITECESSITT. 

Ai-THouoH  all  compulsion  carry  with  it  somewhat  of  necessity,  and 
abates  somewhat  of  the  voluntariness  of  the  act  that  is  dbne^  yet 
there  are  some  kinds  of  necessities,  that  are  not  by  any  external  com- 
pulsion or  force* 
Touching  the  necessity  of  self-preservation  against  an  injOrious  as- 

■  ■III    \        ^        ^  I  I  .,  ■  II     ...     .  ^      i.iMi    ■    .I.!   11  ■III 

[1]  All  apprebeDBion,  thoDgh  ever  so  well  groonded,  of  having  property  wasted  or 
destroyed,  or  of  saffering  any  other  mischief  not  endangering  the  person,  will  afford  ho 
excose  for  joining; or  continuing  with  rebels.    Rex  ▼.  ileChrowihtri  1  JBa$t.  P«  C,  71. 

Bat  it  is  otherwise  if  the  party  join  firom  fear  of  death,  t»r  by  oompulaioa.  Rex  r* 
Gordon,  1  Eaot.  P.  C.  71. 

On  the  indictment  on  the  ttai.  7,  and  6  Oeo.  4,  e.  30, «.  4,  for  breaking  a  threshin|^ 
machine,  the  judge  allowed  a  witness  to  be  asked  whether  the  mob,  by  whom  the  ma- 
chine was  broken,  did  not  eompel  persons  to  go  with  them,  and  then  compel  each  person 
to  give  one  Uow  to  the  machine;  and  also  at  the  time  wheji  the  prisoner  and  himself 
were  forced  to  join  the  mob,  they  did  not  agree  together  to  run  away  irom  the  mob  die 
first  opportunity.    Rex  v.  CruUhley,  5  Cat,  &  P,  133. 

An  who  was  insane,  eoDected  a  number  of  persons  together,  who  armed  themselTee, 
having  a  common  purpoee  of  resisting  the  lawfully  constituted  aiithorities ;  A.  iiaving 
declared  that  he  would  cut  down  any  constable  who  came  against  him.  A.,  in  the  pre- 
sence of  C.  and  D.,  two  of  the  persons  of  his  party,  afterwards  shot  an  assistant  of  a  con- 
stable, who  came  to  apprehend  Asunder  a  warrant : — Held,  that  C.  and  D.  were  guilty  of 
murder,  as  principles  in  the  first  degree,  otid  that  any  Apprehension  tbat  C.  and  &•  had  of 
personal  danger  to  themselves  from  .A.  was  no  -ground. of  defence  for  continuing  with 
him  after  he  had  so  declared  his  purpose ;  and  also  that  it  was  no  ground  of  defence  that 
A.  and  his  party  had  no  distinct  or  particular  object  in  view  when  they  assembled  together 
and  armed  themselves.    Rfg^w.  Tyler^  8  Car  &  P.  616,  Por  Denmam,  Ch,Jti9L 

The  apprehension  of  personal  danger  does  not  furnish  any  excuse  lor  assisting  in 
doing  any  act  which  is  illegal. 

The  only  force  that  doth  excuse,  is  a  force  upon  the  peroon  and  present  fear  of  death ; 
and  this  ibree  and  fear  must  continue  all  the  time  the  party  forced  remains  with  the 
party  forcing.  It  is  incumbent  upon  men,  who  make  force  their  defence,  to  show  aa 
actual  force,  and  that  they  joined  pro  linwre  nuirte§,  et  reeeooerunt  guam  eeto  potuerunL 
Fo9t,  Dii.  14,  ^16 :  4  Sieph.  Com.  8384,  The  U.  S.  v.  Vigol,  9  DaO.  R,  346;  U.  &  t. 
AlfiteU,  4  If oiA.  0.  C  .£.  403. 
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nult  some  what  has  been  said  ia  the  last  chapter,  and  more  will  be 
said  hereafter  in  its  due  place:.!  (shall  proceed  therefore  to  other 
instances. 

Th^  necessity  of  the  preservation  of4he  peace  of  the  king^ 
dom  by  the  apprehending  notorious  malefactors  excuseth  [  53  J 
some  acts  frpm  being^  felony,  which  in  the  matter  of  them  / 
without  auch  necessity  were  felony. 

If  a  thief  resist,  and  will  not  suffer  himself  to  be  taken  upon  hue 
and  cry  or  pursuit,  justiciari  se  nobliL permit ter^j  if  he  be  kHled  by 
the  pursuants,.  it  is  no  felony  ;(a)  deqiio  vide  latins  infra- 

By  the  statutes  of  ZfyA  E.^  cap.  5  and  1  Mar.  cap,  12.  If  there 
be  a  riotous  assembly  to  the  number  of  twelve  assembled  to  commit 
the  disorders  mentioned  in  those  acts,  the  justices  of  the  peace,  the 
sheriff,  mayor,  or  other  officer  of  any  corporation,  &c.  may  raise*  a 
power  to  suppress. and  apprehend  them;  and,  if  they  disperse  not 
upon  proclamation,  if  any  of  the  rioters  be  killed,  or  maimed,  or  hurt 
by  the  justices,  &c.  or  those  assembled  by  them  to  suppress  the  riot, 
it  is  by  this  act  dispunishable.  : 

It  is  true,  thisact(6)  continued  only  during  queen  Elizabeth^ s  life, 
and  is  now  expired  ;(c)  but  although,  perchance,  as  to  (he  killing  of 
such  persons,  as  do  not  presently  return  upon  proclamation  to  their 
homes,  it  needs  the  aid  of  an  act  of  parliament  to  indemnify  them ; 
yet  if  they  Attempt  any  riotous  act,  and  cannot  be  otherwise  supprest, 
the  sheriff,  or  justice  of  tho  peace  may  make  use  of  such  a  force  upon 
them  for  preservation  of  the  peace,  as  well  by  the  GomnK)n  law,  ti| 
by  the  statute;  quedvide  in  Andersoii^s  Rep.  part  2  n.  49  p.  67. 
Barton^ s  case  in  fine  ;  and  the  statute  of  13  //.  4.  cap.  7.  in  princi'- 
piOf  and  2  H.  5.  cap.  8,  whereby  all  men  are  bound,  upon  warning, 
to  be  assistant  Ux  the  sheriff  and  justice  for  the  suppressing  of  riots. 
even  by  force,  if  it  cannot  be  otherwise  effected ;  so  that  the  clauses 
touchiug  this  matter  in  the  temporary  statutes  of  3  4*  ^  jS^.,6.  and  1 
Mar.  are  but  pursuant  to  the  law  and  former  statutes  for  necessity 
of  preserving  the  peace.  ^ 

Some  of  the  casuists,  and  particularly  CdvarruviaSj  Tom 
.1  De/urti  fyrapinSB  restitutione,^  3.4.  />.  473,  and  Oro-  [  54  J 
iiu^  de-jure  belli  ac  paciSj  Lib.  II.  cap.  2.  §  6:{d)  teH  us, 
that  in  case  of  extreme  necessity,  either  of  hunger,  or  clothing^  the 
civil  distributions  of  property  cease,  and  by  a  kind  of  tacit  condition 
the  first  community  doth  return,  and  upon  this,  those  common  asser* 
tions  are  grounded ;  <<  Quicquid  necessilas  cogilj  de/endit.^'  <<  Ne^ 
ceuiiae  est  lex  tempbris  4*  lociJ**  ^  In  casu  extremse  necessitatis 
omnia  sunt  commimia  :^^  and  therefore  in  such  case  theft  is  no  theft, 
or  at  least  not  punishable  as  theft;  and  some  even  of  our  own  law- 

(c)  See  Xe^.  liKS,  2. 35. 

(ft)   Vix.  i  Mar.  cap.  13.  tor  3  Sf4  Ed,  6.  cap.  5.  wm  repealed  by  1  lf«r.  tap,  19 

le)  It  WM  at  first  mad»  to  ooDtinue  only  till  the  end  of  the  next  ■eMion,  bat  was 
after  vafda  by  several  oew  aeu  continued  during  the  tife  of  queen  Mary;  and  by  1  Elix, 
emp.  16.  was  continaed  during  her  life  al«o,  and  has  never  since  been  revived ;  but  in 
1  Ot9, 1.  CM.  5.  a  new  act  was  made  to  mtach  the  same  purpose,  which  is  perpetual. 

i<i)  See  Fuff.  dejure  natura^  Lib.  IL  cap.  6b  §  6. 
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yers(e)  have  asserted  the  same ;  and  very  bad  use  hath  been  made 
of  this  concession  by  spipe  of  the  Jesuitical  casuists  in  France^  who 
have  thereupon  advised  apprentices  and  servants  to  rob  their  masters, 
when  they  have  judged  themselves  in  want  of  Qece83aried,  of  clothes, 
or  victuals;  whereof,  they  tell  them,  they  theoiselves  are  the  compe- 
tent judges ;.  and  by  this  means  let  loose,  as  much  as  they  can,  by 
their  doctrine  of  proba))ility,  all  the  ligaments  of  property  and  civil 
society,  ' 

I  do  therefore  take  it,  that,  where  persons  live  under  the  same 
civil  government,  as.  here  in  England^  that  rule,  at  least  by.  the  laws 
of  England f  is  false ;  and  therefore,  if  a  person,  being  under  neces^ 
sity  for  want  of  victuals,  or  clothes,  shall  uj>on  that  account  clan- 
destinely, and  animo  furandi  steal  another  man's  goods,  it  is 
felohy,(/)  and  a  crime  by  the  laws  of  England  punishable  with 
death;  although  the  judge,  before  whom  the  trial  is,  in  this  case  (as 
in  other  cases  of  extremity)  be  by  the  laws  of  England  intrusted 
with  a  power  to  reprieve  the  offender  before  or  after  judgment,  ia 
order  to  ^he  obtaining  the  king's  mercy, 

.  For  1.  Men's  properties  would  be'  under  a  strange  insecurity, 
being  laid  open  to  other  men's  necessities,  whereof  no  man  can  pos* 
sibly  judge,  but  the  party  himself. 

2.  Because  by  the  laws  of  this  kingdom(^)  sufficient  provision  is 
made  for  the  supply  of  such  necessities  by  collections  for  the  poor, 
and  by  the  power  of  the  civil  magistrate;  and  consonant 
r  55  3  hereunto  seems  to  be  the  law  even  among  the  Jews^  if  we 
may  believe  the  wisest  of  kings.  Proverbs  vi.  30,  31, 
*^Men  do  not  despise  g,  thief  j  if  he  steal  to  satisfy  his  soul,  when  he 
is  hungry;  but  if  he  be  founds  he  shall  restore  seven^f old,  and  shall 
give  all  the  substance  of  his  house.^^  It  is  true,  death  was  not 
among  them  the  penalty  of  theft,  yet  his  necessity  gaye  him  no  ex^- 
emption  from  the  ordinary  punishment  inflicted  by  their  law  upon 
that  offence.(A) 

Indeed  this  rule, /^  in  casu  extremae  necessitatis  omnia  sunt  com^ 
muniay^'  does  hold  in  some  measure  in  somg  particular  cases,  where 
by  the  tacit  consent  of  nations,  or  of  some  particular  countries  or 
societies,  it  hath  obtained4 

1.  Among  the  Jews  it  was  lawful  in  case  of  hunger  to  pull  ears  of 
standing  corn,  and  eat,  Matth.  xii.,1.  ^-^cii)  and  for  one,  that  passed 
through  a  vineyard,  or  oliveyard,  to  gather,  and  eat  without  carrying 
away.     Deut.  xxiii.,  24,  25.  ^ 

2.  By  the  Rhodian  law,(Ar)  and  the  common  maritime  custom,  if 


{fy  Britton,  cap.  10.  CrompL  33.  a,  PUnpd.  18.  h  19.  a,  DdU.  JutU  cap.  99. 

(/)  See  DaUon  ubiiupra.  '    (j")  43  Eliz.  cap,  2.  Sfc. 

(A)  But  their  ordinary  panishment  beingf  only  pecuniary  could  affect  him  only  when 
he  wai  in  a  condition  to  answer  it;  and  therefore  the  eame  reasons,  which  would  justify 
that,  can  by  no  means  be  extended   to  a  corporal,  much  lesa  to  a  capital  punishment 

(t)  For  the  Pkariseet  objected  ag^ainst  it  only  on  account  oC  ita  beingr  done  on  the 
mibath  day.    Mark  xi.  S3.  See,  Luke  vi.  l^SfC. 

{k)  Vide  Dig.  Lib,  XiV.  tU.  2.  d«  Uge  Rhodia  de  jwAu,  L  3.  §  2,  in  fine.  Leg.  On- 
Uelmi  Cong[U€et.  cap.  38. 
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the  common  provision  for  the  ship's  compciny  fail,  the  master  may 
under  certain  temperaments  break  open  the  private  chesty  of  the 
mariners  or  passengers,  and  make  a  »distribation  of  that  particular 
and  private  provision  for  the  preseryation  of  the  ship's  company. 
Vide  Consoffito  del  Mari^  cap.  256.(/).  Lts  cusiomes  de  la  MerSf 
p.  17. 

3.  Nay,  I  i&nd,  among  our  English  voyages  to  the  Wxst^Indm 
described  by  Hackluil,  that  it  was  a  received  custom^  that  if  a  «hip 
wanted  necessaries,  iind  the  inhabitants  of  the  continent  would  not 
fiH'nish  them  for  money,  they  might,  by  the  usage  of  the  sea  and 
nations,  take  provision  by  force,  making  the  inhabitants  reasonable 
satisfaction;  for  in  these  cases  the  common  consent  of  nations  hath 
made  it  lawful^  and  therefore  it  is  lawful;  1.  because  ne- 
cessary in  extremity;  2.  because  jlhe re  are  no  other  means  [  56  3 
to  obtain  it  by  an  application  to  superiors;  but  were  this 
done  by  English  mariners  upon  the  English  shore,  where  both  are 
nnder  the  same  civil  magistrate  the  case  would  be  otl^erwise,  because 
capable  of  another  remedy.  ,  - 

It  is  not  lawful  voluntarily  to  assist  the.  king's  enemies  with  mon^y 
or  provision,  for  it  is  an  adhering  to  the  king's  enemies,  andso.trea^ 
^n  within  the  letter  of  the  statute  of  25  E,  3.  but  yet,  if  the  king's 
enemies  come  into  a  county  with  a  power  too  strong  for  the  county 
to  resist,  and  will  plunder  the  country,  unless  a  composition  be  mad^ 
with  them,  such  a  ransoming  of  thenisel ves  is  so  far  from  being  trea- 
son, that  it  hath  been  allowed  as  lawful.  1.  In  respect  of  the  ex- 
treme necessity,  2.  Because  it  is  a  less  detriment  to  the  country^ 
and  a  less  supply  to  the  enemy,  than  that  plunder  would  bef  and  for 
that  purpose  I  shall  set  down  the  ca^e  at  large. 

M.  14  JB.  2.  B^  R.  Rot.  6().  JJunelm.  *<Piacitum  de  transgress, 
coram  Ji.  D.  de  Brome  &  sociis  suis  justieiatiis  domini  Regis  in  epis- 
eopatu  Dxinelnu  sede  vacante  anno  decimo  regni  sui  mittltur  hue 
propter  errores,  &c.  Joratores  dicunt,.quod  Scoti  inifnici  &  rebelles 
regis  prssdict.  die  Martis  in  festo  Sanctae  Cafharinm  Virginia  anno 
regni  regis  nunc  nono  ingressi  fuerunt  terram  episcopatOs  Dunelm, 
eai  de  causd^  ut  ip3am.destroerent,  &  quod  omnes  de  commuuitate 
episcopStus  prsedicti  tunc  apud  Dtmelm.  existentes,  volentes  prs&ca* 
vere  dictorum  inimicorum  malitiam,  ordin&runt,  quod  unusquisque 
iilornm  prsBstarent  sacramentum  c'orporale  stare  ordinationi,  quse  pro 
proficuo  communitatis  pr8Bclict83  contingeret  ordinari,  qui  quidem 
fyillielmus  de'Heberne  jurat'  fuit  cum  aliis,  &e.  Item  qiiod  post 
consuhierunt  facere  finem  cum  prasdictis  inimicis,  &cum  eis  fecerunt 
finem  de  mille  &  sexcent'  marc';  quam  quidem  summam  oporteret 
solvi  incontinenti  per  quod,  quia  non  iiabuerunt  pecuniam  prestd, 
ordiuirunt,  quod  quidam  de  communitate  preedicta  irent  de  domo  in 
domum  infra  ball/ .jDfin«/m.&  extra,  &  per^crutarent  ubi  denarii 
essent  ia  deposito,  &  ubicuhq;,  denarii  hujusmodi  invenirentur,  ca- 
perentur  ad  solutionem  dicti  finis  festinand',  quousq;  levari  possit 

({)  Printed  at  rem'ce  1584,  in  4/0. 
TOI-  I.- 


57  HISTORIA  PLACITORUM  CORONJB; 

de  <!ommiinitat.  prsedict.  &  s&fisfieri  niis,  quorum  denarii  sic  <;a- 
piendi  flierunt;  et  quod  prwdictus  Witlieimus  de  Ktllawe  simul 
cum  quodam  David  de  Rotheber  jurat'  ad  perscrutandum  in  formft 
pr8Bdici&  Tenit  ad  prsBdictas  domes,  &  cistam  &  701.  de  proprii^  der 
nariis  ipsius  Willielmi  de  Heberne  in  cista  pra^dicta  iavenlas  cepit 
&  asportavity  &c.  Et  juratores.  requisiti,  si  prsedictus  fVilHelmua. 
de  Heberne  cbnsentiebat  captioui  praedictorum  denariorum,  dicdnt, 
qnod  non,  &  quia  compertum  est,  &6.  quod  ubi  praedicta  ordihatio 
fuit  facta  de  denariis  m  deposit©  perscrutand'  &  capiend',  praBdicl' 
ff^iUielmus  de  Kelldwe  simul,  &c.  cepit  denarfo^  prsedict',  qui  fue- 
mnt'  in  domo  &  proprift  custodift  pr®dicli  fViUielmi  de  Heberne  & 
Contra  vohtntatem  suani,  &  etiam  pro  eo,  quod  videtur  curise,  quod 
praedicl'  fVitlielmna  de  Heberne  omnind  esset  sine  recuperare,  quoad 
denar'  suos  pradici',  nisi  esset  versus  prsefat*  WWielmnm  de  Kel- 
iaive,  &c.  qui  prsedictos  denarios  in  formS  prsBdictft  cepit  &  aspor- 
tavit,  cotisideratum  est,  qifod  prcBdict'  fVUlielmtia  de  Heberne  recii- 
pefet  versus  prsedict'  Willielmkim  de  Kellawe  prsedictos  denarios  & 
dampna  sua,  quae  taxantur  ad  c,  s.  &  idem  fVilHelmua  de  Keliawe 
committatur  gaolae,  &c.  prastextu  cnjus  recordi  ad  sectam  prsedicti 
fPillielmi  de  Ketlawey  asserentis  errores  &  defectus  in  praedictis  re- 
cordo  and  processu  interesse,mandatum  fuit  episcopo  Dunelm,  quod 
scire  fac*  praedicto  Willielmo  de  Hebemey  &c.  qui  non  venit. 

^  Ideo  processuni  est  ad  examinationem  recordi  per  ejus  defaltDm, 
&  assignat  hos  errores;  pftmiim,  quod  nihil  fecit  contra  pacem' regis, 
nee  denarios  iilos  cepit  vi  &  armis,  maxima  cum  praedSctus  Williel^ 
mus  de  Heberne  juTKidiB  fuit  stare  ordinationi  praedictae^  &  quod 
ipse  fVillielmus  de  Kellawe  per  sacramentum  praehibitum  injunctus 
fuit  scrutari  &  denarios  praedictOs-capere;  &  non  est  oonsonum,quod 
dictus  Heberne  recuperaret  praedictos  detiarios  &  dampnum  contra 
assensum  &  juramentum  suum  propriam,  nee  quod  ipse  Kellawe 
committeretur  goalae. 

**  Item  in  hoc  quod  jnstic'fundaverunt  judicium  suum,  quod  dictns 
Heberne  non  posset  habere  suum  recuperare  de  denariis  praedictfs, 
cumillud  haibere  posset  direct^  versus  communitatem  vir* 
[  58  ^  tute  ordinationis  &  concessionis  praedictarnm,  &c.  ob  quos 
errorei^  hie  in  judicio  recitatos  consideratum  est,  quod  .erro- 
nicfe  in  prime  judicio  processum  est,  &  quod  idem  JTe/Zau^e  a  gaola 
deliberetur,  &  totus  processus  evacuetur,  &c." 

In  Pasch.  15  Rot,  17.  "  Patet,  quod  Scot!  cum  hominibus  de 
Rippon  similiter  concord&runt  pro  inille  marc%  nfe  villa  comburetur." 

NotOy  this  was  an  act  done  for  the  security  of  the  country  in  a 
time  of  actual  war  and  invasion  by  enemies,  and  therefore  rendered 
that  by-law  and  the  execution  thereof  justifiable  by  reason  of  that 
necessity,  which  would  hardly  have  done  it  in  time  of  peace.  2.  But 
that,  which  this  record  principally  evidenceth,  is,  that  such  a  supply 
of  the  king's  enemies  upon  such  a  necessity  in  a  time  of  war,  and 
to  prevent  the  devastation  of  the  country^  Was  not  taken  at  all  to  bo 
an  adhering  to,  or  treasonable  aiding  of  the  king's  enemies. 


ij 
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CHAPTER  X. 

COVCER^IKG  THE  OFFENCE  OF  HIGH  TREASON,  THE  PERSON  AGAINST 
WHOM  COMMITTED,  AND  THE  REASON  OF  THE  GREATNESS  OF 
THB    OFFENCE  ;   AND   TOITCHING   ALLIGEANCE. 

Having  premised  these  general  observations  relating  to  all  crimes, 
that  are  capital,  and  their  punisliments,  I  shall  aiow  descend  to  con- 
sider of  capital  crimes  particularly,  and  therein  first  of  high  treason. 

And  yet,  before  I  descend  to  the  particulars  thereof,  I  shs^l  premise 
also  some  things  in  general  touching  alligeance,  since  the  specifica- 
tion of  this  offence  consists  principally  in  this  aggravation,  that  it  is 
conlra  ligeautise  sua  debUum* 

The  offence  of  high  treasoa  is  an  offence,  that  more  im- 
mediately is  against  the  person  or  government  of  the  king ;  []  59  ] 
and  the  greatness  of  the  offence^  and  the. severity  of  the 
panishment  is  uppa  these  two  reasons, 

1,  Because  the  safety,  peace,  and  tranquillity  of  the  kingdom  is 
highly  concerned  in  the  sa&ty  and  preservation  of  the  person,  dignity, 
and  government  of  the  ki/ig ;  and  therefore  the  l^ws  of  the  kingdom 
have  given  all  possible  security  to  the  king's  perjson  and  government 
under  the  severest  penalties, 

2.  Because  as  the  subject  hath  his  protection  from  the  king  and  his 
laws,  so  on  the  other  side  the  subject  is  bound  by  his  alligeance  to  be 
true  and  faithful  to  the  king ;  and  hence  all  indictments  of  high  tres^- 
eon  run  prodiiorAy  a^  a  breach  ot  the  trust,  that  is  owing  to  the  king; 
contra  ligeantiaR  sum  debiium,  against. that  faith  and  alligeance  he 
owes  to  the  king,  and  conirapacem  domini  regis,  coronam^  fydignu 
tatem  ejus. 

And  hence  it  is,  that  if  an  alien  enemy  come  into  this  kingdom 
hostilely  to  invade  it,  if  he  be  taken,  he  shall  be  dealt  with. as  an 
enemy,  but  not  as  a  traitor,  because  be  violates  no  trust  nor  allige- 
ance: resolved  in  the  lord  Herise^scase^  Co.  P.  C.  cap.  Ip.ll.l  Co. 
Bep,  6.  a.  Perkin  iVarbeek^s  case. 

But  if  an  alien,  the  subject  of  a  foreign  prince  in  amity  with  the 
king,  live  here,  and  enjoy  the  benefit  of  the  king's  protection,  and 
commit  a  treason,  he  shall  be  judged  and  executed,  as  a  traitor ;  for 
he  owes  a  local  allegiance^  7  Cit  Rep.  6.  the  case  q/*Stephano'Fer- 
rara(a}  a  Portuguese ;  and  the  indictment  ^hall  not  run  contra  natu* 
ralem  dominumy  but  contra  dominnm  suuntj  and  conclude  contra 
ligeantiae  sux  debitum;  and  such  an  alien  was  compellable  to  take 
the  oath  of  alligeance  in  the  leet.    2  Co.  Ins  tit.  p.  121.(5) 

If  a  merchant,  subject  of  a  foreign  prince  in  hostility  with  our 
king,  come  hither,  after  the  war  begun,  without  the  king's  license,  or 
safe-conduct,  such  a  person  may  be  dealt  with  as  an  enemy,  viz. 
taken,  and  ransomed.    Mag.  Chart,  cap.  30.(c} 

(«)  And  BmamuA  LewU  Tin§eo.  HUl.  36  Elix.  Dymr.  145. 

(^}  Uktro  ir  dtjuiiUe^  cap.  5.  ^  1.  n.  6.  (c)  Co.  JiuiU.  58. 
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By.  that  statute  merchaDts  of  a  hostilo'couirf ry  found  in 
£  60  ]  this  realm  at  the  beginning  of  the  War  shall  be  attached 
without  harm  to  their  body  or  goods,  till  it  be  known,  how 
the  English  merchants  are  used  in  the  hostile  country;  and  if  th^ 
English  merchants  be  well  used  there,  theirs  shall  be  likewise  used 
here ;  so  that  in  this  case  such  merchauts,  though  ali€fn  enemies^ 
have  the  benefit  of  the  king's  protection,  and  so  owe  a  local  alii- 
geance,  which,  if  they  violate,  they  may  be  dealt  with  as  trartors, 
iiot  as  enemies,  for  they  have  the  advantage  of  the  king's  protec- 
tion, as  well  as  his  other  subjects ;  yea,  it  deems  also,  that  if  the  sub^ 
ject  of  a  foreign  prince  lives  here  as  a  private  man,  and  then  war  is 
proclaimed,  betwixt  our  king  and  that  foreign  prince,  and  yet  that 
alien  continues  here  in  England  without  returning  to  his  natitral 
sovereign,  but  under  the  cover  and  protection  of  the  king  of  England 
commits  a  treason,  he  shall  be  ju,dged  and  executed  as  a  traitor;  for 
by  continuing  here  he  continues  the  owning  of  his  former  focal 
alligeance.[l] 

Yet  for  greater  security  in  the  times  of  hostility  between  this  atid- 
foreign  kingdoms,  especially  that  of  France^  there  wentont  precepts 
under  the  great  seal  to  arre'st  all  those  of  that  hostile  kingdom,  until 
they  gave  security,  quodse  bettegereni  erga  regemyfy  quod  sua  bona 
non  transferent  sine  licentid  regis^  4*  ^i^od  lileras  out  nuncios  non 
tniltent  ad  paries  exlemas^  nee  aliquid  contra  pacenv  at  temptabuni. 
Rot,  Va^con,  13  E.  11.  M.  24, 23  4*  21.  Dorso,  And  sometimes  those 
aliens  were  constrained  actually  to  swear  fealty  to  the  crOwn  of 
England  in  the  times  of  hostility,  aj^d  thereby  to  superadd  an  actual 
alligeance  to  that  local  alligeance,  which  they  had  being  under  the 
king's  protection  as  subjects,  though  in  truth  they  were  the  natural 
subjects  of  the  hostile  prince.  Pat.  14.  H.  6.  part.  2.  m.  34  j$«35.and 

[1]  If  an  alien  residing  and  receiving  protection  in  England  should,  after  the  com- 
xnencement  of  a  war  between  the  English  king  and  the  alien**  soTereign,  go  over  to  his 
Dative  country,  but  leave  bis  family  and  effects  in  England,  and  adhere  to  her  enemies 
(the  tflien*8  countrymen)  in  acts  or  purposes  of  hostility,  he  may  be  dedt  with  as  a  trai. 
tor.  This  rule  was  laid  down  by  all  the  judges  assembled  at  qiieen  Annexe  command, 
January  12th,  1707.  And  they  laid  in  that  resolution  a  considerable  stress  on.th^ 
queen's  declaration  of  war,  in  which  she  expressly  tooli  under  her  protection  the  persons 
and  estates  of  the  subjects  of  France  and  Spain  (with  whom  she  was  at  war)  residing  in 
England,  and  demeaning  themselves  dutifully,  and  not  corresponding  with  the  enemy ; 
for  by  that  declaration  these  aliens  were  put  under  a  kind  of  safe-conduct,  and  enabled 
to  acquire  cbatteb  and  to  maintain  actions  foj^the  recovery  of  their  personal  rights  in  ^ 
full  a  manner  as  alien  friends  may.  Fo8(.  Disc,  1,  ted.  4.  See  aUo  Rex  v.  De  la  jtfo^e, 
SI  HoweW9  St,  Tr.  687;  1  East.  P.  O.  53;  Salk.  46 ;  Lutw^SA;  Lord  Raym.  283. 

Alien  enemies,  resident  in  the  country,  may  sue  and  be  sued  ay  in  time  of  peace ;  for 
protection  to  their  persons  and  property  is  due,  and  implied  from  the  permission. to  them 
to  remain,  without  being  ordered  out  of  the  country  by  the  President  of  the  United  States, 
'The  lawful  residence  does,  pro  kae  vice,  relieve,  the  alien  from  the  character  of  an  enemy, 
and  entitles  his  person  and  property  to  protection.  2  KenVs^Com,  63 ;  Daubifrny  v. 
Darellon,  2  Anst.  462 ;  Clark  v.  Marey,  10  JoAns.  Rep.  69 ;  Rneeel  v.  SHpwith,  6  Binn. 
Rep,  241.  But  it  is  apprehended  that  such  a  person,  the  moment  he  quits  the  countrv« 
even  though  he  leaves  hjs  family  and  effects  behind,  becomes  an  enemy,  and  consequently 
incapable  of  committing  treason  against  the  United  Stales,  unless  perhaps  himself,  his 
family,  and  his  effects,  were  taken  expressly  under  the  protection  of  the  United  States, 
u  in  the  case  above  stated  from  Foster. 
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if  they  reftised,  were  either  imprisoned^  or  expelled  the  kmgdom.[2] 
Vide  infra  tap.  15. 

And  upon  the  same  account  it  is,  that  though  there  be  an  usurper 
of  the  crown,  yet  it  is  treason  for  any  subject,  ^bite  the  usurper  is  in 
fall  possession  of  the  sovereignty,  to  practise  treason  against  his  per-r 
SOD ;  and  therefore,  although  the  true  prince  regain  the  sovereignty, 
yet  such  attempts  against  the  usurper  in  compassing  his  death  have 
been  punished  as  treason,  unless  they  were  attempts  made^in 
the  right  of  the  rightful  prince,  or  in  aid  or  assistance  of  him,  [  61  } 
because  of  the  breach  of  ligeance,  thkt  was  temporarily  due 
to  him,  that  was  king  de  facto;  and  thus  it  was  done  4  E,  4.  9  E.  4« 
ly{d)  though  H.  6.  was  declared  an  usurper  by  act  of  parliament  IE. 
4.  and  therefore  king  EdioardW.  puhished  Ralph  Grey  with  de* 
gradation,  as  well  s^s  death,  not  only  for  his  rebellion  against  himself, 
bat  also/^tfr  cause  de  son  perjury  ^  doubleness^  qu^il  avoil  fail  al 
toy  H.  6,  4  £.  4.  20. 

And  because  high  treason  vs  said  to  be  contra  ligeantiae  debiium^ 
it  will  not  be  amiss  to  pr,emis6  something  touching  alHgeance  and  its 
kinds,  referring  myself  to  7  Co.  Rep.  Calvin^ s  ease,  in  relation  to 
what  is  here  omitted  touching  it., 

AlHgeance  therefore  due  to  the  king  is  of  two  kinds:  1.  Origfinal, 
virtual,  and  implied.  2.  Exprest,  and  declared  by  oaths  or  pro<» 
iDises.[3] 

The  virtual  or  implied  alHgeance  is  that,  which  the  subject  owes 
to  his  sovereign  antecedently  to  any  express  promise,  oath,  or  engage* 
ment:  this  is  that;  which  the  Custumer  de  Normandie  mentions  cap. 
13.  AHance  &  la  loyaulte  de  tous  ses  home^de  toute  la  contree,  pas 
quay  iis  sont  tonus  a  lui  donner  conseil'ALayde  deleurs  propres  corps 
contre  toutes  personnes  qui  peuV'ent  viver  &  mouryr&soy  garderde  lui 
nuyre  en  toutes  choses-ne  de  soustenir  in  aultune  chose  la  partie  de 
ceulz  qui  parient  contre  luy. 

And  from  the  breach  of  tliis  original  ligeance  ariseth,  the  ct'ime  of 
treason,  though  the  person  committing  it  never  promised  or  swore 
faith  or  alHgeance  to  his  prince :  for  as  the  king  by  the  very  descent  of 
the  crown  is  fully  invested  with  the  right  of  sovereignty  before  his 
coronation,  (which  is  only  a  magnificent  solemnity [4]  attending  that, 
which  is  before  settled  in  the  prince  by  the  descent  of  the  crown,)  so 
the  s^ubject  is  bound  tp  his  king  by  an  intrinsic  alligeance  before  the 
stiperinduction  of  those  express  bonds  of  oath,  homage,  and  fealty, 
which  were  instituted*  for  the  better  securing  thereof. 

And  this  alligeance  is  either  n£itural  from  all  that  are  sub- 
jects born  within  the  king's  alligeance;  or  local,  which  [  62  ] 

(d)  It  was  not  done  in  this  case;  bat  only  it  is  said  by  the  counsel,  that  it  may  b6 
done. 

[d]  In  the  United  States*  an  alien  enemy  is  not  permitted  to  make  the  declaration 
required  by  law,  preparatory  to  the  qataraHzation  of  aliens.  Ex  parte  Newman,  S) 
0./ii«.  CCA  11. 

[3]  I  BL  Com,  366.  1  Ea§t,  P.  C.  49.  3  KefU*$  com.  39. 

[4]  See  Fo$L  189. 
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obligeth all  tbat areresident  vithin the kiag^ doibifHons^and partake 
of  the  benefit  of  the  king^s  protection,  although  strangers  bora. 

The  breach  of  this  primilive  or  virtual  ailigeance  is  that,  which  is 
Called  high  treason ;  ^vhat  shall  be  said  of  breach  of  this  ailigeance, 
so  as  to  make  a  {)erson  guilty  of  treason,  shall  be  shown  hereafter. 

The  express  or  explicit  ailigeance  consists  in  certain  promises^ 
oaths,  or  professions  attesting  and  witnessing  that  ailigeance,  and 
instituted  for  the  farther,  security  thereof  j  and  they  are  of  (wo  kinds; 
first,  those,  which  were  anciently  instituted  by  the  Common  law, 
namely  the  oath  ef  fidelity  and  allieeanoe,  and  the  profession  of  liga 
homage ;  and  such,  as  are  instituted  by  act  of  parliament,  namely  the 
oath  of  supremacy  instituted  by  the  statute  of  1  Etiz.y{e)  eiud  the 
oath  6f  obedience  instituted  by  the  statutes  oif  3  Jacobi.{/)  Some* 
thing  I  shall  say  of  all  these. 

The  oath  of  fidelity  or  fealty  is  of  two  kinds:  1  That  which  is  due 
by  tenure,  whether  of  the  king,  or.  of  mesne  lords,  which  is  raiione 
Jkodi  vei  wi^salagiiy  and  hath  a  special  relation  to  the  lands  so  held, 
and  is  set  down  by  Littleton^  §  19.  <<  Hear  ye,  my  lord,  I  shall  be 
faithful  and  loyal,  and  faith  to  you  shall  bear  for  the  tenementa, 
which  Iclaini  to  hold  of  you,  and  I  shall  lawfully  do  to  you  the  cus- 
toms and  services,  which  I  ought  to  do  at  the  terms  assigned.  So 
help  me  Ood^* 

Touching  this  feudal  fealty,  or  fealty  by  reason  of  tenure,  I  have 
not  much  to  do  in  thi^  place.  The  other  kind  of  fealty  is  that  oath, 
which  is  called  fidelitns  lif^ea^  oT  aUigeancBi  and  performed  only  to 
a  sovereign  prince,  and  therefore  regularly  ought  to  be  performed  by 
all  men  above  the  age  of  twelve  years,  whether  they  hold  any  lands 
or  not.  The  tenor  of  this  oath  acoordcng  to  FletOy  Lib.  III. 
[  63  3  cap.  16,(^)  runs  thus:  ^  Hoc  auditis,  circumstautes,  quod 
fidem  regi  portabo  de  vita,  &  membris,  &  terreno  honore,  fi( 
arma  contra  ipsum  non  portabo:  sic  mq  Deus,  &e." 

According  to  Briton^  who  wrote  about  5  B.  I  cap,  29.  (which  is 
also  mentioned  in  Calvin^a  case,  7  Co.  Sep.  6.)  the  common  form  of 
the  oath  of  ailigeance  taken  in  leets  runs  thus:  ^  Ceo  oyes  vous  A1 
batlife,  que  jeo  4^.  de  ceo  jour  en  avaunt  serray  feal,  &  leal  a  nostra 
seigniour  E.  roy  d'Angleterre,  &  a  ses  heires,  &  foy  &  lealte  lui  por<* 
teray  de  vie,  &  de  membre,  &  de  terrien  honour,  &  que  jeo  lour  mat, 
De  lour  damage,  ne  saveray,  ne  orray,  que  jeo  ne  le  defeudray  a  mou 

(e)  Cap,  1.    .  • 

(/)  Cop,  4.  [Vide  7  Jac.  I. cap,  2.  ^,  6. 13  Car. II., Sit.  2.  cap,  1.  13.  Sf  14  Car. II.  cap, 
3  4-  4.  25  Car,  11,  cap,  U,  30.  Cfur,  II.  St.  2.  cap,  1.]  Bat  theae  oaths  are  abrorated  byi 
TV.  Sf  M.  Se99, 1.  cap.  1  4r  S.  and  new  onet  appointeid  in  their  room ;  tee  1  W.c^  M.  Sem, 

2.  cap.  2.  §  3.  and  3  W.  if  M,  cap,  2.     13  IF.  3.  cap,  6.    1  Aniks,  cap,  22.  4.  Anaa^  cap, 
e.  6  iifuus,  cap,  7.  14. 23.    i  Qt9. 1,  cap,  13,  Sfc,[S\ 

ig)  Seel,  22. 

,  [5]  See  atao  the  oatb  of  abjuration,  6  Geo,  3.  e.  53.     The  Declaration  against  Tran- 
subHiamiation,  10  Geo:  4,  e,  7.     Affirmations  of  Quakers  and  Moravians,  9  Geo.  4.  e.  32. 

3.  U.iW.  4.  e.  49.  1  &  2  VkL  ce,  5. 15.  77.    Affirmations  of  Sei^aratists,  3  &  4.  IV. 

4.  c.  82. 


HIST0RIA  PLACITORUM  CORQNiEL  69 

pojBr:  «  moy  eyde  Dieu  t  lea  Scyntz,'*  This  is  the  form  of  the 
ancient  oikth  of  alligednce,  or  fidelity  to  the  king,  and  as  it  is  used  at 
this  day;  and  he  tiiat  is  minded  to  see  the  antiquity  of  it,  may  read 
thereof  7  Co,  Rep.  7.  CaMn's  cdiSe^  Spelman^s  Gloss.  Titulo  Fide* 
Uias,  which  carry  it  np  as  high  as  king  Arthur ;  more  particularly  it 
was  established  by  the  laws  of  the  Confessor,(A)  and  by  the  laws  of 
king  IVtlHam  I.  quod  vide  in  Spicilegiis  Seldeni  ad  Edmerum  lege 
52;fi)  «*Statuimnsy  nt  omnes  liberi  homines  foBdere.&  sacramento 
affirment,  quod  intra  &  extra  universum  regnum  i^Lnglise  fVillielmo 
regi  domino  suo  fideles  esse  voluot,  terras  &  honpres  iliius  omni 
fidelitate  ubiqae  servare  cum  ,co  &  contra  inimicos  &  alienigenas 
defendere.''(^) 

And  herein  the  prudence  of  the  Common  law  is  observable ;  the 
ancient  oath  of  alligeance,  1,  was  short,  and  plain,  not  entangled  with 
long  and  intricate  clauses  or  declarations,  but  the  sense  of  it  is  obvi« 
ons  to  the  most  common  understanding;  and'yet,  3.  it  is  comprehen-i 
sive  of  the  whole  duty  of  the  subject  to  his  prince,  and  therefore 
hath  obtained  for  above  six  hundred  years  in  this  kingdom ;  and  if 
any  difficulties  should  occur  in  the  sense*  or  extent  thereof, 
length  of  time  and  long  experience  and  practice  hath  suf-  [  64  [] 
ficiently  expotknded  it. 

I  shall  subjoin  some  observables  concerning  this  oath,  which  indeed 
explain  that  implied  and  virtual  alligeance,  whereof  before. 

1.  By  whom  this  oath  is  to1>e  taken :  It  is  to  be  taken, by  all  per- 
sons above  the  age  of  twelve  yeard,  whether  denizens  or  aliens,  2  Co. 
Instil,  p.  121,  except  women,,  earls,  prelates,' barons,  and  men  of 
religion,  according  to  Britton^  cap.  12.  which  exception  is  not  to  be 
absolutely  and  universally  understood ;  for  all  persons  above  the  age 
of  twelve  years  are  bound  to  take  this  oath  of  alligeance,  except 
women,  as  shall  be  shown,  bat  not  in  the  same  manner  or  place,  as 
others ;'  but  because  regularly  this  oath  was  to  be  taken  in  the  leet, 
or  at  least  in  the  sherifl''B  turn,  which  is  in  nature  of  a  leet,  where 
earls,  barons,  prelates,  and  men  of  religion  were  not  bound  to  do 
their  suit,  therefore  by  the  statute  of  Marlbr.  cap.  10,  is  this  excep- 
tion added :  but  yet  at  «ther  times  and  in  other  places  men  of  reli- 
gion and  noblemen  were  to  take  it:  as  shall  be  shown. 

It  differs  from  the  oath  of  fealty  performed  to  the  king  by  tenure, 
ibr  that  includes  somewhat  more,  and  somewhat  less ;  and  according  to 
Britlon  cap.  68.(/)  runs  thus  when  performed  to  the  king :  ^  Ceo  oyeS 
yous  boue  gents  qe  jeo  J.  S.  foy  a  nostre  seignior  le  roy  Edward 
porterai  de  ceo  jour  en  aoauht  de  vie  &  de  membre,  de  cors  &  de 
chateuj^j  &  de  terrene  honor,  &  les  services  qe  a  lui  apperident  de 

(A)  2. 35.  bat  tbese  lawf  are  evidenUy  sporioaa,  and  seem  to  be  the  compMition  of  some 
hwyer  After  the  reign  of  WtUUun  II.  Vid€  Uiektsii  J)i$9ert.  EpUt,  p.  95.  and  even  in  Use 
best  JUS.  copies  of  these  hiws  the  legendary  aceoont  of  king  Arthttr  is  omitted. 

(i)  Vid€  Leg.  AngloJSax.  Edit.  WUktM.  p.  228.  Edit,  Lombard,  p,  170. 

ik)  Vide  asiimit  Htnrid  regiifaeUa  apud  Chrendon  ^T  rennwitia  apud  Northampton, 
Bovodem^  p.  314.  EdU.  Savil. 
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fses  &  de  tetiementSy  quejeo  teigne  de  Itii,  leaument  les  ferny  as 
termes  dues  a  mon  poer :  si  moy  ayd«  Dieu  &  les  Seyntz^  &c.'' 

Now,  besides  this  oath  of  fealty  or  ailigeanee  to  the  king,  (here 
were  anciently  certain  oaths  administered  to  persons  of  a  different 
age;  but  these  have  been  long  disused,  as  namely,  that,  which  Brit^ 
/o;»  mentions  cap,  12.  viz.  thai  all  above  the  age  of  fourteen  years,(f7») 
should  swear  to  be  true  and  faithful  to  the  king,  and  that  they  should 
not  be 'felons  nor  assenters  to  felons,  excepting  men  of  Ireligion,  wo<- 
meU)  clerks,  knights,  and  their  eldest  sons;(n)  and  of  the  like 
[  65  }  nature  was  that  oath  appointed  by  king  ^enry  III.  to  be 
taken  by  all  men  ^bov^  fifteen  years,  consisting  of  divers 
particulars  in  order  to  the  preservation  of  the  peace,  and  mentioned 
at  large  by  Bracion^  Lib.  III.  Tract,  2.  cap.  1.  de  Corona;  both 
which  it  seems  were  temporary  provisions  for  preservation  of  the 
peace,  and  therefore  administered  to  persons  above  fourteen  and 
fifteen  years,  and  differed  from  this  settled  oath  of  alligeance  above 
mentioned. 

2.  What  kind  of  oath  of  fidelity  this  is:  As  there  is  homagium 
ligeum,  and  homagium  aifnpkx^  so  there  is  fideliias  ligfa  vmd  fide^ 
lit  as  simplex;  this,  that  is  performed  to  the  k,ing,  is  fidelitas  ligeOf 
and  differs  from  the  later,  1.  In  that  this  is  performed  to  a  ^ng^  the 
other  to  a  mesne  lord.  2.  This  is  performed  without  relation  to  any 
tenure  of  lands.  3«  This  is  without  exception  of  the  fidelity  to  any 
person,  that  is  always  salvd  fide  4r  ligeantid  domini  regis. 

Yet  there  seems  to  be  a  double  kind  of  lige  fealty,[6]  as  where 
there  is  a  prince,  that  is  subordinate  to  another,  and  yet  hath  jura 
summi  imperii  over  his  subjects :  such  was,  the  king  of  Scots^  whilst 
in  some  times  of  Edward  I.  and  Edward  III.  be  was  in  subjection  to 
the  crown  of  England;  such  was  the  prince  of  fVales  before  the 
conquest  thereof  by  Edward  I.  and  the  full  union  of  it  to  the  crown 
of  England;  and  thus  it  wad  in  many  investitutes  made  formerly 
by  the  kings  of  England:  for  instance  anno  35  H*  3..  when  that 
king  gave  to  his  son  Edward  the  principality  of  Oascoigne  in 
Franccj  so  that  the  great  men  of  that  country y^rerun/  ei  homa- 
gium ^  fidelitat  is  jur  amen  turn;  yet  Matthew  Pctris(o)  tells  us, 
that  dominus  rex  tumen  sibi  retinuit  principak  dominium/scili* 
cet  ligeantiam. 

The  like  was  dond  by  E.  S.  when  Sot.  Vascon.  sa  E.  3.  m.  IS. 
the  king  had  given  to  the  Black  Prince  the  principality  oi  ^Squitain 

(m)  This  probably  should  be  twelve  years,  ^eib^  Co.  /nsttt,.147.  Vidt  supra  in 
iiof  t«,  p.  24. 

(n)  This  exception  seems  not  to  relate  to  the  oath,  but  to  the  boin^r  in  a  dtcama  or 
tithing.  The  whole  passage  runs  thus :  **  Volons  nous,  que  tres  tous  ceux  de  ziiii  ans  de 
tfouthe  nous  fucent  le  serement,  que  i)s  nous  ferroont  fealx  Sb  leauz,  &  que  ils  ne  ser- 
rount  felons,  ne  a  (elons  assentauntsv  &.  volons,  que  toulz  soient  endiaseyne,  Sl  plevys  par 
deseyners,  sauve  gentz  de  religion,  clers  Sl  ohfivalers  &l  lours  fitz  eynes,  &  femes.*' 

(0)  p.  845. 

[6]  See  AnsthyU  Cms.  of  Engl  93, 
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with  a  regal  jurisdictioD,  viz.  merum  4*  mixfum  imperiunij 
8o  that  ill  relation  to  the  subjects  of  Jlquitaia  he  was  in  [  66  J 
nature  of  a  sovereign;  yet  the  king  not  only  reserved  homa- 
gium  ligeutn  to  be  performed  to  him  by  the  prince,  but  also  reserved 
his  own  sovereignty,  viz.  Dominio  direcio  4*  superioriiate  nobis 
semper  speciaiiier  reseruatis:  by  reason  whereof  the  king  did  not 
only  substitute  his  delegates  or  judges  de  la  sovereignly  el  de  resort, 
to  ^ceive  appeals  from  the  prince,  as  appears  by  Mr.  Selden^s  Tit. 
Honoris  J  part  2.  cap.  3.  §  4.  but  was  intitled  to  a  superior  alligeance 
of  all  the  subjects  of  ^quilain:  so  that  herQ  were  two  alligeances; 
one  due  to  the  prince,  whk^h  was  qualifiSd  and  restrained,  salvia  fide 
regis;  and  the  other  absolute,  which  was  due  to  the  king  as 
supreme.[72 

Again,  when  in  the  year  1170,  Hen.  2.  by  consent  of  parlia- 
Bient,(/7)  as  it  seems,  (for  otherwise  it  could  not  be  done,)  made  his 
eldest  son  king  of  England;  so  that  there  was  rex  pcfter,  and  rex 
filiusj  yet  he  reserved  to  himself  the  supreme  alligeance  of  all  his 
subjects:  <<  Et  in  crastino  coronationis  illius  rex  pater  fecit  fVilliel-^ 
mum  regem  Scotorum,  &  Davideni^  fratrem  suum,  &  comites,  &^ 
barony  regni  devenire  homines  novi  regis,  &  jurare  ei  fideliiatem 
contra  omnes  homines,  salv£  fidelitate  sud;"«  Quod  vide  apud  Hove- 
defk  sub  eodem  anno,(7)  and  the  instrument  itself  at  large  .apud 
Brompton^  p.  1104:(r)/<  Haec  est  conventio  &  finis,  quae  Williel- 
mus  rex  Scotile  fecit  cum  domino  suo  Henrico  rege  Angliae  fiiio 
Matildis  imperatricis,  viz.  quod  dictus  fFillielmusrex  Scotiae  devenit 
homo  ligeus  domini  regis  AnglisB  contra  omnem  hominem  de  Scotia^ 
Sl  de  omnibus  terris  suis  aliis,  &  fidelilalem  ei  fecit,'ut  ligeo  domino 
suo,  sicut  alii  homines  suo  principi  facere  solent;  similiter  fecit 
homagium  Henrico  filio  suo,  k^  fidelilalem^  salvd  fidelitate  domini 
regis  patris  sui,*&e.  Comites  &  barones  de  terr&  regis  Scotis,  de  qui- 
bus  dominus  rex  Angliae  homagium  habere  voluerit,  faci^nt  ei  homa- 
gium contra  omnem  hominem,  &  fidelitatem,  ut  ligeo 
domino  suo,  sicut  alii  homines  sui  ei  facere  solent,  &  Hen-  [  67  J 
ricQ  regi  filio  suo  &  haeredibus  suis,  salvd  fidelitate  domini 
regis  patris  suL'^ 

Here  was  first  the  supreme  king,  namely  rex  pater,  who  did  not 
oast  himself  of  his  regality,  as  some  have  mistaken,  but  had  the  sove- 
reignty still,  for  he  reserved  his  ligeance  from  the  new  king,  and  from 
all  his  subjects ;  yea,  and  in  farther  testimony  thereof,  the  rex  fifius 
in  the  year  1175,  did  his  father  Ijge  homage,  and  swore  alligeance 
contra  omnes  hominesy  as  appears  by  Hoveden.  Secondly^  Here  is 
a  subordinate  king,  rex  filius^  who,  though  in  relation  to  his  father 

{p)  Bootdem  tubtmno  1170,  Bnmplon^p.  1061. 
(9)  Et  tub  anno  1175. 

(P)  'Ei  in  likro  rubra  uaecMrii^foL  CLXVL  Sf  Rymer^B  Frndera^  vol,  I.  p.  39,  ex  magna 
rthUo  peneo  Camerar*. 

17]  Tbe  ctttzeiM  of  the  United  Statee  owe  n  doable  allegiance;  first,  to  tlie  United 
Aetef,  and  then  to  tlie  State  of  which  tfaey  are  citiienf.    fi  Kent'e  dnu,  A3. 
VOL.  X.- 
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he  was  a  tebjeo^  yet  in  relation  to  his  snbjects^and  pancicalarlyta 
the  king  of  Scots,  was  a  sovereign.  Thirdl^yy  Here  is  yet  another 
subordinate  king,  tViUiatnj  the  king  of  ScotSy  who  was  a  sovereign 
in  relation  to  his  subjects ;  and  altho  there  was  an  alligeance  oi^ 
Jideiiias  ligea  due  by  the  subjects  of  Scotland  to  their  king  fVilliamf 
yet  it  was  salvd  fidelitate  to  the  kings  of  England^  father  and  son ; 
and  tho  ther^  was  a  lige  fealty  diie  to  rex  filius^  yet  it  was  salvd 
fide  regis  patris;  but  the  fidelity  or  alligeance  to  the  rex  pater  was 
purely  Jidelitas  lig^y  for  jt  had  no  exception. 
.  3.  The  third  observable  upon  this  oath  of  alligeance  is,  that  it  is 
not  only  applicable  to  the  politic  capacity  of  the  king,  but  to  the 
person  of  the  king,  as  well  as  to  his  office,  or  capacity;  and  for  the 
misapplication  of  the  alligeance  to  the  regal  capacity  or  crown,  ex- 
clusive of  the  person  of  the  king,  among  other  thingis  the  Spencers 
Were  banished.  Vide  Judidtum  inde  in  Veteri  Magnd  CA'artd,  ^ 
7  Sep.  1 1.  Calvin's  case^^  for  the  oath  is  to  be  applied  to  the  persoa 
of  the  king,  as  well  as  his  cro\^n. 

4.  That  in  all  oaths  of  fealty,  as  likewise  in  the  profession  of  ho- 
mage to  any  inferior  or  subordinate  lord  or  prince,  it  must  be  salvd 
fide  6r  ligeantid  dotnini  re^s;  and  to  omit  this  saving,  is  punisha- 
ble in  such  lord :  see  for  ihis,  the  notable  Record  of  6  ^.  1.  against 
the  bishop  of  Exeter,  Co.  Litt:  §  85,(^)  and  it  is  no  more  than  is  used 
in  other  kingdoms.   Vide  Spelm.  in  titulo  Fidelitas.    The  emperor 
Frederic  Barbarossa  in  the  year  1  >53,  made  a  law  that  within  his 
empire  in  omni  sacramento  fidelitatis  imperator  nomina- 
[]  68  ]  /i»»  ftrciptaft^r,,  which  obtained  presently  the  like  observa- 
tion in  all  other  countries,  and  accordingly  is  the  Custumer 
de  Normandy,  cap,  29  8r  Glossa,  2  da.  Ibidem. 

5f  That  tho  there  may  be  due  from  the  same  person  subordi- 
nate alligeances,  which  tho  they  are  not  without  ah  exception  of 
the  fidelity  due  to  the  superior  prince,  yet  are  in  thei^  kind  sacramenta 
ligea  fidelitatisy  or  subordinate  alligeances,  yet  there  cannot,  or  a^ 
least  should  not  be  two  or  more  co-ordinate  absolute  iigeances  by 
one  person  to  several  independent  or  absolute  princes;  for  that  law- 
ful prince,  that  hath  the  prior  obligation  of  alligeance  from  his  sub- 
ject, cannot  lose  that  interest  without  his  own  consent  by  his  subject's 
resigning  himself  to  the  subjection  of  another;  and  hence  it  is,  that 
the  natural-born  subject  of  one  prince  cannot  by  swearing  alligeance 
to  another  prinee  put  off  or  discharge  him  from  that  natural  allige- 
ance ;  for  this  natural  alligeance  was  intrinsic  and  primitive,  and  an- 
tecedent to  the  other,  ai)d  cannot  be  devested  without  the  concurrent 
act  of  that  prince  to  whom  it  was  first  due  :[8]  indeed,  the  subject  of 

(ff)  p,  65,  a.  b. 

[8]  In-bu  lecturet  on  the  Laws  und  Conwtiiutvon  0/  England^  p.  94,  Mr.  Jiufcy  tlins 
speaks :  **Upon  no  better  foundation,  than  the  ipeculation  of  a'Publicial,  it  baa  been  aa* 
anmed,  that  the  ■  rights  of  the  subject  are  so  thoroughly  reciprocal,  that,  where  the  one 
ceases  or  is  suspended,  the  other  ceases  and  is  suspended  too:  and  that  the  one  cannot  be 
lessened  and  impaired,  witiiont  the  other  being  weakened  in  proportion.  8u<;h  positions 
are  unknown  to  the  kwt  of  EngUtnd,    It  \»  not  ftom  compact  or  reciprocity  bat  from 
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a  prince,  16  whom  he  owes  alligeancey  may^ntangle  himself  by  his 
absolute  subjecting  himself  to  another  prince,  which  may  bring 
him  into  great  straits;  but  he  cannot  by  such  a  subjection  devest  the 
right  of  subjection  and  ailigeance,  tliat  he  first  owed  to  his  lawful 
prince.(/)  [9]  . 

It  appears  by  Bracton,  Lib.  V.  cap.  24,(m)  that  there  were  very 
many,  that  had  been  anciently  ad  Fidem  regis  t^nglas  fy  Francix^ 
especially  before  the  loss  ol , Normandy ;  such  were  the  comes  mares* 
callus  tha)  usually  lived  in  England^  and  M.  de  Feynes  manens  in 
Francidy  who  were  ad  fidem  utritisque  regis ^  but  they  ever  ordered . 
their  homages  and  feahiesso,  that  they  swore  or  professed  ligeance  or 
lige  homage  only  to  one ;  and  the  homage  they  performed  to  the 
other,  was  not  purely  lige  ^omagCf  but  rather  feudal^  as  shall  be 
shewn  more  hereafter:  and  therefore  when  war  happened  between 
the  two  crowns,  remaneat  personalitir  qnilibet  eorum  cum    ' 
eo,  cui  fecerat  Hgeantiafn^  fyfaciat  servilium  debilum  eij  [  60  ]] 
cum  quo  non  steterdt  in  persondy  namely,  the  service  due 
from  the  feud  or  fee  he  holds:  but  this  did  not  always  satisfy  the 
priAce,  cum  quo  non  sUterai  in  persond,  but  their  possessions  were 

\ 

(I)  The  case  here  put  l^  our  author  is  evidently  meant  of  a  private  subject's  swearing 
aUj|reance  to  a  foreic'n  prince,  and  has  no  relation  to  a  national  withdrawing. filligeanoe 
from  a  prince,  who  nas  abdicated  the  throne. 

(«)  ThBciat  S.  Ik  ExceptwMuL 

•  '  >. 

■  ■  ■  '  I  III  ■  ■!  I  ,  ^  .   "■    I  >      I, 

birth,  that  the  Queen's  daim  to  subjection  and  her  subject's  claim  to  liberties  arise.  Both 
claims  spring  together  and  from  the  same  source.  The  subject's  life  is  the  natural  term 
of  both*  Yet  it  is  always  possible  that  one  of  them  may  be  determined  incidentally  and 
before  its  time.  The  subject  may  forfeit  his  liberties,  or  the  Queen  may  by  her  own  act, 
withdraw  him  from  her  subjection.  In  the  first  case,  the  Queeu  is  not  deprived  of  her 
subject,  notwithstanding  his  forfeiture  orright  In  the  second  case,  albeit,  no  longer  dt 
facto  true  and  lawful,  he  still  retains  the  rights  which  were  vested  in  him  by  his  birth. 
There  is,  indeed,  a  close  eonnejdon  between  this  fallacy  and  the  proposition  of  American 
jurists — fiUse  as  we  have  seen  it  to  be--^at  it  is  in  the  power  of  the  eitiien  to  renounce 
his  alligeance,  and  without  the  consent  of  his  sovereign,  to  take,  upon  hiu^self,  in  kll 
respects,  the  character  and  rights  of  a  citizen  of  a  foreign  state.  To  this  pretension  it  is 
ooee  fi>r  all  to  be  replied,  that  the  character  of  a  ^riiiik  8ul\ject^-onoe  vested  by  hirtk'^ 
eannet  bft  extinguished  or  suspended  by,  the  mere  adoption  of  any  foreign  allegiance. 
The  party  may  withdraw  himself  from  the  local  obedience  and  protection  of  his  sove- 
reign, and  yet  not  cease  to  be  within  her  actual  obedience  and  protection.  {CalmtCB  Ca$€, 
7  Rep.  8.  a.)  He  may  place  himself  beyond  the  jurisdiction  of  the  public  justice  of  his 
ooontry,  and  thus  forego  its  benefits;  but  he  cannot  place  himself  beyond  the  jurisdic 
tioo  4>f  the  eiecntive  power.  The.  Queen's  remedial  writs  cannot  by  any  means  extend 
into  his  foreign  domicil;  but  those  that  are  mandatory  ahd  not  remedial,  do  reach  him 
even  there.  TKfy  are  not  tied  to  any  place,  but  do  follow  subjection  and  ligeance  in 
what  eoontry  or  nation  soever  the  subject  is.  (7  Rep,  90.  a.)  AmitHl  r^num  eed  non 
Begem.  AmUtit  patriam,  $ed  non  patrem  oalria.*'  (7  Id,  2.  b,)  See  €  KenVe  Com, 
43.49. 

[9]  The  dbctrine  of  perpetual  allenanee  is  not  applied  by  the  British  courts  to  the  Anteri' 
emn  ante  noli,  Tlieir  doctrine  is,  that  the  American  ante  tioli,  by  ren^aining  in  America 
after  the  peaoe,  lost  their'  obsracter  of  Britiek  subjects;  and  our  rule  is,  that  by  withdraw, 
log  from  this  country  and  adhering  to  the  British  government,  they  lost,  or  rather  never  ac. 
quired  the  character  of  American  citizens.  The  right  of  election  in  all  revolutions  like 
that  of  America  is  well  estaUished.  Inglis  v.  T%e  Sailor*s  Snug  Harhoat,  3  Peters,  99. 
The  Revolution  severed  the  ties  of  allegiance;  (uid  made  the  inhabitants  of  each  country 
•liens  to  the  otiiftr.   3^Si(ory  en  Cmu.571. 
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iisually  seized,  and  rarely  or  not  wi^hotit  difficulty  restored  withont  i 
capitulation  to  that  purpose  between  the  two  crowns.  Vide  Clause. 
15  H,  3.  m.  21. pro  Henrico  de  la  Vagor^  Ciatis,  20  H.  S:  m.  I.  pra, 
Simone  Mont/ord  SLndPlnciiu  Pari.  18  JB.  l,(a?)  the  petition  of  the 
earl  of  Ewe  in  France  for  the  castles  of  Hasting  and  Tikehull  is 
answered,  "  Quandocunque  placuerit  domino  regi  Francise  terras  & 
tenementa  honiinibus  istius  regni  restituere,  quee  sua  fuerunt,  in  po^ 
testate  ipsius  dbwni  regio,  quod  ipse  dominiis  re^  •Sngliae  de  castris 
&  terris  prsedictis  prsBdicto  comiti  reddeudis  faclet,  quod  de  consilio 
iBUo  viderit  esse  faciendum."  •  - 

But  sometimes  it  fell  out,  that  the  incomstderateness  of  persons 
carried  thein  upon  presumptions  of  some  advantages  to  make  alli- 
geance  tQ  bpth  princes;  and  then  the  successes  of  either  side  ren* 
dered  them  within  the  penalty  of  the  breach  of  alligeance  to  the 
adverse  party. 

Peter  Brian  had  the  earldom  of  Richmond  here  in  England^  and 
held  it  of  the  crown  o{England,dind  the  duchy  of  ^ri7<iny  in  France, 
"Which  was  held  of  the  crown  of  France^  (though  Brompton  tells  us, 
that  by  an  agreement  between  Richard  I.  and  the  king  of  France 
sub  anno  1191.(y)  the  seigniory  thereof  was  bestowed  upon  the 
king  of  ^n^fanrf)  he  was  an  homager  of  the  crown  of  France,  and 
upon  some  agreement  between  him  and  the  king  of  England  touch- 
ing a  war  with  France,  he  came  into  England,  and,  as  it  seems, 
sw.pre  fealty  to  the  crown  of  England;  but  afterwards  he  fell  ia 
again  with  the  king  of  France,  and  betrayed  the  army  of  the  king 
of  England,  and  per  internuncios  reddidit  Anglse  regi  homagium; 
but  he  lost  himself  with  both  crowns:  the  king  of  France  disposed 
oif  the  duchy  of  Britany  to  his  son,  and  th6  king  of  England  gave 
the  earldom  of  Richmond  to  Peter  tie  Sabaudia;  tho  npotx  an 
exchange  he  afterwards  took  it  back,  and  restored  it  to  a 
[  70  ]  son  of  the  former  earl.  M.  Paris  sub  anno  I234.p.406i 
and  Claus.  19  H,  3  m.  17.  dors,  where  in  a  letter  by  the 
king  to  the  pope  the  whole  story  is  related. 

After  this,  John  de  Breme  otherwise  Moniford  descended  from 
the  above-mentioned  JPe/er,  falling  in  with  king  Edward  III.  after 
his  assumption  of  the  title  of  France,  was  restored  to  the  duchy  of 
Britany  and  earldom  of  Richmond;  and  Claus.  19  E.  III.  ;p.  1.  m. 
I4i  dors,  did  his  lige  homage  to  king  Edward  III.  as  king  of  Frahce 
in  these  words:' "Monseigneur,  jeo  vous  recognqisse  droiturell  roy 
de  France,  et  a  vous,  come  a  mon  seignior  liege  et  droiturell  roy  de 
France,  face  mon  homage  pur  le  dit  duchy  de  Bretagne,  quel  jeo 
claime  tener  de  vous,  mon  seignior,  et  deveigne  vostre  home  lige  d(i 
▼ie,  et  de  membre,  et  de  terrene  honor,  a  vivre  et  morir  countre  touts 
gents."  His  son  John  de  Montfbrd  falling  back  to  the  king  of 
France  lost  the  earldom  of  Richmond  by  judgment  in  parliament, 
7  R.  2.  but  entered  de  recordo.  Rot.  Pari.  14  R.  2.  n.  14. 

These  difficulties  befel  those,  that  were  adjidem  utHusque  regis; 

(x)  Ryle^Ut  Plae.  ParLf.  20.  (y)  Vide  Brom^Utitf.  1196. 
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they  were  sure  16  b^  losers  on  one  side^  and.scknetimes  on  both 
sides.  , 

And  thus  far  touching  the  oath  of  alligeance  or  fealty.[10.] 

II.  The  second  express  obligation  of  the  subject  to  his  prince  is 
that  o£  homage. 

This,  though  it  be  no  oath,  but  a  very  solemn  profession  of  duty^ 
yet  it  hath  always  fealty  performed  with  itj  and  after  it;  for  homage 
draws  with  it  fealty,  which  in  case  of  simple  homage  done  to  a  sub* 
ject  is  with  the  same  exceptions  as  the  homage  is;  but  in  case  of 
homagium  ligeum  it  hath  attending  upon  the  performance  thereof 
Jidtlitas  ligeOy  or  alligeance. 

The  kinds  of  homage  are  three:  i.  Simple^  Ki  that  Which  is  per- 
formed to  a  mere  subject  by  virtue  of  his  tenure. .  2.  Homagiuni 
ligeum.    3.  Homagium  nfiixtum. 

1.  The  simple  homage,  which  is  performed  barely  by  reason  of 
tenure,  is  that  which  Littleton  des(^bes  both  in  the  words  and  cere- 
monies, Lib,  II.  cap.  \.{z)  wherein  always  there  is  an  exception  of 
the  faith  due  to  the  king. 

2.  Homagium  ligeum^  which  is  thus:  **Jeo  deveigne 
vostre  home  dc  ceo  jour  en  avant  de  vy  et  membre,  et  de  []  71  ] 
terrene  honor,  et  a  vous  serra  foyal  et  loysii,  et  foy  a  vous 
portera  eontre  touts  gents,  qe  viure  point,  ou  morier ;''  this  is  the 
form,  that  Fkta%\ves  Lib.  III.  ca.  I6.{a) 

The  ceremony  is  the  same,  when  done  to  the  king,  as  when  it  i^ 
performed  to  a  mesne  lord^  only  Rot.  Pari.  18  i?.  6.  n.  58.  the  cere- 

{%)  SkcL  85.  (a)  Sk€t.2\. 

•  i 

[10]  It  hu  been  a  qiiestion,  saytf  Chancellor  Jtent,  frequently  and  flravely  argned,  both 
by  theoretical  writers,  and  in  forensic  discussions,  whether  the  Bngliih  doctrine  of  per- 
petaal  allegiance  applies  in  its  ^U  extent  to  this  country.  The  writers  on  poblic  law 
have  spoken  loosely,  but  generally  in  favour  of  the  right  of  a.  subject  to  emigrate,  and 
abandon  his  native  country,  unless  there  be  some  positive  restraint  by  law,  or  he  b  at 
the  time  in  the  possession  of  a  public  trust,  or  unless  his  country  be  in '  distress,  or  In , 
wal*,  and  stands  in  need  of  his  assistance.  Cicero  regarded  it  as  one  ofthe  firmest  foun- 
dations of  Rommn  liber^,  that  the  Rcnuin  citizen  had  the  privilege,  to  stay  or  renounce 
his  residence  in  the  state,  at  pleasure*  {Orat.  pro  Balbo^  eh.  13.)  The  principle  which  has 
been  declared  in  some  of  our  state  constitutions,  that  the  citizens  have  a  natural  and  in- 
herent right  to.emigrate,  goes  far  towards  a  renunciation  ofthe  doctrine  ofthe  Engliok 
Comnion  Law,  as  being  repugnant  to  the  natural  liberty  of  mankind,  provided  we  are  to 
consider  emigration  and  expatriation,  as  words  intended  in  these  cases,  to  be  of  synony- 
mous import  But  the  allegiance  of  our  citizens  is  due,  not  only  to  the  local  government 
onder  which  they  reside,  but  prinwirily  to  the  government  of  the  United  Siateo;  and  the 
dectrine  of  final  and  absolute  expatriation  requires  to  be  defined  with  precision,  and  to 
be  sabjected  to  certain  established  limitations,  before  it  can  be  admitted  into  our  juris- 
prudence, as  a  safe  and  practicable  principle,  or  laid  down  broadly  as  a  wise  and  salutary 
mfe  of  national  policy.  '  The  question  has  been  frequently  discussed  in  the  courts  of  the 
VmiUd  Slateo^  hot  it  remains  to  be  definitively  settled  by  judicial  decision.**  2  Com.  43. 
He  then  enters  into  an  ani^lysis  of  the  Amrriean  cases  on  the  subject,  and  concludes 
thus:  **  From  this  historical  review  ofthe  principal  discussions  in  the  Federal  Courts  on 
this  interesting  subject  in  American  jurisprudence,  the  better  opinion  would  seem  to  be, 
that  a  citizen  c#not  renonnoe  his  allegiance  to  the  United  States  without  the  perraissioii 
of  government  to  be  declared  by  law;  and  that  as  there  is  no  existing  legislative  regnU- 
tioo  on  the  case,  the  rule,  of  the  Englieh  Common  Law  reoutina  unaltered.*'  p.  49.  Se« 
Serg.  em  Con$t.  304.    RawU  on  Conet,  96. 
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mony  of  kissing  the  king  was  dispensed  with  bjr  reason  of  the  danger 
of  contagion  in  time  of  plagiie. 

And  touching  this  homage  these  things  are  observable : 

1.  It  differs  from  the  oath  of  alligeance,  in  (hat  this  is  only  by  a 
profession ;  but  alligeance  is  by  &n  oath,  though  the  oath  of  allige*- 
ance  also  accompany  it. 

d.  It  differs  in  thij»,  that,  whereas  aH  men  ab<$ve  the  age  of  tv^elve 
year^  are  to  take  the  oath  of  alligeance,  wlietber  they  hold  land,' or 
not;  yet  lige  homage  is  not  to  b^  performed  but  by  three  sorts  Qf 
persons:  1.  Such  as  hold  of  the  king  by  homage,  which  though  it  be 
performed  in  respect  of  tenure,  yet  it  is  homagium  ligeum^  because 
performed  to  the  sovereign,  and  without  any  exception  of  the  ho- 
mage due  to  inferior  lords.  2.  Such  as  are  dukes,  earls,  or  viscounts, 
or  barons,  though  they  hold  nothing  of  the  king,  yet  at  the  corona- 
tion they  perform  a  lige  homage;  the  tenor  whereof  runs  thus: 
**  I  become  your  li^ge  man  of  Ufe  and  limb,  and  of  earthly  worship* 
and  faith  and  truth  I  shall  bear  unto  you  to  live  and  die  against  all 
mauner  of  folk:  so  Godfne  helpP^  and  then  he  toucheth  the  crown, 
and  then  toucheth  the  ground ;  nota^  it  refers  not  to  any  lands.  3.  By 
prelates  or  bishops;  and  this  is  not  only  at  the  coronation  of  the 
king^  but  dfter  their  election,  &nd  before  the  restitution  of  tlieir  tem- 
poralities. Vide  Sialuie  25  H.  8  cap.  20. 

Anciently  the  clergyman  quarrelled  at  the  performance  of  homage 
to  the  prince ;  but  by  the  constitutions  of  Clarendon  set  down  by 
Matthew  Paria^p.  101.  they  were  bound  to  perform  it,  and  it.  hath 
been  hitherto  practiced ;  only  to  gratify  them  in  something  antientlvr 
it  was  indulged  in  this  manner,  viz:  ^^Faciet  electus  homagium  & 
fidelitatem  regi,  sicut  ligeo  donaino  suo,  de  vita,  £  mem«> 
[  72  3  bris,  &  de  honore  terreno,  salvo  ordine  suo,  priusquam  cbn- 
secretur;'*  and  though  I  do  not  find  this  aalvo  ordine  in- 
serted in  after-times,  yet  there  hath  been  a  temperament  added  to 
that  homage  performed  by  clergymen,  which  it  iseems  satisfied 
their  scruple,  their  homage  running  thus:  "I  do  you  homage  and 
faith,  and  truth  bear  unto  you,  our  sovereign  lord,  and  to  your  heirs 
kings  of  England^  and  I  shall  do,  and  tnily  acknowledge  the  service 
of  tile  lands,  which  I  claim  to  hold  of  you  in  the  right  of  the  church, 
as  God  me  help."  ^  ; 

And  this  is  fealty,  as  well  as  homage,  for  it  is  accompanied  with 
an  oath,  though  it  hath  the  solemnity  of  genuflexion,  and  kissing  the 
king's  cheek.  , 

3.  The  agreements  and  differences  between  that  homage,  that  is 
simply  feudal,  or  by  reason  of  tenure  only,  and  this  homage,  that  is 
homagium  ligeumy  are  these:  1.  Because  though  homage  is  not  to 
be  .done  by  any,  but  those  that  hold  by  that  service,  or  by  the  no- 
bility, or  clergy,  as  before:  yet  when  done  to  the  king,  it  becomes 
homagium  ligeum  in  respect  of  the  person  to  whom  it  is  performed. 
2.  If  it  be  homage  done  to  the  king,  it  is  homagium 4^geum^  and 
bath  no  exception  of  homage  d^e  to  others.  3.  But  principally  the 
difference  is  in  the  effect  of  it,  which  is  excellently  described  by 
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TVrrtenin  his  Comment  upon  the  Custumer  of  NormandVj  Lib.  III. 
cap,  1.  Feudal  homage,  that  is  simply  soch,  binds  only  rationc 
ftodi;  therefore  if  the  homager  alien,  or  deliver  to  his  lord  bis  fief, 
or  fee,  he  is  discharged  of  the  obligation;  but  lige  homage,  tho' 
it  may  be  performed  by  reason  of  the  fee  in  its  kind  or  species^ 
yet  it  principally  binds  the  person;  and'  though  the  fief  itself  be 
aliened^  or  transferred  to  another,  yet  the  obligation  of  lige  homage 
continues.  « 

3.  There  are  certain  homages,  that  are  mixt,  and  partly  lige,  and 
partly  not;  and  they  are  of  two  kinds:.  1.  When  the  homage  is  per- 
formed to  a  prince,  that  is  sovereign  in  relation  to  his  stibjects,  yet 
owes  a  subjection  to  some  other  prince, ;  this  was  the  case  of  the 
prince  of  fVaks^  and  the  king  of  Scots  before  mentioned,  the 
homage,  that  they  performed  to  the  king  of  England,  was  simply  . 
lige  homage^  as  we  may  read  before,  and  particularly  in  ^Falsing'- 
ham^s  Ypodigma  NewstrisB  sub  anno  1291,(A)  where  the 
tenor  of  the  homage  of  John  de  Baliol  king  of  Scots  is  en-  [  73  J 
tered  in  haec  verba :  'fDomine  Edvarde  rex  ^nglim^  superior 
domine  regni  SeotiaSiego  Johannes  JSa Hot  rexScotiss  recognosco  me 
homiuem  vestrum  ligeum  de  toto  regno  iS(ca/ia?,&  omnibus  pertinentiis, 
&  hiis,qu8e  ad  hoc  spectant ;  quod  regnum  meum  teneo  &  de  juredebeo 
fc  clamito  tenere  haereditarie,  de  vobis  &  hseredibus  vestris  regibus 
Jinglise,  de  vita  &  de  membris,  &  de  terreno  honore  contra  omnes 
homines,  qui  pos$unt  viverOiSi  mori.'^ 

I  mention  this  homage  of  the  king  of  Scots  not  to  revive  the 
ancient  controversy  touching  the  subordination  of  that  kingdom  to 
this,  for  that  difference  hath  been  long  settled  and  at  peace ;  but  only 
to  apply  my  instances  of  the  various  sorts  of  homages  performed  by 
sovereign  princes. 

But  the  homage,  that  was  performed  by  their  subjects  to  them, 
was  partly  lige  homage,  and  partly  not;  it  was  lige  homage  as  Ui 
between  the  king  of  Scots  and  them,  and  as  to  all  persons  in  the 
wor1d,except  the  king  of  England;  for  the  king  of  Scots  and  prince 
of  Wales  had  the  rights  of  sovereignty  ^ura  imperii  as  in  relation  to 
their  subjects  and  all  others,  but  the  king  of  England. 

But  in  relation  to  the  king  of  England^  the  homage  performed 
to  the  prince  of  Wales  or  king  of  Scots  was  not  lige  homage;  for 
there  was  an  exception  either  expressed  or  implied  at  least  salvd 
fide  domini  regis  Jtnglim^  as  appears  plainly  above. 

2.  Another  instance  of  a  mixt  homage  is,  when  a  sovereign  prince 
bath  a  vassalpge,^  possession  in  another  absolute  prince's  do- 
minion ;  this  was  tfli  case  of  the  king  of  England,  in  relation  to  the 
lordships  and  seignory  he  had  in  France,  as  tdquitaine,  Anjouy 
and  Picardyyfyc,  which  were  all  held  of  the  crown  of  France;  these 
descended  to  king  Edward  III.  the  king  of  France  required  lige 
homage  from  the  king  of  England  (or  these  territories;  tlie  king  of 
England,  as  king  of  England,  had  no  dependence. on  France,  and 
therefore  forthe  more  caution  performed  to  the  king  of  France  for 

(6)  ^1292.j».477.479.480. 
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the  dqtchy  of  Jiquitaine  and  other  his  possessions  in  France  a 
general  homage  by  these  words,  <'Nous  entromysin  I'bom- 
[  74  ]age  de  roy  de  France  per.  ainsi,  come  nous  et  nous  pre- 
decessors dues   de     Guy  en    estoient   jades    enterent    en 
I'homage  des  royes  de  France  pur  temps  esteant^'^  and  although 
afterwards  a  settled  form  of  homage  was  prescribed  in  this  case,(c) 
yet  most  evident  it  is,  that  it  was  not  honiagiutn  ligeum,  but  only  a 
feudal  homage  relative  to  those  territories  of  the  crown  of  France, 
but  not  at  all  with  any  relation  to  the  person  or  crown  of  the  king 
of  England. 

For  the  king  of  England  had  a  double  capacity,  one  as  an  ab- 
solute prince,  that  owed  no  subjection  to  the  crown  of  France;  nor 
to  any  other  king,  or  state  in  the  world;  in  this  capacity  he  neither 
^did  nor  could  do  homage  to  the  king  of  France;  he  had  another  ca- 

Eacity,  as  duke  o(yf^ut7atn6,and  in  that  capacity  he  owed  8l  feudal, 
ut  not  jDer^ona/^subjection  to  the  crown  of  France ;  and  in  this  latter 
capacity  only,  and  as  a  different  person  from  himself,  as  king  of 
England^  he  did  the  homage,  which  was  in  truth  no  Kge  homage, 
but  a  bare  feudal  homage^  which  I  rather  mention  to  rectify  the 
mistakes  of  those  that  call  it  a  lige  homage. 

But  by  the  way  I  must  observe,  this  feudal  homage,  as  duke  of 
Jlquitaine,  lasted  not  long ;  for  in  14  E.  3  the  king  of  England  as- 
sumed the  title  o£  king  of  France  together , with  the  arms  of  France. 
by  hereditary  descent,  which  style  his  successors  have  ever  since 
used. 

And  indeed  the  name  of  iige  homage  from  him  that  was  king  of 
England^  to  the  king  of  France,  though  purely  in  the  capacity  pf 
duke  of  Jlquitaincj  sounded  so  ill,  that  when  a  peace  was  in  treaty 
between  the  king  of  France  and  Richard  11.  viz.  rot.  pari.  11  R. 
2,  n.  16.  the  ,entry  is  made,  <<  Fait  a  remember  qe  le  roy,  seigneurs, 
chiyalers,  et  justices  assenterent  en  cest  parliaments  la  pees,  purensi 
qe  nostre  dit  seigneur  le  roy  ne  face  homage  tige,et  sauant  touts  dits 
le  liberty  de  la  person  nostre  seigneur  le  roy,et  de  son  royalme  de 
Angleterre  et  de  ses  liges  dn  dit  royalme,''  and  with  power  to  resort 
to  the  title  of  the  cruwn  of  France,  in  case  of  breaoh  of  league  by 
the  king  of  France ;  this  is  farther  amplified  by  the  speech  made 
openly  by  the  speaker  of  the  house  of  commons.  Ibid.  n. 
[  75  3  ^7.  The  homage  here  meant  was  with  relation  to  the 
duchy  of  Jlquitaine,  which  upon  this  treaty  was  to  be  de- 
livered to  the  king  of  England. 

And  thus  much  touching  these  two  securities  of  the  Subject's  alli- 
geance  to  the  king  of  En^land^  wherein  I  havefteen  the  larger,  be- 
cause many  things  occur  in  this  business,  that  give  some  light  to 
antiquity,  and  do  not  so  commonly  occur,  and  because  the  great 
brand  of  high  treason  is,  that  it  is  a  violation  or  breach  of  that  sacred 
bond  from  the  subject  to  his  king  commonly  called  alligeance,  for 
the  security  whereof  this  oath  of  alligeance  and  lige  homage  were 


(e)  Tide  Pat.  5  E.  3.  part  1.  m.  17. 
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instituted,  and  effectually  expounds  the  obligation,  and  duty  of  that 
alligeance,  that  is  due  from  the  subject  to  the  king.  * 

I  shall  now  only  mention  those  two  eminent  oaths  of  supremacyi 
and  obedience,  though  there  were  besides  them  other  temporary  oaths 
relating  to  the  crown,  as  that  of  25  H.  8.  cap.  22.  26  H.  8.  cap.  2.  2S 
H.  8  cap.  7.  35  H.  8.  cap.  1, 

The  supremacy  of  the  crown  of  England  in  matters  ecclesiastical 
is  a  most  unquestionable  right  of  the  crown  of  Englandj  as  might 
be  shewn  by  records  of  unquestionable  truth  and  authoiity,  but  this 
is  not  the  business  of  this  place;  yet  nevertheless nh^  pope  fnade 
great  usurpations  and  encroachn^ents  upon  the  right  of  the  crown 
herein. 

.  King  Henry  VIII.  in  the  twenty-fifth  year  of  his  reign  liaviog 
pared  off  those  incroachments  in  a  good  measure  by  the  statute  of 
25  H.  8.  capp.  19,  20, 21.  in  the  twenty-sixth  year  of  his  reign  the 
supremacy  ia  matters  ecclesiastical  is  rejoined  and  restored  to  the 
erown  by  the  statue  of  26  H.  8.  cap.  1. 

The  papal  encroachments  upon  the  king's  sovereignty  in  causes 
and  over  persons  ecclesiastical,  yea  even  in  matters  civil  under  that 
loose  pretense  of  in  ordihe  ad  spirifualiaj  had  obtained  a  great 
strength,  and  long  continuance,  notwithstanding  the  security  the* 
crowa  had  by  the  oaths  of  fealty  and  alligeance;  so  that  there  was 
a  necessity  to  unrivet  tho^e  usurpations  by  substituting  by  authority 
of  parliatnent  a  recognition  by  oath  of  the  king'3  supremacy  as  well 
in  causes  ecclesiastical  as  civiL 

And  therefore  after  those  revolutions^  that  happened  in 
the  life,  and  on  the  death  of  Henrjf  Vllt.  Edward  VI.  and  [  76  ] 
queen  Mary^  queen  Elizabeth  coming  to  the  crown,  the  oath 
of  supremacy  was  enacted  by  the  statute  of  1  Eliz.  cap.  ly  for  the 
better  securing  of  the  supreme  authority  of  the  crown  of  England 
as  well  in  matters  ecclesiastical  as  temporal;  which  I  shall  not  here 
repeat,  but  reserve  the  same,  and  what  is  proper  to  be  said  touching 
it,  to  a  particular  chapter  hereafter. (cf) 

Afterwards  the  dangerous  practices  of  popish  recusants  gave  the 
occasions  of  enacting  of  the  oath  of  obedience  by  the  statute  of  3  Jac. 
cap.  4,  which  I  shall  likewise  refer  to  its  proper  place. 

And  thus  far  touching  alligeance,  and  the  securities  of  tbesatne  by 
the  oath  of  alligeance,  and  the  profession  of  lige  homage.[ll] 

{d)  Vide  p99tia  cap.  ^. 

[11]  Tbe  AcU  of  Con^ffew  relating  to  Datanltiation  aro,  An  Act  to  oftabtith  an  nni* 
fcrm  rnle  of  kataralization,  26  JIfiireik,  1790.  An  Act  to  estaUiBh  an  uaiform  ruloof 
natoralization  and  to  repeal  tbe  acts  l^r^tofore  paaeed  on  that  sttMect,  Joniiaf^  29, 1795. 
An  Act  lo  eataUiib  an  miiform  rule,  &c.,  and  to  repeal,  ^.,  Ayril  14, 1802.  Ch.  ^d. 
An  Act  in  addition  to  an  Act  entiUed,  '*  Aa  Act  to  eatablish,  ^c,  and  to  repeal,**  &c., 
U9tck  26*  1804.  CA.  47.  An  Act  relatinf  to  evidence  in  eaaea  of  natoralization,  Uarck 
22,  J  816.  Ch.  32.  An  Act  in  farther  addition  to  an  **  Act  to  eatabliib,  &c.,  and  to 
repeal,"  4tc,  JMsy  26, 1824.  CA.  186.  Ail  Act  to  amend  the  Aoti  ooncerntDff  natnralii^ 
taoo.  Hoy,  24«  182&  CA.  116. 
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CHAPTER  XI. 

CONCEBNIKa    TREASONS   AT    THE  COMMON  XAW,  AND  THEtB   UNCSR- 

TAINTT. 

Havino  she^n  in  the  former  chapter  the  kinde  and  bonds  of  fidelity 
and  aliigeance  from  the  subject  to  the  king,  I  come  to  consider  of 
those  crimes,  that  in  a  special  manner  and  signally  violate  that  aliige- 
ance, namely  high  treason. 

At  Common  law  the  crime  of  high  treason  had  some,  kinds  of  limits 
and  bounds  to  it. 

In  the  time  of  Henry  IL  Glanvil,  who  then  wrote  Lib. 
£  77  J  IV.  cap.  1  4*  7,  tells  us  of  four  kinds  of  crit^inss  besm  majes* 
tatisyviz.  de  morie  regisj  de  seditione  regniy  de  seditione 
exerciliis  regis,  and  the  counterfeiting  of  the  great  seal ;  for  as  to  the 
counterfeiting  of  money,  that  came  under  the  title  of  Crimen  /alsiy 
and  the  punishment  thereof  antiently  was  various;  t)ut  of  that  par- 
ticular hereafter. 

Bracto7iyihpii  wrote  in  the  time  ofHenrylU.  Lib  All.  cap.  3.  '^Siquis 
apsu^emerario  machinatus  sit  in  mortem  domini  regis;  vel  alli^uid 
e^erit/vel  agi  procuraverit  ad  seditionem(a)  domini  regis,  vel  exer- 
citds  sui ;  vel  procurantibus  auxilium  &  consilium  prsebuerit,  vel  con- 
sensum,  licet  id,  quod  in  voluntate.  habuerit,  non  perduxerit  ad  effec- 
tum;"  to  which -he  adds  counterfeiting  of  the  ^al  and  money; 
which,  though  they  come  under  crimen  falsi,  yet  are  reckoned  by 
bim  fimotig  the  crimina  hesse  majeslalis;  tho  in  these  old  authors 
treason  is  sometimes  expressed  by  the  name  of  sedition,  yet  that 
word  is  too  general  and  comprehensive  of  other  offenses  not  capital, 
as  W.ell  as  of  treason ;  and  therefore  a  charge  of  sedition  against  the 
king,  or  of  exciting  sedition,  or  of  speaking,  writing,  or  doing  any 
thing  seditiously,  doth  not  amount  to  a  chargeof  treason;  and  there- 
fore it  was,  that  in  the  case  of  Setden  and  others,  Trin.  5  Cdr^  B.  R.(b) 
when  upon  an  habeas  corpus  the  parties  were  returned  committed 

{a)  In  the  caid  of  Mr.  Selden  tbii  is  Bnppoied  to  be  the  true  reading,  bat  in  meet  of 
the  MSS,  of  Bi^aeton  the  word  io  this  plaoe  is  Beduetionhn,  altho  in  other  placen  of 
the  same  chapter  the  word  9editio  is  used :  Fleta  makes  frequent  use  of  the  wonl  Sediic* 
(to,  Lib.  1.  cap.  dU.  §  1  cap.  21.  ^  §  1,  2,  3.  (the  last  of  which  places  seems  to  be  a  direct 
transcript  from  Braetofi)  though  the  word  $editio  is  onoe  used  by  him'  dido  eapUe^  §  8; 
and  Bracton  afterwards  in  this  same  chapter  styles  a  traitor  $edueior. 

Hengham,  cap.  3.  and  Olantril,  Lib.  I.  cop,  8.  both  of  them  place  sediticnem  in  the  rank 
of  treasons,  and  so  it  was  esteemed  by  the  Civil  law.  Dig".  Lib.  XLVIH.  tit.  4.  ad  leg.  Jtf  2. 
MajcBtatiM^  I.  \*  tit.  19.  De  pmnit,  Z.  38.  §52.  Sedilio  continued  to  be  the  technical  word 
in  le^l  procefMlinjfs  (as  will  appear  from  several  records  hereafter  quoted)  until  the  terms 
proditio  Sf  pfiditorii  prevailed  in  its  room,  which  last  word  most  noW  be  necessarily 
used  in  every  indictment  of  treason.  3  Co.  In$t,  4. 12, 15. 

(6)  Mich.  5.  Car.  I.  Vide  Rushioorth'o  Historical  CoUectum,  Vol.  I.  p.  679.  Appendix,  p. 
18,  Sfc.SHdtrd  Opera,  VoL  VI.  p.  1938.  The  court  was  oontent,  that  they  shouM  be 
bailed,  but  said,  that  they  ou^ht  to  find  sureties  also  for  their  good  behaviour :  they  had 
their  sureties  ready- for  the  bail,  but  they  were  remanded  to  the  Tower,  because  they 
would  not  find  sureties  for  the  good  behaviour.  Sddnk  was  not  bailed  till  May  1631,  and 
not  discharged  from  his  bail  tiU  Jaimary  1634.  Vindicia  Mario  Clanoi.  Stldeni  Opera, 
Foil  V.  p.  1427,^. 
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4y  the  privy  council  by.  the  hinges  command  for  stirring  up  sedition 
against  the  king^  the  prisoners  were  bailed,  in  the  king^^  court, 
because  it  amounted  not  to  a  charge  of  treason,  for  sedition  in  a  trud 
legal  signifipation  doth  not  import  treason. [I]       - 

FUtOj  who  wrote  in  the  time  of  Edward  I.  agrees  almost  verba- 
tim with  Br  acton  J  viz.  Lib.  I.  cap.  20,  21.((?) 

Briitony  who  made  his  book  in  the  time  also  of  king  Edward  I. 
reckons  up  treasons  much  in  the  sslme  manner,  yet  makes  some  addi- 
tions, cap,  8.  de  treson;  '^  Grand  treson  est  a  compasser  nostre  mort, 
ou  disheriter  nous  de  nostre  royalme,  on.de  fauser. nostre  seal,  bu  de 
conntrefaire  ilostre  monoye,  ou  de  ia  retoundre.'^ 

And  cap,  22.de  appeles:  ^'Sont  ascunes  feionies,  que  touchent 
nostre  suyt,  ^t  poient  estre  suys  pur  nous,  siconae  de  vers  nos  mortels 
enemies,  de  nostre  seal,  de  nostre  cbrone,  et  de  nostre  moneys  fause.'' 

Again;  <<En  primes,  c'est  a  dire,  deajppels  de  felonies,  que- poient 
estre  faitz  par  nous,  et  nemye  pour  nous,  sicome  de  treson,  ot  de  com- 
passement  jpnrveu  vers  nostre  p^rsone  pour  nous  mettre  a  mort,  ou 
nostre  compayne,  ou  nostre  pere,  ou  nostre  mere,  ou  nons  enfauntz, 
ou  nous  disheriter  de  nostre  royalme,  ou  de  trahir  nostre  hoste,  tout 
ne  soit  tiel  ^ompassemeht  mys  en  efifect/' 

And  in  the  latter  end  of  the  same  chapter,  ^<  Et  de  fausyh  de  nostre 
seal,  &  de  nostre  monoye,  purrst.  lenseur  appets  pour  nous  en  me^me 
la  manere,  et  ausi  del  purgiser  de  nostre  compayne,  ou  de  nous  fiiles, 
ou  des  norices  de  nos  enfauntz :((/)  En  queux  cases  soit  ie  jugement, 
de  estre  treyne,  et  pendu,  &c/?  By  these  various  expres- 
fions  of  BrittonyXi  appears  that  the  crime  of  high  treason  []  79  '\. 
was  very  uncertain ;  sometimes  stymied  under  the  name  of 
felony,  sometimes  had  the  punishment  of  petit  treason  applied  to 
the  crime  o^high  treason,  and  some' crimes  mentioned,  as  treasons, 
which  were  not  so  taken  by  Bracton^  or  Fkta;  and  indeed  in  the 
farther  pursuit  6f  ttiis  argument  we  shall  find,  that  at  common  law 
there  was  a  great  latitude  used  in  raising  of  offences  into  the  crime 

(c)  He  does  not  rank  Uie  counterfeUinjif  of  the  leal  or  of  the  coin  amonsf  the  crimina 
htut  mmjutatU  (ai  Braeton  does,}  bat  amoog  the  eriminafalai^  Lib,  I.  cap,  23. 

{d)  According  to  the  Mirror  tf  Justiee^p,  31,  22.  high  treason  is  committed,  I.  Per 
eeoz,  que  Occident  Ie  joj,  oii  compassent  de  faire.  2.  rer  oeuz,  qtie  luy  disheritent  del 
rofalme,  per  [cenz  que]  trahissent  an  host,  oa  compassent  de  Ie  faire.  3.  Per  cenx 
avowterors  que  sparglssent  Ie femme  Ie  roj^le  fileie  roy  eigneese  legitime,  avant  ceo<]tie 
elle  aoit  marj,  en  la  garde  Ie  roy,  ou  la  narice  Ie  ant.le  heire  lo  roy.  Thesp  are  the  oniy 
oflfensea,  which  that  treatise  calls  Crim$9  de  Majesty.  Counterfeiting  of  .the  king's  seal 
or  money  is  ranked  ander  Feusoiinery,  p<  39.  And  every  speciea  of  petit  treason  is 
styled  JVeoMonip.  30.  as  it  is  also  by  BritUm,  cap,  8. 

It  is  one  of  the  articles  against  Roger  MffrUmer,  RoL  Pari,  4  £.  3  n.  1.  28.  £.  3  n,  8; 
that  he  compassed  to  destroy  lea  nurriz  Ie  roy.  If  a  private  lord  was  injured  in  this  man- 
ner,  it  was  antienUy  petit  treason :  **Yradttores  aolenii  qui  dominum  dominamve  inter- 
feoerint,  rel  qui  cam  nzoribns  dominorum^suoram,  vel  filiabos,  vel  nntricibus  dominorum 
eoDcnbaerint,"  ^c  Fleia  Lib,  L  eap^  37.  §  4  ^Oa  disparage  ma  file,  en  ma  cha^mbre, 
oa  ma  femme,  oo  la  norrioe,  de  mon  heire,  ou  Ie  aunt,  &c.**  Mirroir  de  JueUce,  p,  31. 
Vide  BriUoih  cap.  23.  (70) 

[I]  FcH-  the  distincUon  between  sedition  and  high  treason,  see  1  Easi^  P,  C.  48.  ArM* 
C,P.4SS.  '  J 
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and  punkhment  of  treason,  by  way  of  interpfetation  aad  aibitrary 
Con^tfuetiODy  which  brought  in  great  inconvenience  and  uncer«- 
tainiy.[2]  .  -  • 

In  the  parliament  of' 93  E.  I.  now  printed,(€)  whid)  is  likewise 
entered  P.  33  £u  I  BoL  22  Norih\t.  coram  reget  Nicholaus  de 
Segrave  was  impeached(/)  de  eo,  qciod  cum  dombus  rex  nunc  in 
tiltlmS  gaerrftsuS  Scoiiss  inter  hostess  inimicossuos  extitisset,  &idem 
Nicholaus  de  Segrave  homo  ligeus  tenens  de  ipso  domino  rege  per 
bomagium  k  fidelitatem  in  eadem  guerr&in  exerciia  & auxilio  ipsius 
oommorans  esset;  idem  Nicholaus  de  Segrave  motu  proprio,  mali* 
tiosfe,  &  absque  caus4  contentionem  &  discordiam  versus  Johannem 
de  Crumbwell  in  eodem  ezercttu  similiter  in  auxiliuip  regis  existen- 
tem  movebat,'^  laying  great. iDi<|uities  to  his  charge;  that  Crumbwell 
offered  to  defend  himself  against  these  imputations,  as  the  king's 
eourt  should  award :  Et  ad  hocfidem  suameidedit;  at  post  ejusdem 
fidei  dationem  prsedictus  Nicholaus  elongando  8e:&  siios,  &  extras 
bendo  preedictum  Johannem  &,  siios  ab  exercitu  &  auxilio  ipsius 
dominiregis^ quantum  in  ipso  Nicholao  fudt,  eundem  dominum  regem 
inter  ihimicos  saos  periculo  hostium  suorum  relinquendo  sprevit,  & 
prsedictum  Johannem  ad  se  defendendum  in  curia  regis  Frandm 
adjornavit,  &  certum  diem  ei  dedit;  et  sic,  quantum  in  eo  fpit,  sub- 
mittens  &  subjiciens  dominium  regis  &  regni  .^n^fiia?  subjectioni 
domini  regis  Francim;  and  that  in  pursuance  thereof  con«- 
£  80  ]  trary  to  the  king's  prohibition  he  took  his  journey  towards 
France;  and  that  he  did  this  '<  nequiter  &  malitios^  in  per^^ 
sonse  domini  regis  pericutum,  curiae  suae  contemptum,  coronse  &  dig* 
nitatis  sues  regise  IsBsionem  &  exhseredcttionem  manifesstam,  &  contra 
ligeantiam, bomagium,  juramentum,  &  fidelitatem,  quibusipse  domino 
regi  teuebatur."  Segrave  confessed  the  offence.  The  lords  in  par- 
liament are  charged  by  the  king  upon  their  alligeance  to  give  advice, 
what  punishment  was  to  be  inflicted :  <^  Qui  omne^  habito  super  hoc 
diligenti  tractatu  &  advisamento,  consideratis  &  iotellectis  omnibus  in 
dicto  facto  contentis  &  per  praedictum  Mc/io/aum  plene.&  express^ 
cognitis,  dicunt,  quod  crimen  hujusmodi  meretur  po&nam  amission  is 
vitsB,  &c."  but  he  was  after  pardoned; 

Which  judgment  seems  to  import  no  less,  than  the  crime  of  high 
treason,^  though  the  whole  judgment  be  not  declared  at  large  but 
with  an  4*^.       ' 

Accroaching  of  royal  power  was  a  usual  charge  of  high  treason 
antient\y,  though  a  very  uncertain  charge,  that  no  man  could  well 
tell  what  it  was,  nor  what  defence  to  make  to  it.[3] 

The  great  charge  agaipst  the  Spencers  about  the  \  E.  2,  was,  that 
they  did  accroach^  royal  power,  whereof  several  instances  are 
given.(g') 

(e)  In  RyUf9  Plaeitd  ParUmentavia.p,  266. 

(/)  Per  Nieholatun  de  Warewick,  qui  eeqvilfir  pro  domino  rege, 

(g)  Vide  Knighton,  p.  2545,  2547.  EdiL  Twyeden. 


[2]  See  HaUanCo  ConttUuiionnl  Hietory  of  England,  w^  3.  p,  203. 
[3J  Luderi*  Trad  on  Conatruciive  TVeacon,  57  el  •«{. 
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The  great  charge  against  Rtfgtr  Mhr timer  in  the  parliament  of  4 
JS.  a  next  to  that  o(  the  procurement  of  king  Edward  Ws  death,  waft 
accroaching  of  royal  power^  whereof  several  instances  are  given  ; 
but  he  bad  judgment  b^  the  lords  in  pafliament  to  be  drawn  and 
hanged,  upon  that  article  only,  that  concerned  the  death  of  king 
Edward  II.    ^Vide  infra  cap.  14. 

Trin.  «1  K  S.  RoC  «S.  rex  carum  rege.  John  Crerberge^  Knt.  in- 
dicted ^Quod  ipse  simnl  cirm  aliis  in  campo  vilied  de  Royston  in  altfi 
regil^  sti^td,''  rode  armed  with  his  sword  drawn  in  his  hand  m^o 
'  guerrinoy  and  assaulted  and  took  William  de  Sotelisfardy  and  de«> 
tained  him  till  he  paid  90/  &c  and  took  away  his  horse,  ^  usurpando 
sibi  infra  regnum  regis  regiam  potestatem  ipso  dofmifio  rege  in  partibua 
exteris  existente,  contra  sai  ligeantiani,  &  regis  &  coronas  suse  pr6e* 
judicium  &  sedhiooem  manifestam  :'^  be  prayed  his  clergy, 
bat  was  ousted  of  it,  Quia  privilegiumclericale  in  hujusniodi  [81  ] 
casn  sedkionis  aeconddm  legem  &  consuetodinem  regni 
hactenus  obtentas  &  usitatas  non  est  alloeandum  :{h)  but  yet  he  re^ 
fusing  to  plead  was  not  convicted,  as  in  case  of  treason,  but  was  put 
to  penance,  ad  pctnUeniiam  suam;  two  of  his  companions  being 
convicted  by  verdict,  had  Judgment^  quad  disirahantur  fy  suspend^ 
aniur. 

This  judgment  it  seems  trouUed  the  commons  in  parliament,  who 
thought  that  the  accroaching  of  royal  power  was  somewhat  too 
general  a  charge  of  treason  before  the  ordinary  courts  of  justice^ 
though  it-had  been  used  in  charges  of  treason  in  parliament;  and  there- 
fore in  the  parliament  following  held  Crasiino  Hitarii  2\  E,  3.  n.  15] 
there  is  a  petition  in  parliament  in  these  .words ;  Item  prie  le  com- 
men,  qe  come  ascuns  des  justices  en  place  devant  eux  ore  de  novel 
ont  adjudges  pur  treason  accrochment  de  royal  poer,  pry  le  dit  corn- 
men,  que  le  point  soit  desclare  en  ceo  parlement,  en  quele  case  ils 
accrochent  royal  poer^  per  quei  les  seigneurs  perdent  ionr  profit 
de  le  forfeiture  de  lour  tenents,  et  les  arreynes  beneficie  de  seidt 
esglise. 

Ro\  En  les  case,*ott  tiel  judgments  sont  rendus,  sont  les  points 
des  tieuy  treasons  et  accrochments  declares  per  mesmes  les- judg- 
ments. 

In  22  Jis9.  49.,(t)  if  appears  that  Jt^hn  at  Hill  was  indicted,  and 
attaint  of  high  treason  for  the  defith  of  Mlam  de  fVallon  nuntii 
damini  regie  misei  in  mandalum  ejus  exeqttendum. 

And  in  the  year  before,  vir.  21  E.  3.  23.  it  seems  admitted,  that 
an  appeal  of  treason  lies  for  the  killing  one  of  malice  prepense,  that 
was  sent  in  aid  of  the  king  in  his  wars  with  certain  men  of  arms. 

King  Edward  II.  being  deposed,  and  committed  prisoner  to  Bar^ 
elay  castle  under  the  custody  of  John  Matravere  and  Thamda 
Qurnejfj  was  there  ^y  the  procurement  of  Soger  Mortimer  barbar- 

(A)  For  tbeMroe  reawm  olergy  was  refoscd  in  7%orpe*«  oaae,  r.21  E,  3.  Ru,  23.  Rtx. 
ie  fv 0  vide  poBUeu 
(i)  B,  TVeaaoA  14. 
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ously  raordered ;  for  which  Mortimer  atid  Outney  were  attainted  df 
treason  byjudgm^nt  of  the  lords  in  parliament.    4  E..3.  n.  1,  5.{k) 

Mairavers  was  suspected  to  be  guilty,  bnt  yet  he  played 
[  Q2  3  another  game,  for  though  he  knew  of  the  death  of  Edward 
II.  yet  he  informed  Edmund  earl  of  Ktntj  half  brother  to 
Eduiard  II.  that  he  was  living;  the  earl  therefore  with  many  others 
raised  a  force  for  his  deliverance,  but  pTevailed  not,  but  was  for  that 
fact  attainted  of  treason,  anno  3  E.  3.  which  attainder  was  after- 
wards, in  the  parliament  28  E.  3.  reversed,  and  the  grandchild  of  thd 
«arl  ofKent  restored :(/)  John  Mafravem^'who  it  seems  had  animated  * 
the  insurrection  of  the  earl  of  Kenij  though  he.  fled  into  Gfirmany^ 
y^t  by  judgment  of  the  lords  in  parliament  4  £.  3  n.  3.  was  attainted 
of  treason  for  the  death  of  the  earl  of  Kent:  the  words  of  the  record 
are,  ^<  Tres-touts  les  peres,  counts,  et  barons  assembles  a  cest  parle- 
ment  a  .  fVtsiminater  si  ont  examine  estraitment,  et  sur  ce  sont 
assentus  et  accordes,  qe  John  Mairavers  si  est  culpable  de  la  morC 
Esmon  count  de  Kent  le  uncle  nostre  seigneur  le^roy  qe  ore  QSt, 
cqme  celui  qe  principalment,  trayterousment  et  fausment  la  mort  le 
dit  counte  compassa  issint,  qe  la  ou  le  dit  John  savoit  la  mort  ie  roy 
Edward;  no  per  quant  le  dit  Jokn  par  enginous  manner  et  par  ses 
fausses  et  niauveyse  subtilties  fist  le  dit  counte  intendre  la  vye  le  roy^ 
le  quel  fausse  compassement  fust  cause  de  la  mort  le  dit  counte  et  de 
tout  le  mal  qe  s'.  ensiiist,  par  queries  sus-dits  peres  de  la  tre  et  jugges 
jdu  parlemeht  ajuggent  et  agardent,  que  le  dit  John  soil  treine, 
pendus,  et  decoUd,  come  treitre,  queu  part,  qil  soit  estre  troue.^' 

Upon  this  judgment  Matravers  brought  a  petition  of  reversal. 
Boi.  ParL  21  R.  3.  n.  Q&,  dors,  but  nothing  was  done  upon  it;  but 
Sot.  ParL  25  E.  S.  p.  2.  o.  54>  55.  he  was  restored  by  act  of  parlia- 
ment. 

By  these  and  the  like  instances,  that  might  be  given,  it  appears, 
bow  uncertain  and  arbitrary  the  crime  of  treason  was  before  the 
statute  of  25  E,  3.  whereby  it  cam^  to  pass,  that  almost  every  offense^ 
that  was,  or  seemed  to  be  a  breach  of  the  faith  and  allieeahce  due  to 
the.king^was  by  construction  and  consequence  and  interpretation 
.raised  into  the  offen$eof  high  treason. 

And  we  need  no. greater  instance  of  this  muHipIication  of 
[  83  ]  constructive  treasons,  than  the  troublesome  reign  of  king 
Richard  IL  which,  though  it  were  after  the  limitation  of 
treasoTis  by  the  statute  ^of  25  B.  3.  yet  things  were  so  oarried  by  fac- 
tions and  parties  in  this  king's  reign,  that  this  statute  was  little 
observed;  but  as  this,  or  the  other  party  prevailed,  so  the  crimes  of 
high  treason  were  in  a  manner  arbitrarily  imposed  and  adjudged  to 
the  disadvantage  of  tliat  party,  that  was  intended  to  h^  suppressed; 
so  that  de  facto  that  king's  reign  gives  us  as  various  instances  of 
these  arbitrary  determinations  of  treason^,  and  the  great  inconve- 

(jE;)  Vide  Rot.  ParL  28  E.  3.  n.  8.  when  the  judgrment  against  Mortimer  was  reversed. 

(l)  Thai  attainder  was  reversed  long  before,  vix.  4.  E.  3.  Vide  Rot,  Pari.  4'  £.  3.  n.  1 1, 
12.  upon  the  petition  of  Edmund  his  ekieat  son,  aod  Margaret  coonteis  dowager  of  Kent; 
and  Edmund  the  son  was  restored. 
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DieBces  that  arose  ther^by^  as  if  indeed  the  statute  of  25  B.  3.  had 
not  been  made  or  in  force.  And  though  most  of  those  judgments 
and  declarations  were  made  in  parliament ;(*)  aoiDetimes  by  the 
king,  lordSy  and  commpns;  sopnetimes  by  the  lords,  and  afterwards 
affirmed  and  enacted^  as  la w^ ;  sometimes  by  plenipotentiisiry  power 
committed  by  acts  of  parliament  to  particular  lords  and  others,  yet 
the  inconvenience,  that  grew  thereby,  and  the  great  uncertainty,  that 
happened  from  the  same,  was  exceedingly  pernicious  to- the  kiiig 
and  his  kingdom. 

I  shall  give. but  some  instances.  RoL  Pari  3.  R,  9.  n.  18.  Johri 
ImperialyB,  public  minister,  came  into  the  kingdom  by  the  safe-con- 
duct of  the  king,  and  he  was  here  murdered  ;(m)  and  an  indictment^ 
taken  by  the  coroner  upon  the  view  of  his  body,  '*  Quel  case  examine 
et  dispute  entre.  les  seigneurs  et  commons,  et  puis  monstre  au  roy  en 
plein  parlement,^  estoit  illoques  devant  nostre  dit  seigneur  te  roy^ 
declare,  determine,  et  assentus,  qe  tiel  fait  et  coupe  est  treason,  et 
crime  de  royal  majesty  blemy,  en  quel  case  y  ne  doet  allouer  a  uulli: 
de  enjoyer  privilege  deX5lergy.''(n) 

This  declaration,  it  is  true,  was.made  and  grafted  upon  the  clause 
in  the  latter  end  of  the  statute  of  35  E.  3., touching  declaring  of  trea- 
sons by  parliament.    .  • 

In  the  parliament  of  10  i?.  2.  there  was  a  large  commission  (a) 
granted  by  the  king  upon  the  importunity  of  certain  great 
lords,  and  of  the  commons  in  .parliament,  to  the  archbishop  ['84  ] 
of  Canterbury  and  others  for  the  reformation  of  many  ^ 

things  supposed  to  be  amiss  in  the. government^  which  commission 
was  thought  to  b^  prejudicial  to  the  king's  prerogative.  Vide  Rot. 
Pari.  10  R.  2.  n.  34.    Rot.  Pari.  21  A  2.  n.  ih 

After  this,  viz.  25  Aug.  \\  R.  %.  the  king  calleil  together  the  two 
chief  justices,  and  divers  others  of  tne  judges,  and  propounded  divers 
questions  touching  the  proceediiig  in  that  parliament,  and  the  obtain- 
ing of  that  commission^  and  they  gave  many  liberal  answers,  and 
among  the  rest,  ^  Qualem  pGenam  merentur,  qui  compulernnt  sive 
arct^unt  regem  ad  consentiendum  confectioni  dictorum  statuti,  ordi- 
nationis,  &commissionis?  .  Ad  quam  qusBstionem  qnanimiter  respon- 
derunt,  quod  sunt;  .ut  proditbres,  merito  puniendi:  Item  qualiter  sunt 
illi  puniendi,  qui  impediverunt  regem,  quo  minus  poterat  exercere, 
quae  adregaha  &  prserogativam  suam  pertinuerUnt?  Unanimiter 
etiam  responderunt,  quod  sunt  ut  proditores,  etiam  puniendi,''  with 
divers  other  questions,  and  answers  to  the  like  purpose.(/?) 

This  extravagant,  as  well  as  extrajudicial  declaration  of  treason 
by  these  judges,  gave  presently  an  universal  offence  to  the  kingdom; 
for  presently  it  bred  a  great  insecurity  to  all  persons,  and  the  next 

parliament  craslino purificationis  II  R.  2.  there  were  divers  appeals. 

•  ,  .  ■ 

(*)  This  was  the  reason  why  the  atatate  of  25  E.  3.  was  not  followed,  hecanse  that 
■tatate  waa  jiot  thooght  to  limit  declaratioAa  in  parliament 
(m)  Holiti.  Cknm.  p.  422.  60.  b.  (H)  See  3  Co.  InitU.  8. 

(o)  Saelbta  cooKniaaion  10  R.  9.  cap.  1. and  SHaU  TViaU^  VoLl.p.d. 
(p)  Sett  the  queationa  and  anawera,  SMe  TVtalt,  Fe2.  l.p.  j8. 
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of  treason  }^y  certain  lorxla  appellorsy  vherein  many:  were  conriet  of 
high  treason  under  gene^l  words  of  accroaching  royal  potifer,  suIh 
vertin^.the  realm f^.9Dii  among  the  reel  tho^e  verjr  judges,  that 
had  thns  liberally  and  arbitiurily^ezpounded  treason  in  answer  to 
the  king's  quest  ions,  were  for  that  very  cau^e  ad|jadged  guilty  of 
high  treason,,  and  had  judgment  to  be  hanged^  dri^wn,  and  quartered, 
though  the  exeeution  wa3  spared  ;{q)  and  they  having  led  the  way 
by  an  arbitrary  construction  of  treason  not  within  the  statute,  they 
fell  under-  the  same  fate  by  the  like  arbitrary  construction  -of  the 
crime  of  treason. 

Neither  did  it  rest  here,  for,  the  tide  turned,  and  in  Jlof, 

[  86  ]  i'^^*  ^1  ^^  ^'  ^'  ^^9  ^^-  ^^.  commiasion  before-mentioned, 
and  the  whole  parliament  of  1 1  i?.  2;  is  repealed,  and  a  new 
appeal  of  treason-  against  the  duke,  of  GlqucesliTf  editl  of  Arundel f 
and  the  commisdiooers  in  the  former  commission,  and  the  procurers 
thereof  under  that  common  style  of  accroaching  royal powerfWh€r^ 
Vpon  divers  of  them,  were  condemned  as  traitors:  and  n.  18.  there 
teere  foar  points  of  treason  farther  declared/ viar^  ^'  Chescun  -qe  cora- 
passe,  et  purpose  ta^morte  ie  roy,  ou  de  lui  deposer,  ou  de  susrendre 
son  homage  Hege,.ou  eeluy,  qe  levy  le  people,  et  chivache  encountro 
Ie  roy  a  faire  guerre  deins  son  reaime^  et  de  ceo  soit  dument  attaibt, 
et  adjugge  en  parlemenL  soit  adjuggez  come  traytor  de  haut  treason 
encountre  la  corone,  tet  forfeit  de  lui,  et  de  ses  heyres,  quecunques 
iouts.seii  terres,  tenements,  et  poss|e$sions^  et  Ubertys,  et  touts  autrea 
inheriiements,  queux  it  ad,  ou  aacun  autre  a  son  oeps,  ou  avoii  Le 
joftr  de  treason  perpetres,  si  bien  en  fee  tayl,  come  de  fe/e  simple, 
au  roy,'*  , 

These  four  points  of  treason  seem  to  be  included  within  the  statute 
of  25  S.  3.  as  to  the  matter .  of  them,  as  shall  be  hereafter  shewed ; 
but  with  these  differences,, viz.  1.  The  forfeiture  is  extended  farther 
than  it  was  formerly,  namely  to  the  forfeiture  of  estates-tail  and  uses* 
2.  Whereas  the  ancient  way  of  proceeding  against  commoners  was 
by  indictment,  and  trial  thereupon  by  the  country,  the  trial  and  judg- 
ment is  here  appointed  to  be  in  parliament.[4]  3.  But  that,  wherein 
the  principal  inconvenience  of  this,  act  lay,  was  this,  that  whereas 
the  statute  of  25  E*  3,  required  an  overt-act  to  be  laid  in  the  indict- 
ment, and  proved  in  evidence,  this  .act  hath  no  such  provision,  which 
left  a  great  latitude,  and  uncertainty  in  point  of  treason,  and  without 
any  open  evidence,  that  could  fall  nnder  human  cognizance,  sub- 
jected men  to  the  great  punishment  of  treason  for  their  very  thoughts, 

{q)  They  wereftll  banished  to  Ireland  except  7V««i2iafi,,who  mn»  exeeated  accordiof 
to  the  judgment.    See  State  Trials,  Vol.  I.  p,  13, 14. 

•  m  •  ..      — I   I  ■■   .1  •  ■  I  «  »  H  I.I  ^       .     t.  m 

[i]  In  1681,  the  Honw  of  Commons  paned  &  reeolutian  to  impeach  one  FHxharriM 
of  high  treason,  at  the  bar  of  the  House  of  Peers.  The  Lords  refused  to  entertain  the 
cause;  end  voted  that  bs  should  be  proceeded  against  hj  indictment  in  the  lower  courts. 
It  seems  to  be  the  better  opinion,  tnat  the  House  of  Lords  have  no  tnrisdiction  in  such 
a  case.  4  BL  Com.  259,  though  Mr.  BaUatis^  thinka  difl«fenUy.  3  vol.  Com.  Hi$.^p,  €03. 
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which  without  an  o^ert-act  to  manifest  them  are  not  triable^  but  by 
God  alone; 

These  were  the  unhappy  effects  of  the  breaking  of  this  great 
boundary  of  treason,  and  letting  In  of  constructive  treasons,  which 
by  various  vicissitudes  and  revolutiofis  mischieved  all  parties  - 
first  or  last,  and  left  a  great  unqnietness,  and  unsettledness  [|  86  ^ 
in  the  minds  of  people,  and  was  one  of  the  occasions  of  the 
Hnhappiness  of  that  king. 

Henry  IV.  usurping  the  crown,  and  the  people  bemg  sufficienily 
sensible  of  the  great  mischiefs  they  were  brought  in  by  these  con« 
structive  treasons,  and  the  great  insecurity  thereby,  Rot.  Part,  1  H^ 
4.  n.  70.  the  parliament  of  21  /?.  2.  is  entirely  repealed,  that  of  11  i?. 
2.  entirely  revived;  and  it* was  enacted,(r)  that  a  parliamentary  au- 
thority be  not  for  the  future  lodged  in  a  committee  of  particular  per- 
sons, as  it  was  done  21  /?.  2.  <'Et  atixint  mesme  nostre  seigneur  le  roy 
de  son  propre  motif  reherceant,  qe.  come  in  le  dit  parlement  tenuz 
Pan  21.  y  fueront  ordeynes  per  estatute  pluseurs.pains  de  treason,  si 
qe  y  ne  avott  ascun  home,  qe  sauoit,  come  it  se  deust  savoir,  de  faire, 
parler,  ou  dire  pur  doubt  des  tielx  paihes,  dist,  qe  sa  volunte  est  tout 
outrement,  qe  en  nul  temps  avener  ascun  trayson  soit  adjugges  i^utre- 
ment  qil  ne  feust  ordeignez  par  statute  en  temps  de  son  noble  aiel  le 
toy  B,  le  3.  qe  dieu  assoyl  \  dont  les  dits  seigneurs  et  comens  fuerent 
Ires  grandment  Tejoyces,et  mult  humblement  ent  remercierent  nostra 
dit  seignetir  le  roy.'^(*) 

Now  although  the  crime  of  high  treason  is  the  greatest  crimf^ 
against  faith,  duly,  and  human  society,  and  brings  with  it  the  greatest 
and  most  fatal  dangers  to  the  government,  peace^  and  happiness  of 
a  kingdom,  or  state,  and  therefore  is  deservedly  branded  with  tlie 
highest  ignominy,  and  subjected  to  the  greatest  penalties,  that  thd 
law  can  inflict ;  yet  by  these  instances,  and  more  of  this  kind^that 
might  be  given,  it  appears,  1.  How  necessary  it  was,  that  there 
should  be  some  fixed  and  settled  boundary  for  thi^  great  crime  of 
treason,  and  of  what  great  importance  ^he  statute  of  25  &,  3.  was,  in 
order  to  that  end. .  2.  How  dange^rous  it  is  to  depart  from^  the  letter 
of  that  statute,  and  to  multiply  and  enhanse  crimes  into  treason  by 
ambiguous  and  general  words,  as  accroaching  of  royal  power ^  sub^ 
verting  of  fundamtnial  lawa^  and  the  like;/ and  3.  How  dangerous 
it  is  by  construction  and  analogy  to  make  treasons,  where 
the  letter  of  the  law  has  not  done  it :  for  such  a  method  []  87  j 
admits  of  no  limits  or  bounds,  but  runs  as  far  as  the  wit  and 
invention  of  accusers,  and  the  odiousness  and  detestation  of  persons 
accused  will  carry  ihen.(/) 

(r)  See  1  ff.  4.  cap.  3,  4,  4r  5.  (t)  See  1  K  4.  anp.  10. 

(I)  Thia  reafoning^  of  oar  aothior  Ui  equally  ttrong^  as^ainatcoDstroctiTe  intorpretationfl 
of  eomfatting  tht  death  of  the  king, 
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•         CHAPTER  XII. 

TOOCHINO   THE   STATUTE  OF  25   E.  III.  AND   THE  AIQH  TSEASOKS 

THEBEIN  DECLARED. 

« 

A  Parliament  was  held  on  Wednesday  on  the  feast  of  St.  Hill.  ^5  B. 
S.  at  which  parliament  the  statute  declaring  the  points  of  treason  wa^ 
made.  The  petition  of  the  commons,  upon  which  it  was  made,  is 
Sot  Pari.  25  E.  3.  p.  2l  n.  17.  In  these  words:  "  Item  come  les  jus- 
tices nostre  seigneur  le  roy  assignes  en  di verses  countees  ajuggent  les 
gents,  qe  soht  empeches  devant  eiix,  come  treitors  par  divers  causes 
disconus  a  la  camen  estre  treison,  qe  plese  a  nostre  seigneur  le  roy 
par  son  counsel,  &  par  les  graunts  &  sages  de  la  terre  declarer  les 
points  de  treson  en  cest  present  parlement. 

^  Ro\  Quant  a  la  petition  touchant  treison  nostre  seigneur  le  roy 
ad  fait  declarer  les  articles  de  ycele  en  manner  qe  ensuit :  cest  assa- 
voir,  en  case  qnant  home  face  cOmpaser  ou  ymaginer  la  mort  nostre 
seigneur  le  roy,  ou  madame  sa  compaigne,  on  de  lour  fitz  primer  & 
heir ;  ou  si  home  violast  la  compaigne  le-  roi,  &  la  eisne  fille  le  roy 
nientQ  mari6,  &  la  compaigne  a  leisne  fitz  &  heire  du  roi;  &  si  home 
leve  de  guerre  contre  nostre  seigneur  le  roy  en  son  royalitie ;  oil  soit 
adhereant  as  enemies  nostre  seigneur  le  roy  en  le  royalme,  donani 
a  eux  eide,'&  confort  en  son  royalme  ou  par  aillours,  &  de  ceo  pro- 
'  vablement  soit  atteint  de  overt  fait  par  gents  de  lour  con<|i* 
[  88  ]  cion:  Et  si  home  contreface  le  grant  s6a|e  le  roy,  ou  sa 
monoie,  &  si  home  apporte  fausse  monoie  en  cest  royalme 
eontrefait  a  la  monoie  dengleterre,  si  Come  la  monoie  appelle  Lusse- 
burghy  ou  autre  semblable  a  la  dite  monoie  dengleterre,  sachant  la 
monoie  estre  fausse,  pur  marchander  ou  paiement  faire,  en  deceit 
nostre  seigneur  le  roy  &  de  son  people :  Et  si  home  tuast  chancellor, 
treasurer,  ou  justice  nostre  seigneur  le  roi  deluti  b^unk,ou  del  autre, 
justice  en  eir,  des  assisez  &  de  touz  auters  justices  assignez  a  oyer  & 
terminer,  esteantz  en  lour  places  enfesant  lour  office.  Et  fait  a  enten- 
dre qe  en  les  cases  snsnomees  doit  estre  ajuggee  treisonce,  qe  estent 
a  nostre  seigneur  te  roi  &  a  sa  royale  majeste,  &  de  tiels  maneres  de 
treison  la  forfeiture  des  escheets  appertient  a  nostre  seigneur  le  roy, 
sibien  des  terres,  &  tendmentz  tenuz  des  auters, <rome  de  lui  mesme : 
ouesqiie  ceo  il  y  ad  autre  manere  de  treison,'cest  assaVoir,  quant  un 
servant  tue  son  mestre,  une  feme,  qu  tue  ,son  baron,  quant  home  se- 
cular ou  de  Religion  tue  son  prelate,  a  qi  il  doit  foi  &  obedience,  &  tiel 
manere  de  treison  doun  forfeiture  des  escheets  a  chescun  seigneur  de 
son  fee  propre ;  &  pur  ceo  qe  pUisours  autres  cas  de  semblable  trei^ 
son  purrpnt  eschaier  en  temps  avenir,  queux  home  ne  purra  penser 
ne  declarer  en  present,  assentu  est  qe  qui  autre  cas  suppose  treison, 
qe  nest  especifietz  peramont,  aviegne  de  novel  deuant  ascuns  justices, 
demoerge  la  justice  sanz  aler  a  juggement  de  treison,  taotque  perde** 
vant  nostre  seigneur  le  roy  &  sou  parlement  soit  le  case  monstre,  & 
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declare,  le  quel  ceo  doit  esUa  ajugge  treson,  ou  aat',felome ;  &  si  par 
cas  ascun  home  dc  cost  royalme  chivache  armeedesco7ert,ou  secxeU 
meni  ad  gentz  armez  contre  ascun  autre  pur  lui  tuer  ou  desrobber, 
on  pur  lui  prendre  &  ret^er  tanque  il  face  fyn  09  rauncean  pursa 
delirerauce  avoir,  nest  pas  lentent  du  roy  &  du  son  counseil,  qe  en 
tiel  cas  soit  ajugge  treison,  einz  soil  ajogee  felonie,  ou  trespass,  solonc 
to  ley  de  la  .terre  auncienement  usee,  &soronc  ceo  qi^e  le  cas  demand; 
Et  si  en  tiel  cas,  ou  autre  semblable  devant  ces  heures  ascun. 
justice  eit  ajugge  treison,  &  par  ycelle  cause  les  terres  &  tene-  [|  ^89- } 
Bientz  devenuz  en  )a  maiue  nostre  seigneur  le  roi  copie  for- 
iaitz  eient  les  cheifes  seignours  de  fee  lour  escheets  des  tenementz  de 
enx  tenuz,  le  quel  qe  les  tenementz  soieat  en  la  .maine  le  roi  ou  ea 
main  dauters  par  doun,  ou  en  «utre  manere :  sayant  toutes  foils  a 
nostre  seigneur  le  roi  Ian,  &  le  wast,  &  auteis  forfeitures^des  chateLx^ 
qe  a  lui  attient.en  les  cas  susnomez,  &  qe  briefs  de  scire  facias  vers 
ks  terre-tenants  soient  grantez  en  tiel  cas  sanz  autre  original  &  sanz 
aleuer  la  protection  nostre  seigneur  le  roi  en  la  dite  suyte^  &  de  les 
terresj  qe  sont  in  la  maine.le  roi,  soient  grantea  briefs  as  viscontz  des 
conntees  la,ou  les  terres  serront,de  ouster  la  mainesanz  autre  delaie.'^ 
The  statute  itself  is  drawn  up  upon  this  petition  and  answer,  and 
differs  nothing  in  substance  from  the  answer  to  the  petition  upon  the 
parliament-roll :  the  statute  itself  runs  in  these  words :  <<  Item^  where>- 
as  divers  opinions  have,  been  before  this  time  in  what  case  treasoa 
shall  be  said,  and  in  what  not,  the  king  at  the  request  of  the  lords 
and  of  the  commons  hat-h  made  a  declaration  in  the  manner,  as  here- 
after followeth:  that  is  to  say,  when  a  man  doth  compass  or  ima- 
gine[l]  the  death  of  our  lord  the  king,  or  our  lady  his. queen,  or  of. 
their  eldest  son  and  heir;  or  if  a  man  do  violate  the  king's  compa- 
nion, or  the  king's  eldest,  daughter  unmarried,  or  the  wife  of  the 
king'js  eldest  son  and  heir;  or  if  a  man  do  levy  war  against  our  lord 
the  king  in  his  res^lm,  or  be  aclherent,to  the  king's  eneo^s  in  his  realm, 
giving  to  them  aid  and  comfort  in  the  realm  or  elsewhere,  and  thereof 
be  provably(a)  attainted.of  open  deed  by  the  people  of  their  condi- 
tion; and  if  a  man  counterfeit  the  king's  great  or  privy  seal,  or  his 
money ;  and  if  a  man  bring  false  money  into  this  realm  counterfeit  to 
the  m9ney  of  England^  as  the  money  called  Lushburgh^  or  other 
like  to  the  said  money  of  England^  knowing  the  money  to  be  false, 
to  merchandize  or  make  payment  in  deceit  of  our  lord  the  king  and 
of  bis  people :  and  if  a  man  slay  the  chancellor,  treasurer,  or  the 
king's  justices  of  the  one  bench  or  the  other,  justices  in  eyre,  or  jus- 
tices of  assize,  and  all  other  justices  assigned  to  hear  and 
determine,  being  in  their  places  doing, their  offices.  And  it  [  90  J 
is  to  be  understood,  that  in  the  eases  above  rehearsed  that 
ought  to  be  judged  treason,  which  extends  to  our  lord  the  king  and 
his  royal  majesty,  and  of  such  treason- the  forfeiture  of  the  escheats 
pertaineth  to  our  lord  the  king,  as  well  of  the  lands  and  tenements 

(a)  Soe  3  Co.  In»t,  p,  12. 
[1]  See  Ludcrt*  TVadB,  137. 
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holden  of  cithers,  as  of  himself:  and  moreover  there  is  another  man« 
ner  of  treason,  that  is^lo  say,  when  a  servant  slayeth  his  master,  or  a 
wife  her  husband,  or  when  a  man  secular,  or  religious,  slayeth  his 
prelate,  to  whon)  heoweth  faith  and  obedience ;  and  of  such  treason 
the  escheats  ought  to  pertain  to  every  lord  of  bis  own  fee :  and  be* 
cause  that  many  other  like  cases  of  treason  may  happen  in  time  to 
eome,  which  a  man  cannot  think  nor  declare  at  this  present  time,  it 
IS  accorded,  that  if  any  other  case  supposed  treason,  which  is  not 
above  specified,  doth  happen  before  any  justices^  the  justices  shall 
tarry  without  any  going  to  judgment  of  the  treason,  till  the  cause  be 
shewed  and  declared  before  the  king  and  his  parliament,  whether  it 
ought  to  be  Judged  treason,  or  other(6)  felony:  and  if  par  ease  any 
man  of  Xhis  realm  ride  armed[2]  coviertly,  or  secretly  with  meii  o{ 
artns  against  any  other  to  slay  him,  or  rob  him,  or  take  him,  or 
retain  him,  till  he  hath  made  fine  or  ransom  for  to  have  his  deliver^ 
ance,  it  Is  not  the  mind  of  the  king,  nor  his  cotmcil^  that  in  such  casd 
it  shall  be  judged  treason,  but  shall  be  judged  felony,  or  trespass  ac- 
cording to  the  laws  of  the  land  of  old  time  used,  and  according  as 
the  case  requireth.  And  if  in  such  case,  or  other  like,  before  this 
time  any  justices  have  judged  treason,  and  for  this  cause  the  lands 
and  tenements  have  come  into  the  king's  hands  as  forfeit,  the  chief 
lords  of  the  fee  shall  have  the  escheats  of  the  tenements  holden  of 
them,. whether  that  the  same  tenements  be  in  the  king's  hands,  or  in 
others  by  gift,  or  in  other  manner;  saving  always  to  our  lord  the 
king  the  year  and  the  wast,  and  the  forfeitures  of  chattels, 
[  91  3  ^hich  pertdin  to  him  in  the  cases  above-named;  and  that 
'  writs  of  seire  facias  be  granted  Jn  such  case  against  the 
land-tenants  without  other  original,  and  without  allowing  any  prp- 
tectioh  in  the  said  suit;  and  that  of  the  lands,  which  be  in  the 
king's  hands,  writs  be  granted  to  the  sheriffs  of  the  eountiiss,  where 
the  lands  be,t3  deliver  them  out  of  the  king's  hands  without  de« 
lay/'[3]  ' 

The  several  high  treasons  hereby  declared  are  these: 

1.  The  compassing  of  the  death  of  the  king,  qgeeh,  or  prince,  and 
declaring  the  same  by  an  overt^act. 

2.  The  violation  or  carnal  knowledge  of  the  king's  consort,  the 
king's  eldest  daughter  unmarried,  or  the  prince's  wife. 

,  3.  The  levying  of  war  against  the  king. 

4.  The  adhering  to  the  king's  enemies  within  the  land  or  without, 
and  declaring  the  same  by  some  overt-act. 

5.  The  counterfeiting  of  the  great  seal  or  privy  seal. 

6.  The  counterfeiting  of  the  king's  Coin)  or  bringing  counterfeit 
coin  into  this  realm. 

-    (b)  The  old  translation  teems  here  to  be  preferable, «t«.  else;  for  out*  bein;  abbrevUted 
may  be  either  autre  or  autretmnt. 


[9]  LHd€r$,l4L 

[3J  Mr.  Lttdert^  translation  of  this  statnte  it  somewhat  different  from  the  one  hen 
given.  TVocl  1.  /i.  4. 
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7.  The  killing -of  the  cbancelTot,  treaflurer,  justices  of  the  ond 
bench  or  the  other,  justices  in  eyre,  justices  of  assisi^,. justices  of  oyer 
and  icmtiner  in  their  places  doing  their  ofBce3.[4]  ' 

{4]  By  Ari.  3.  SeeL  3.  of  the  ContUtotion  of  the  United  State*^  treamii  t^^m^  the 
UaiUd  8Ui'€B  ehell  consist  only  in  lerying  wmr  against  them.;  or  adhering  to  their 
cnemiee,  giving  tiiem  aid  and  comfort  No  person  shall  be-  convicted  of  treason,  unless 
CO  the  tesUinony  of  two  witness  to  the  same  overt  act,  or  coniessibn  in  open  court. 

CCQgress  shall  have  power  to  declare  the  punishment  of  treason;  but  no  sttainder  of 
Ummu  shall  work  corra]ptioD  of  Uood,  or  forfeitoret  except  during  the  life  of  the  person 
•ttainled. 

In  furtherance  of  this  constitutional  provision,  an  Act  df  C(mgre$$  was  passed  April 
dOcA,  1790,  for  the  punishment  of  certain  crimes  against  the  VniUd  States,  by  which  it 
is  enseted,  '*That  if  any  person  or  persons,  owing  allegiance  to  the  United  States  of 
Aimenca  shall  lev^  war  against  them,  or-  shall  adhere  to  Sieir  enemies,  giving  thetn  aid 
knd  comfort  within  the  United  Statee,  or  elsewhere,  and  shall  be  thereof  convicted,  on 
eonftssion  in  open  Court,  or  on  the  testimony  of  two  witnesses  to  thtf  same  overt  act  Of 
the  treason  whereof  he  or  they  shall  stand  indi^Ced,  such  person  or  persons  ehaU  be  ad» 
Mged  guilty  of  treason  against  the  United  Statee^  aod  shall  suffer,  death.*' 

The  other  parts  of  t)ie  Act  of  Congress  with  the  decisions  of  the  federal  Courti^  de- 
claring what  acts  amount  to  the  two  species  of  treason  defined  by  the  Constitution  and 
laws  of  the  United  States,  and  the  eases  that  have  come  within  the  eognizance  of  the 
eoorts  of  the  different  States,  will  be  given  in  their  proper  places^  It  may,  however,  be 
here  obserred,  that  Under  the  old  confederation  there  was  no  judicial,  power  organized  or 
dothed  with  author tty  for  the  trial  and  punishment  of  treason  against  the-  United  States, 
It  became  necessary  the^efbre  to  provide  for  it  under  the^  judicial  powers  of  the  several 
States.  But  since  the  framing  of  the  Constitution,  the  jurisdiction  is  exclusively  in  the 
United  States  Cburts,  11  Johns,  553,  Mapy  of.  the  States  have  provisions  in -their  Con- 
stitutions respecting  this  crime;  thus:  "Treason  against  the  State  shsll  consist  onlv  in 
levying  war  against  it;  or  in  adhering  to  its  enemies,  giving  them  aid  and  comfort.  No 
person"  ehall  be  convicted  of  treason,  unless  on  ths  testimony  of  two  witnesses,  or  on 
eobfeasion  in  opea  court,'*  is  to  be  found  in  the  Constitutions  of  JfaiiM,  Coimecfsctit, 
JVeis  Jersey,  Kentucky,  Indiana,  ZMuisiana,iBssiseip/n,  Alabama,  Missouri,  J^ehigan,  and 
Arkansas.  And  most  of  them  have  enacted  lawb,  some  of  which  contain  treasons  un- 
known to  the  Constitution  of  the  United  States, 

It  has  been  doubted  by  several  learned  geoUemen  whether, 'since  the  making  of  the 
Constitution  of  the  United  States*  treason  can  in  any  case  be  committed  against  a  State. 
Mr.  Divingslon,  in  his  System  of  Penal  Laws,  p.  148,  ssys  that,  **  from  the  nature  of  the 
federal  union,  a  levy  of  war  against  one  member  of  the  Union  is  a  levy  of  war  against  the 
whole;  therefore  it  is  eonclu&d  th^t  treason  against  the  State,  being  treason  sgainst  the 
United  States,  it  is  to  be  punished  under  their  hiws  and  in  their  courts.**  See  also  p.  380. 
A  writer  in  the  American  Law  Magatine*  vuL  4,  p.  31 8»  argues  in  the  same  manner; 
and  Mr.  Justice  Story  soys,  that  a  State  cannot  take  cognizance,  or  punish  the  offence, 
(treason  against  the  UnitM  Slates,)  whatever  It  may  do  in  relation  to  the  offence  of  trea- 
son committed  exclusively  against  itself,  if,  indeed,  any  case  can,  under  the  Constitution, 
exist,  which  is  not  at  the  same  time  treason  against  the  United  States,    Const.  3  vol.  p. 
173 ;  but  in  his  charge  to  the  Grand  Jury,  {June  15,  1842,)  he  speaks  thus,  **  Treason 
may  be,  and  often  is,  aimed  altogether  against  the  sovereigiity  of  a  particular  State. 
Thus,  for  example,  if  the  object  o^an  assembly  of  persons,  met  with  force  to  ovgrturn  the 
government  or  constitution  of  a  State;  or  to  prevent  the  doe  exercise  of  its  sovereign 
powers,  or  to  resist  the  execution  of  any  one  or  mor^  of  its  general  laws;  bat  without 
any  intention  whatsoever  (o  intermeddle  with  the  relations  of  that  State  with  the  national 
govemment,  or  to  displace  the  national  laws  or  sovereignty  therein,  every  overt  set  done 
with  force  towards  the  execution  of  such  a  treasonable  purpose,  is  treason  against  the 
State,  and  against  the  State  only.**'  1  Story's  Rep.  616.    That  this  offence  may  be  com- 
mitted  against  a  State^  seetns  to  be  recognized  by  the  second  section  ^f  Article  four  of  the 
Constitution  of  the  United  Sitolcs,  which  provides  that,  **a  person  charged  in  any  State 
with  treason,  Slc,  who  shall  flee  from  justico  and  be  found  in  another  State,  shall,  on 
demand  of  the  executive  authority  of  the  State  from  which  he  fled,  be  delivered  up,  to  be 
removed  to  the  State  having  jurisdietion  of  the  crime;**  it  was  assumed  in  the  oase  of 
Vke  Peofde  v.  Lynch,  1 1  Jwns.  549,  where  the  court  said,  **  that  it  mirht  be  by  an  open 
and  armed  oppoiition  to  the  lawi  of  the  State,  or  k  comlunation  and  forcible  attempt  to 
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CHAPTER.  XIII. 

TOUCHING  HIOH  TRSASON   IN  COMPASSING   THB  DEATH  OF  THE   KINC^y 

qU££Ny  OB  PaiNCS. 

i  .      • 

The  first  article  of  high^  treason  declared  by  the  statute  of  25  E. 
3.  is  this,  and  in  these  words: 
^^  When  a  man  doth  compass  or  imagine  ike  death  qf  our  lord 
•  the  king.,  or  of  our  lady  the  queeny  or  of  their  eldest  son 
[  ^2  ]  and  heir.'"^ 

Upon  this  division  there  will  be  these  considerations. 

I.  What  shall  be  said  a  man  that  compasseth. 

II.  What  shall  he^d  the  king^  queen,  or  their  eldest  son.  • 

III.  What  shall  be  said  a  compassing  or  imagining  of  any  qf 
their  deaths.  . 

IV.  What  shall  be  evidence,  or  an  overt^aet  to  prove  such  ima- 
gining. 

V.  The  form  of  an  indictment  of  compassing  the  death  of  the 
king,  queen,  or  prince. 

I.  What  shall  be  said  a  man  eompassingy  fye. 

THe  general  learQlng  of  this  point  in  relation  to  natural,  accidental, 
or  civil  incapacities  hath  been  at  large  handled  in  the  farmer  chap- 
ters; but  there  is  something  peculiar ,  to  the  case  of  high  treason, 
which  is  considerable  in  this  division. 

If  an  alien  amy  comes  into  England^  and  here  compass  the  death 
of  the  king,  queen,  or  prince,  this  is  a  man  compassing  within  this 
law;  for,  tho  he  be  the  natural  subject  of  another  prince,  yet  during 
his  residence  here  he  owes  a  local  alljgeance  to  the  king  o[  England^ 
and  tho  the  indictment  shall  riot  style  him  naturalis  subditus,  nor 
style  the  king  naturalem  dominum,  yet  it  shall  run  prodilorii.  4* 
contra  ligeantim  suas  debiium,  Co,  P.  C  p.  5.  7  Jtep.  Calvin^s 
case,{cfj  Dyer.  144. 

If  an  alien  amy  subject  of  another  prince  comes  into  this  kingdom 
and  here  settles  his  aboide,  and  afterwards  war  is  proclaim^  between 
the  two  kings,  and  yet  the  alien  continues  here  and  takes  the  benefit 
of  the  king's  laws  and  protection,  and  yet  compasses,  the  death  of 
the  king,  this  is  a  man  compassing  within  this  law;  far,  tho  he  be 
the  natural  subject  of  another  prince,- he  shall  be  dealt  with  as  an 
English  subject  in  this  case,  unless  he  first  openly  remove  himself 
from  the  king's  protection  by  passing  to  the  other  prince^  or  by  a  pub- 

(•)M6,1T.  . 
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lie  renuneiation  of  the  king*  of  England's  prpteetion,  which  bath 
some  analogy  with  that,  vhieh  tbey  call  diffidatio^  or  defiance. 

And  the  same  law  I  take  to  be,  if  the  subject  of  a  ib^ein 
prinee  in  war  vhh  onrs  come  into  England  and  here  trade  [  93  3 
and  inhabit  either  as  a  merchant,  dweller,  or  sojcfbrner,  if 
such  a  person  compass  the  death  of  th^  king,  he  may  be  dealt  with 
as  a  traitor,  because  he  comes  not  hither  as  an  enemy,  or  by  way  of 
hostility,  but  partakes  of  the  king's  protection:  with  this  agrees  the 
case  of  Stephano  Farrara  de  Oama,  and  Emanuel  Lewts  Tinoco^ 
Poriugueze  bom,  and  then  subjects  to  the  king  of  Spain f  betweea 
whom  and  the  queen  of  England  there  was  thea  open. war,  who 
were  indicted  and  attaint  of  high  treason  for  conspiring  with  Dr.  Z^* 
pez  to  poison  the  queen.(6)  37  Eliz.  Calvin's  case.  7  CB^.Rep.  p.  6. 

And,  though  they  came  hither  with  the  queen's  protection,  it  alters 
not  the  case,  for  every  foreigner  livii>g  publicly  and  trading  here  is 
under  the  king's  protection :  and  this  appears  by  the  statute  of  Magna 
ChariOj  cap.  30.  ^  Et  si  sint  de  tenfi  contra  nos  guerrin&,  &  tales  ia- 
TeniantUf  in  terrft  nostra  in  principio  guerras,  attachientur  sine  damno 
oorporum  suoram  vel  rerum,  donee  sciatur  a. nobis  vei  a  capital!  jus* 
ticiario  nostro,  qtiomodo  tnereatores  terrae  nostrsB  tractentur,  qui 
mnc  inveniantar  in  lerrft  ilifi  contra  noe  goerrifi;  &  si  nostri  salvi  sini 
ibi,  alii  salvi  sint  in  terr&  nostri" 

The  statute  speaks  indeed  of  tn^rcaiaresy  but  under  that  name  all 
foreigners  living  or  trading  here  are  comprised. 

And  therefore  in  ancient  times  before  the  subjects  of  forein  princes 
in  hostility  residing  liere  were  dealt  with  as  enemies,  a  proclamatioa 
issued  for  their  avoidance  out  of  the  kingdom;  and  in  default  of  their 
avoidance  within  the  time  limited  by  such  proclamation  they  lost  the 
benefit  of  the  king's  protection. 

And  after  such  proclamation,  yet^  upon  caution  given  sometimes 
by  mainprise  de  se  bene  gerendoy  sometimes  by  oaths  of.  fidelity  to 
the  kifig,  they  had  sometteaes  special,  and  oftentimes  general  protec* 
tions,  notwithstanding  such  hostility.  Boi*  Vascon.  18  E.  2.  21,  24. 
Pat.  14  /f.  6.  parL  2.  m.  34,  35. 

The  statute  of  the  Siapley{e)  cap.  17.  hath  made  provision  for  mer- 
chants strangers,  in  case  war  shall  happen  between  their  prince  and 
the  king  of  England^  viz.  that  they  shall  have  convenient 
warning  by  forty  days  by  proclamation  to  avoid  the  realm;  {]  94  3 
and  if  they  cannot  do  it  by  that  time  by  reason  of  some  acci- 
dent, they  shall  have  forty  days  more,  an^  in>  the  mean  time  liberty 
to  sell  their  merchandizes:  during  these  eighty  days  they  have  the 
king's  protection,  and  if  they  do  any  treasonable  act  above-mentioned, 
they  shall  be  indicted  of  treason,  notwithstanding  the  hostility  be- 
tween their  sovereign  and  the  king  of  England;  but  it  seems,  that  if 
be  remain  here  in  a  way  of  trade  after  proclamation  so  made,  and 
the  time  of  his  demorrage  allowed  by  this  act,  he  may  be  dealt  with 
as  an  alien  enemy;  but  yet  if  he  after  that  time  continues  in  his  way 

{b)  Vide  C0mdem  m».  $nb  aiUM  1594.  (e)  27  E.  3. 
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of  tFade  or  living  as  beforehand  shall  then  conspire  the  king's  dealb^ 
&C.  the  king  may  deal  with  him  as  an  alien  enemjr  by  the  law  of 
nations,  or  as  a  traitor  by  the  law  of  the  land;  because  de  facto  he 
continues  as  a  subject,  and  under  the  benefit  de  facto  of  the  king's 
protection. 

Therefore  the  general  words  in  Co.  jP.  C  p.  5.  wherein  he 
Supposeth  an  alien  enemy  cannot  be  guilty  of  treason,  but  must  be 
dealt  with  by  martial  law,  are  to  be  taken  with  that  allay,  that  is 
given  in  Calcines  chbCj  foL  6.  fr.  in  these  words:  <<  But  if  an  alien 
enemy  come  to  invade  this  realm,  and  be  taken  in  war,  he  cannot  be 
indicted  of  treason,  for  the  indictment  cannot  conclude  contra  ligcan* 
tisB  8USB  debitum:*'  the  like  may  be  said  of  euch  as  are  sent  over 
merely  as  spies  by  a  foreign  prince  in  hostility ;  but  an  alien  enemy 
living  here  in  the  cotidition  of  an  inhabitant  of  trader  may  be  guilty  of 
treason  as  well  as  an  alien  amj/j  for  he  doth  it  praditorih  and  treacher- 
ously, and  against  the  obligation  that  lies  upon  him,  as  well  as  any 
others,  to  be  true  to  the  prince,  the  benefit  of  whose  laws  and  protec- 
tion he  holds,  so  long  as  he  is  under  the  same:[l] 

But  yet  this  is  observable  upon  Xhe  statute  of  Magna  ChartOj  cap. 
SO.  and  what  hath  been  before  said,  1.  That  if  an  alien  enemy  comes 
into  England  dSiet  the  war  begun,  and  lives  here  under  the  king's  pro- 
tection as  a  subject,  yet  if  he  practise  treason  against  the  king  during 
such  his  abode  h^re,  he  may  be  indicted  of  high  treason  contra  tigean- 
tite  sum  debiium,  2.  Yet  such  an  alien,  coming  in  after  the  war 
begun  without  the  king's  licence  or  safe-conduct,  cannot 
[  95  3  claim  the  privilege  allowed  by  the  statute  ot  Magna  Chartaj^ 
cap.  30.  to  those  that  were  here  before  the  beginning  of  the 
war.  2  Co.  Inst.  58.  3.  That  by  the  law  of  England  AehXs  and 
goods  foimd  in  this  realm  belonging  to  alien  enemies  belong  to  the 
king,  and  majrbe  seized  by  him.  19  £.  4.  6.  7  E.  4.  13.  and  there- 
fore in  debt  brought  by  an  alien  enemy  it  is  a  good  plea  in  bar  primd 
facie,  that  the  person  is  an  alien  bofn  in  G.  in  partibus  transmarinis 
sub  obedientid  Phillippi  regis  Hispaniae  Aostis  fy  tnimici  domini 
regit;  so  that,  though  to  some  purposes  he  is  under  the  king's  pro- 
tectionf  so  as  to  be  guilty  of  treason,  if  he  conspire  against  the  king's 
life,  yet  his  goods  are- not  by  law  privileged  from  confiscation ;  and 
the  reason  is,  because  he  might  secure  his  goods  by  purchase  of  let- 
ters patents  of  denization,  and  he  shall  not  take  away  the  king's 
rights  by  his  neglect  therein. 

But  then,  what  if  in  truth  our  merchants  have  liberty  of  reclaiming 
their  goods  and  recovering  their  debts  in  the  hostile  country?.  May 
the  merchant  plaintiff  reply  with  this  clause  of  the  statute  of  Magna 
Charta^  that  **  Nostri  mercatores  salvi  sunt  ibi,  &c.  ?" 

I  answer,  he  cannot,  for  it  is  reserved  to  another  kind  of  trial ;  for 
the  words  are  ^'  donee  sciatur'  a  nobis  vel  a  capitali  justiciario  nostro, 
quomodo  mercatores  nostri  ibi  tractentur."  The  king  must  be  as- 
certained of  the  truth  of  the  fact,  in  whose  cognizance  it  best  lies; 

[I]  See  Df  k  Motte'f  eaie,  31  Si.  TV.  (by  H$weit),  687. 
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md  ir  he  be  ^tkfikl,  that  otir  merehants  are  pemiitied  Co  recover 
their  debtsin  the  hostile  kiogdom  M^ithoutifnpedimeDt  or  cenfiscation^ 
fbis  is  to  be  notified  and  d^^r^^^  by  some  proclamation,  or  instru* 
ment  under  tbe  great  seal  declaring  the  fact,  and  allowing  them  to 
prosecQte  for  their  debts  here ;  and  then,  by  virtue  of  this  statute  or 
pnbUc  decIaraUioQ,  tfhe  merchant  alien  plaintiff,  ipay  reply  with  tbi^ 
special  matter  in  maintenence  of  his  aetiotu[2] 

.  Here  somewhal  may  be  of  use  to  be  said  totiching  treasons  by 
eittbaseadors  of  foreign  princes,  wherein  altho  'Sometimes  reason 
of  state  and  the  commdn  interest  of  pritieea  do  de  facto  gov^taiti 
these  cases,  yet  it  fwill  not  be  at<ii,ss  to.  consider  t&e  opiottone       . '   . 
and  practices  of  ibrmer  time»in  relation  to  this  matter.  [  9^  1 

First 9  If  an.  HnglUhman  bprn,thoagh  he  never  took  the 
oath  of  alligeance^  becomes  a  sworn  subject  to  a  foreign  prince,  and 
i^  employed  by  him  into  England  a»  his  minister,  agent,  or  em«> 
bassador,  and  here. conspires  against  tbe  king^s  life,  he  shall. be  in^ 
dieted  and  tried  :ibr  treason,  as.anotber  subject  should  be;  and  tb^ 
reason  is,  becapse  no  man  can  sliake  off  his  country  wherein  he  wa^ 
born,  nor  abjare  his  native  soil  or  princse  at  hispieasure^  This  was 
the  cape  of  Dr.  Siory,  ^ho  had  sworn  atligeance  to  the  crown  of 
SjpfBifif  and  was  here  condemned  and  executed  for  (reason*  ^ide 
Camden's  JStiz.  14,  Eliz.  p.  ieS.{d)[3} 

.  Secondly f  Bat  if.  sf  foreigner  being  the  agent,  mmister,  or  embas^ 
sador  of  a  fbrefgn  prince  either  in  amity  or  enmity  with  the  king  of 
England  eome-over  with  or  without*  the  king's  safe-condcict,  and 
here  conspire  against  the  life  of  ilie  king,  or  to  raise  rebellion  or  war 
against  him,  some  havei)een  of  opinioD,  that  be  may  be  indicted  of 
insason;  but  >by  the  civilians  he  cannot^  because  he  came  in  as  a 
foreign  emba^ador- representing  the  person  of  his  prince,  and  there^ 
fore  is  not  to  be  tio,  dealt  with  in' such  case,  but  bjr  the  law  of  natiot^ 
may  be  dealt  With  as  an  enemy,  not  as  a  traitor ;  m4  thotigh  he  have 
the  protection  and  safe-conduct  of  the  king  of  Englandj-yet  it  is  under 
a  special  capacity,  and  for  a  special  end,  namely,  as  a  foreign  agent ; 
but  if  he  be  criminally  proceeded  against,  it  mu$t  be  as  an  enemy  by 
the  law  o(  war  or  nations,  and  not  as  a  traitor;  but  how  far  and  in 
.what  cases  he  qiay  be  disaU  with  as  an  enemy,  remains  to  be  farther 
considered.     Camden's  Eliz.  sub  anno  1571,  p,  164. 

Thirdly,  therefpre  those,  that  are  most  strict  after  the  rights  and 
privileges  of  embassadors,  yet  seem  to  agree,  that  if  be  do  not  only 

ii)  EngAdi  folio. 
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{3]  It  hu  always  beoi^the  ]a^  QfSngland,  that  a  natiu'tfl  bom  subject  owes  an  aUci- 
^laace  to  the  crown,  wftich  is  intrinsic  and  perpetdal,  and  which  carmot  be  divested  by 
$9f  actofbis  own.  Siprf^i  oase,  Difer,  398^  h,  i  Bl,  Com,  370;  and  that  no  fbrei|ra  letterti 
of  n^oralUation  can  {itanjr  manner  take  from  hiip  his  allegiaooe,  or  alter  his  duty  to 
his  Uwiul  sbvefeign«  Macdonald*8  case,  fo$t.  60,  .And  yet  the  Brit^h  parlianipnL  noj^ 
linfreqtiently  pftse^s  alo^  of  baturali^alion,  thereby  aiding  a  foreigner  to  shake  off  that 
natural  aHegiancd  U  bi«  own  country,  wbidli  they  deny  evety  other  nttloa  the  power  tb 
dA  ia  regard  to  ^hlsb  ^abjecta,- 
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conspire  the  death  of  the  king  or  the  raising  a.reil2je;l]ion  against  him^ 
but  ^actually  attempt,  such  an  act,  as  actually  or  iiiterpretaiively  is  a 
consi!immatioii  thereof, though  possibly  the  full  effect  thereof 
[]  -97^  J  do  jiot  ensue,  yet  he  may  be  dealt  withal  as  au  enemy,  and 
by  the  law  of  nations  he  may  be  piit  to  death,  as  if  h9 
should  stab  ^r  poison  the  prince^  and  yet  doth  not  kill  him,  or  raise 
an^  actual  rebellipus  army,  or  should  levy  an  actual  war  against  the 
prince,  to  whom  he  was  sent,  and  in  that  prince's  cout^try,  as 
Fabius(e)  the  Roman  embassador  to  the  Gauis,  by  challeitging  and 
fightinp;^  with  the  champion  of  the  Gauls;  Pluiairch  in.vildJ^ttmsB, 
the  prince,  to  whom  he  is  sept,  may,  without  consulting  the  prince 
that  sends  him,  indict  death  upon  such  an  embassador  by  the  law  of 
nations,  as  an  ^nemy:  <^  Consummata  autem  sunt,  qusB  eo usque  pro- 
ducta  s.unt,  quo  produci  ab  homiuibus  solent,  &  quae  deHnquendi 
^nem  sts^tuece  solemus.  Vide  Albericus.  Geatilis,  Lid.  II.  cQp,  2.  dt 
legalionibus.^^        a     - 

FQurlhlyf  But  in^^se  of  a  bare  conspiracy  against  the  life  of  the 
king,  or  a  conspiracy  of  a  rebellion  or  change  of  government,  no- 
varum  rerum  molimina,  there  is  great  diversity  of  opinions  among 
learned  men,  hoW  far  the  privilege  of  an  embassador  exempts  him 
froxn  penal  prosecution  ^  an  enemy  for  such  conspiracies  or  incoh- 
summate  attempts,  that  dp  not  proceed  farther  than  the  machination, 
solicitation,  or  con^irapy. 

Upon  an  attempt  of  this  nature  by  the. bishop  of  Roftse^  agent  and 
embassador  of  the  queen  of  Seois^  14  Eliz.  the  question  was  pro- 
pounded to  Lewes,  Dale,  Dntry,  Jlubrt/,  and  </bne^,  doctors  of  law> 
viz-  ,  . 

^^Whether  an  embassador,  who  stirreth  up  rebellion  against  the 
prince  to  whom  he  is  sent,  should  enjoy  the  privileges  of  an  em-* 
bassador,  and  not  be  liable  to' tlie  punishments^  of  an  enemy?'' 

They  .answered,  that  such  an  embassador  hath  by  the  law  of  na- 
tions, and  by  the  civil  law  of  the  Romans^  forfeited  all  the  privileges 
of  an  embassador^  and  is  liable  to  punishment.  See  the  rest  of  the 
resolutions  touching  this  matter  Camden^s  Eliz.  sub  anno  ISJU  p. 
I64j  165.  ^ibidem  p.  370. 

Hereupon  he  was  committed  to  the  Tower,  but  yet  no  criminal 
process  against  him  as  an  enemy.[4] 

(e)  FabivB  Amhu8ttt9. 

V. 
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[4]  See  Ward's  Hist  2  voL  486;  Somers'  Tracts,  1  vol  186;  4  Inst.  153;  Hawk.  e. 
17.  t.  5 ;  Hob.  971 ;  Salk.  630.  It  was  held  in  Rex  v.  Owen,  1  RoUe,  185,  that  if  an  am- 
baissador  compass  the  king's  death,  i>  is  treason  in  him,  allhough  be  woald  not  be  pan i shed 
for  other  treasons.  Mr.  Justice  Foster  toys,  that  for  murder  and  other  offenees  of  great 
enormity,  which  are  against  the  light  of  nature  and  the  fundamental  laWs  of  all  society, 
ambassadors  are  certainly  liable  to  answer  in  the  ordinary  course  of  justice,  as  other 
persons  offending  in  the  like  manner  are.  For  though  they  may  not  be  tiiought  to  owe 
allegiance  to  the  sovereign,  and  so  incapable  of  com  milting  high  treason,  yet  they  are 
to  be  considered  as  members  of  society,  and  consequently  bound  by  that  eternal,  oni* 
▼ersai.law  by  which  all  civil  societies  are  united  and  kept  together..  Disc.  I.  s.  7. 
AAer  stating  the  above  doctrine^  Blackstpne  says,  ''But  however  tbeM  prtnciplca  migl^t 
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And  Mendoza\  the  Spanish  embassador,  who  here  in 
England  fostered  and  encouraged  treason,  was  not  dealt  []  98  J 
with  according  to  the  utmost  severity,  that  possibly  in  such 
eases  might  be  used,  but  was  only  sent  ay^y,  sub  anno  27  Eliz. 
Camden^s  Bliz,  jo.  298.  The  lord  Vjiubtspine  also,  the  Frencli 
embassador,  that  conspired  the  queen's  death,  was  not  proceeded 
against  criminally,  but  only  reproved  by  Burghley,  and  advised  to 
be  more  careful  for  the  future.  Camden* s  Eliz.  sub  anno  1587.  p. 
»78,  87^. 

And  upon  these  and  som,e  antient'  instances  among  the  Bonums 
and  Carthaginians  learned  meii  have  been  6f  opinion,  that  an 
embassador  is  not  to  be  punished  as  an  enemy  for  traitorous  con- 
spiracy against  the  prince^  to  whom  he  is  sent,  btt  is  only  to  be 
remitted  to  the  prince  that  sent  him.  Mbericus  Oentilis  de  Lega* 
tionibusy  Lib.  II.  cap.  18.  Grotius  de  Jure  Belliy  Lib.  11.  cap. 
18.(/)  who  gives  these  two  instances  in  confirmation  thereof. 

The  truth  is.,  the  business  of  embassadors  id  rather  managed  ac- 
cording to  rules  of  prudence,  and  mutual  concerns  and  temperaments 
among  princes,  where  possibly  a  severe  construction  of  eca  embas- 
sador's actions,  and  prosecutions  of  them  by  oniB  prince  may  at 
another  time  return  to  the  like  disadvantage  of  his  own  agents  and 
embassadors;  and  thereibre  they  are  rather  temperaments  measured 
by  politic  prudence  and  indulgence,  than  according  to  the  strict 
rules  of  reason  and  justice ;  for  surely  consipiracies  of  this  kitvi  by 
embassadors  are  contrary  to  the  trust  of  their  employments,  and 
may  be  destructive  to  the  state  whereunto  they  are  Sent,  and  accord- 
ing to  true  measures  of  justice  deserve  to  be  punished,  as  acts  of 
enmity,  hostility,  and  treachery  by  private  persons. 

And  altho  of  ali  hands  it  is  admitted,  that  the  prince,  to  whom 
the  embassador  is  sent,  is  the  judge  of  the  miscarriage  of  such  for- 
eign embassador  without  any  application  to  the  master  from  whom  he 
is  sent,  and  without  any  ^ctudl  dedition  or  giving  him  ixp  to  the  judg- 
ment of  the  law;  yet  they  assign  this  reason  of  the  difference  be- 
tween a  bare  conspiracy  or  machination  against  the  prince,  and  an 

(/)  inuotU  ad  §  4.  %u  5. 


■^— »"^"— •»■ 


Ibnnerly  obtain,  the  general  praetioe  of  tlisa  conntry,  aa  ^ell  aa  of  the  reat  of  j^ropa, 
aeema  now  to  poraue  the  •  aentimenta  of  the  learned  OroiiuM^  that  the  ■ecaritv  of 
amhaaaadora  U  of  more  importance  than  the  paniahment  of  a  particular  crime.**  .  1  Com, 
5^54.  Sea  Vatel^  B.  4.  e.  7.  The  Schooner  Exchange  v.  McFaddon,  7  Craneh.  138,  and 
1  KenVe  Cam.  37.  38,  wheie  the  learned  oothor  comes  to  the  conclusion  tliat  an  anobaa. 
■ador  cannot,  in  anji  aaae,  be  made  amenable  to  the  civil  br  criminal  jurisdiction  of  the 
country  to  which  he  is  sent.  The  Act  of  C&ngreee  of  the  ZOth  AprU^  1790,'  dedarea 
{seeU.  25.  ^  26.)  void  any  writ  or  process,  whereby  the  person  of  any  ambassador,  or 
other'  pobhc  minister,  their  domestic  or  domestic  servants,  may  be  arrested  or  im- 
prisoned,  or  bis  br  their  goods  or  chattda  may  be  distrained,  seized  or  attached ;  and 
aabjeets  the  partiea  concerned  to  fine  and  imprisonment  This  Act  seems  to  take  away 
all  process  qf  execution,  civil  aa  well  as  criminal,  against  the  person  or  goods.  Serg.  on 
Coae,  90. 

But  if  a  foreign  minister  commits  the  first  assault  he  forfeits  his   immunity,  so  far 
aft'to  exeoae  the  defendant  ks  returning  it;    CT.  S.  v.  Ortega^  II  Whtai.  467. 
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actual  attempt  of  treason,  whether  against  his. person  or 
^  99  ]  government,  which  hath  attained  asgreat  a  consumma- 
tion as  such  emba^ador  is  able  to  efiect,  as  procuring 
the  wounding  of  the  prince,  or  an  actual  attempt  to  poison  him, 
tho  death  ensue  not,  or  an  actual  raising  of  a  rebellious  army 
against  him;  because  in  these  latter  the  mischief  is  consummate,  as 
far  as  the  embassador  could  effect  it,  and  so  prohibited  not  only  by 
the  civil  and  municipal  laws,  but  by  the  laws  of  nations;  but  incon- 
summate  machinations,  according  to  their  opinions,  are  raised  to -the 
crimen  lass^  majesiatU  by  civil  or  municipal  laws  or  coostittitiotis ; 
and  they  think  it  too  hard,  that  an  embassador  or  foreign  agent, 
who  doth  siisttnere  personam  princfpiSf  should  be  obnoxious  t9  a 
capital  punishment  for  bare  machination  or  conspiracy,  which  is  a 
secret  thing  and  of  great  latitude;  but  this,  as  I  have  said,  is  rather 
a  prudential  and  politic  con^deration,  and  not  according  to  the  strict 
measure  of  justice. 

But  now;  altho  it  should  be  admitted  that  a  foreign  embassa- 
dor committing  a  consummate  treason  is  not  to  be  proceeded  against 
as  a  traitor,  but  as  an  enemy;  yet  if  he  or  his  associates  commit  any 
other  Capital  offence,  as  rape,  mlirder,  theft,  they  may  be  indicted 
and  proceeded  against  by  indictment  in  an  ordinary  course  of  justice, 
as  other  aliena  committing  like  offences;  for  though  those  indictments 
run  contra paeem  regis,  yet  they  run  not  contra  iigeantim  suse  debt" 
iufn;  and  therefore,  when  in  the  late  troubles  the  brother  and  ser- 
vants of  the  Portugal  embassador  committed  a  murder  in  the  Ex* 
change,{g)  they  wdre  tried  and  convicted  by  a  special  commission  of 
oyer  and  terminer  directed  to  two  judges  of  the  common  law,  some 
civilians,  and  some  gentlemen,  to  prodeed  according  to  the  ordinary 
course,  secundum  kgemfy  consuetudinem  regni  Angliffi,  whereupon 
some  of  them  were  convict  by  jury,  and  had  judgment ;  and,  as  I  re- 
member, some  of  them  were  executed.(A)  And  yet  many 
[  100  ]]  civilians(t)  allow  the  same  privilege  to  the  comites  legati^  as 
to  the  embassador  himself. 
And  the  difference  between  proceeding  against  an  alien  (whether 
embassador  or  other)  in  cases  of  felony  and  treason,  is  well  illustrated 
by  the  book  of  40  .Sss.  25,  where  a  Norman  captain  of  a  ship  with 
the  help  of  English  mariners  committed  robbery  and  piracy  upon  the 
narrow  seas ;  the  English  pirates  were  convict  and  attaint  of  trea- 
Bon,{k)  but  the  Norman  captain  was  attaint  of  felony,  but  not  of  trea- 
son, because  it  could  not  be  said  contra  ligeantiw  suae  debitunfi. 

{e)  The  New  Exchange  in  the  Strand, 

{h)  Don  Pantaleon  Sa^  the  emhasBador's  brother,  was  condemned  to  die  for  it:  he  ha4 
like  to  have  prevented  hie  execution  by  makinir  his  escape  out  of  Newgate;  but  he  wob 
retaken,  and  beheaded  on  Thwerkill^  July  10, 1654,  the  same  day  (he  embassador  signed 
the  peace  between  England  and  PortugaL 

(i)  Dig.  hih.  XLVin.  tiL  6.  ad  leg.  Jul,  dt  oi  puUica.  1 7.  Grot,  de  jur.  BeUi,  Ub.  II. 
cap,  18.  §  8.. 

(k)  For  before  the  35  £.3. piracy  was  petit  treason.  Co,  P.  C..113.  and  ^*  this 
oase  be  qaoted  in  the  40  £.  3.  yet  it  must  be  intended  to  have  happened  before  the  sta- 
tute  -of  S5  Ed.  3.  because  piracy,  not  being  enamerated  therein  among  the  species  of 
treason,  has  never  been  counted  treason  since  that  statute.    Cs.  P»  C,  8. 
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The  queen  consort  the  wife  of  the  king,  or  the  husband  of  the 
queen  regent,  compassing  the.  death  of  the  king  her  husband  or  the 
queen  regent  his  wife^  are  persons  compassing  within  this  act.  Co. 
P.C.p.S. 

J  I.  As  to  the  second  inquiry^  what  shall  be  said  a  kingj  queen^  or 
their  eldest  aon^  within  this  law. 

•    1.  The  words  our  lord  the  king^  fyc.y.  extend  to  his  successor^  as 
well  as  to  hira.(/) 

1.  Because  it  is  a  declarative  law» 

2.  Because  usually  acts  of  parliament  speaking  thus  generally,  and 
not  confining  it  to  the  person  of  that  king,  when  the  law  passed,  tn- 
cliide  his  successor;  therefore  the  statute  of  8  H,  6.  cap.  11.  23  Hen. 
B.  for  Brewers,  27  H.  8.  cap,  24;  that  were  limited  to  continue  during 
the  pleasure  of  our  lord  the  king,(97)}  continued  after  that  king's 
death:  Mich.  38  ^  39  Elir.  Cro.  Eliz.  513.  Lord  Darde^s  case. 
The  statute  of  1 1  ^.  7.  c.  1,  of  aiding  our  lord  the  king  in  his  wars, 
extends  to  the  sncce6Sor.(n)     Hill.  10  Jae.  12  Co.  Rep.  \09i 

M.  24  EHz.  Moore  176.  Coke  Litt.  9.  b.{o)  But  the  statute  [  101  ] 
of  34  Sr  3^  H.  8.  cap.  2%j  giving  power  to  pur  said  lord  the 
king  to  alter  the  laws  of  Walesy  died  with  him ;(/?)  yet  in  majorem 
cautelam  it  was  specially  repealed  by  the  statute  of  21  Jac.  cap.  10. 
2.  The  heir  of  the  king  is  a  king  within  this  act  the  next  tnoment 
after  the  death  of  his  ancestor,  and  commenceth  his  reign  the  same 
day  the  ancestor  dies;  and  therefore  the  compassing  his  death  before  . 
coronation,  yea  before  proelamation  of  him,  is  a  compassing  of  the 
king's  death,  for  he  is  a  king  presently  upon  the  ancestor's  death; 
and  the  proclamation  or  coronation  are  but  honorable  ceremonies(^) 

(I)  vidt  Co.  p.c.p,e. 

(m)  Of  these  statutes  the  first  on\j  is  so  limited;  but  the  23  H.  8.  cap.  4  $eet,  5, 14. 
Muf  27  Jlrn.  8.  cap,  24.  $ect.  10.  only  name  the  kin;  without  the  addition  of  hi$  hHrw  and 
tBceeMoff.  10  H,  7.  7. 6.  it  is  said  1^  Keblt  with  relation  to  9.  H.  6.  cop,  3.  and  not  denied 
br  the  court,  that  where  a  statute  limits  to  canUnue  bo  long  a$  U  thall  pleass  owr  lord 
tie  king^  it  continues  in  force,  if  no  pfroclamation  be  made  to  the  contrary  in  the  timee 
of  that  kin;  or  of  any  of  his  successors. 

(n)  This  statute  comes  not  up  to  the  point,  because  the  words  of  it  are  not,  our  lord 
ike  king,  but  Iko  king  and  sottreign  lord  of  this  land  for  th$  tim4  being.  Our  authot 
seems  to  ha?e  intended  the  Jrith  statute  of  10  if.  7.  called  Poyninr*o  act,  upon  which 
act  a  doubt  was  conceived,  whether  it  extended  to  the  successors  of  ft  7.  for  that  the  act 
•peaks  only  of  the  kin;  generally,  and  not  of  his  successors;  the  chief  justices,  chief 
barsn,  attorney  and  soUcitor  general  were  of  opinion,  that  the  word  king  imported  his 
politiQ  capacity,  which  never  dies ;  and  therefore  being  spoke  indefinitely,  extended  ia 
law  to  all  his  successors,  and  was  so  expounded  by  an  hi^h  act  in  the  3  4r  4  tkil,  9g  Mar. 
12.  Co.  Rep,  109. 

(e)  The  case  in  Jfoore  relates  to  statutes  during  the  pteaoure  of  the  king:  the  words  . 
are, "  Wahutoley  moved  a  question,  whether  the  demise  of  the  king  determines  a  statute 
United  to  oontinue  during  the  king's  pleasure,  and  the  whole  court  agreed  that  the  de- 
nu«e  of  the  king  dotermines  his  will.** 

(p)  The  words  of  that  statute,  ^  119.  are,  **That  the  king's  most  royal  majesty  shull 
and  may,  &c  as  to  his  most  excellent  Wisdom  and  discretion  shall  be  thought  conveni« 
ent;  and  also  to  make  laws,  Slc,  at  his  majesty's  pleasure.'*  It  was  resolved  by  the 
justices,  UU,  5  Jae.  IS  Co.  Rep,  48.  that  this  was  a  temporary  power,  and  confined  to 
Uw  person  ofking  Henry  VIII.    Vide  Plowden,nS,  b,  Sfc,45Q,a, 

(f )  The  coronation  is  something  more  than  only  an  honourable  ceremony,  for  it  is  a 
mkaom  eogagement  to  govern  according  to  law,  which  was  always  required  by  the 
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ibr  the  farther  notificatioti  thereof:  reaolved  1  Jae.  in  the  case  of 
Watson  and  Clerk.  Co.  P,  C.  p.  7. 
.  d.  The  queen  regent,  as  were  qtkeen  Mary  and  qaeen  BUzabethf 

is  a  king  within  this  act(r)[5]. 

4«  A  Icing  de  facto  but  not  de  jurej^s)  such  as  were  H:  4.  H.  5« 

•  .     -,   . 

ancient  constUtition  of  the  kingdom.  Brompton  spei^king  of  the  coronation  of  W.I.  8aj% 
the  archbishop  of  York  performed  the  office.  Ipsnmque  Gulielmunl  Tegem  ad  jura  edit* 
m0  Anglicane  tuenda  if  eaiuenanda^  popvlumqut  tuum  reele  retendum^  Sf  leges  reetat 
ttaiuendum  Bueramento  sclemniler  adttrinxit;  and  Bmel,  LA,  III.  cap,  9.  says,  that  the 
king  of  England  debet  in  coranatione  «ua  tn  nomine  Jean  CkrUU  prmHUo  0acram$nt0 
h<tc  tria  promittere  popuh  eVA  eubdito^  Sfc,    See  also  1.  W*  ^  ^'  cap,  6. 

(r)  Vide  Co,  P,  C,  p,  7.  Thia  appears  by  the  declarative  law  in  faToar  of  qoeen 
Miry^  1  Mar,  cap,  1  $e$s.  3. 

(f)  This  distinction,  which  with  respect  to  the  kingly  offie^  waa  never  known  in  our 
law  before  the  statute  of  1.  E.  4.  seems  to  have  been  purposely  invented  to  serve  the  turn 
of  the  house  of  York;  nor  do  I  find  any  snch  distinction  ever  mentioned  or  supposed  in 
any  of  enr  ancient  law-books,  saxre  only  in  Bagofe  case,  9  E,4,  l.b.  cited  by  onr  author. 
p.  61«  for  the  doubt  conceived  by  ilfarJi:^iift,  4  E,  4.  43.  a,  concerning  the  authority  of 
coroners  chosen  in  the  time  of  H,  6.  was  not  founded  (as  aoine  have  supposed)  on  H,6* 
being  only  king  defaeto^  but  on  another  poibt,  viz,  whether  the  demise  of  the  crown  did 
not  determine  tlie  power  of  coroners,  as  it  does  the  commissions  of  judges  and  other  com- 
missioners; and  aa  to  Bagat^e  case,  if  carefully  considered,  it  will  but  little  serve  the 
purpose  of  auch  a  distinction,  Ibr  the  principal  point  in  that  oaae  waa  cgooerniag  the 
validity  of  letters  patent  of  denization  granted  to  Bagot  by  H,  6.  whether  th^  were  void 
by  the  act  of  1  E,  4,  set  forth  in  the  pleadings;  this  point  was  not  argued  by  tlic  jddgesi, 
but  by  the  seArjeanta  and  apprentices,  9  E,  4.  9.  a,  it  will  therefore  he  necessary  to  dis. 
tinguish  the  discourse  of  the  counsel  from  the  resolution  of  the  Court. 

aag9C$  counsel  asserted,  **  That  all  judicial  acts  relating  to  royal  jurisdiction,  which 
were  not  in  diminution  of  the  crown,  though  done  by  an  usurper,  would  nevertheless 
bind  the  king  dejure  upon  his  regress,  that  H.  6.  was  not  merely  an  usurper,  the  crown 
having  been  entailed  on  him  by  parliament,  that  BagoCe  demsatiott  w^  an  advantage  to 
the  prince  on  the  throne,  for  the  more  subjects  he  had,  the  better  it  waa  for  him^  and 
they  likened  it  to  the  case  of  recoveries  suffered  in  a  court-baron,  while  the  disseisor  waa 
in  possession,  which  would  continue  in  force  notwithstanding  the  re-entry  of  the  dia- 


This  was  all  that  could  be  expected  for  them  to  say,  eonsidering  that  E,  4;  waa  then 
on  the  throne,  and  they  were  obliged  to  admit,  that  grants  of  the  regal  revenue  made  bj 
H,  6.  were  void  against  E,  4.  because  the  act  of  parliament  of  E.  4.  which  declared  H,  4. 
H,  5.  and  H.  6.  usurpers,  vested  in  E,  4.  all  eueh  manore^  eaellee^  lufnoure,  Ubertiee^  fran^ 
eAisM,  renersiofia,  remaindered  &c  and  pU  hereditamente  tgith  their  afpurtenaneee^  to&olso* 
ever  they  were,  in  England,  Wales,  and  Ireland,  and  in  Calais,  ae  king  Richard  //.  had 
on  the  feaet  of  8t,  Mattliew  the  twenty-third  year  of  hie  reign  in  rigM  of  the  erown  </ 
England  and  lordekip  of  Ireland :  all  mesne  granta  therefore  of  such  manora,  ^e,  were 
by  thia  act  indisputably  defeated. 

The  counsel  on  the  other  side  objected,  ^  That  the  letters  patent  of  denization  were 
void,  for  that  the  king  ought  not  to  be  in  a  worse  condition  than  a  common  person;  and 
that  if  a  common  person  were  disseised  and  rC'Cntered,  his  re-entry  would  defeat  all 
mesne  acts;  and  that  therefore  E,  4.  being  in  by  descent  from  king  JfctcAard,  and  this  act 
being  but  an  affirmance  of  the  common  law,  his  regress  would  avoid  all  acts  done  by  the 
usurper^  for  which. reason  provision  was  made  in  that  act  for  granta  of  wards,  licenses  of 
mortmains,  charters  of  pardon,  and  judicial  acts,  but  no  provision  was  made  for  granta 
of  denixation;  that  tlie  patent  in  controversy  was  to  the  disadvantage  of  the  king,  ainoe 
it  was  not  reasonable,  that  such  an  alien  should  be  made  his  subject  against  his  will,  for 
by  the  same  reason  H,  6-  might  have  made  twenty  thousand  Frenchmen  denizens;  that 
if  a  league  was  made  between  H,  6.  and  anotlier  king,  it  would  not  bind  E,  -4.  and  yet 
such  league  is  intended  for  the  advantage  of  the  realm;  that  an  exemption  granted  by 
H,  6.  from  being  put  upon  juried  in  assises,  S^c.  would  now  be  void.** 

Here  BilHng  the  chief  justice  interposed  and  aaid,  /  do  not  agree  to  tJde;  he  added* 
**  It  pertains  to  every  king  by  reaton  of  hie  office  to  dp  justice  and  grace,  justice  in  execa- 


[5]  R.  V.  Oxford,  9  C.  ^  P.  535. 
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1  6.  J?.  3.  H,i.  being  in  the  actual  possession  of  the  erown  is  a 
king  within  this  act,  so  th^t  compassing  his  death  is  treason  . 
within  this  law;  and  therefore  the  4  B,  4. 20.  a.,(/)  a  person  [  103*3 
that  compassed  the  death  of  H.  6.  was  attainted  for  that  tl'ea- 
8on  in  the  time  of  the  rightfal  king;  but  had  it  been  an  act  of  hos- 
tility in  assistance  of  the  rightful  heir  of  the  crown,(*)  which  after- 
wards obtained^  this  had  not  been  treason,  but  6  converso  those  that 
assisted  the  usurper,  though  in  actual  possession  of  the  crown,  have 
suffered  as  traitors,  as  appears  by  the  statute  of  1  E.  4,(t)  and  as  was 
done  upon  the  assistants  of  H.  6.  after  his  temporary  re-adeptio^  of 
the  crown  in  10  jE?.  4.  and  49  £r.  6. 

5.  A  king  admitting  by  act  of  parliament  his  son  in  consortium 
imperii^  BiS  was  done,  by  H,  2.  whereby  there  was  rex  pater  and  rex 
fithts,  only  the  father  reserved  to  himself  the  lige  homage  or  allige- 
ance  of  bis  subjects,  yet  the  son  actually  administered  the  kingdom; 

Hng  Uu  law9y  Sbc  and^aee  in  grfltiUng  pardon  to  fdans,  and  svck  UgiHnuntion  m  this  . 
M.**     Yelverttm  acemed  nt  first  to  think  that  tho  denization  was  Toid,  not  becauae  the 
re^ren  of  £.  4^  avoided  all  miB^pe  acts  doQe  by  H,  6.  but  because  the  act  of  1  ,E.  4.  re* 
Mtmed  all  liberties  and  fraBchises,  and  denization  being  a  liberty  was  therefore  resumeil. 

The  cause  was  adjourned,- during  whifch  time  it  was  abated  by  the  death  ofStoirenden 
one  of  th^  plaintiffs;  a  new  assise  was  brought  by  Bagot^  and  the  same  matter  was 
pleaded  as  before ;  the  assise  was  taken,  and  the  verdict  waa  in  favour  of  Bagot  9  JS.  4. 
5.  Use  defendant*s  counsel  moved  in  arf«st  of  judgment,  and  Brian  (who  was  of  counsel 
■gainst  Bagel^  and  not  one  of  the  judges)  repeated  the  former  objection*  that  since  E,  4. 
was  in  poMesaion  by  remitter,  as  cousin  and  heir  of  king  Richard^  the  patent  of  deniza*' 
tion  by  H.  6.  who  was  but  an  usurper  and  intruder  was  void,  9  E,  4. 11.  but  the  justicec 
snidl«  that  they  had  conferred  nport  all  points  of  thiaease  with  the  justices  of  the  common 
pleas,  and  they  were  all  of  opinion,  that  thoee  matters  were  not  sufficient  \6  arrert  judg- 
ment; and  accordingly  judgment  was  given  for  Bagmt  9  J5. 4i  13«  a,  abridged  in  Br,  Pa* 
tente  21.  Denizen  3.  Chartre  de  Pardon  22.  Exemptifin  4.  Judgment  42.  F.  Aeeioe  29. 
Denixen  1. 

From  this  state  of  the  ease  it  appeftrs,  that  the  question  was  entirely  upon  the  con- 
■Imetion  of  an  ac<  of  parliament^  and  not  upon  any  maxims  of  common  lava;  and  tho 
it  was  said,  that  that  act  was  an  affirmance  of  the  common  law,  yet  that  was  only  the 
saying  oieounoel^  and  unsupported  by  any  book-case  or  record:  so  that  the  distinction 
here  taken  by  our  author  between  a  rex  de  facto  atid  a  rex  de  jure  being  no  way  war- 
ranted by  the  eoostitution  or  oomknon  law  of  this  kingdom,  all  that  is  here  said  by  him 
on  that -supposition  must  fall  to  the  ground. 

(£)  Thia  case  is  cited  before  by  our  author,  p.  61.  bdt  is  somewhat  differently  related 
in  &om*o  Annalo,  p.  418.  Seld^  TUlea  of  Honour,  cap.  5.  p.  654. 

(*)  But  who  shall  take  upon  them  to  determine  who  that  is  ?  Our  author  therefore 
prudently  adds,  tohieh  aftenoardo  obtained,  for  this  is  the  most  effectual  ^ay  of  deciding 
qoestions  of  thia  nature  ;  but  then  hy  the  same  rule,  if  ho  ohould  nof^obtain,  sooh  act  of 
hostility  had  been  treason,  for  it  cannot  be  imagined,  that  any  prince  in  tho  actual  'poa* 
■ession  of  the  government  will  suffer  his  own  title  to  be  disputed,  nor  indeed  is  it  fitting, 
that  private  subjects  should  set  themselves  up  for  judges  in  such  an  affiiir^  whose  duty  it 
is  to  pay  a  legal  obedieiiee  to  the  powers  that  are  in  fact  set  over  them ;  for  the  poieero 
that  be,  are  ordained  of  Qod.  Rom,  xiii.  1. 

This  serves  to  show  bow  idle  the  distinction  is  between  a  rex  de  jure  and  a  rex  do 
facto,  which  is  not  only  founded  on  a  precarious  bottom,  but  alao  must  in  fact  prove  a 
distinction  without  a  difference,  being  equally  serviceable  to  all  sides  and  parties;  and 
thus  it  was  in  regard  of  H.  6.  and  E.  4.  who  were  both  of  them  by  turns  declared  by  par. 
fiament  tn  be  rightful  kings  and  usurpers. 

(f )  This  must  have  been  for  acts  before  E.  4.  first  obtained  the  crown,  and  therefore 
was  wrong  according  to  our  author^s  own  doctrine,  beoanse,  as  he  says  below,  even  the 
rightful  heir  before  he  has  got  possession  of  the  crown  ia  not  a  king  within  the  statute 
efidJSLS. 
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the  fathet  contifiacfd  a  king,  and  a  treason  committed  again^ 
[  104  3  hiin  by  his  son  or  any  of  his  subjects  was  treason  within  this 
act;  and  so  was  the  son  a  king  within  this  act, as  in  refer- 
ence to  all  but  the  father,  a  subordinate  king,  that  had  the  jura 
imperii^  as  the  king  of  Scots  was  after  hid  homage  done  to  king 
Edward  I.  and  therefore  compassing  his  death  by  any  of  his  subjects 
had  been  high  treason  within  this  act,  if  it  had  been  then  made;  for 
it  is  mistaken  in  lord  Coke*s  P.  C.  p.  7.  that  H,  d.  resigned  his  crown, 
for  he  continued  still  rex  de  fatio  4*  dt  jurtj  as  Hovedtn  tells  us. 
Vi4e  supra  cap,  10. 

Having  thus  shewn  who  is  a  king  within  this  act,  we  shall  the 
more  easily  see  who  is  not  a  king  within  this  act. 

1.  The  right  heir  of  the  crown,  during  such  time  as  the  usurper  is 
in  plenary  possession  of  it,  and  no  possession  thereof  in  the  heir,  is 
not  a  king  within  this  act  ;[6]  such  was  the  case  of  the  house  of  York 
during  the  plenary  possession  of  the  crown  tn  H.  4.  H.  5.  H.  6.  but 
if  the  right  heir  had  once  the  possession  of  the  crown  as  king,  though 
an  usurper  hath  gotten  the  possession  thereof,  yet  the  other  continues 
his  style,  title  and  claim  thereunto,  and  afterwards  re-obtains  the  full 
possession  thereof,  a  compassing  the'death  of  the  rightful  heir  during 
that  interval,  is  a  compassing  of  the  king's  death. within  this  act,  for 
he  continued  a  king  still,  quasi  in  possession  of  his  kingdom  ;[7]  this 
was  the  case  of  E,  4.  in  that  small  interval,  wherein  H.  6.  re-ob^ained 
the  crown,  and  the  case  of  E.  5.  notwithstanding  the  usurpation  of 
his  uncle  1?.  3. 

8.  If  a  king  voluntarily  resign,  as  some  in  other  countries  hare 
done,  and  this  resignation  admitted  and  ratified  in  parliament,  he  is 
not  afterwards  a  king  within  this  act;(u)  but  we  never  had  such  an 
/.ejcample  in  England^  for  that  of  R.  Z.  was  a  constrained  act,  touch- 
ing which  and  the  deposition  of  E.  2. 1  shall  not  say  farther,  for  they 
were  acts  of  gre^t  violence  and  oppression. 

Only  thus  much  is  certain,  that  although  E.  2.  had  a  kind 
[  105  3  of  pretended  deposing,  and  his  son  E,  3.  took  upon  him  the 
kingty  name,  and  office,  yet  in  the  opinion  of  those  times  E. 
2.  continued,  as  to  some  purposes,  his  regal  character,  for  in  the  par- 
liament of  4  E,  3.  Mortimer^  Berisfordy  Guernej/y  and  others  had 
judgment  of  high  treason  given  against  them  for  the  death  of  E.  2. 
after  his  deposition. 

Neither  was  this  judgment  grounded  simply  upon  that  old  opinion 

(«)  The  same  reaion  holds  in  the  ease  of  a  kingf,  ^ho  is  deemed  by  parliament  to  have 
abdicated,  or  by  actions  sabversive  of  the  constitution  virtually  to  have  renoonced  the 
government;  Uiis  was  the  case  of  kinjr  Jamet  II.  «h(H  tho  not  in  wordd^  yet  by  aets 
and  deeds  equally  expressive  had  renounced  holding  the  crown  upon  the  terms  of  the 
constitution. 


'  [6]  A  king  may  be  kept  out  of  the  exercise  ot  the*  kingly  oifice^  (as  Charle9  II.  was 
ior  twelve  years,  by  Cromtptll^)  and  still  be  a  kin^,  both  de  faeto  and  de  jvre;  and  all 
■lets  done  to  keep  him  out  are  high  treason.    Sir  Henry  Vmne^t  ease,  KeL  15.  Fo8t,  402. 
[7]  This  is  denied  by  FosUn,  pp.  IdS.  398. 
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in  Britiony{m)  that  IpIHng  of  the  king's  father  was  treason;  for, 
though  in  some  parts  of-  that  record,  as  in  the  judgment  of  th^  lords 
against  Mortimer^  the  words  are,  Touchant  le  mort  seigneur  Ed* 
ward  pere  nostre  seigneur  le  roy,  qe  ore  est, — countes,  barons,  & 
peres,  coaie  jugges  de  parlement,  agardereot  &  adjuggerent  le  dit 
Roger^  come  tretor  &  enemy  de  roy  &  de  realme,  feast  treine  & 
pendu;  yet  in  other  parts  of  that  roll  of  parliament  he  is-styled  at 
the  time  of  his  murder  seignior  lige^  and  sometimes  r^Xf  as  n.  6. 
The  lords  make  their  protestation,  that  they  are  not  to  judge  any  but 
their  peera;  yet  they  declare  that  they  gate  judgment  upon  some 
that  were  not  their  peers,  in  respect  of  the  greatness  of  their  crimes ; 
et  ce  per  eneheson  de  murder  de  seigneur  Uge^  fyc,  and  in  the 
atraignment  of  Thtmiae  lord  Berktle  for  that  offense,  the  words  of 
the  record  are,  QucUiier  se  velii  acquieiare  de  thorteipsius  domine 
regie^  who  piec^ed.  Quod  ipse  de  morte  ipsius  domini  regis  in 
nulla  est  inde  culpabilis;  and  the  verdict,  as  it  was  given  in  parlia^- 
ment,  4  B,  3,  h.  16.  and  the  record  is,  Quod  prssdictus  Thomas  in 
nullo  est  culpabilis  de  morte  praedicii  domini  regis  patris  domini 
regis  nunc;  so  that  the  record  styles  him  rex  at  the  time  of  his  death, 
and  yet  every  one  acquainted  with  history  knows,  that  his  son  was 
declared  king,  and  look  upon  him  the  kingly  office,  and  title  upon 
the  twenty-fifth,  or,  accordipg  to  Walsinghamj  the  twentieth  of 
January;  and  £.  d.  was  not  murdered  till  the  twenty-first  ot  Sep^ 
iember  folio  wing. 

I  harve  been  the  k)nger  in  this  instance,  though  it  were  before  the 
making  of  the  statute  of  25  E.  3.  when  treason  was  determined 
aceording  to  the  common  law,  that  it  may  appear,  that  this 
judgment  was  not  singly  upon  this  account,  that  be  was  [  106  3 
fiaither  to  king  E.  3.  but  that  notwithstanding  the  formal 
deposing  of  him,  and  that  pretended  or  extorted  resignation  of  the 
crown  mentioned  by  the  histories  of  that  age,  yet  they  still  thought 
the  character  regius  remaiued  upon  him,  and  the  murder  of  him 
was  no  less  than  high  treasocT,  namely,  the  killing  of  him  who  was 
still  a  king,  though  deprived  of  the  actual  administration  of  his  king- 
dom. 

3.  The  husband  of  a  queen  regent  is  not  a  king  within  this  law, 
for  the  queen  still  holds  her  sovereignty  entirely,  as  if  she  were  sole : 
nide  1  Mar  cap.  2.  sess.  3.  and  for  the  remedy  hereof  there  was  a 
special  temporary  act  made  enacting  and  extending  treason  as  well 
to  the  compassing  of  the  death  of  king  Philip  of  Spain  husband  to 
queen  Mary,  as  of  the  queen,'and  for  the  making  of  other  acts  against 
the  king,  as  against  the  queen,  within  the  compass  of  high  treason, 
during  the  continuance  of  the  marriage  between  them.  I  fy  2  Phil. 
$*  Mar.  cap.  10,  so  that  it  seems,  tho  the  husband  of  a  queen 
regent  be  as  near  to  him,  as  the  wife  of  a  king  regnant,  the  statute 
of  25  E.  3.  declaring  the  compassing  of  the  death  of  the  king's  wife 
to  be  treason,  did  not  extend  to  the  husband  of  a  queen  regent.(y) 


(jr)  Uric  «a|i.  99.  Co.  P.  C.p,  7.  (y)  C^P.C.f.  6,  7. 
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•  4.  A  proreXi  viceroy^  ctnios  regnij  or  juailciarius  ^ngUm^  whkh 
import  in  substance  the^same  office,  viz.  the  king's  lieutenant  in  his 
absence  out  of  the  kingdom,  is  not  a  king  within  this  act,(2)  though 
his  power  be  very  great,,  and^U  commissions^  writs  and  patents  pass 
under  his  teaie  ;  and  the  same  law  is  touching  the  lord  lieutenant  or 
JustUiarius  Hibernim  or  his  deputy.  Vide  statui.  Hibernim, 

RoL  Pari.  31  H.^.  n.  38.  fy  3^-  Richard  duke  of  York  by  the 
king's  letters  patent,  and  by  consent  of  parliament,  was  constituted 
protector  4*  defensor  regnij  Sr  ecclesim  Anglicanas  4*  consiliarias 
regis  principalis^  till  the  full  age  of  the  prince,  or  till  discharged  of 
that  employment  by  the  king  in  parliament  by  the  consent  of  the 
lords  spiritual  and.  temporal;  though  this  were  a  high  office,  and 

exceeded  much  the  power  of  a  protector  of  the  king  during 
[.  1073  his  minority,  such  as  were  the  earl  of  Pembroke  to  H.  3. 

and  the  duke  of  Sqmerset  to  E.  6.  yet  this  protector  was  not 
a  king  within  this  statute. 

•  III.  I  come  to  the  third  diirision,  what  shall  be  said  a  compassing 
or  imagining  of  the  death  of  the  king,  qu,een,  or  prince. 

The  words  compass  or  imagine  are  of  a  great  latitude. 

1.  They  refer  to  the  purpose  or  design  of  the  mind  or  will,  tho  the 
purpose  or  design  take  not  effect. 

2.  Compassing  or  imagining  singly  of  itself  is  an  internal  act,  and 
without  something  to  manifest  it,  could  not  possibly  fall  under  any 
judicial  cognisance,  but  of  God  alone;  and  therefore  this  statute 
requires  such  an  overt-act,  as  may  render  the  compassing  or  imagin- 
ing capable  of  a  trial  and  sentence  by  human  judicatories. 

And  yet  we  find  that  other  laws,  as  well  as  ours,  make  compassing 
or  conspiring  the  death  of  the  prince  to  be  crimen  Isesas  majestatis, 
though  the  effect  be  not  attained. 

*  Ad  legem  Jvliam  majestatis  in  Codice(a)  in  the  law  of  Honorius 
and  Arcadius,  Quisquis  cum  militibus,  vel  privatis,  vel  barbaris  see- 
lestam  inierit  factionem>  vel  factionis  ipsius  susceperit  sacramentuiH 
yel  dederit,  de  nece  etiam  virorum  illustrium,  qui  consiliis  &  consis- 
torio  nostro  intersunt,  senatorum  etiam  (nam  &  ipsi  pars  corporis  nos^ 
trisuut,)  velcujustibet  postrem6,  qui  nobis  militat,cogitaverit;  (eadem 
enim  severitate  voluntatem  sceleris,  qui  effectum,  puniri  jura  voiue- 
runt)  ipse  quidem,  utpote  majestatis  reus,  gladio  feriatur,  bonis  ejus 
omnibus  fisco  nostro  additis. 

A  bare  accidental  hurt  to  the  king's  person,  in  doing  a  lawful  act, 
without  any  design  or  compassing  of  bodily  harm  to  the  king,  seems 
not  a  compassing  of  the  king's  death  within  this  act. 

Walter  Tirrel  by  command  of  fViiliam  Rufus  shot  at|i  deer; 
the  arrow-glanced  from  an  oak,  and  killed  the  king;  TVrre/fi^d,  but 
this  being  purely  accidental,  without  intention  of  doing  the  king  any 
harm,  hath  been  held  not  to  be  a  compassing  of  the  king's  death. 
Co.  P.  C.  p.  6.  Paris  ^  Hoveden  anno  ult.  fVillielmi  secundi. 

Calculating  of  the  king's  nativity,  or  thereby  or  by  witchcraft,  &c. 

(s)  Cq.  p.  C.p.  8.  («)  Uh.  IX.  tit.  &  L  5. fir. 
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to  know,  and  by  express  words,  writing,- &c.  publishing 
and  declaring  how  long  the  king  shall  live,  or  who  shall  succeed  him, 
or  advisedly  or  miriiciously  to  that  intent  uttering  any  prophecies, 
seems  not  a  compassing  of  the  kirig's  death  within  the  statute  of  25 
E,  3.(6)  but  was  made,  felony  daring  the  life  of  queen  Elizabeth  by 
23  Eliz.  cap.  2.  and  before  that,  was  only  punishat^le  by  fine  and 
ransom.  Co.  P.  C.  /»;  6. 

Compassing  the  death  .of  the  king  is  high  treason,(c)  though  it  be 
not  effected ;  but  because  the  compassing  is  only  an  act  of  the  mind, 
and  cannot  of  itself  be  tried  without  some  overt -act  to  evidence  it, 
such  an  overt-act  is  requisite  to  make  such  compassing  or  imagina- 
tion high  treason.[8]     De  quo  infra. 

lY.  Therefore  as  to  the  overi'^ct  in  case  of  compassing  the  death 
of  the  king,  queen,  or  prince. 

1.  Though  the  words  in  the  statute  of  25  E.  3.  and  be  provably 
thereof  aitaint  by  open  deedy  &c.  come  after  the  clause  of  levying  of 
war,  yet  it  refers  to  all  the  treasons  before-mentioned,  viz.  compass- 
ing the  death  of  the  king,  queen,  or  prince.  Co.  P.  C.  6.  12.  and 
therefore  what  is  said  here  concerning  the  compassing  of  the  death  ojf 
the  king  is  applicable  to  queen  and  prince. 

And  therefore  in  an  indictment  of  treason  for  compassing  the  death 
of  the  king,  queen,  or  prince,  there  ought  to  be  set  down  both  the 
treason  itself,  tnz.  Quod  preditorid  coropassavit  &  imaginatus  fuit 
mortem  &  destructionem  domini  regis,  &  ipsum  dominum  regem  in- 
terficere,  and  also  the  overt-act,  &  ad  illam  nefandam&  preditoriam 
compassationem  &  propositum  perimplend',  and  then  set  down  the 
particular  overt-act  certainly  and  sufficiently,  without  which  the  in- 
dictment is  not  good.     Co.  P.  C.p.  12. 

2.  It  men  conspire  the  death  of  the  king  and  the  manner, 

and  thereupon  provide  weapons,  powder,  harness,  poison,  or  [  109  ] 
send  letters  for  the  execution  thereof,  this  is  an  overt-act 
within  this  statute.     Co.  P.  C.p.  12. 

3.  Though  the  conspiracy  be  not  immediately  and  directly  and 
expressly  the  death  of  the  king,  but  the  conspiracy  is  of  something 
that  in  all  probability  must  induce  it,  and  the  overt*act  is  of  such  a 
thing  as  must  induce  it;  this  is  an  overt  act  to  prove  the  compassing 
of  the  king's  death,  which  will  be  better  explained  byahe  instances 
themselves,  and  therefore, 

4.  If  men  conspire  to  imprison  the  king  by  force  and  a  strong  hand, 
till  he  hath  yielded  to  certain  demands,  aiyd  for  that  purpose  gather 
company  or  write  letters,  this  is  an  overt-act  to  prove  the  compassing 

{h)  Even  beibre'that  lUlnte,  9us,  Hil,  18.  E.  2.  Apl.  34.  rex  coram  rege^  there  was  an 
instance  of  geveral  pervoos  charged  with  endeavouring  to  compase  the  king**  death  by 
necromancy  by  making  his  image  in  wax,  ^e,  yet  they  were  appealed  only  defelomo 
if  wtmltfieia,  and  were  all  acquitted  by  the  jury. 

(c)  Intomuch  that  where  the  king  is  actually  murdered,  it  ii  the  compassing  his  death 
whicb  is  the  treason,  and  not  the  killing,  which  is  only  an  overt-aot  Kel.  8. 
II  I      -  ■  .  -  - ■ — 

[8]  Overt  acts  must  not  only  show  the  intentions  of  the  heart ;  but  they  are  the  meani 
made  use  of  to  effectuate  the  purposes  of  the  heart    Ftmt.  St03, 
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of  the  king'«  death,  for  it  is  in  effect  to  despoil  him  of  hidkingljr 
goveramentj  and  so  adjudged  by  all  the  judges  in  the  lord  Cobhuih'$ 
case,  1  Ja€.{d)  and  in  the  case  of  the  Earl  of  Esiex^  49  Eliz.j{e)  Co. 
P,  C.  p.  12.  Bat  then  there  must  be  an  overt-dct  to  prove  that  con*' 
ftpiracy  to  restrain  the  king^  and  then  that  oirert-act  t^  prove  such 
a '  design  is  an  o vert-«ct  to  prove  the  compassing  the  death  of  the 
king. 

But  then  this  must  be  intended  of  a  conspiracy  /oretbiy  to  detain 
or  imprison  the  king;  and  therefore,  when  in  the  time  of  A,  2.  in 
parliament  a  commission  was  somewhat  hardly  gotten  from  the  king^ 
which  seemed  to  curb  his  prerogative  too  much,  the  answer  of  the 
judges  to  the  general  question,  «*  Qualehi  pcenam  merentnr  ilK,  qui 
compulerunt  sive  arct&runt  r^gem  ad  consentiendum  diet'  statut'  ordi* 
nation'  &  commission'  ?  ad.quam  qncestionem  unanimiter  responde* 
runt,  quod  sunt,  ut  prodltores,  merit6  putiiendi,  ^o/.  Pari.  11.  R. 
2."(/)  was  too  rash  and  inconsiderate, <tnd  for  which  the  judges  them- 
selves  were  condemned  as  traitors,  as  before  is  shown  \{g)  for  comput- 
ertmi  and  areiaverunt  may  have  a  double  construction;  either  it  may 
be  intended  of  an  Hctual  force  used  upon  the  person  of  the  king,  as 
by  restraint,  imprisonment,  or  injury  to  his  person,  to  enforce 
[  110  ]  his  consent  to  that  commission ;  and  then  it  had  not  differed 
'  from  tb0  execrable  treason  of  the  i^^ni?er9,  who  declared, 
that  since  the  king  could  not  be  reformed  by  suit  of  law,  it  ought  to 
be  done  /?ar  asperUe^  for  which  they  were  banished  by  two  acts  of 
parliament.(A)  Vide  7  Co.  Rep.  fol.  11.  in  Calvin^s  case.  2.  Or  it 
might  be  intended,  not  of  a  personal  compulsion  upon  the  king,  but 
by  not  granting  supplies,  or  great  persuasion  or  importunity,  and  then 
it  could  not  be  treason ;  the  latter  whereof  was  the  only  compulsion 
or  arctation^  which  was  used  for  the  obtaining  that  commission. 

And  therefore  the  judges  that  delivered  that  opinion,  were  inex:« 
cusable  in  their  decision  of  treason  under  such  ambiguous  and^  targe 
expressions  of  compulerunt  8r  arctaveruni;  and  tho  the  parlia- 
ment  of  11 J7.  2.  was  repealed  by  21  i?.  2.  yet  that  again  was  re- 
pealed 1  ff.  4.  cap.  3. 

5.  A  conspiring  to  depose  the  king,  and  manifesting  the  satoe  by 
some  overt*act,  is  an  overt-act  to  prove  the  compassing  of  the  death 
of  the  king  within  this  act  of  HS^  E.  3.  Vide  1  Mar.  B.  Treason  24.(i) 
Co.  P.  C.  p.  12. 


{d)  Sial9  TriaU,  Vol.  I.  p.  206.  (e)  Slatt  TViah,  Vol.  L  p.  199. 

(/)  State  TiriaU^  Vol.  I.  p.  9.  (g)  cap.  W.p.  94.   . 

(A)  One  in  the  reign  ofMdward  U«  Called  ExUivtm  Hugomo  It  Spencer;  and  the  otiier 
in  anno  1  Edward  HI.  cap,  I. 

(t)  Broke  makes  this  quenre:  **QQ0re  Vel  deprir^  car  home  poet  depriyer,  &  rnicore 
intende  nail  morte,  &  pur  oeet  cause  un  statote  fnit  ent  fait  tempore  H.  8.  ^T  ^*  6.  iVoto.*' 
The  statutes  here  referred  to  are  86  If.  8.  cup.  13  by  which  it  was  made  high  treason 
^  to  wish  or  desire  by  words  or  writing,  or  to  imagine^  or  invent,  or  attempt  to  depriv« 
the  king',  the  queen,  or  their  heirs  apparent  of  the  dignity,  title,  -or  name  of  their  royal 
states.**  And  1  E.  6.  cap,  19.  by  w4itch  it  was  made  highly  penal  (for  the  third  offenstf 
high  treason)  **  to  compass  or  imagine  by  open  preachiog,  express  words  or  sayings,  to 
depose  or  deprive  the  king,  his  beirst  or  successorsi  kings  of  this  realm,  from  his  or  their 
royal  estate  or  titles  to  or  of  the  realiii  aforesaid.'* 
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It  is  true,  that  by  the  statute  of  21  It.2.  Ca.  3.  it  was  enacted, 
That  every  man  that  compasseth  or  purposeth  the  death  of  the 
king,  or  to  depose  him,  or  to  render  up  his  homage  liege,  or  he  that 
raiseth  people,  and  rideth  against  the  king  to  make  war  within  his 
realm,  ahd  of  that  be  duly  attainted  and  adjudged  in  parliament, 
riiall  be  adjudged  as  a  traitor  of  high  treason  against  the  crown ;^ 
and  this  act  is  particularly  repealed  by  the  statute  of  1  H.  4.  cap.  10. 
as  a  great  snare  upon  the  subject ;  for  it  is  recited,  that  by  reason 
thereof  no  man  knew  how  he  ought  to  behave  himself y' to  do,  speak j 
or  say,  for  doubt  of  such  pains  of  treason. 

But  the  true  reason  was  not  in  regard  of  the  four  points 
themselves,  fop  many  of  them  were  treasons  within  the  []  111] 
statute  of  25  E.  3.  but  that  whereiu  the  act  of  21  B.  2.  varied 
from  the  act  of  25  E.  3.  were  these:  1.  That  the  compassing  to  levy 
war  is  made  treason  by  the  statute  of  21  S.  2.  whereas  the  levying 
of  war  only  was  treason  by  25  E.  3.  Again  2dly,  Tho  compass- 
ing the  death  of  the  king  was  treason  within  the  letter  of  25  jS.  3. 
and  contpassing  to  depose  hind  was  aju  evidence  or  overt  act  of  a 
coippassiog  of  the  king's  death  within  the  meaning  of  the  act  of  25 
E.  3.  yet  both  required  an  overt-act.  The  statute  of  21  B.  2.  makes 
the  bare  purposing,  or  compassing,  treason,  without  any  overt^act; 
and  though  it  restrains  the  judgment  thereof  to  the  parliament,  yet  it 
was  too  dangerouis  a  law  to  put  men's  bare  intentions  upon  the  judg- 
ment even  of  parliament  under  so  great  a  penalty,  without  some 
overt-act  to  evidence  it :  this  was  one  reason  of  the  repeal  of  the 
treasons  declared  by  the  statute  of  21  B.  2.  But  this  was  not  all,  for 
in  that  parliament  of  21  B.  2.  the  resolutions  of  the  judges  to  the 
questions  propounded  by  the  king  are  entered  at  large,  and  received 
.an  approbation  not  only  by  the  suffrage  of  some  other  judges  and 
aer]eams,bQt  by  the  statute  made  in  the  same  parliament,  as  appears 
at  large  by  tbe  statute  of  21  B.  2.  cap.  12.  . 

And  therefore,  wholly  to  remove  the  prejudice  that  might  come  to 
the  king's  subjects  by  those  rash  and  unwarrantable  resolutions,  the 
statute  of  1  H.  4.  Ca.  10.  was  made,  reducing  treasons  to  the  standard 
o(25  E.  3.  and  the  entire  parliament  of  21  B.  2.  also  repealed  as 
appears  1  fll  4  Ca.  3. 

6.  Regularly  words,  unless  they  are  committed  to  writing,  are  not 
an  overt-act  within  this  statute.    Co.  P.  C.  p.  14;(i)  and  the  rea- 
son given  is,  because  they  are  easily  subject  to  be  mis« 
taken,  or  misapplied,  or  misrepeated,  or  misunderstood  by  [112] 
the  bearers.  (/.) 

(ft)  Vii*  Co,  P.  C  p,  S8, 140.  The  puM^M  qtioted  5.  P.  C  3.  6.  from  Bradou  and 
Briftoti,  ooly  dMcribe  the  form  of  ACCQMtion,  hat  are  far  froin  proving  that  words  alone 
were,  io  the  opinion  of  those  writera,  a  sufficient  evidenoe  of  treaaoA ;  bnt  if  thej  were  86 
■t  eommon  law,  yet  it  does  not  follow,  that  they  woold  be  so  by  tbe  statute  of  d5  £.  a 
which  expressly  requires  the  proof  'of  an  overt-act,  and  oonwqnently  disallows  the  evi- 
dence  of  hare  words,  for  iserds  and  9CU  are  contra^istingnished  ft'om  each  other.  See 
Os.  P.  C.  14  in  mmrghi9.  The  preamble  of  1  Murim,  cap,  1.  ssss.  1.  makes  it  matter  of 
eooiplaiot,  thmtmany  had  for  words  only  ouffered  ohamofiil  dtolA. 

{/)  This  is  one  but  not  the  only  reason,  for  another  reason  was«  bscause  men  ia  a  pan- 
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And  this  appears  by  those  several  acts, of  parliament,  which  w^re 
temporary  only,  or  made  spme  words  of  a  high  nature  to  be  but 
felony.  Co.  P.  C  cap.  4^  p.  37.  The  statute  of  3  H.  7.  cap.  14. 
makes  conspiring  the  king^  death  to  be  felony;  which  it  would  not 
have  done,  if  the  barr  cdnspiring  without  an  overt-act  bad  been 
treason.    . 

S6  H.  8  cap.  1 3.  malicious  publishing  by  express  writing  or  words, 
that  the  king  were  an.,  heretic,  schismatic,  tyrant,  infidel,  or  usurper, 
jBnacted  Jo  be  high  treason.(m)    . 

1  E.  6.  cap*  \^.  If  any  person  or  persons  do  affirm  or  set  forth  hy 
open  preaching,  express  words  or  sayings,  that  the  king,  his  heirs  or 
successors,  is  not  or  ought  not  to  be  supreme  head  of  the  church  of 
Englancl  and  Ireland;  qr  is  not  or  ought  not  to  be  king  of  England, 
TranccydiXiA  Ireland;  or  do  compass  or  imagine  by  open  preaching, 
express  words  or  sayings  to  depose  or  deprive  the  king,  his  heirs  or 
successor^  from. his  or  their  royal  estate  or  titles  aforesaid,  or  do 
openly  publish  or  say  by  express  words  or  sayings,  that  any  other 
person  or  pei:sons,  other  than  the  king,  his  heirs  or  successors,  of  right 
ought  to  be  kings  of  this  realm;  e^very  such  offender  being  cQUvicted, 
for  bis  first  Qfiense  shall  forfeit  his  goods,  and  be  imprisoned  during 
the  king's  pleasure;  for  the  second  offense  shall  lose  his  goods  and 
the  profits  of  his  lands  during  life,  and  shall  suffer  imprisonment  dur- 
ing life ;  and  the  third  offense  is  made  high  treason. 

But  if  this  be  done  by  writing,(n)  printing,  overt-deed,  or  act,  then 
every  such  offense  is  high  treason  by  the  act  of  £5  E.  3.[9] 

sicfn  or  heat  might  say  many  thingrg,  whieh  they  neVer  denigned  to  do;  the  law  therefore 
required.  Uiat  in  a  caw  of  bo  nice  a  nature,  where  the  very  intention  was  so  highly  penal, 
the  reality  of  that  intention  ehocdd  be  made  evident  by  the  doing-  of  florae  act  in  proseeiiu 
tion  thereof. 

<m)  ThiB  same  statate  makes  it.high  treason  to  wish  or  desire  by  words  or  writing  to 
deprive  the  king  of  his  dignity. 

(«)  This  is  said  by  Lord  CoJbe,  F.  C.  14.  and  in  fiSdncy't  eafle,  SUU  TV.  Fol.  III.  p. 
793.  it  is  said,  «cri6s  ett  egere;  ^umre  tawisn,  for  if  our  author  argues  rightly,  th^t  words 
were  not  treason  by  25  E.  3.  because  there  needed  new  acts  to  make  them  so  in  particu* 
lar  cases  afterwards,  the  same  argument  holds  good  with  respect  to  writing,  especially  if 
not  published;  for  there  were  also  new  acts  to  make  that  treason. 


[9]  Although  writings  cannot  be  laid  as  an  overt  act,  unless  published,  yet  if  they  tend 
to  prove  any  overt  act  laid,  they  shall  be  admitted  in  evidedce  for  that  purpose,  although 
never  published.  R.  v.  Lord  FruUm,  4  iSt  Tr,  410.  440.  R,  v.  Xayer,  6  St.  TV.  273.  R. 
y.  WaUon^  137.  And  the  papers  found  in  SidneyU  closet,  had  they  been  plainly  relative 
(o  the  other  treaeonable  practices  charged  in  the  indictment,  might  have  been  read  in 
evidence  against  him.  F09L  198.  4  Bl.  Com,  80.  The  papers  found  in  Lord  Preston's 
custody,  those  found  where  Mr.  Layer  had  deposited  them,  and  the  intercepted  letters 
of  Dr.  Htnuy^  were  aU  read  in  evidence  as  overt  acts  of  the  treasons  respectively  charged 
on  them ;  for  thby  were  all  written  in  prosecution  of  certain  determinate  purposes  which 
were  treaflbnable,  and  then  in  contemplation  of  the  offenders;  and  such  papers  boing 
found  in  the'  custody  of  the  prisoners  are  admissible  in  evidence,  without  any  proof  of 
the  hand-writing  being  theirs.  Or^ggU  Cate^  10  Si.  TV.  Appdx.  77.  Dr.  Ilefissy*s  Ca$€^ 
'Burr.  644.  Evidence  of  the  same  nature  was  received  in  the  case  of  Heme  Tookt  and 
others,  at  the  Old  BaUey,  in  1794,  as  also  in  Slonti*9  Ca§e^  Mil.  36  Oso.  3^  And  not  only 
was  evidence  received  of  such  papers  as  wore  found  in  their  own  possession^  but  also  of 
'such  as  were  found  in  the  posseseion  of  their  accomplices  f  the  connexion  between  them 
being  first  proved.   1  Bait,  P.  C.  119. 
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So  imieh  of  this  act,  as  concerns  any  thing  in  dero^tion  c  " 

of  the  papal  supremacy,  is  repealed  by  the  statute  of  1  ^2  £  113  ] 
Ph.  9*  M.  cap.  8.   And  so  nauch  as  concerns  treason,  farther 
than  it  stands  settled  by  25^.  3.  is  repealed  by^the  statute  of  1  Mar» 
cap*  1.  sess.  1.    But  the  rest'  of  this  act,  that  concerns  only  misde- 
meanors, stands  perpetual,  as  it  seems. 

•  By  I  ^2  P.^  M  cap.  9.  Prayers  by  express  woMs,  that  God 
vottid  shorten  the  queen's  days,  or  take  her  out  of  the  way,  or  snch 
like  malicious  prayej,  amounting  to  the  same  effect,  made  treason; 
but  if  person  penitent  upon  his  arraignment,  no  judgment  to  ensue  ;(o) 
the  like  provision  is  made  during  the  queen's  life  by  23  Biiz.  cap.  2. 
'  1^2  P.  4*  M  cap.  10.  Compassing  to  levy  war  against  the  queen, 
or  to  depose  her  or  the  heirs  of  her  body,  and  maliciously,  ad visedly, 
and  directly  uttering  such  compassing  by  open  preaching,  express 
words  or  sayings ;  and  also  affirming  by  preaching,  express  words 
of  sayings;  maliciously,  advisedly  and  directly,  that  ihe  queen  ought 
not  to  be  queen  of  this  realm,  is  punishable  by  loss  of  goods  and 
diattels,  whole  profits  of  the  offender's  lands  daring  life,  and  perpe- 
tual imprisonment;  and  the' second  offense  is  made  high  treason; 
bat  if  this  be  done  by  writing,  printing,  dr  overt-act,  then  it  is  made 
high  treason. 

1  Eliz.  cap.  5.  the  same  act  almost  verbaiirn'  for  the  safety  of 
queen  Elizabeth  knd  the  heirs  of  her  body. 

By  13  Eiiz.  cap.  I.  Cft passing  the  death  or  bodily  harm  of  the 
queen,  or  to  deprive -her  of  the  imperial  crown,  or  to  levy  war  against 
her;  and  such  compassing,  maliciously,  expressly  or  advisedly  uttered 
or  declared  by  printing,  writing,  cyphering,  speech,  words  or  sayings ; 
and  also  malicious,  advised  and  direct  publishing  and  declaring  by 
express  words  or  sayings,,that  she  ought  not  to  be  queen,  that  she 
is  an  heretic,  schismatic,  tyrdnt,  infidel,  or  usurper,  is  made  high  trea- 
son in  the  principal,  procurers  and  abettors.(;t7) 

14  Eliz.  cap.  1.  Compassing  to  take,  or  detain,  or  burn 
the  queen's  castles,  and  such  compassing  declared  by  any  [  114  ] 
express  words,  speech,  act,  deed«  or  writing,  is  made  felony ; 
but  the  actual  taking,  or  with-holding,  or  burning  them,  is  made 
treason. 

13  Car.  2.  cap.  1.  Compassing  the  death  of  the  king  or  any  bodily 
harm  tending  to  his  wounding,  imprisonment,  or  restraint,  or  to  de^ 
pose  him,  or  to  levy  war  against  him,  or  to  stir  foreigners  with  force, 
to  invade  the  kingdom,  and  such  compassing  declared  by  printing, 
writing,  preaching  pr  malicious  and  advised  speaking,  is  made  high 
treason:  publishing  or  affirming  the  king  to  be  an  heretic  or  a  papist, 
or  that  he  endeavours  to  bring  in  popery ;  or  inciting  the  people  by 

(«)  Thi»  last  claoie  extended  ta  raeh  only,  who  had  been  gfaiMj  durinip  that  Beaaion  of 
parliament,  fi>r  the  act  bad  a  retroapect  to  the  beginning  of  the  Beaaion. 

(p)  **  The  inidietmeDia  and  attaindera  of  treaaon  by  Ibrce  of  this  atatato  are  not  mcffie 
1o  be  followed;  beoaoae  tJie  atatote,  which  made  them  good,  ia  expired**'  Co.  P*  C.  p.  10. 
JB  the  margin. 
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writing,  printings  preaching,  or  other  spe&Eing  to  hatred  of  iiis  ma- 
justy  or  the  government,  disables  to  hold  office.(^) 

By  all  which  it  seems,  that  regularly,  1.  words  of  themselves  cad* 
not  make  high  (reason ;  2.  words  of  themselves  are  not  a  sufficient 
overt-act  within  the  statute  of  25  E.  3.  to  serve  an  indicCment  of  com* 
passing  the  king's  death.[ro] 

Aiid  with  this  agrees  that  notable  case  of  Mr.  Pynt  in  Croke^s  rB- 
potts,  T.  4  C0K{r)  the  words  of  which  are  these :  ^  Upon  considera- 
tion of  the  precedents  of  the  statutes  of  treiason  it  was  resolved  b^ 
the  seven  jttdgfs  there  named,  and  ao  certified  to  his  majesty,  that  the 
speaking  of  the  words  there  mentioned,  tho  they  were  as  wicked 
as  might  be,  were  not  treason ;  for  they  resolved,  that,  unless  it  were 
by  some  particular  statute,  no  words  will  be  treason;  for  there  is  ao 
treason  at  this  day,  (viz.  4  Car.  l,).but  by  th^  statute  of  25  B.  3.  for 
imagining  the  death  of  the  king;  4*c.  and  the  indiettnent  must 
[  115]  be  framed  upon  one  of  the  points  in  that  statute;  and  the 
words  spoken  ihere  can  be  but  evk]ence  to  discover  the  oor* 
rupt  heart  of  him  that  spake  them;  but  of  themselV'es  they  are  not 
treason,  neither  can  any  indictnaent  be  framed  upon  them.'' 

Baker  in  his  Ckronickj  p.  i^9,  tells  us  of  two  very  hard  judg« 

.  ,  (y)  No  penakiM  are  (o  be  incurred  by  this  act,  onleM  tbe  prtMeeution  be  wtthin  six 
inontiis  next  after  the  offense  committed.  See  also  the  4  Ann,  cap.  8.  and  6  Ann.  cap.  7. 
whereby  it  li  made  high  trea^m  to  declare  by  writin'i^r  pri-Dting^,  that  the  qaeen  is  not 
iawibi  or  rightful  ^iieeo«  or  that  any  other  person  haifiPgiit  to  the  crowh  otherwiw  than 
according  to  the  acta  of  ■ettlemeat,  or  that  the  kingaor  queens  of  this  realm  by  autho* 
rity  of  parliament  are  not  able  to  make  laws  of  sufficient  force  and  Talidity  to  bind  the 
descent  of  the  crown :  persons  Who  declare  the  same  by  preaching  or  adrised  spealtin^ 
ittcur  a  prmmumn ;  bat  no  proeecntion  to  bte  ibr  words  epoken,  unless  information  ba 
f  iven  upon  oalh  hefore  a  justioe  of  peaoe  within  three  daye  aiiar,  and  the  proaecstioa 
be  within  three  months  ^ller  such  information* 
(r)  Cro.  Oar.  125. 

[10]  This  dootriM  is  maintained  with  great  ability  by  Sir  JMSdbtl  iFoster,  see  hi*  C. 
iM  StXh  et  9eq:  BlacktUne^  (4  Com.  80.)  says,  **Bat  now  it  seems  dearly  to  be  agreed 
that,  by  the  -common  law  and  the  statute  uf^diD.  3.  words  spoken  amount  only  to  a  hig|i 
misdemeanour,  and  no  treason.  For  they  may  be  spoken  in  heat,  without  any  Intention, 
^  be  tnistaken,  pervevted,  or  misremembered  by  the  hearers;  their  neaning  depends 
always  on  their  connexion  with  other  words  and  things;  they  may  signify  different!/ 
even  accor^ng  to  the  tone  of  voice,  with  which  they  are  delivered;  and  sometimes 
ulence  itself  is  more  expressive  than  any  discourse.  If  the  words  be  set  down  in  writ- 
ing, it  argues  more  deliberate  intention;  and  it  has  been  iield  that  writing  is  an  overt  act 
of  treason;  for  wribert  est  agera.  But  eves  in  this  case,  the  bare  words  are  not  the  tres- 
son,  but  the  deKb^rate  act  of  writing  them.  And  snch  writing,  though  unpublished,  has 
in  some  arbitraly  ^tf  "■  convicted  its  author  of  treason."  But  Hawkins,  {dh.  17.  tectt, 
33  to  3^.)  reasons  differenUy;  amongst  other  things  he  observes,  that  to  charge  a  man 
with  speaking  treason,  is  unquestionably  actionable,  which  could  not  be,  if  no  words 
Sould  amount  to  treason;  also,  that  as,  in  cas^  of  felony,  be  who  by  command  or  persua- 
sion induceth  another  to  commit  felony,  is  an  accessary  in  felony,  so  he  who  does  the 
same  in  treason  is  a  principal  traitor,  (there  being  no  accessaries  in  treason,  but  all  being 
prinoipals,)  and  yet  such  person  doth  not  aot  but  by  words.  And  in  another  pUce  (e4. 
17.  9.  45.)  •'neither  doei  it  appear  to  me  that  my  l^rd  Chief  Justice  Mah  was  at  all  of 
this  opinion;  for  though  in  the  latter  edition  of  his  Dreatiae  cfthe  Pleas  itf  the-  Orotsn, 
it  is  said,  that  compassinir  by  bare  words  is  not  an  overt  act,  Ac  yet  in  tbe  Urst  edition, 
publwhed  in  the  year  1678,  it  is  twice  said,  that  it  hath  been  arijudged  that  wordsars  an 
overt  act**    See  it  v.  Lord  Chorf  Oordon^  Dougl  $90.  1  EaH,  P.  C.  117« 
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mesto  of  treason  given  in  the  time  o(E.  4.  viz.  that  of  Walter  WaU 
kcTy  dwelling  at  the  sign  of  the  crown  in  Cheapside,  who  told  his  little 
child  if  he  would  be  quiet,  he  would  make  him  heir  of  the  crown ! 
the  other  of  Thomas  Burdett,{8yvrho  having  a  white  buck  in  his 
park,  which  in  his  absence  was  killed  by  jS.4.  hunting  there,  wis(ied 
it,  horns  and  all,  in  his  belly  that  counselled  the  king  to  it ;  Where- 
as in  trurth  none  counselled  him  to  it,  but  he  did  it  of  himself:  for 
these  words  both  these  were  attaint  of  high  treason,  and  ekeeuted : 
though  Markham  chief  Justice  rather  chose  to  leave  his  place,  than 
assent  to  this  latter  judgment.  Fide  iddictment  of  treason  for  trea*^ 
aonable  words,  P.  3  H.  4.  Sot.  4.  ^  I2<  Walton* s  case  and  S&uthe^s 
case.(/> 

Therefore  tho  (his  be  regularly  true,  that  woids  alone  make  not 
tfeason  or  an"  overt-act,  yet  it  hath  these  allays  and  exceptions. 

(1.)  That  words  may  expound  an  overtsact  to  make  good  an  in-* 
dictment  of  treason  of  compassing  the  king's  death,  which  overt-act 
possibly  of  itself  may  be  indifferent  and  unapplicable' to  such  an  in- 
tent; and  therefore  in  the  indictment  of 'treason  they  may  be  joined 
with  such  an  overt-act,  to  make  the  same  applicable  and  expositive  of 
such  a  compassing,  as  may.  plainly  appear  by  many  of  the  precedents 
there  cited.(ti) 

(2)  That  some  words,  that  are  expressly  menacing  the  death  or 
destruction  of  the  king,  are  a  sufficient  overt-act  to  prove  that 
compassing  of  bis  death  J/.  9  Car.  B.  R.  Crohagah^s  case  []  1163 
in  Crok(Sy{x)  who  being  an  Irish  priest,  7  Car.  1  at  Lisbon 
in  Portugal  used  these  words,  "  /  fvill  kill  the  king  (innuendo 
dominum  Carolum  regem  Anglim)  if  I  may  come  unto  hiniy'* 
and  in  ^g.  9.  Caroli  he  came  into  England  for  the  same  pur- 
pose.(y)  This  was  proved  apon  his  trial  by  two  witnesses,  and  for 
that  his  traitorous  intent  and  the  imagination  of  his  heart  was  de* 
dared  by  these  words,  it  was  held  high  treason  by  the  course  of  the 
common  law,  and  within  the  express  words  of  the  statute  of  25  E.  3. 
and  accordingly  he  was  convicted,  and  had  judgment  of  high  trea- 
son ;  yet  it  is  observable,  that  there  was  somewhat  of  an  overt-act 
joined  with  it,  Yiamely^,  his  coming  into  England,  whereby  it  seems  to 
be  within  the  former  considdration,  namely,  tho  the  coming  into 
England  was  an  act  indifferent  in  itself,  as  to  the  point  of  treason ; 

(•)  Sea  SMpin^9  history  tub  mmio  1478.  who  mentioiu  it  in  the  tame  manner;  bnt  it 
mppears  from  the  indietment  in  Cro.  Car,  120*  that  be  wae  indicted  for  oalciilatin^  the 
king^  and  prinoeV  nativity,  and  declaringf  that  they  would  not  live  long;  and  also  for 
publishing  seditions  rhymes  and  ballads,  altbonffh  this  was  not  treason,  and  was  there- 
fore made  felony  dortng  <iBeen  ElizabM'9  life,  by  23  Eiiz,  cap,  3.  Co,  P,  O.  p.  6. 

(I)  LotUk't  (not  Sou3i^$)  and  H'iaiton**  ease  are  TVin.  3  H.  4.  coram,  rege  rot,  4. -and  P. 
3  A  4.  eonsm  rege  rol.  12.  in  iSJpcrAaudfc's  ease,  who  was  abo  convicted  of  treason  for 
•eandahias  words* 

(«)  In  Pyne't  ease.  (x)  Cro,  Car.  339. 

(y)  This  ease  does  by  no  means  prove,  that  words  alone  are  a  sufficient  overt-act,  for 
here  were  not  only  threatning  words,  bat  also  an  act  done  in  order  to  pot  that  threatning 
io  execvtion;  so  that,  as  oqr  author  admits,  it  comes  more  properly  under  the  former 
bead;  the  resolution  tliereforc  in  Kelyngl^,  that  words  are  an  overt>act,  which  is  fbunded 
on  tliis  case,  most  fall  to  the  ground. 
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yet  it  being  laid  in  the  indictmenty  thathe  came  to.  that  purpose,  and 
that  in  a  great  measure  expounded  to  be  so  by  his  minatory  words, 
the  words  coupled  with  the  act  of  coming  over  make  his  coming  over 
to  be  probably  for  that  purpose,  and  accordingly  applicable  to  that 
enfl.  s  ^ 

To  say  that  the  king  is  a  bastard,  01;  that  he  hath  no  title  to  the 
crown,  is  held  high  treason.  M.  5  Jac.  YelverL  197.  BlanchJiowtr\9 
case,  if  ibidem  HilL  8  Jac*  BerisforcPs  Ga)se.(z} 

P..  13  Jac,  B,  B.{a)  John  Owen  alias  Collins  was  indicted 
[  117  j  of  treason,  ifor  that  he,  intending  the  king^s  death,  /also  4* 
maliiiosi  speike  these> words  of  the  king:  The  king  being, 
excommunicate  by  the  pope  may  be  lawfully  deposed  and  killed  by 
any  whatsoever,  which  )cilling  is  not  murder;  and  being  demanded 
by  Henry  WhiUfYiovihe  durst  utter  such  a  bloody  andfearfql  con- 
clusion, Owen  ansv^ered,  ^<  The  matter  is  not  so  heinous,  as  you/sop- 
pose,  for  the  king  being  the  i^ss  is  concluded  by  the  pope  being  the 
greater;  and  it  is  all  one  as  a  male&ctor  being  convicted  by  a  tem- 
poral judge  is  delivered  to  execution,  so  the  king  being  convicted  by 
the  pope  may  be  lawfully  slaughtered  by  any  whatsoever,  for  this  \» 
the  execution  of  the  supreme  sentence  of  the  pope^  as  the  other  is  the 
execution  of  the  law  :"  to  this  indictment  he  pleaded  not  guilty ; 
and  it  was  ruled  to  be  high  treason  by  Coke  chief  jnaiice  and  all  the 
Court;  and  ,being  found  guilty  he  had  judgment  to  be  hanged,  drawft 
and  qviartered.(A)  And  here  it  was  said  by  the  king's  attorney(c) 
upon  the  evidence,  and  not  denied  by  the  court,  1.  that  the  statute  of 
j25.  E.  3.  as  (o  compassing  the  king's  death  was  but  an  afSrmance  of 
the  common  faw.  2«  That  it  is  treason  by  the  laws  of  all  nations;  and 
therefore  an  embassador  for  compassing,  the  king's  death  shall  be 
executed  here  for  treason;  but  for  other  treasons  shall  be  remitted 
into  his  own  country  to  be  tried.  3.  That  words  of  this  nature  spoken 
defuturo  have  been  adjudged  high  treason  presently;  and  therefore 
it  was  there  said  to  be  adjudged  in  the  time  of  H.  8.  in  the.  case  of 
the  duke  of  Bucks,  that  these  words  .were  high  treason,  If  the  king 

\  (c)  This  eaie  ip  likewise  reported  CrQ»  Jqc.  275.  and  1  BuU,  147.  but  bothlhe  eases  quoted 
here  by  our  author,  were  actions  for  scandalous  words,  and  the  single  point  in  judgment 
before  the  court  was.  wl|ether  the  words  were  actionable,  and  even  aato  that  Veioerlon 
and  Croke  in  Beri8ford*9  case  diifered  from  the  other  judges;  so  that  none  of  these  cases 
prove,  that  bare  words  are  an  overt-act  of  treason  within  25  JSd,  3.  indeed  where  any  one 
not  only  utters  words  declaring  bis  own  thoughts,  but  endeavours  by  promises  of  reward 
or  other  arguments  to  persuade  another  to  kill  the  king,  or  the  like,  this. has  been  con- 
strued an  overt-act  of  treason,  because  here  is  something  besides  the  words,  here  is  an 
attempt  to  draw  another  into  the  de8ign,-and  is  as  much  an  overt-act  as  an  agreement  or 
a  consulutionhow  to  efi^ct  it.  Lord  ^afford'B  case,  State  Tr.  V9I.  III.  p.  208.  CharHBck'9 
case.  Staie  Tr.  Vd,  IV.  p.  581.  2.  Salk.  631. 

(a)  1  Roll.  Rep.  185. 

(6)  These  words,  tho  very  wicked  and  of  a  mischievous  tendency,  and  therefore  an . 
high  misdemeanor,  yet  unless  accompanied  with  some  circumstances  to  show  that  they 
were  made  use  of  in  order  to  persuade  somebody,  to  kill  the  king,  -cannot  according  to  the 
resoiotion  in  Pyne*9  case  amount  to  an  overt-act  of  high  treason,  fyt  they  are  not  any  act 
at  all,  and  besides  might  be  said  by  a  bigotted  papist,  in  the  height  of  his  ignorant  zeal| 
without  intending  or  imagining  the  death  of  the  king. 
'  {cY  Bacon, 
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9hovld  arresi  him  ofhifi^h  treason^  he  would  stab  him;  (vide  case 

de  duke  Bucks^  13-  H.  8. 11.  b.  12.  a.  where  th^re  are  other  words 

also  ;)(£^)  and  in  the  case  of  another.  If  H.  8.  will  nol  take  again 

queen  Catherine  as  his  wi/e^  he  shall  nol  be  king  ;(e)  and  in 

the  case  of  Stanley j  Temp.  H,  7.  That  if  Pierce  Warbeck  [118} 

were  the  son  o/K,  4.  he  would  take  part  with  him  against. 

H.7.(/) 

And  note,  that  king  James  had  been  long  excommunicated  by  the- 
pope,  and  that  every  Maunday  Thursday  the  pope  ezcommtinicates 
all  CalvinistSj  4*c.  and  all  that  have  ^thdrawn  their  obedience  from 
the  pope:  Owen  was  executed  accordingly.  Fide  la{g)  the  whole 
judgment  and  particulars  and  consequence  thereof. 

7.  Those  words^  which  being  spoken  will  not  make  an  overt-a,ct 
to  ftiake  good  an  Indictment  of  compassing  the  king's  death;  yet,  if 
they  are  reduced  into  writing  by  the  delinquent  either  letters  or 
books,  and  published,(A)  will  make  aii  overt-act  in  the  writer  to 
make  good  such  an  indictment,  if  the  matters-contained  in  them  tm- 
porf  stieh  a  compassingf{i)[l2']  Co.  P.  C.p.  14. 

•Instances  of  this  kind  are  many  in  4  Car.  Croke^  ubi  supra:  but  I 
shall  instance  particularly  only  in  fVilliam^^  case,  P.  17  Jac.  B.  R.{k) 

(^  There  was  also  somewhat  of  an  overt-act  joined  with  the  words;  for  beior  told  by 
a  monk,  that  he  should  be  kinff*  and  comqiaoded  to  obtain  the  good  will  of  Uie  com*, 
tnonalty,  he  was  accuMd  of  giving  certain  robe's  for  that  intent:  tfaiis  dnke's  case  was 
eoonted  hard,  and  his  me  is  lamented  by  the'  reporter.  '       ' 

(e)  This  was  the  case  of  ELixaheik  Barton^  the  holj  maid  of  KnUt:  the  words  rs  related 
by  lord  Bacon  in  his  history  of  Henry  VII.  jp.  134.  were  these;  **  That  i^iogi^/fenry  the 
eighth  did  not  take  Catharine  his  wife  again,^  he  should  be  deprived  o^is  crown,  and 
die  the  death  of  a  dog."  She  and  her  accomplices  were  attainted  of  treason  by  a  particular 
net  of  parliament,  vis.  25.  H,  8.  cap.  13.  npon 'which  lord  Oojbs  obser?es,  Vo.  P,  C,  li» 
that  they  coold  not  hare  been  attainted  of  treason  withi^  35  j^.  3. 

(/)  Lord  Bacon  in  his  history  of  i/efiry  VII^.  134.  reports,  that  the  criminal  wOrdi^ 
fat  which  Slanlev  was  accost,  were  these;  **That  if  he  was'anre,  that  the  young  matt 
(Fcrftta  Warbeck)  were  king  EiftMrtTs  sod,  he  would  never  bear  arms  against  him.** 
Upon  which  the  historian  makes  this  observation;  **This  case  seems  somewhat  an  hard 
case,  both  in  respect  of  the  conditional,  and  in  respect  of  the  other  words,  Sfc*^ — But  (says 
be^  **Some  writers  do  put  this  out  of  doubt;  for  they  say,  that  Stanley  did  expre^^Iy  pro- 
mise to  aid  Perkin^  and  sent  him  some  help  of  treasure.**  And  it  appears  by  the  record  of 
Sianiey*9  imlietment  quoted  in  Cro.  Cat,  ji.  133.  that  be  was  accused  not  only  of  words, 
but  of  an  express  agreement  and  conspiracy  to  bring  in  Peter  Warbeck  and  make  him 
king.  JVbfe,  That  the  lord  Bacon^  whose  history  is  here  quoted,  is  the  attorney  general 
meotioned  in  OimM*s  ease. 

(g)  1  Rol.  Rap.  Ids. 

(I)  In  Peaeham*9  case  quoted  in  Cro.  Car.  135.  jm  unpobli^ed  writing  was  admitted' 
in  evidence  as  an  overt-act  of  treason;  the  like  in  tlie  case  of  Col.  Sidney;  State  Tr.  VoL 
IIL  p.  710.  but  both  those  cases  were  unwarrantable;  as  to  the  first  it  does  not  appear 
there  was  any  judgment,  for  the  book  says  it  was  against  the  opinion  of  many  of  the 
judges,  and  the  la^er  was  resolved  at  a  time  of  day,  when  the  resolution  of  tlie  judges, 
in  snefa  an  affair  ought  to  be  but  little  regaided ;  that  judgment  was  accordingly  reversed 
by  act  of  parliament,  1  W.^M.[U] 

(l>  As  was  7\0yn*s  case,  Kelyng  S3,  for  report  says,  that  the  people  were  exhorted  by 
that  book  to  put  the  king  to  death.  State,  Tr.  VcL  2.  p.  534 

(ft)  This  ease  (which  seems  a  very  hard  one)  is  reported,  3  RoL  Rep,  88.  and  is 
qnoled,  Cro,  Car.  135» 

[II]  HaOamU  Const.  Hie.  1  vol.  p.  409.  Foat.  198. 

[13]  •*But  this  is  indefinitely  expressed ;  and  the  case  .of  WiUiame,  under  Jamn  I. 
which  As2e  cites  in  corroboration  of  this,  wiUhardly  be  approved  by  any  ooostitutional 
lawyer.*'   3  BdUm^  313.  note. 
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WilUams  wrote  a  bo(^,tnttUed  Bcdaam's  ^^,(1)  ybl 
{119  ]  which  there  were  many  things  reproacihful  acyd  dangerous 
(0  the  king,  and  amoDg  others,  ^Aa/  the  king  should  die 
anno  domini  .1621,  and  that  the  realm  shotUd  be  destroyed^  because 
UUHis  anti'Ohriatian  and  i he  abominalion  e/desolaiian:  this  book 
he  inclosed  and  sealed  up  in  a  box  and  sent.U  to  the  Icing  ;(m)  and 
for  this  he  was  indicted  and  attainted  ^nd  executed  for  high  treason, 
mde  Ca.  P.  C.  14.  concerning  words,  where  it  is  said  thus:  *^Bul  if 
the  same  be  set  dawn  in  writing  by  thf  delinquent  himself^  this  is' a 
sufficient^  overt-act  toithin  this  statute^^  And  the  same  law  it  iSp 
if  it  be  set  down  in  writing  by  any  other  by  his  conunand  or  direction. 

8.  If  there  be  an  asseinbling  together  to  consider  how  they  may 

Jcill  the  kitig,  this  assembling  ia  an  o?ert-act  to  make  good  an  indict* 

ment  of  compassing  the  king's  death.    This  was  .^r^en'^  casein) 

M  Eliz,  and  accordingly  it  was  ruled  Decern,  14.  Caroli  at  Newgate^ 

in  the  case  of  Tonge  and  other  conlederate8.(o) 

By  my  lord  Cokeys  opinion,  Co,  P,  C  14.  «A  conspiracy  fo  levy 
war  is  no  treason  by  the  istatute  of  25  E.  3.  till  war. be  levied;" 
and  there. have  been  several  particular  and  ten^porary  acts,  that 
make  the  conspiracy  to  levy  war  treason,  as  well  as  compassing  the 
king's  death.  And  therefore  he  saith,  <<That  it  hath  been  resolved, 
35  Eliz,  that  conspiracy  to  levy^  war  against  the  king  shall  not  be 
said  an  overt-act,  to  serve  an  indictment  for  the  compassing  tliQ 
king's  death,  because  the  clauses  concerning  compassing  of  the 
king's  death,  and  that  of  levying  war,' are  distinct  clauses,  and  de* 
dare  distin#  treasons;  and  therefore  the  latter  shall  not  be  an  bmert- 
act  to  serve  the  former,  because  this  were  to  confound  several  classes 
or  membra  dividentia  of  high  trea8on."[i  3] 

And  yet  in  the  same-book,  p.  12^  the  case  of  the  earls  of 
£  120  3  Essex  and  Southampton,  43  Eliz.  are  cited,  which  seem  to 
contradict  that  opinion ;  the  words  are,  ^Tbat  the  said  earla 
intended  to  go  to  the  court  whdre  the  queen  was,  and  to  have  takea 
her  into.their  power,  and  to  have  removed  divers  of  her  council,  and 
for  that  end  did  assemble  a  multitude  of  people ;  thia  being  raised  to  the 
end  aforesaid  was  a  sufficient  overt-act  for  compasstog  thedeatkof  the 
^ueen,"  whichseems  to  contradict  what  is  elsewhere  by  him  said.(/7) 

(t)  He  wrote  two  books,  one  called  Balaam'»' A88,  and  the  other  Speeulnm  R&gaU,' 

(m)'In  this. cue  was  dtst  broached  that  fkinooa  doctrine,  scrtoers  egtagere.  The 
cotiPt  weni  80  -&v  as  to  detlare  it  to.be  their 'opinion,  that  if  tliia  book  had  been  found 
in  his  study,,  it  would  have  l>een  a  sufficient  evidence  ,of  the  treason,  for  whioh^  he  was 
indicted ;  but  this  case  destroys  its  own  authority  by  ^ing  too  fiur,  for  they  agreed 
it  to  be  a  clear  point  that  bare  words  might  amount  to  treason;  strange  contradictioa 
•r  the  sUtute  of  S5  £d.  3. 

(h)  Andermm^  par$,  I.  jv.  104.  (o)  Kelyng  IT.SKofe  TV.  VoL  II.  p,  474. 

(p)  I  do  not  see  how  this  contradicts  what  is  said  by  lord  Colne,  0. 14.  tor  here  was  an 
express  design  to  put  the  perton  of  tAe  qtteen  under  a  roroe ;  nay  it  had  proceeded  farther 
than  a  design,  for  there  was  a  mukitude  actually  assembled  for  that  end.  fitole  TV.  V9L 
I.  j».  190. 

III  I  '■  ^^^—i— ^^^^1  III  ■■     ■    I  ■■    ■— W^^— ^1»^BI     I  ■■      I       a  I         »^— ^MB  ill  I 

[13]  Lord  HaU  was  once  himself  of  this  opinion.  In  his  Sitmmary  of  the  PUob  of  fAe 
Oraton,  ji.  13.  he  says,  ''Conspiring  to  levy  war  no  oTeri-afit,  unless  levied,  becausb  it 
wUtes  to  a  distinct  treason." 
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And  he  that  shall  read  the  proceeding  against  the  duke  o(  Norfolk 
set  forth  at  large  by  Catnden  EUz,  sub.  anno  1572.  p,  170.  fy  sequen' 
iUmSj  will  find,  that  not  only  (he  conspiring  with  a  foreign-princ^  to 
invade  this  kingdom,  and  signifying  it  to  him  by  letters,  is  an  oviert- 
act  to  maintain  an  indictment  for  compassing  the  queen's  dea-th :  but 
that  the  duke's  purpose  to  marry  the  queen  of  Scotland,  who  had-^ 
formerly  laid  claim  to-the  crown  of  England,  and  signifying  it  by 
letters,  and  all  this  done  without  the  consent  of  the  queen  of  England^ 
vas  held  an  overt-act  t^  depose  the  queen  of  Englandy^and  te  com- 
pass her  death)  for  if  the  queen  of  Scols  claimed  tiie  crown  of  En-* 
gland,  h^  that  married  her,  mnst  be  presumed  to  claim  it  also  in  her, 
right,  which  was  not  consistent  with  the  safety  of  the  queen  of.^n- 
gland,  and  her  title  to  thecrowD;.and  ah  bo  thisextending  of  treason 
(as  to  this  point  of  marriage)  by  illation  and  consequence  was  hard  ^(7) 
yet  the  duke  was  convict  and  attaint  of  treason  generally  upon 
this  indictment,  tho  there  are  likewise  some  other  crimes  charged  in 
the  indictment. 

I  will  therefore  set  down  the  resolutionsof  the  judges  1663.  touch* 
ing  those  that  were  assembled  in  Yorkshire  at  Farley  H?oody(r)  di« 
Vers  of  whom  Were  after.'  indicted,  and  attainted  of  high  treason  for 
compassing  the  death  of  the  king :  the  resolution  was  in 
these  words,  as  I  have  transcribed  it  vefbaiim  out  of  a  Af&  [.121  ]] 
of  my  lord  keeper  Bridgman  then  chief  justice  of  the  C  B. 
who  was  present  at  the  conference,  Puit  agree  par  le's  justices  sur 
conference  touchaut  oeux,  queuz  assemble  eux  in  Farley  fVood.in 
Yorkshire  1663,  que  sur  indictment  pur  compassing  mort  le  roy  overt 
&it  poet  estre  layd  in  consulting  It  levyer  guerre  contre  lui  (que  est 
overt-act  de  soy  mesme)~&  actual  assembling,  &  levying  guerre :  Et 
on  Co-  P.  C,  14.  dit,  "Qe  conspiracy  a  levyer  guerre  nest  treason, 
tanquc  soit  tevyed,  &  pur  ceo  nest  overt-^ct,  ou  manifest  proofe  da 
compassing  mort  le  roy,  car  le  psu'ols  sont,  (de  ceo)  t.  e.  compassing 
mort  le  roy,  &  ceo  soit  a  confounder  le  several  classes,  ou  membta 
dividentia  :^*  Uncor  le  ley  est  contra ;  &  issint  Aiit  resolve  per  toots 
les  justices  ^  coaheel  de  roy  in  le  case.des  regicides,  Vennevy  Tongt 
^  Paney(s)  que  sur  indictment  de  compassing  de  mort  le  roy,  con* 
snhing  a  levyer  guerre^  ou  actual  assembling  de  guerre  fueront  evi- 
dence, &  overt  Cuts  provant  cotn passing  mort  le  roy ;  &  ceo  appeirt 
in  Co.  P.  C.  14.  "  Si  subject  conspire  ove  forein  prince  de  invader 
le  realm,  &  prepare  pur  ceo  per  overtfait,  ceo  est  sufficient  overt-act 
pur  mort  le  roy :  Et  ibidem  p.  12.  Le  count  de  Essex  j*  South^  in- 
tended daler  alcourt,&daver  prise  la  reigneen  lour  powei^,  fy  remover 
ascon  de  cbuncel,  &  a  ceo  fine  assembled  multitude  de  people  ;  this 
being  raised /or  the  end  aforesaid  fuet  sufficient  overt-act  pur  comr 
passing  de  mort  le  roy/'  queux  2  cases  soui  expresse  contrary  al 
primer. 

(f)  Aeeor^ir  to  lord  CMt€*«  aBderatandinsr  of  the  «faitiite  of  35  Ed,  3.  it  wfti  not  only 
kard  but  illegal,  for  by  thai  1141016  do  om  ought  to  be  oonTioted  bj  inferencee  or  iUationa* 
Cdfee,  P.  C.  p.  13.  .       . 

(r)  KMUfng,  19.  (»)  £^yfi^,  20, 21, 
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^  Fuit  anxi  agree,  qoe  si  nn  overt<«ct  soU  lay  en  le  enditetneht,  & 
le  proof  est  4un  outre  orert-adt  de  mesoie  le  kinde,  ou  species  de 
treason,  ceo  est  assets  bone  evidence* 

I  must  confess,  that  I  could  never  assent  to  this  last  part  of  4he 
resolution:  tho  I  know  it  was  so  practised  in  criminal  cases  in  the 
star-chamber,  for  I  liave  always  thought,  1.  That  the  overt*act  is  aa 
essential  part  of  the  indictment.  2.  As  it  must  be  laid,  so  it  must,  be 
proved ;(/)  for  otherwise,  if  another  act  than  what  is  laid  should  be 
sufficient,  the  prisoner  would  never  be  provided  to  make  his 
[]  1223  defense.[14]  .  3.  That  more  overt-acts  than  one  may  belaid 
in  an, indictment,  and  then  the  proof  of  any  of  them  so  laid^ 
being  in  law  sufficient  overt-acts^  maintains  the  indictment.  4.  That 
if  any  overt-act  be  sufficiently  laid  in  the  indictment,  and  proved,  any 
other  overt-acts  .n>ay  be  given  in  evidence  to*  aggravate  the'critne 
and  render  it  moDe  prolmble. 

This  rejsolution,  as  to  the  point  of  compassing  the  king's  death, 
being  the  latter  and  of  great  weight,  and  more  than  twice  practised, (k) 
ought  to  out-weigh  the  opinion  before  cited,  and  with  this  agrees 
the  resolution  of  13  Eliz:  Dyer  298.  b.  in'^Dr.  Storie^s  c^se^  who 
conspired  with  a  foreign  prince  to  invade  this  realm;  it  was  adjudged 
an  overt-act  to  make  good  an<indictment  of  compassing  the  queen's 
death,  (a;)  Vide  ^ndersan^s  Reports  'PlacUo  154.  which  was  the 
case  of  Jlrden  ^nd  SomervtUe  and  -others,  who  conspired  the.death 
of  queen  Elizabeth^  resolved  by  ail  the  justices,  that  a  meeting 
togeiher  of  these  accomplices  to  constrit  touching  the  manner  of 
effecting  it  was  an  overt-act  to  prove'it,  as  well  as  Somerville^s  buy- 
ing of  a  dagger  actually  to  have  executed  it.  Jinderson^a  Rep*  Pars. 
'!./>.  104.  '         .   • 

.    And  yet  this  diffevence  seems  to  me  agreeable  to  law,  and  recon- 

ciles  in  some  measure  both  resolutions,   f. 

,  •  •  .        ,         ■  '       .1 

(t)  Kelyng  8.  is  contra,  however  this  point  is  put  out  pf  %II  doubt  by  7  W.  3.  cap,  3. 
(  8.  whereby  it  is  provided  that  no  eTideoce  shall  be  g^iven  of  any  overt-act,  which  is  not 
expressly  laid  in  the  indictment.  ^ 

^  («)  Bu6  yet  it  does  by  no  means  follew  frodi  thenee,  thatt  this  resohition  is  right  is  to 
this  point  any  more  than  as  to  the  other  resolved  at  the  same  time,  which  yet  onr  anthof 
thinks  to  be  wrong ;  Were  it  a  point  of  common  law  the  repeated  resolutions  of  the  judges 
is  the  only  way  to  know  what  the  law  is ;   but  where  the  question  arises  upon  an  act  of 

.  parKamehtt  that  is  to  be' the  rule  for  courts  of  justice  to  go  by,  of  which  they  are  to  judg« 
according  to  their  own  reason  and  understanding,  and  are  not  in  such  cases  tied  down 
bv  former  deterdiinations  any  farther  than  the  reasons  or  arguments  thereof  appear  con- 
clusive, (6t  judicandum  est  legibut.  non  exemplis,  Co^  P.  C,  6  in  margine.  A  We  con- 
spiracy  to  levy  war  is  certainly  not  treason,  and  was  so  adjudged  iii  the  case  of  Sir  John 
Friend;  but  if  it  appears  upon  evidence,  that  the  design  was  to  kill  the  king«  o^  depose 
him  pr  imprison  him,  or  put  any  force  on  him,  and  the  levying  war  was  only  the  w$y  or 
method  made  use  of  to  effect  that  desig'n,  then  it  will  be  an  overt*act  of  compassing  the 
death  of  the  king<:  and  this  is  the  distinction  taken  by  lord  chief  justice  HoU  in  Sir  Mn 
Friend'M  case,  Stati  Tr.  VoL  IV.  p.  613,  614. 

'      (A)  See  2  Veni.  315. 

[14]  The  clause  in  the  Constitutidn  of  the  UnitodStaUo  which  says,  that  in  iH 
crimitial.  prosecutions,  the  accused  shall  enjoy  the  right  *'to  be  informed- of  the  natore 
'  And  cause  of  the  accusation,^*  secures  to  hi  In  such  informiition  m  Will  enable  him  to  pre- 
pare for  his  defence.    2  Burr'9  Trials  424. 
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An  assembly  to  levy  var  against^ the  king,  either  to  depose  or 
reslfaia,  or  eoibree  him  to  any  act,  or  to  conie  to  h\$  presence  to 
remove  his  counsellors  or  rtiinisters,  or  to  fight  against  the  king's 
I^eatenant  or  military  commissionate  officers,  is  an  overt-^ct 
prpving  the  compassing  of  the  death  of  jhe  king;  for  such  [[123]] 
a  w/BLT  is  directed  against  the  very  person  of  the  king,  and  he^ 
thai- designs  to  fight  against  the  king,  cannot  but  know^  at  leasts  it 
must  hazard  his  life ;  such  was  the  case  of  the  earl  of  Essex  and 
some  others.  [15] .  .  , 

^  But  if  it  be  a  levying  of  war  against  the  king  merely  by  interpre- 
tation and  construction  of  law,  as  that  of  ^tir/on,(^^  and  others,  to' 
puU  down  alii  enclosures,  and  that,  of  the  apprentices  in ' London 
lately,  to  pull  down  all  bawdy^hpuses,(jr)  de  quibus  infra^  this  seems 
not  to  be  an  evidence  of  an  overt-act  to  prove  compassing  the  king's 
death,,  when  it  is  so  disclosed  upon  the  proofs  or  if  it  be  so  particur 
larly  laid  in  the  indictment ;  though  prima  facie  if  it  be  barely  laid 
as  a  levying  war  against  the  king  in  tha  indictment,  it  is  a  good 
overt-act  to  serve  an  indictment  of  compassing  the  king's  death,  till 
upon'evidence  it  shall  be/disclosed  to  be  only  to  the  purpose  aforcK 
said^,  and  so  only  an  interpretative  or  constructive  levying  of  war. 
And  Burton*^  case  39  Eliz*  seems  to  intimate  as  much,  because 

(y)  CfL  P.  C.  10.  .         .      '  («)  JTet  70. 

'  '■  *    '•        '■ '-  ■III]-'        ■■      ■  '       ■  I    .    ' 

[15]  It  gradoftily  became  an  establiahed  deotrine  with  Isvyeri,  that,  a  oonspiraey  to 
kvj  war  a^iiut-the  king's  perabn,  thoogli  not  in  itie)f  a  diatioct  treason^  toi^j  be  aiyen 
in  eyidence  as  an  overt  act  in  compaiBsing  his  death.  Great  as  the  authorities  may  be, on 
which  this  depends,  and  reasonable  as-lt  surely  is,  that  such  offences  should  be  brought 
within  the  pale  of  high  treason,  yet  I  most  eon&ss,  that  this  doctrine  has  ever  appeared  to 
me  utterly  irreconcilable  vf  itb  any  fiuf  eonstruetion  of  the«tatate.  It  has  mdeed  by  somet 
been  chtdfly  confined  to  cases  where  the  attempt  meditated  is  directly  against  the  king's 
peiBon  for  the  purpose  Of  depoeinff  him,  or  of  compelling  him,  while  under  actual  duress, 
to  a  change  of  measures;  and  this  was  construed  into  a  compassing  of  his  death,  since 
any  smeb  ▼iolence  most  endanger  his  Hfe,  and  because,  as  has  been  said,  the  prison  and 
graves  of  princes  are  npt  very  distant.  -  But  it  seems  no^  very  reasonable  to  found  a 
capital  conviction  on  such  a  sententious  remark,  nor  is  it  by  any  means  true  that  a  de- 
sign against  a  king's  life  is  necesiBaril^  to  be  infbrred  from  the  attempt  to  get  possession 
of  his  person.  So  (ar  indeed,  is  this  from  being  a  general  rule,  that  in  a  miiTtitude  of 
inetanoes,  espeiually  during  the  minority  or  imb^lity  of  a  king^  the  purposes  of  the  con- 
spirators would  be  totally  defeated  by  the  death  of  the  sovereign  whoee  name  they  de- 
signed  to  employ.  But  there  is  slill  less  pretext  for  applying  the  same  construction  to 
sdemes  of  insurrectiott,  when  the  royarperson  is  not  directly  the  object  of  attack,  and 
wiien  the  circilmstances  tttditete  any  hostile  intentions  tow^ds  his  saiety.  This  ample 
extension  of  so  pend  a  statute,- ^as  first  given,  if  I  ant  not  mistaken,  by  the  judgeit  in 
1663«  on  occasion  of  a  meeting  by  some  persons  at  Farley  Wood  in  Yor1c9h%Tt^  in  order 
to  concert  measures  for  a  rismg.  But  it  was  afterwards  confirmed  in'/lardtiig''s  case, 
(3  Ventr,  317.)  immediately^  aifer  the  revolution,  and  has  been  repeatedly  laid  down  from 
the  bench  in  subsequent  proceedings  for  treason,  as  well  as  in  treatises  of  very  great 
authority.  It  has,  therefore,  all  the  weight  of  established  pre6edent;  yet  I  question 
whether  another  instanoe  can  be  found  in  oor  juribpmdence,  of  giving  so  large  a'  con- 
struction, not  only  to  a  penal,  but  to  any  other  statute.  Nor  does  it  speak  in  favour  of 
this  eonstruetion,  that  temporary  laws  have  been  enacted  on  various  occasions,  to  render 
a  conspiracy  to  levy  war  treasonable ;  for  which  purpose,  acpording  to  the  current  doc- 
trine tlie  statute  d  Edward  III.;  needed  no  supplemental  provision.  Such  acts -were 
pcseed  under  EUxolah^  Charlt$  II,  ^  Gtorge  III.,  ench  of  them  limited  to  the  existing 
leign,  3  HaUam's  Com.  fits.  207. 
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diey  took  bim  to  be  indictable  only  upoo  U10  statate  of  1 3  Eliz.  cap.  1 . 
fdr  conspiring  to  levy  war  against  the  qneeD,  whereas  if  thi^  iiad 
been  an  overt*act  to,  prove  the  compassing  of  tbe  death  of  the  king, 
the  fact  had  been  <  treason  within  25  JB.  3.  as  surely  it  woutd  have 
beenr  if  be  had  conspired''  to  have  raised  a  war  directly  against  the 
king  or  his  force^,.and  assembled  people  for  that  purpose,  tho  ait 
actual  war  had  been  caused  by  him. 

But  such  a  levying  of  war  may  ia  process  of  time  rise  into  a  direct 
war  against  the  king ;  as  if  the  king  send  his  forces  to-«uppress  them 
and  they  fight  tbe  king^  forces;  and  then  it  may  be  an  overt-act  to 
prove  the  compassing  of  the  king's  death.[16] 

And  thus  far  of  compassing  th^  king^^  death. 
.   Something  I  shall  add  touching  tlie  compassing  of  the  death  of  the 
queetif  or  prince^  wherein  I  shall  first  consider,  what  shall  be  said  i&€ 
fueen^  or  th<iir  eldest  son  witbiu  this  act.    2.  What  a  compassing  of 
theif  death.  ' 

1.  A  queen  dowager,  namely  the  queen  a^er  the  death 
[  124  ]  of  her  husband,  iis  not  a  queen  witfaiii  this  act,  for  tho  she 
bear  the  title  of<queen,and  hath  many  prerogatives  answer- 
ing the  dignity  of  her  person,  yet  she  is  not  (his  queen)  or,  as  the 
other  parts  of  the  act  express  it,  {his  companion)  it  must  be  thequeQH 
consort,  the  king's  wife,  and  during  the  marriage  between  them. 

l».  The  queen  divorced  from  the  king  a  vinculo  matrimoniiy  ^s  for 
cause  of  consanguinity,  is  not  a  queen  within  this  act,  tho  the  king 
be  living:  this  was  the  C9se  of  queen  Katharine^  who  was  first  mar- 
ried to  prince  Arthur j  and  by  him,  jfts  was  said,  carnally  known,  and 
after  his  death  married  to  prince  Henry  (afterwards  king  Henry 
VIII.,}  by  whom  she hadissue Mary  (afterward queen  of  Englanfli) 
and  afterwards  after  twenty  years  marriage  waa  divorced  catijd 
ajfinilaiiSf  which  divorce  ^was  confirmed  in  the  parliament  25  H.  8. 
cap.  22.   . 

This  was  also  the  case  of  his  second  wife  que^n  nSnne^  who  was 
also  divorced  a  vinculo,  Sifid  that  divorce  confirmed  by  the  statute  of 
28  H  B.  cap.  7.  which  nevertheless  was  again  repealed  in  part  by 
the  statute  of  35  H.  8.  cap,  1.  and  in  effect  wholly  by  the  statute  of 
-1  Eliz.  cap^  3.  and  yet  there  is  one  clause  observable  in, tbe  act  of 
28  H  8.  that  treasons  committed  agains^  queen  ^nne,  or  the  lady 
Elizabeth  h^r  daughter,  mesrlQ  between  th^.  marriage  ^nd  that 
divorce  were  punishable,  altho. the  divorce  made  a  nullity  of  the 
marriage;  and  therefore  there  is  a  special  clause  to  pardon  all  such 


[16]  Mr.  Ea9t  (1  F.  C.  63.)  iayt  thfLthe  <|oei  not  know,  that  the  ppiot,tbBt  a  mere  con. 
■tructive  levying  of  war  ia  evidence  of  ooitipaaaing  the  kinf*a  dteath,  haa  ever  come 
directly  in  judgment  It  was  not  so  conaidered  in  CaUon^B  caao^  Ktl,  73.  and  the  point 
could  not  arise  on  the  trials  of  Damartt  ^  PtircAoae,  who  were  aeyerally  convicted  upon 
a  constructive  charge  of  levying  war  only;  there  being  no  count  for  compassing  tlie 
queen'^s  death.  It  must,  however,  be  admitted,  that  the  objeict  of  a  f>reat  riot  or  iosur* 
je,ction,  comparatively  trivial  in  its  orirln,  may  so  far  vary  by  ita  saccess,  continuance, 
or  other  circumstances,  as  to  assume  a  decided  tone  of  resistance  to  the  person  of  the  kinf 
Vid  his  government,  and  so  become  an  overt,  act  of  compaasing  hia  death. 
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-treasons,  so  that  the  relation  of  the  divorce,  and  separation  to  dissolve 
Ihe  marriage  ab  initio,  was  not  thought  sutticient  to  discharge  those 
treasons,  without  a  Special  pardon  discharging  the  treasons  commit- 
ted against  them. 

But  we  need  not  put  the  case  of  a  divorce  a  mensd^fy  thoro  catud 
aduiieriiy  because  adoltejy  by  the  king's  wife  is  high  treason  in  her, 
and  so  the  case  of  a  divorce  cannot  well  come  in  question,  for  she 
must  be  execHted  for  treason.  P,  28  H.  S.  Spilman^s  Bep.{a)  S3 -HI 
8.  cap.  21.(4)  Co.  P.  C.p.  9.fl7] 

II.  Ou  hurfiisrtigne^  heir. 

At  common  law  compassing  thedeathof  any  of  the  king's  f  1251 
children,  and  dec^aring  it  by  overt-act  was -taken  to  be  trea- 
son, Briioniubi  supra;  but  by  this  act  it  is  restrained  to  the, eldest 
son  and  heir.  .        -       •  -      -  r 

1.  The  eldest  son  and  heir  extends  not  to  a  collateral  heir,  tho 
declared  heir  Apparent  to  the  crown,  unless  there  be  a  special  provi- 
sion for  that  purpose  by  act  of  parliament :  thus  Roger  Mortimer 
1  i  R.  2.  Richard  duke  of  Fork  39  H.  6.  John  de  la  Poole  tempore 
R.  3.  and  Henry  marquis  of  Exeter  tempore  H.  &.  were  declared 
heirs  apparent  7>f  the  crDwn;  yet  compassing  any  of  their  deathd.  ia 
the  king's  life  (ime  was  not  treason  within  this  act.  Co.  P.C.  8>  9. 

And  therefore  in  that  great. agreement  made  in  the  parliament  of 
S9  H.  6.  when  Riehard^w^^  of  York  made  his  claim  to  the  crownv 
and  it  was  enacted,  that  H.  6.  should  bold  the  crown  during  his  life, 
and  that  Richard  duke  of  Fork  shoukl  succeed  him^  Rot.  P-arl.  39 
H.  6.  n.  24.  it  i^  specially  enacted,  that  if  any  person  do  compass  or 
imagine  the  death  of  the  duke,  and  thereof  be  attaint  by  open  act,  it 
shall  be  high  trea^n;  which  had  npt^been  so,  unless  it  had  beea 
specially  enacted. 

2.  The  king  takes  wife,  and  by  her  hath  issue  two  sons^  the  eldest 
dies,  the  wife  dies,  he  takes  a  second  wife;  this  second  son,  though 
he  were  once  not  eldest,  and  tho  he  be  not  (our  eigne  fitz^  but  only 
the  king's  son,  i^  eldest  son  within  this  statute. 

3.  King  Edward  HI.  had  issui9  the  Black  Prince,  who  had  issue 
Richard  of  Burdeaux  afterwards  king  Richitrd  IL  liis  eldest  grand- 
child, tho  he  were  not,  in  the  life  of  his  father  the  Black  Prince^ 
the  king's  eldest  son  within  this  statute,  yet  his  father  being  dead  in 
the  life  oi  Edward  III.  it  may  be  very  considerable  whether  prince 
Richard  be  the  kind's  eldest  son  within  this  statute,.and  the  com- 
passing of  his  death)  be  high  treason;  for  he  is  heir  apparent  of  the 
crown,  and  his  heirship  cannot  be  devested  by  any  after  born  child* 

The  duchy  of  Ciorntra// was  settled  upon  the  J9/acA; /Vtnce  - 
4*  ip^us  &  hsBredum  suorum  regum  Anglise  Jitiis' primo^  C^^^l 
genilis,  altho  the  king's  eldest  daughter  be  not  duchess  ^ 

(a)  In  the  caao  of  qoeen  ilniM  Boletb 

(6)  In  Um  case  of  queen  Kuiharine  Howard. 

!■'■■  I  M-.i  ll..*..l.l  ■  I  III  1,11      — — — 

[17]  A  wife  defaelo  ontU  «  divorce,  is  a  qaeen  within  this  statute.    Bat  afier  a  di- 
vorce, tiioogh  it  be  only  «  mnM  et  tAoro,  slie  ii  not  Hob.  Id.  36.    See  1  Bait,  P.  P.  64. 
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o{  Comwallyhec^xise  not  yUitMyjet^  (cootrary  to  the  opinion  deK^ 
vered  in  tho  prince's  case  8  Co.  Rep.  dO.  a)  H.  6.  after  the  death  of  his 
brother  prince  ^Srthurf^nA  onr  late  king  Chartet^  after  the  death  of 
his  eldest  brother  prince  Henry ^  werc^  dukes  of  Comteall- in  the  life 
of  their  fathers:  the  latter  appe^ars  expressly  by  the  statute  of  21  Joe, 
cap,  d9«  wherein  it^  is  so  declared . by  jodgment  of  parliament;  and 
Richard  of  Burdecfux  was  also  duke  of  Cornwall  after  the  death  of 
his  father  the  Black  Prince,  and  comes  in  the  catalogue  of  dnkes  of 
Corntdall  in  the  (Collection  of  Vincent  end  Milla  of  this  nobility  of 
England;  and  had  the  revenues  thereunto  belonging,  vas  appears 
tmdeniahly.  JSot,  Pari,  51  E,  3.  n.  ,6S,  ' 

But.it  seems  it  was  not  by  virtue  of  that  limitation  in  the  grant  to 
the  Black  Prince^  but  by  a  new  speciaji  creation ;  for  Rati  Pari,  50 
E.  3.  n.  50,  the  common  petition,  that  be  might  be  created  duke  of 
^Cdrnwall,  earl  of  Cheater^  and  prince  of  fVales;  the  king  declined 
4he  dpuig  of  it  at  th^ir  retjuest,  as  being  a  thing  proper  only  for  Cho 
king  to  do  his  pleasure  therein:  the  truth  is^the  king  had  done  it 
before  the  request  madei,  viz.  Rot.  Cart,  47,  48  8r  49  .£r.  3.  n.  10.  the 
words  of  the  charter  are,  ^Eai  consilio  fy  cdnseMthpraetaiomm^  dur 
tuwiy  eomitHtn  ^  baronum^  ipsum  Ricardum  prificipem  Walli» 
dueem  Cornubise,  fy  cqmitem  Cestris^  fecimus.  ^  creavimuSf^'  aud 
grants  him  tbe  pos^iessions  thereunto  belonging,  whiclr  he  accordingly 
,enioyed:  vide  Rot,  Pari,  51  Ei  3.  n.  9,  and  observe  a  certain  estate 
is  limited  by  the  patent  of  crei^tion  for  life;  or  otherwise,  it  seems,  it 
"Was  thought  fit,to.leave  it  to  the  construction  of  law,  whether  be  had 
it  purely  by  a  new  creation,  or  by  the  construction  of  the  charted 
II  E.  2.. to  the  Black  Prince. 

.  This  case  therefore  touching  conspiring  the  death  of  such  a  prince, 
as  Richard  of  Burdeaux  then  was,  tho  it  may  be  probable  to^be 
treason  within  the  intent  of  this  act,  is  fittest  to  be  first  decided  by 
parliament  according  to  the  caution  used  in  the-statnte  of  25  E,  3. 

8.  If  the  king  of  ^difland  bath  two  daughters  t>nly,  and  no  son, 

the  eldest  daughter  is  not  within  the  wprds  or  intent  of  the 

{  127  3  king^s  eldest  son  yrixUin  this  clause,  for  a  son  may  be  after 

born;  but  several    statute^  have  made   temporary   pro- 

Yisions.  in  this  case;  vide  xh6  statutes  of  25  H.  8.  cap,  22.  28  Hi 

8.  cap.  7.  ./ 

It  is  true  the  implication  of  Co.  P.  C,  p.  9.  where  it4s  said,  « If 
the  heir  apparent  be  collateral  heir  apparent,  he  is  not  within  this 
statute,  until  it  be  declared  by  parliament,"  implies  that  the  lineal 
heir,  niale  or  fejmale,  is  within  this  statute. 

But  the  Implication  of,  the  statute  itself  is  against.it,  because  this 
act  almost  in  the  same  iH'eath  takes-  notice  of  the  king's  eldest 
daughter  upon  another  rank  of  treason,  namely  defiling  her;  and  it 
is  not  safe  to  extend  this  act  by  construction. 

The  second  daughter,  living  the.first,  iscertainly  not  within  this 
law,  because  not  immediately  inheritable  to  the  crown. 

Yet  by  the  statute  of  25.  H.  8.  cap.  22.  whicli  was  but  temporary, 
provision  is  made,  ths^t  if  any  thing  should  be  written  or  done  to  th^ 
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Ciril,  siftiidler  Gf  dtsheri9<)n  of.  any  of  the  issties  and  heirs  between 
m  and- qneeO'.^/iney  the  same  should  be  treason. 

Thus  far  touching  the  persons  of  the  queen  or.prince. 

Nov  what  shall  be  said  a  compassing  of  their  death,  or  an 
overt-act  to  prove  the  same:  what  shall  be  said  a  compassing  of  tb^ 
king^s  death,  bath  b^en  at  large  declared,  much  whereof  may  be  ap- 
plied to  the^  queen  or  prince,  but  not  universally;  for  the  king  i$ 
above  the  coercion. of  the  law^  tho  his  actions/ are  not  exempted' 
from  the  direction  of  the  law  iii  many  cases;  but  the  queen  and 
prince  are  subjects  of  the  kingV  and  subjects  to  the  laws;  whence 
it  conies  to  pass,  that  there  are  certain  overt-a<its  manifesting  com-^ 
passing  the  king^s  deaths  which  are  specifical  and  appropriate  to 
tfae  king  and  his  sovereign  power  tind  royal  dignity,  which  are  hot 
applicable  to  the  queen  or  prince.  J 

If  a  man  compass  to  imprison  the  king,  tho  it  be  colorably  done 
by  process  of  law,  it  is  a  compassing  of  the  king's  death  within  ttiia. 
act,  as  hatb  been  shewn. 

'  But  if  the  queen  or  prince  commit  a- misdemeanor  ~of  such  a  na« 
tnre,  as  is  a  contempt  against  the  king's  laws,  to  which  im-  > 
prisonment  i8>proper,  as  in  case  of  treason,  felony,  rescue,  flSSj 
tfaey  may  l)e  imprisoned  by  process  of  law  without  danger 
of  treason:  thus  wastbe^son  of  /fenry  IV.  committed  by  Oascoign 
chief  justice  for  rescuing  a  prisoner  from  the  bar;  and  several  acts  of 
attainder  of  treason  have  passed  in  parliament  against  somcrqueen- 
consorts,  as  appears  by  ks  H:  8.  cap,  7.  83  H.  S.  cap.  21.  against 
queen  Catharine  Howard*    Bot  Pari.  5  H.  &.  n.  lU 

Again,  to  compass  to  depose  the  king  is  keason,  but  to  compass  a 
divorce  between  the  king  and  qtieen  by  the  king's  conimission  by 
due  process  of  law  was-  no  treason^  as  appears  in  the  process  before 
die  archbishop  of  Canterbury^  whereupon  queen  Caiherine,  and 
afterwards  queen  •/inne  were. divorced. 

The  compassing/ therefore  of  the  death  of  the  queen  or  prince, 
which  is  treason  within  this  act,  is  where  a  nian  without  due  process 
of  law  etpreissly  compasseth  the  mounding  or  death  of  them  either 
by  force  or  poison.[i8] 

[18]  The  followingr  are  some  of*  th^  instancei,  under  the  BnrlUh  ii^w,  at  it  »  laid 
down  by  flie  vritera  or  decided  by  the  ctseej  of  v^h^t  are  deemed  sufficient  overt  acts  of 
eompawinj^  the  king's  depAh.  Every  thtn^  wilfully  er  deliberately  done  6r  .attempted, 
whereby  the  king's  lift  may  be  endangered,  is  an  overt  act  of  tiompaasing  bis  death. 
Fott.  195.  Killing  the  king  is  an  overt  act  of  compassing  his  death,  and  was  so  laid  in 
the  ease  of  the  regicides  otCharlet  I.  KeL  S.  So;  gbiiig  armed  for  the  purpose  of  kill- 
ing the  king,  R,  v.  SomirtrilU  etal;  1  And,  104;  providing  arrosj  ammunition,  poison, 
«r  the  like,  for  the  purpoee  of  kilHnsf  the  king,  3  In$.  19;  conspirators  meetif>g  and  con* 
■nlting  of  the  means  of  killing  the  king^  fosL  195,  JS.  t.  Vans,  Kd,  15,  R,  V;  Tbngei  tfl, 
Id.  17;  or  of  deposing  him,  or  of  usa^ping  the  powers  of  goveriimentv  12.  v.  Hardy  si  a/, 
I  &s<,  P.  C  60;  or  resolving  to  do  it,  /?.  v.  Rotkwaod^  iSt,  TV.  661,  R.  v.  Chamoch^ 
id,  569,  Sklk,  6S1 ;  acting  as  counsel  against  the  king,  in-  otder  to  take  away  his  life, 
tL  V.  C9ke^  KeL  19,  JE.  .v.  Jfarruon,  9  St.  TV.  314.  So,^  other  species  of  high  treasorf, 
which  are  distinct  beads  of  treason  in  themselves,  may  be  laid  as  overt  acts  of  compsss- 
ing  the  death  of  the  king;  thus  levying  war  directly  against  the  king,  fW..  195.  910. 
919,  KbL  91,  3  Jn$t,  19 ;  -or  a  conspiracy  to  levy  war  directly  against  the-  king  for  thn 
purpeae  of  dethrooxng  him,  or  obliging  him  to  change  his  measures^  or  the  like,  FsiC 
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.  And  tfaos much  for  treason  in  compamng  the  death  of  th^.kitig^ 
quQen,  or  prince ;''and.  because  the  next  treason  declared,  natpely  the 
violation  of  the  king's  wife,  the  king^s  eldest  B(m'9  wife,  the  king's 
eldest  daughter,  hath  not  nuich  to  be  said  concerning  it,  I  shall  close 
this  chapter  with  it,       - 

1.  The  irialaiing  the  king*»  e^mpaniauj  &at  is  the  kiti^^  wife,; 
title  queen  consori,-  her  husband  being  now  liiFirtg<;  this  is  Jiigh  ttee^ 
son,  and  so  tt  is  in  her  if  she  consent.  P.  dd  H.  8.  S3  H.  8v  cap.  21. 
C04  jP.  C:p.  9*  .  V  ,        .       . . 

19.  The  wife  of  the  king* a  eldest  son  and  hdr^  a  princess  consort, 
and  during  the^  coverture  between  them;  and  if  she  consent,  it  is 
treason  in  her. 

^y  3.  The  king'e  Udeat  daughter  not  married:  this  extends  to  a 
second, daughter,  the  eldest  being  dead;  for  she  is  now  eldest^  and, 
for  want  of  issue  n\ale, inheritable  to  the  crown;  but  at  commoo  law 
.this  treason.extended  to  any  of  the  daughters.  BritonyCap.  22.  §.  71* 
It  extends  to  an  eldest  daughter,  tho  there  be  sons;  and  guwrtj  wber 
ther  tb^tn  eldest -daughter,  that  hath  been,  married,^  and  is  now  a 

•  ^  widow,  nient  marry  may  be  construed  either  way ;  or  if  Jt 
[  129  ]  dpfh,  <yet  whether  it  extends  to^an  eld0St  daughter,  that  is  a 
widow,  add  hath  children  by  her  husband ;  the  words  of  the 
oM  books  are  avant  ceoy  qel  est  marry:  \\  seems,  that  if  the  eldest 
daughter  hath  been  once  married,  she  is  not  withip  tbis^iaw,  because 
of  the  words  nient  marry ^  tho  the  reason  niiay  possibly  be  the  same ; 
and  it  seems,  tho  there  be  sohSj  yet  the  violating  of  the  king's  eldest 
d&ughter,  being  witl^Hi  the  express  words  of  the  law,  the  violation  of 
her  is  within  this  law,  because  within  the  words;  and  yet  the  viola- 
tioh  of  the  wife  of  the  king's  seeond  son  is  not.  within  this  statute, 
yet  he  and  his  issue  is  inheritable  to  the  cr6Wii  before  the  eldest 
daughter;  in  this  case  therefore  the  words  of  the  law  are  to  gove'rn. 

Altho  it  should  seem  probable^  that  the  eldest  son  of  the  prince 
after  the  death  of  his  father  may  be  the  king's  eldest  son  within  this 
act,  as  is  before  observed;  yet  the  daughter  of  the  king's  eldest 
daughter,  after  her^  mother's  death,  seems  not  aa  eldest  daughter 
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197. 211,  Jt  F,  PHend,  4  «.  TV.  S99,  R.  v.  Darrett,  10  Mod.  321*  IL  ▼.  l^jfr,  4  St.  TV. 
229.  332.  R,  ▼.  Campim  tt  al  SamUe,  3,  JR.  ▼.  LdrdRu9$€l,  3  St.  TV.  705.  ML  r.  Stfdwty^ 
3  iSlt.  TV.  807.  R^  ▼.  Cookt  4  St.  TV.  737.  (But  not  a  conspiracy  to  effeot  a  greneral  ridng 
fi>r  the  pnrpow  of  throwing  down  all  onolosnres,  dtc.or  of-anf  otber  spoeies  ofoonstroo- 
tive  levying  of  war.  Agl,  213,.iMr  hoU,  C.  J^  Hob,  682.  10  Mioi.  323.)  Adhering;  tb  tha 
kirig's  enemies,  Fo9t.  196,  R.  ▼.  Harding,  2  Ventr.  315,  R.  v.  Lord  Prtoton,  4  St.  Tk. 
410,  S.  r..Slone,  €  T.  JZ.  527;  incitinff  foreigners  to  invade  the  realoL  Fost.  106.  R.  ▼• 
Pdrhfno,  4  St.  TV.  627.  Writings  which  import  a  compasMng  of  the  kiaff*s  death,  ana 
Buffioient  overt  acto  of  this  species  of  treasbn,  if  published,  Fctet  198, 1  AnoE.  c.  17^  s.31 ; 
as-  for  instance^  writings  inciting  persons  to  kill  th^  king.  R.  ▼.  Twyn^  Kel  22.  Sea 
Bifne*$  case,  Cro.  Car.  117.  So,  words  of  advice  or  persuasion  are  sufficient  overt  acta 
of  this  species  of  treason,  ifthsy  advise  or  perspade  to  an  sot  which  would  of  itself  (if 
6oqimitted)  be  a  sufficient  overt  act.  Post.  195.  R.  v.  Ckamoek,  4  Sf.  TV.  562.  Salk.  63U 
9o,  words  may  be  laid  in  the  indiotinQOt,to explain  an  act;  aafor  iulitanoe,  an  a«t  seem- 
ingly  ionooent  in  itself,  may  be.  shown  to  be  an  act  of  treason,  by  its  connexion  with 
v^ords  spoken  by  the  party  at  the  time.  R.  v.  Crokag^n^  Cro.  Car.  332.  R.  v.  Lea,  7  fit 
TV.43.  -  ,  ^   *        . 
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within  Ibis  act^  her  grandfather  being  ilTing,  for  the'  grandsoix^  who 
is  heir  apparent  of  tha  crown,  is  of  more  consi4eration  than  the 
slaughter  of  a  daughter,  who  cannot  be  heir  apparent,  because  a  son 
may  be  born. 

Qvterej  Whether  violating  the. eldest  daughter, aftef  the  death  of 
the  4ciug  her  father,  be  treason  within  this  act,  where  a  eon  sivxreeds 
(o  the,  crown  :  Jt  sjeemis  not,  for  the  relation  is  eeased«(c) 

And  thus  far  for  the  two  fijist  branches  of  high  treason. 


CHAPTER  XIV,  C  180  ] 

COltCSaKIKO  LBTf  INO  OF  WAS  AOAIW8T  TBS  JUNft, 


^ 


Thx  ju^  ghdiij  both  military  and  civil,  is  one  of  the  jura  majes* 
taiiaj  and  therefore  no  man  can  levy  war  within  this  kingdom  with- 
out (he  king^s  commission.  Co,  P.  C.  p^9..  See  the  statute,  or 
rather  proclamation(a)  de  d^ensiane  portandi  arm/7,^  whereid  it  is 
recited  by  the  king,  that  tbd  prelates,  earls,  barons,  and  oommpnalty 
illoeque  asemblea  en  evisemeni  4ur  cest  beaoigne  nous  eioni  dilj  que 
a  nous  apptnt  *^  de  nqus  par  nQstre  rojfol  seignorie  defendrtyforU, 
tneni  des  armesj  4*  de  toHt\autre^ force  contre  nostre  pees^  a  touts 
ks/oitz,  que  nous  plerra;{b)  and  hence  it  is  in  all  declarations  and 
indictments  touching  things  done  against  the  peace,  tiie  conclusion 
goes  contra  pacem  domini  regis. 

It  is  true,  there  have  been  great  disputes  in  this  kingdom  touching 
the  disposition  of  the  fnilitiaoi  this  kingdom,  which  are  now  all  set- 
tled, and  declared  to  be  the  right  of  the  crown  by  the  statutes  of  13 
Car.  2.  cap.  6,  and  13  ti  14  Car.  ft.  cap.  3.[1] 

•  .  '  .       .'     •  •  .  < 

(e)  Sbe  U-iMi  loofer  Uig^fiU  U  rmf.  It  baTing  b^en  before  pbeenred  tba.t  a  queen 
legeot  It  a  king  wSbin  tme  aet,  it  fbllowa  of  cQurse  tbat  the  eldest  eon  and  eldest  daogb- 
ttr  of  sueh  ^  queen  is  likewite  within  it.    Co.  P.  Cp,  8. 

(•)  In  the  soYontllyear  o(  Edward  I. 

(k)  This  Btetnte  is  mAy  a  proof  ofibe  king^s  power  to  Msoe  bis  proeUmation  against 
ling  armed  to  the  perliament    Vtd^RaL  Fori  35  B.  3.  p^n.  1.  n.  5&  dsrssi. 


[1]  Bf  the  ConatitatioDof  the  UnUtd  fitotee.  Art  1,  Sect  8,C6ngrMS  sballiDiTe  power 
to  profide  for  the  celling  forth  the  militia  to  ex'eente  the  laws  of  tna  Union,  suppress  in*; 
■■rrections,  and  repel  invasions  t  To  proTide  for  organising,  arming,  and  disoiplioinif 
the  militia,  and  for  governing  such  part  of  them  as'm^y  be  employed  in  the  senrice  of 
the  ihtUed  SkdUtj  reserving"  to  the  States  respectivelj,  the  appointment  of  the  officers, 
and  the  authority  of  training  the  militia  according  to  the  discipline  presciibed  by  Con- 
gress. Accordingly  the  following  acts  of  Congress  for,  the  establishment  of  an  uniform 
system 'for  the  government  of  the  nikilitia,  have  been  passed:  An  Act  more  effectually  to 
provide  for  the  national  defoneoi  by  establishing  atf  uniform  militia  throughout  the  United 
SiaUt;  Mmf  8, 1799,  eh.  S3.  An  Act  providing  arms  for  the  militia  throughout  the 
VmiiedSiatf,  Jbiy  (1, 1796,  ch.  65.  An  Act  m  addition  to  an  Act  entitled,  *«An  Act. 
Biora  effsctoaily  to  provide  for  i  the  national  defence,  by  establishing  an  uniform  militia 
tbroughoat  the  iMud  8imU$,**  Mmrek  3,  ]803»  ch;  15.  An  Act  more  effectually  to  pro. 
vide  for  the  organizing  of  the  roilftia  of  the  Digirictof  CetemMn,  March  3, 1303,  ch.  38. 
AnAdestaUialiing  rules  a^  aitides  forlhe  govenunent  of  the  armies  of  the  VmUd 


Ida  HISTORIA  PLAGITORUM  CORONA. 

Now  as  lo  this  clanse  of  high  (jreasoQ,  <9ti  si  home  iepy  gvetre 
country  nastre  seigneur  le  toy  en  son  realme. 

To  make  a  treason  withiiv  this  clause  of  this  statute  there  must  be 
^ree  things  concurring. 

'/ 1.  It  mi^  be  a  levying  o/tbar, 

II.  It  must  be  a  levying  of  war  againsftke  king.  . 

III.  It  must  be  a  levying  of  war  against  the  king  in  his  reaitn. 

I.  For  the  first  of  these,  the  act  saith  levy  gv err e;  what  shall  be 
said  a  levying  of  war,  is  in  truth  a  question  of  fact,  and  re- 
[  Idl  3  quires,  many  circilmstances  to  give  it  that  denomination, 
which  may  be  difficult  to  enumerate  or  to  define  ;  and  com- 
monly is  expressed  by  the  words  more  gnerrino  arraiati. 

As  whfere  people  are  assembled  in  great  nuiiibers  armed  with 
weieipons  offdusi^e,  or  weapons  of  waf,  if  they  march  thus  armed  in 
a  body,  if  theV  have  chosen  commanders  or  officers,  if  they  march  cum 
vexillis  e^phcalis  or  with  drums  or  trumpets,  and  the  like ;  whether 
the  greatness  of  their  numbers,  and  their  continuance  together  doing 
these  acts  may  not  amount  to  more  guerrino  arraiatij  maf  be  con- 
siderable.' 

But  a  bare  conspiracy  or  consultations  of  persons  to  levy  a  War, 
and  to  pi^ovide  weapons  for  that  purpose;  ^his,  tho  it  may  in  ^ome 
cases  amount  loan  overt-act  of  compassing  the  kitig^s  death,  yet  it  is 
not  a  levying  of  war  within  this  clause  of  this  statute  ;  and  therefore 
there  have  been  many  temporary  acts  of  parliament  to  make  such  a 
conspiraicy  to  levy  war  treason  during  the  life  of  the  prince,  as  IS 
Eliz.  cap.  1.  13  Car.  2,  cap.  I.  and  others.  Vide  accordant  Co. 
P.  C.p.  10.  ^ 

Again,  the  actual  assembling  of  many  rioters  in  great  numbers  to 
do  unlawful  acts  if  it  be  not  modo  guerrino  or  in  specie  belli,  as  if 
they  have  no  military  arms>  nor  march  or  continue  together  in  the 
posture  of  war,  may  make  a  great  riot,  yet  doth'  not  always  amount 
to  a  levying  of  war :  vide  statute  3  4*  4  JS.  6.  cap.  5.  1  Mar.  cap. 
l)3.(c)[2j 

(e)  See  also  I  Oeo.  1  cap,  S. 

— — *— ■^— — — ■  «  11  <  I  I  •      ' 1*^^.1— ———    ■       II     I      ■!        '  ■ 

X  *  * 

SMe$^  AprUdO^  1806,  ch.  20.  An  Act  in  addition  to  tbe  Act  enUUed, «  An  Act  to  pro*. 
Tide  for  caUin;  forth  tlie  militia  to  execate  the  laws  of  the  Union,  sapprees  inaotTectione, 
•od  to  repeal  the  Act  now  in  force  for  tbeee  parpoees,"  4pi^  ^^r  ^^l^t  cb,'S3.  An  Aet 
cooeerning^  field  officers  of  the  militia,  April  90, 1816,  eo.  64.  An  Act  to  eetahHsh  an 
uniform  mode  of  dtscipfine  and  field  exercise  for  the  mkitia  of  the  UtuUd  jStolet,  May  19, 
1JB20,  ch.  t)6.  An  AcC  to  reduce  and  fix  the  military  j)eaoe  establishment  of  thto  I/Wtteii 
StaU$^  Mnh  2,  1821,  ch.  12,  sect  14.    See  3  Story  ok  Cent.  81. 

[2]  **  It  is  ohvioos  thit  Lord  HnU  aoppoe^  an  assemUag^  of  men  in  force»  in  a  mili« 
tarjr  posture,  to-be  necessary  to  coqftitnle  the  foct  of  leTying  war*  T^  idea  he  appears 
to  sugrgest,  that  the  apparatus  of  war  is  necessary,  his  been  very  josUy  combated  by  an 
ahle  jwlgro,  (Mr.  Justice  Footer;  see  DUe,  208.)  who  haf  written «  valuable,  treatise  on 
the  subject  of  treason;  but  it  is  not  recoUected  that  his  pueition,  that  the  assembly 
•hoold  be  in  a  posture  of  war  for  any  treasonable  attempt,  has  ever  been  denied."  per 
MarikaU^  C.  J.  2  Burr'^o  TV.  434.  And  again,  (p.  482.)  «•  If  the  pafty  be  in  a  oeoditidi 
po  e'j^cule  the  -proposed  treaspnt  without  the  usual  implements  of  war,  I  can  pertieive  no 
reason  for  requiring  those  implements,  in  order  to  constitute  the  crime.** 

Alluding  to  the  difference  which  Lord  Uok  maluM  (pp*  13L  141. 150  to  153.)  betwaea 
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II;  As  to  (he  secofid;  the  stalafe  saith,  (against  t/i)  to  make  it 
therefore  treason,  it  must  bd  a  levying  of  war  sCgainst  the  king: 
olherwise,  tho'it  be.  mor<lj^fi«rrtn^j  and  a  lc| vying  of  war,  it  is 
not  treason.  1.  Therefore  if  it  be  npon  a  pHvate  quarrel,  as  many 
times  it  happened  between  lords  marchers,  tho  it  be  vexillis  e^xpU- 
eaii'39  it  seems  no  (levying  of  war  against  the  king.  2\  If  it  be  Onljr 
upon  a  private  and  particular  design^  as  to  pnll  down  the  inclosures 
of  soch  a  particular  common^^it  isno  levying  of  war  against  the  king. 
Co*  /*.  C.p.  9.  3.  But  a  war  levted  against  the  king  is  of  two  sorts, 
.1.  Exprecisly  and  directly^  as  raising  war  against  the  king  or  his 
general  and  forces,  or  to  surprise^  or  injure  the  king's  per- 
son,  or  to  imprison  him^or.to  go  to  his  presence  to  enforce  £  132  J 
him  to  remove  any  of  his  ministers  or  counsellors,  and  the 
like.  d.  Interpr^tatively  and  constructively,  as  when  a  war  is  l^ivied 
to  throw  down  inclosures  generally,  or  to  inhanse  servants  wages,  or 
to  alter  reltgionesfabliahed  by  law ;  and  many  instances  of  like  Qa- 
ture  might  be  gi^en;  this  hath  beent  resolved  to  be  a  war  against  the 
king,  and  treasoii  within  this  clause;  and  the  conspiring  10  levy  such 
a  war  is  treason,  tho  not  within  the  act  of  J25  J^,  3.  yet  by  dfvei% 
temporary  acts  of  parliament,  as  13  Eliz,  daring  the  queen's  life,  13 
Car.  2.  during  our  king's  life.  Co.  P.  C.  p.  10.[3]  '' 

The  first  resolution,  that  I  find  of  this  interpretative  levying  of  war, 
is  a  resolution  cited  by  my  lord  Coke,  P.  C.  /?.  10.  in  4be  time  of 
Sknry  VIIL  for  inhansing  servants  wages ;  and  (he  next  in  tifpe  was 
that  of  Burion,  39  Jiliz.  Co,  P,  C.  p.  I0.{ii)  for  raising  an  armed, 
force  to  pull  down  inclosures  generally :  (his  is  now  settled  by  these 
instances,  and  sonie  of  the  like  kind  hereafter  mentioCied ;  tliK^  ]fi^>» 
eeeding  against  Burton  and  his  companions  was  not  iipon  the  statute 
of  25  E.  3.  which  required,  that  in  new  cases  the  pelriiament  should 
be  first  consulted;  but  upon  the  statute  of  13  Biiz.ht  conspiring  to 

{i)  P0ph.  li^. ,  2.  WUstm^  363. 

ioiurrectionfl  which  carry  with  them  the  appearance  of  an  army  and  th^ae  aasembfies 
which  have  been  drawn  together  without  any  of  the  ahow  or  apparataa-  of  war,  Fostir 
wjB,  •*  I  do  liat  think  any  sreat  streia  cui  be  laid  on  that  diatinction.  It  iajrue  that  in 
eaae  of  levying  war,  the  lodictmenta  j^enerally  charge  ihat  the  defendanta  were,  armed 
and  arrayeid  in  a  warlike  maonef^  and  where  the  caae  would  admit  of  it,  the  other  cir* 
enmstanoes  of  eworda,  gnna,  drunia,  colonra,  &c.  have  been  added.  But  t  think  the 
muHm  «f  the  caee  kave  never  tnrned  mnffly  on  any  of  thieM  cirevmAtaocea,  In  the  eaae 
of />MMr«a  4r  Purektt$0^  (8  St.  Tr.  9i8.  S67.>tbere  woa  nothin|p  gjven  in  evidenoeof  the 
QMiaJ  pageantry  of  war;  no  military  weapona,  no  banner%>no  druma,  nor  any  regular 
consultation  previoua  to  the  rtMing.  And  yet  the  want  of  Oieae  circumbtancea  weighed 
nothing  with  the  C6ort,  though  the  prieoner^a  6oonael  tnaiated  much  on  (,bat  biattcr* 
The  number  of  the  inaurgenta  aupplied  the  want  of  m^Jitary  weapdna ;  and  they  were 
wovided  with  axes,  crowa^and  other  toiila  of  tho  like  nature  proper  for  the  mischief  they 
laicoded  to  effect  Fitrar  armn-minUtrat "  It-was  the  opinion  of  the  Court  in  ll^e'  case'  . 
ti  Fri€*^  p.  197,  tliat  the  legal  guilt  of  levying  war  might  bo  incurred  without  the  oae 
of  military  weapons  or  military  array« 

Mr.  &af  thinks  that  t^tr  Mgtfkno  HaU  did  not  mean  to  carry  hie  obaervationa  further' 
than  concerned  oasea  of  eonatructive  levying  of  war.  1  P.  C,  67.  Judge  T\ii6ker  is 
fIroBgly  in  fiivour  of  the  doctrine  that.warlike  array  and  arms  -are  eaaential  to  complete 
the  crime.  4  T\teker]§  BL  Apdx^  p.  18.  and  Mr.  Lrndtf^  in  hia  Trad  on  Cbnalnielfes 
JVeaaeii,  ppw  ^  d&  S9,  ia  of  tlie  aame  opinion.  "^ 

[3]  And  3«  (?se.  3. 1^  7,  during  Uiat  kiog*B  life. 
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levy  war,  xrbich  hath  not  that  dauseof  consulting  the  parliament  In 
new. cases,  and  therefore  seems  to.  leave  a  latitude  to  the  jadges  to 
make  constrnction  greater,  than  that  was  left  by  the  statute  of  25  JS.  S* 

These-  lesblutiotis  being  made  and  settled  we  must  acquiesce  la 
them )  ^but  in  my  opinion,  if  new  cases  happened  for  the  future,  that 
have  not,  an  Express  resolution  in  point,  nor  are  expressly  within  the 
w;ords  of  25  B.  3.  tho  they  may  seem  tp  have  a  parity  of  reason,  it  is 
the  safest  way,  and  most  sF^reeable  to  thewisdom  of  the  great  act  of 
25r  E.  3.  first'  to  consult  the  parliament  and  have  their  declaration, 
and  to  be^very  wary  in  miiUiplying  c6nstructive  and^  interpretative 
treasons,,  ft>r  we  know  not  iVhere  it  willrond. 

B\ix  partieular  instances  will  best  illustrate  this  whole  learning, 
which  I  shall  subjoin^  tbo  somewhat  promiscuously;  as  they  occur  to 
my  memory,  .      ^ 

A  conspiring  or  compassing  to  levy  waris  not  a  levyitig 
£  133  3  VA'  withm  this  act,  unless  the  war  be  levied ;  this  appeara^ 
Co,  P.  C.  p,  9.  •and  also  by  those  many  acts  of  parliament 
above-mentioned,  which' were  biit  temporary  and  limited  to  continue' 
during  the  life  of  the  king  or  queen,  whereby  it  is  specially  enacted, . 
that  such  compassing  to  levy  war  shall' be  treason;  whieh-needed 
not  have  been,  if  it  had  been  treasoii  by-tfae  statute. of  25^.  3. 
nde  1  4*  2  P.^  M.  cap.  10.  1  Etiz.  cap.  5.  18  Eliz.  xap.  1.  13 
Cor.  2.  cap.  1*  c       •    , 

'  And  therefore  in  the  case  ofjRoberi  Buftan  and  others,  that  con- 
spired to  assemble  themselves  and  pull  dpwn  inclosw^s,  and  to  gain 
arms  at  the  lord  Norris^s  house,  and  to  arm  themselves  for  that  pur* 
pose,  Co.  Pi  C.  10.  they  were,  indicted  and  attainted  purely  upon  the 
^atute  of  13  EUiz.  cap.  1.  whereby  conspiring  to  levy  war  is  made 
treasoUi  .         '  ,    . 

-  .  But  ifdivers  corispire  to  levy  war,  and  some  of  them  actually  levy 
it,  this  is  hieh. treason  in  all  the  conspirators,  because  in  treason  ail 
are  principals,  and  h^re  is  a  war  Jevied.(e) 

If  divers  persons  levy  a  force  of  multitude  of  men  to  pull  down  a 
particular  inciosure,  this  is  not  a  levying  of  war  within  this  statute, 
^ut  a  great  riot ;  but  if  they  levy  war  to  pull  down  all  inclosures,  or 
to  expulse  strangers,  or'to  remove  counsellors,  or  against  any  statute, 
as  namely  the  statute  of  Labourers^  or  for  inhansing  salaries  and 
wages,. this  is  a  levying  war  against  the  king,  because  it  is  generally 
agaitist  the  king's  laws,  and  the  offetjders  take  upon  them  the  refor- 
mation, which  subjects  by  gathering  power  ought  not  to  do.[4]  Co. 
P.  C.p.  9,10."  Pi'rfe  the  act  3  &  4  jB.  6.  cop.  5.  '' If  any  to  the  number 
of  twelve  shall  intend,  go  about,  practise,  or  put  in  ure  by  force  to 
alter  the  religion  established  by  law,  or  any  other  laws,  and  depaYt 

(e)'Co.  P.  C.p.9.    Kelffng,  p.  IS. 


<•««• 


{4]  Fm<«  319,  DamamU  caM,  8  iSie.  Tr.  8t&  P«n;&aM*f  oaM,  U.  367.  4  BL  Cmn.  83. 
Mr.  Luder9  urges  Uuit  none  of  tfaew  acts  cui  be  treason  by  a  &ir  coostmctioo  of  Um 
Slat.  35  Edw.  3.  |ft  S3  «(  se^.  . 
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not  within  an  hour  after  proclamatioiit  or  after  that  sfiail  wilfully 
in  a  forcible  manner  attempt  to  put  in  ure'  the  things  above  specified, 
then  it  is  high  treason." 

.  If  men  levy-  war  to  break  prisons  to  deliver  one  or  more  pirtioular 
persons  out  of  prison,  wherein  they  are  lawfully  imprisoned, 
unless  such  as  are  imprisoned  for  treason;  this  upon  advice  [-'134  ] 
ofthe  judged  upon  a  special  verdict  found  at  the  Old  Bailey.^ 
was  rilled  not  to  be  high  treason,  but  only  a  great  riot  1668,  bi^t  if  it 
were  to  break  prisons,  or  deliver  persons  generally  out  of  prison,  this 
is  treason,  Co.  AC  p.  9.  , 

There  was  a  special  verdict  found  at  the  Old  Bailey ^  anno  20  Car.. 
II.,(/)Mhat  A^  B,  and  C  with  divers  pdrsons  to  the  number  of  an 
bundred  assembled,  themselves  modo  gnerrino  to  pUll  down  bawdy-- 
houses, and  that  they  marched  with  a  flag  upon  a  staff,  and  weapons, 
and  pulled  down  certain  hojusesin  prosecution  of  their  conspiracy: 
this  by  all  the  judges  assembled,  except  one,(^)  was  ruled  to  b^  levy- 
ing of  war^  and  so  high  treason  wittiin  this  statute ;  and  accordingly 
they  were  executed.  *-^    ^ 

But  the  reason  that  made  the  doubt  to  him  that  doubted  it,  was 
1.  Because  it  seemed  but  an  unruly  company  of  apprentices^  among 
whom  that  cnstom  of  pulling  down  bawdy-houses  had  long  obtained, 
and  therefore  was  usually  repressed  by  officer^,  and  not  punished  as 
traitors^  2.  Becaqpe  the  finding  to  puti  down  bawdy-houses  might 
reasonably  be  intended  two  or  three  particular  bawdy-hpuses,  and  the 
indefinite  expression  should  not  in  mater  id /odiasd  be  construed  either 
universallyor  gecierally.  And  3,  Because  the.  statute  of  1  ^ar.cap. 
12.  though  now  discontinued  makes  assemblies  of  above  twelve  per- 
sons and  of  as  high  a  nature  only  felony,  and  that  not  without  a^  con- 
tinuance together  an  hour  after  prbolamation  made;  as  namely  an 
assembly  to  pull  down  baw^y-houses,  burn  mills,  or  bays,  or  to^abate 
the  rents  of  any  manors,  landi  or  tenements,  or  the  price  of  victuals, 
corn  or  grain ;  or  if  any  person  shall  ring  a  bell,  beat  a  drum,  or  sound 
a  trumpet,  and  thereby  raifte  Above  the  titMuberof  twelve  for  the  pur- 
poses aforesaid,  which  are  raised  accordingly  and  do  the  fact,  and 
dissolve  not  within  an  hour  after  proclamation,  or  that  shall  convey 
money,  harness,  artillery,  it  is  enacted  tQ:  be  felony ;  and  if  any  above 
the  number  ot  two,  and  und^r  twelve,  do  practise  with  force  of 
arms  uniawfuTly,  and  of  their  bwnauthority  to  kill  any  of  the  queen's 
subjects,  to  dig  up.  pales,  throw  down  inclosutes  of  parks, 
pull  down  any  bouse,  mill,  or  burn- any  stack  of  com,  or  [  135. ^ 
abate  rents  of  manors,  lands  or  tenements,  oir  price  of  corn 
or  victual,  and  do  not  depart  within  an  hour  after  proclamation, 
and  continiielo  attempt  to  do  or  put  in  ure  any  of  the  things  above- 
mentioned,  they  are  to  have  a  year's  imprisonment.    . 

And  the  (Statute  of  3  &  4  £.6.  cap.  5.  is  to  the  same  purpose,  only 
if  the  number  of  forty,  or  above,  come  together  to  do  sueh  acts  as 

(/)  Vide  Kthffig,  ji.  70:  4rc« 

ig)  TbU  wM  ear  oot^or  hiinself.    Vide  JCrlyug,  75. 

VOL.  L-^16 
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beioTo^  or  aay  o(her  fekmiou*,  rebellious^  or  traiterpiis  acts,  and  cqik 
tiDue  together  two  tiours,  it  is  knade  high  treasQn.(.A) 

But  yet  the  greater  opinion  obtained,  as  it  was  fit  ;^iand  these  ap- 
|>Teotices  had' jadgment,  and  some  of  them  were  executed,  as  for  high 
treason.     -'  -  -    '  ^   ,  .        >         -      ,  ^<     /  . 

Yet  this  ;ase  may  be  made  of  those  statutes:  1.  That  th^re  may  be 
several  riots  of  a  great  and  notorious  nature,  which  yet  amount  oot  to 
bigh  treason..  S^.  But  again^  those  acts  arid  attempts  pbssi^ly  mighl 
not  be  general,  but  might  be  directed  only  to  some  partioii^r  instances, 
ad. for  the  purpose  not  to  pulldown  ail  houses  or  mills,  but  some  spe«> 
cial  ones,  which  they  thought  offensive  to  them;  nor  4o  abats^the 
jrents  of  all  manors^  but  of  son>e  particular  manor,  whereof  they,  wer^ 
tenant^;  nor  to  mak«  a  general  abatetnent  of  the  prices  of  ?ictuals  or 
i^rn,  but  in  some  particular  market,  oir.  within  some  precinei ;  and  so 
cjrosseth  noi  the  general  learning  before  givenof  constructive  treason* 
3.  It  seems  by  tbajt  act  also,  they  .did  not  take  the  bare  assembly  t« 
that  intent  to  be  a  .sufficient oyertract  of  levying  of  war;  that  was 
bu^  an  attempt  and  putting  iil  ure,  unless*  they  had  actually  begi\w 
the  executiop  of  that  intention,  going  about,  practising  or  puttii(rg  in 
ure.;  for  4his  act  puts  a  clifforence  between  the  same  and  the  doing 
.thereof. 

In  the  parliament  of  20  K  1.  now  printed  iUs  Mr.  Ryley^  p.  77.  it 
appears  there  arose  a  private  quarrel  bet  ween,  the  earls  of  G/ot«ce9/^r 
and  Htrtford^  two  great  lords  marchers;  and  hereupon  divers  pf  tb^ 
earl  of  Glouecster^a  jparty  with  his  consent  cum  mUlUtncUne 
[1363  tani  e<|uitOim  quam  peditdm  exierunt  de  terra  ipstus  oomitis 
de  Morgannon  cum  vexilla  de  armis  ipsius  comitis  expli** 
cato  versus,  terram  comitis  Her^^  de  Breckn6ck^  &  ingressi  fueruni 
terram  illam  per  spatium  duarum  leucarum,  &  illam  depreedati  fue- 
lunt,  &'bons.  iila  depraedata  usque  in  terram  dicti  coa^itis  Olac^sirim 
adduxerunt,  and  killed  many,  and  burnt  houses  and  committed  di vei^ 
outrages;  and  tjie  like  wa^  done  by  the  earl  o(Her(/ord  and  his 
party  upon  the  earl  of  Ghiicester:  they  ,endeavoared  to  excuse  themr 
selves  by  certain  customs  between  the  lords  marchers;  by  the  judg*- 
ment  of  the  lords  in  parliament  theif  royal  franchise'  Were  seised  as 
forfeited  during  their  lives,  an^  they  committed  to  prison/ till. ran- 
somed at  ih^  king's  pleasure.  '     • 

Altbo.hcre  was  really  a  war  levied  between  Ihese  two  e^rls^  yel 
in  as  much  as  it  was  upon  a  private  quarrel  between  them,  it  was 
only  a  great  riot  and  contempt,  and  no  levying  of  war  against  the 
king;  and  so  neitlier  at  common  law,  nor  withiii  the  statute  of  25  E. 
.3.  if  it  had  been  then  made,  was  it  higti  treason. 

.  Jt  appears  by  Wahingham  aub.anno  I40S.  a  great  rebellion  was 
raised  against  Henry  IV.  by  Henry  Percy  ^n  of  the  earl  oi North- 
iJtmberland  HXiArOihef^:  the  earl  gathered  a  great  force,  and  actually 
took  part  with  neither,  but  marched  with  his  force,  as  some  thouglit, 
towards  his  son^  and,  as  others  thoughr,  towards  the  king/;ra  redinte* 

(A)  See  abo  1  Of 0. 1,  cop.  5. 
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pact$  negotio^  he  was*  hindered  in  his'  mArch  By  the  earl  of 
9Vfstmoretand  and  returned  to  his  >h6use  ar  Wtrkworth;  (he  king 
had  the  .victory ;  the  earl  petitioned  the  king;  the  whole  fact  was 
examined  in  parliament^  Ret.  Pari  -5  H.  4.  n.  12.  The  king  de- 
manded the  opinion  of  the  judges  and  his  couiisel  touching  it :  the 
lords  protest  the  judgment  belongs  hi  this  case  to  them;  thd  lords  by 
the  king's  command' take  the  business  into  examinatk>n,  and  upoa 
▼iew  of  the  statute  of  25  E.  3.  and  the  statute  of  Liveries  <' Adjuge* 
tent,  qe  ceo>  qe  ftiit  fiiit  par  lecoante,  nest  pas  treason,  ne  felony,  me9 
trespass  tantsdlement,  pur  quel  trespass  ie  dit  counte  deust  faire  fine 
fc  ransom  a  volunte  du  roy^^  but  Htnry  the  son  was  attaint  of 
treason. '  '  ..  /     < 

It  appears  net  what  the  reason  pf  that  judgment  was, 
whether  they  thought  it  only  ^compassing  to  levy  war,  and  f  137  3, 
na  war  acthally  levied  by  him^  because  iiot  actually  joined 
with  hii^  son ;  or  whether  they  thought  his  intention  was  only  to 
come  to  the  king  to^medtate  peace,  and  not  to  levy  a  war,  nor  to  do 
him  any  bodily  halrtn;  that  it  was  indeed  an  Offense  in  him  to  raise 
an  army  without  the  king'd  commission,  but  not  an  ofltense,'of  high 
treason,  because  it  did  not  appear  that  he  raised  arms  to  oppose  the 
king,  but  possibly  to  assist  him ;  but  whatever 'was  the  reason  of  it^ 
It  was  a  very  mifd  and  gentle  judgment,  lor  the  earl  was  doubtful  of 
a  more  severe  judgment :  nota,  he  returns  thanks  to.  the  lords  and 
commons  iie  lour,  bone  4r  entyre  coera  a  lux  monsh^,  and  thanks  the 
king  for  his  grace.  ^ 

-The  daase  in  the  statute  of  25  B.  3.  If  any  man  ride  armed 
covertly  or  secretly  with  men  of  arms  against  any  other  to  slay,  roh^ 
or  take  him,  or  to  detain  Bim,lill  he  hath  made  fine  or  ransom,  or 
have  his  deliverance,  it  is  not  in  the  mind  of  the  king  or  his  council, 
that  in  such  caSe  it  shall  be  judged  treason,  but  shall  be  judged 
felony  or  trespass  according  to  the  laws  of  the  land  of  old  times  used, 
and  according  as  the  case  requireth;  and  if  in  soch^  case  or  other 
Uke(t)  before  this  time  any  judged  have  judged  treason,  and  for  this  ^ 
cause  the  land^  and  tenements  have  con^  to  the  king^s  hatids  as  Cor« 
feited,  the  chief  lords  of  the  fee  shall  have  the  escheat. 

This  declares  the  law,  that  a  ifdiog  armed  with  men  of  arms  Wpon 
a  private  quarrel  or  design  against  a  common  person  is  not  a  levying 
of  waragfeiiiist  the  king;<Ar)  and  the  especial  reason  of  the  express 

This  case  wh  in  the  ooonty  of  i^|f«;  aod-wat  bq  more  than  thin;  Sir  Jakm  FUxvkUm 
Ur  and  William  BmUr^  his  steward,  4r^.  were  presented  by  juries  of  divers  hundreds  for 
taking*  mep  by  force,  and  detaining  them  till  they  paid  fines  for  their  ransom,  for  exacting 
and  extorting  money  from  others,  and  for  several  great  and  enormoos  riots,  mledemeanort. 
and  treepaases  in  the  coonty  of  JBssejt,  mUrmeiando  $ibi  regdUm  jNKesUtsnt,  upon  which 
8&r  .Mm  FUxw^utw  sorrendered  himself  and  was  committed  to  the  Tfwer  of  I^ondoii,  and 
Bmltrip  was  oatlawed,  who  afterwards  ^pleaded  the  king's  pardon  pro  /clonitf ,  e6n$pira*. 
fjene,  mamutentniia  ^  tnn$gres9ionibuMpr€Bdicti»,neenonpro  utlagarih  oceanomprmni*^ 
•smat  in  ipium  pr\fmulgaii$,  opoti  which  he  was  discharged  sine  die. 

(*)Ce.P.C.p.iO.  '  ,        "        . 
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addiqg  of  this,  clause  seevM  to  be  in  respect  of  thai  judgment  of  trear 
son  giv^n  against  Sir  John  Gerberge^  TVin^dl.  E.  ^:Rot,  23.  Rex^ 
and  a<  large  before  mentioned,  pf^p.  11.  which  judg^nent  isan  effect 
repealed  bjr  this  act« . 

It  appears  by  Sir  jP..  AfoorcV  i?«p.  n.  849.(/)  the.  earl  of  ksaex  waa 
arraigned  and  ccTndemnedv  fo):  high  treason  before  the  lord,  high 
^tenfardy  ^riiereuponit  wa^  resolved  by  the  justices,  1.  That  when 
the  qiieen  sent  the  lord  keeper  of  the  great  8eal(m)  to  hin^,  commands 
ing  him  tadismiss  the  armed  pen^ns  in  his(  house  and  to  jcome  toher^ 
and  he  refused  to  come,  and  continned  the  arms  and  armed. persona^ 
in  his  hons^i  that  was  trea^n.  it.  That  when  he  Mrent  with  a  troop 
<^f  captains  jand  others  from  his  house  'in  the  city  .of  London^  and 
there^  prayed  ai(l  of  the  citizens  in  defense  of  his  life,  and  to  go  with 
him  to  the  queen^s  court  to  bring  him  intp  the  queen's  presence  with^^ 
a  strong  hand,  so  chat  he  might  be.  powerful  enough  to  remove  cer- 
tain of  his  .enemies,  that  were  attendant  on  the  queen,  this  wa^  high 
ti:eason,  because  it  tends  to  a  force  to  be  done  upon  the  queen,  and  a 
restraint  of  her  .in  her  bpujse;  and  the  fact  in  jLofidf^n.  was.  actual 
rebellion,  tho  he  intended  no  hurt  to  the  person  of  the  queen.  3.  That, 
the  adherence  of,  the  earl  of  Southampton  to  the  earl  of  Essex  in 
London,  tho  he  did  not  know  of  any  other  purpose  thaaof  a  private 
quarrel,  which  the  earl  of  Essex  had  against  certaia^rvantsi  ojf  the 
queen,  was^reason  in  him,  because  it  was  a  rebeliioh  in  t^e  earl,  of 
Essex.  4.  That  all  they^  that  went  with  the  earl  of  Essex  ffom  Essex-. 
house  to  London^  whether  they  knew  of  his  intent  or  not,  ,were 
traitors,  whether  f hey  departed  upon  the  proclamation  or  not;  but 
those,  that  suddenly -adhered  to  him  in  Zomfo%.and  departed  upon 
the  proclamation  made,  were  lyitliln.the  proclamation  toM>e  par* 
doneid ;  theret  were  other  points  resolved  touching  the  manner  of  his^ 
trial,  whereof  hereafter. 

The  whole  history  of  Esiex  his  treason  and  the  proepedii^  there^- 
upon  is-sej:  forth  at  large  by  Camden  anno  AAEliz^p,  604.  ^egtfM" 
tibus.j  wherein  the  charge  of  his  indictment  appears  to  be, 
[]].d9]  that  he.  and  his  accomplices  had  conspired  to  deprive  the 
queen  of  her  crown  and  life,  hiaving  Qonsulted  to  surprize 
the  <)ueen  in  the  courts  and  that  they  had  broken  out  into  open  re- 
bellion, by  imprisoning  the  counsellors  of  ^tbe  realm,  by  stirring  up  tho 
Londoners  to  rebellion  by  tales  and  fictions,  by  assaulting  the  queeh'a 
faithful  subj^ts  In  the  city,  ^nd  defending  the  hous<e  against  the 
queen's  forces;  so  that  the  great  part  of  the  indictment  wascoinpass- 
ipg  the  queen's  death,  and  the  rest  of  the  charge  were  the  overt-acts, 
which  was  treason  within  the  statut0  of  ,25  E.  0.  with  which  my 
lord  CoAre  agrees,  P.  C./?.  12.  /       c 

'  If  divers  persons  levy  wsir  against  the  king,  and  others  bring  them 
l^lief  of  victuals /?ro  timore  mortis^  ^  recesseruht  quam  eito  potue-^ 
Tunti  this  was  adjudged  not  to  be  a.  levying  of  war,  because  pro 
timore  mortis^  quarts  if  the,  same  law  be  in  case  of  marching  with 

'C2)jp»680..  (oi)  And  othenofher  ooanciL 
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them  io  their  boiii^i\y  for  foar  of  dMh.[5]  GV>.  P,  C,p^  10.  vide 
tup.  cap^S.  Mich.  21  E:  3  Rd.  101.  Line  cofaqa  rege.  llli,  qUi 
coacti:fuerufit  ad  denarios  recrpiendos  &  sioiiliti^r  coacti  jttraveruot> 
dimittuntur  per  curiam  per  manucaptionem^quia  ^ic  in  pei^nis  ipso- 
rum  nihil  iQaU  reperihir^  io  case  of  a  great  tiat,  not  unlike  a  levying 
of  war,  for  which  tl](ey^  were^  indicted  of  treason^ 

RoL  Par.  17  S.2.  n«  2Q.  upon  the  complaint  of  the  dukes  of  ^ff^m'- 
idin  and  Glaucesterj  shewing  that  Thomait  Talboi  and  others  his 
adherents  by  confederacy  tfttween  them  fanxment  conspir^j^ent  pur 
tuer  les  dits  dtics  uncles  le  roy  &  autres  persones  grants^de  realme,  & 
pur  accomplyer,  le  maljce  su^it  ie  dit  Thorrnxs  ii  les  antrea  mistrent 
toat  lour  poyar,  come  natoirement  est  conus,  &  le  dit  Ty^anias  ad  eoi 
grand  party  confesse,.en  anientisment  des  estats  &  de  loys'de  vosti^ 
realme)  &  sur  ceo  iireni  divers  gents  lever  armes,  &  arrayes  a  feire 
de  guerre  en  assembler  &  congregations  a  tres  gmnt  &  horrible  num- 
ber en  divers  parties  en  les  countie  de  Centre,  and  pray  that  it  may 
be  declaied  in  this  parliament  the  nature^  pain  and  judgment  of  this 
offense:  the  conclusion  w,hereof  wais  thus: 

*^  Est  Avys  au  roy  &  a  les  seigniors  de  cest  parlement  en  droit  de 
mesne  la  bitle  toucbant  TAomas,  Talbot^  que  la  matter  oontenua  en 
la  dite  bill  est  overt  &  hayt  treason,  &  touche  la  person  .du 
roy  &  tout  son  realme,  &  pur  treason  le  roy  &  touts  les  s^ig-  []  140-] 
nenrs  susdits  adjuggent-^t  declarant;"  and  thereupon  writs    . 
of  proclamation  for  his  appearance  in  the  king^s  bench  are  ordere'd' 
to  issue  for  his  appearance  in. one  mo.nthy, or  otherwise  to  be  attaint 
of  treason :(n)  vide  Pa».  17  R.HB^ll.  Roi.  16.  Regc.  -  Writs  of  prO- 
daination  issued  accordingly,  to  the  sheriffs  of  YarkBhire  and  Dtrby^ 
ehire^  and  the  sherds  returned  non  est  inventtse;  Tadbol  afterwards 
came  and  rendered  bimselfj,  and  was  committed  to  the  TWer^and 
afterwards  a  Supprsed^aa  cesaiQ  for  btsenlargement.(o) 

But  this  declaration  being  only  by  the  king^and  bouse,  of  lords  is 
not  aconclusire  or  &  sufficient  declarationof  treason  aceording  to  the 
purview  of  jthis  statuCe,  but  yet  it  was  a  real  levying,  of  war  against 
the  king,  because  dotke  more  gnerrino  and  by  peopje  arrayed  defel 
de  guerre  J  as  in  Senaied^^  case  hereafter  nientioned  \  but  had  it  beea 
a  bare  conspiracy,  it  had  not  been  treason^  as  appears  by  the  special 
statute  of  3  H.  7.  cap.  14.  whi^reby  a  conspiracy  to  kiU  the  king 

(a)  And  an  peraoDfl,  Uiat  shall  receive  tbe  said  Sir  Hmma*  TMu  withiB  the  reali^ 
of  £iv^2a«^,  after  the  said  month  ebpeed.from  the  time  of  the  laid  procramation,  are 
declarad  giiiHj  of  high  treaton  upoiK  oonTicUon  of  suofi  harboorin^  or  receiving* 

io)  The  Svptrudiat  wa«  not  ezpreielj  iot  hie  enlargement,  Sed  quod  cuicunq :  prqeeo^ 
Mi  9erou9  ipovm  Thoroam  Talbot  ex  cttusit  fr<BdiUu  ttUeriiLO  faei^ndo  ouptroedoant^^itto* 
mupu  aliwd  a  tege  iud$  kafmerint  in  fnandaiio. 

[5]  It  eeemB  that  it  wonld.  But  the  fear  of  having  houses  burnt  or  goods  spoiled,  is 
no  ezclue  in  the  eve  of  the  law  fbr  joining  and  marching  with  rebds.  The  only  force 
that  doth  excuse,  ts  a  force  upon  the  person^  and  ptesSnt  fear'  of  death ;  and  this  force 
and  iear  must  .continue  aH  the  time  the  party  remains  with  the  rebels.  It  is  incumbent 
en  «very  man  who  makes  force  his  defbnce,  to  show  an  actuiH  force,  and  tliat  he  quitted 
the  enrvioe  as  soon  as  be  oofUd.  Per  Lee,.  C.  J^  MeGrvwt^er'e  case,  Ftnt.  14.  21&. 
I  JBm<,  P.  a  70.    r.  £f.  V.  Fi|go2, 9  D«fi.  347.     : 


s 
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without  an  overt.  a<;t;  (for  then  it  wefe  treason  within  the  status  of 
25  J5.  .3.)  or  a  conspiracy  to  kilt  any  of  his,  privy  council  and  certain 
great  officer8y:tho  the  event  followed  not,  is  made  felony. 

See  >f<H  in9taiices'  of  very  great  riots  with,  multitudes  of  persons 
tmfdo  ^uerritio  airraiaiiy  which  yet  amounted  not  to  high  treascfn, 
becanse  upon  particular  quarrels  and  differeticea  between  private 
persons.  Claut.  5  E.  9  M.  4;  inter  Grifiinnm  de  Pole  &  Johannem 
de  Cberleton  /?ra  caslro  de  Pole.  Pat,  8  E,  4.  part  1.  n.  7.  iiorsi, 
between  the  Citizens  and  bishop  of  Norwich/{p\'Bbt.'Parl,'5  R.  2* 
A.  45.  bcrtween  the  town  and  university  of  Cambrid^ey  Rot,  PnrL 
11  ^,  4.  n.  37.  i^^  sequevitibus^yh^i^&dXi  Hugh  de  Erdesufitk  afid 
others  touching  the  castle  of  Boihall.  Rot  PnrL  \S  H,  4.  n.  IS.be^ 
t ween  the  lord  Rosa  Sir  Rob0rt  Tym^y/  touching  Turbary  ia 
Wrought  Iff,  Rot.  Pari  4  H.  5.  n.  15.  between  Robert 
[  141  ]  WhUHngion  and  Philip  Lingdon  an4  others^  B.  26  E.  SL 

^  Rol.SO.'  Rex  Fitzwauier^9case,{q% 
'  AH  whieh^  tho  they  were  enormous  riotsyaiul  done  «7ior«  gutrrinOf 
yet  being  private  and  particular  quarrels,  not  tnueh  uoliki  that  be- 
tween the  earls  of  Oloucester  and  ^<?re/ari/,'did  not  amount  to  high 
treason,  but  contempts,  riots ;  or,,  if  death  ensued,  felony,  as  the^case 
Jequired.[6]  ' 

But  going  irv  a  warlike  manner  with'^raois  and- arms  to  surprize 
the  archbishop  o{  Canterbury ywYio  was  a  privy  counsello|r,'it  being 
with  drums  and  a  multitude  (aa  the  itidictment  was)  to'  the  number 
of  three  hundred  persons,  was  ruled,  treason  by  all  the  judges  of 
£/i^/aii£f,  and  the  offenders  had  judgment  accordingly;  and. at  the 
same  time  by  t^n-of  the  judges  it  was  agreed,  that  the  breaking  of 
prison,  where  traitors  Were  in  durance,  and- causing- them  to  escape 
was  treason,  altho  the  partiiss  did  not  know  that  there  were  any 
traitors  there,  upon  the  case  ail  H.  6?  5.  b.  and  sa  to  break  a  prison 
where  felons  are,  ^h^reby  they  escape,  is  felony  without  knowing 
them  to  be  imprisoned  for  such  pffense*  P.  16  Can  Croke^  Thomae 
Bensted^e  case.(r) 

The  case  of  Sir  John  Oldeastle.(or\evYinfo{  war  against  the  king 
is-entered  Rot.  Pari. 3  H.  5.  n.  II.   '     ^ 

The  twenty-fifth  of  September ^nno  dotkini  \A\%  Thomas  axch* 
.  bisfhop  of  Canterbury  the  pope's  legate  by  his.  sentence  definitivift 


A 


(p)  This  !•  not  to  be  fbsiid  amonf  the  TODordi. 

^  NicM0B  Brvndith  ^and  otfaeri  to  the  Doinber  of  one  hDadred  wen  wnt  by  Sif 
_  m  FUxwauUr  atmed  plaH^,  gUdUg^  bokdariia^  mreuinu  A  mgiUU  ud  mttiwHi  guerrm 
to  weize  and  take ieett,  aiino9,  dfc  of  ThamoB  Hubert  In  Herlawrn^an  the  lands  of  the 
■aid  Th&ma§,  fii««  tenuit  de  aiiie  dominie  Sf  nihil  de  ^ee.  Jokanne  Fiigwenter;  aooor. 
d\nglj  they  did  to,  and  dacried  thom  away  to  manon  belonging  to  the  HLid  Sir  Je&ii ; 
but' neither  thia  riot,  nor  any  oUierihe/acta,  which  he  or  his  accomplices'  were  indicted 
for,  were  conceived  tqi^molint  to  treason,  sinoe  none  of  them  were  arraigned  of  more 
than  felbhy ;  vide  evpra  in  noiie^  p.  137. 
*   (r)  Cre.  Car.  583.  W.Janee  46)5. 


[6]  For  an  acconnt  of  these  private  war«  which  w^e  sp  prevalent  during  tbe  earlj 
feodal  ages;  ai^e  BebertemCe  CharUe  V.  «oL  L  45. 28^ 
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declared  Sir  Jb)kn  OUeasik  lord  Cobham  nn  heretic,  especially  19 
the  point  of  tb^  sacraoient  of  the  eucharist  and  penance,.  excoromd«- 
nicated  him,  re/inquentes  ipmmex  nunt  iauquam  hmreticumjudif 
ciO'8«eulari.{9)    ' 

HHk  1  H.  d.  Roi^  l.int^  pHciiu  regis^  Middlesex^  there  is,  a!ii 
indictaaenf  agaJDSt  him  Sefore  certain  commissioners  of  <7y£r 
m6r  ierminer  of  London  and  JUiddtes^^  returned  into  the  [^  143  ] 
king's  bench  te  this  laffect :(/) 

"  Quod  Johannes  Qldcasteil  de  Coulyng  in  com^  Kaftc^  chivaler, 
A  alii  lo(iardi  vulgarit%r  nuneupati^  qui  contra  fidem  totboltcam  di- ' 
versas  opinidnes  hs&rqticas  &  alios  "errorito  tnt^nifestos  legi  <iatho^ic8p 
repugoaiitesy  a  diu  est,  temerarife  tenuerunt  opiniones  &  errores  pr«- 
jdictos  maotitenere^  ai}t>in  facto  midimfe  pen^plere  valentes,  quam 
diu.  regia  poCestas  &  tam  status  regalts  domini  nostri  regis,  qu^m 
status  &  officium  prselatisB  dignitatis,  infra  regnun)  Jinglim  in  pros-' 
peritate  perse?erareot ;  fals6  &  proditorid  machinaddo  tam  statnm 
regtuflcr  qu4m  statuui  &  offidtiDl  prselatornm,  nee  non  ordines  reLigior 
Borurn  iDira  dictun^  regnutu'  JinglUe  penitiKsj  adnullare  aC  doniinum 
Bostrum  regem,  fratres  -suoe,  prselatos  fc  alibs  magtates,'ejusdem 
legni  interficere>  nee  non  viroa- re1]g!osos,-relictis  eoltibus  divinis  &* 
religipsjs  obserVantiis,~ad  occupationes  tnundanas  prorocare ;  &  V^m 
«oclesias  eathedrales,  quim  alias  ecc1e^ias'&  dombs  religiosas  de'  relr- 
qulis  &  alii's  bonis  eccleslasticis  tetaNtetspoliare  aefunditjis  ad  terr^ni 
pr^sternere,  &  dictum  JbAa^n^m  0/<A?a«/e// regentem  ejusdem  regm 
constituere,  &  quamphira  regimkia  secundum  eonim  votunfatem -infra 
i^egnum  prsBdictum,'qua8i  gens  sine  capite^  iti  finalem  destructiouein 
tam  £deL  catboiicas  &  deri,  quam  statQs  &  majestatis  dignitatis  rega*- 
lis,  infra  idem  iregnum  ofdinare,  falsd  &  prOditorid  ordinaverunt  9l 
proposuerunt,  qu6d.rpsi  iiisimul  camquampluribus  rebellrbud  domini  . 
regis  ignotis  ad  numerungi  Tiginli  miltiQm  hominilni  de  ^iversis  parti* 
bus  regiii-«^/i^/w-raddo'guerrino  amiiatis  privatim  insurgerent,'^ 
die  Mercurii  prozihio  postfe^um'  Ep%phani9  AovcAm  anno  regni  re- 
gi9  nunc  primo  apud.FiV/am^  &  paroChiam  sancti  ^^'^tr  extra  bar- 
lam  vetjeris  T^mpH  Z^ni/en  in  quodam  magkro  oampo  ibidem  una-  , 
nimitdr  conyenirent  & insimul obviarent  pro neileindo  psoposito  $ud  in. 
prs&oHssi^  perimplendo,  qnd  qoidem  die  Mercurii  a  pud .  Vil- 
Ari7»  &  parochiam  praedictas  prssdicti  «/bAan»itf^  OldcasteUtL  [  143  ^ 
alii  in  hajusmodi  proposiib^proditorio  perseverantes-prsedio- 
tum  fjominum  nostrum  regem,  fratres  snos,yiz.  Thoinafn  djiicem  Cla-^ 
rencissj  Jokannemde  Lancastre^  El  JIumfridum  de  Luncastre^  neC 
Bon  prslatos  &  magnates  prasdictos  interficere,  nee  non  ipsum  donii- 
num nostrum  regem  &  hseredes  sues  de  regno  suo  praedicto  elhsBre- 
dare,  &.  prsemissa  .omnia  &  singula,  nee  non  quamplura  alia  mala  & 
intolerabilia  £BiceTe  &  perimplepe^  fals6  &  proditori^  proposderuut  & 

(•)  See  Atofe  TV.  FoH. V  ^  ^ 

it)  See  SiaU  TV.  V0L  VI.  Appendix  p.  4.  F^jp  {n  hi«  acts  and  votinmenta,  Kb/.  I.  p. 
fi55.  brings  aeTera^iromeoti  to  prove  this  lndi(itinent  to  be  a  furged  one ;  but  whatever 
Ibe  iitdietjoent  Waa,  there  ia  feaipn  adfficieiit  to  b^eve  ibe  pretebded  ebnapiracy  was  so* 

See  iZ0/in*ff  bistor/ SK^cima  14i4«  '         ^     . 
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itnagiTiavertinfy  &•  ibidem  versus  campum  praedictum  modo  gueirino 
arraiati  proditof id  iiiodo  insnrrectlonis  contra  tigeantias  stiaa  equita* 
veruht  ad  debellandum  dictum  dominum  nostrum'  regem,  nisi  per 
ipsQm  mqnu  forti  gratio^e  impediti  fnissent.  quod  quidem  iodieta- 
mentum  domtmia,rex  nana  Curtis  de  Causis  coram  eo  venire  fecit  ter- 
minandum- — ^ — Per  quod.preE^eeptnm  ftiit  vie*  qtiod  noa  omittereCy 
.&c«  quin  capferet-prffif^tHm  Jahannem  Oldeasteltj  si,  fisL  &  salvo^ 
&c.^'  upon 'this  indictment  removed  into  the  king?a^  bench  he  was 
outlawed.     .  '       '  ■  \    -   ^ 

All  this  fbcord.  and  process  at  this  reqt^esi  of  the  commons  w^as  r»» 
moved  intt>  parliament,  and  in  the  jpresence  of  the  tv^tm  regni^ 
lords,  ^nd  commons  was  read;  and  ex(K>unded  in  EnglUh  to  Sit  JtkhH 
H)ldca9th^  and  it  Was'  demanded  what  ho  could  toy  why  executioii 
should  not  be  done  upon  him  upon  that  iVtlary,  and  be  saving  nothing 
•in  bis  0xou6fe  <^pur  que  agard  est  en  mesme  ie  parlement  p^r  lee 
seigneurs  avaint  dits,  de  I'assent  de  le  dit  gardein,  &  la  pr^er  suisdit^ 
qe le.dit  t/bAn,oome  tr&ytoura  dieu  &  heretique  notoirement  approve 
&  adjagge,  come  peirt  per  un  instrument  L'archev^sque  eonsue  ala 
dors,de  cest  roll  &  come  traytour  a  toy  &  ison  roialme^soic  amesne  a 
la  Tower  de  Londres,  &  d'illoeques  soit  treins  per  my  ie  city  <ile 
LondreSf  tanqne  as  novel  surcfaes  en  Ie  parocbe  deSt.  &i7e«  horade 
labarre^de  viel  nmpk  de  JLon^fre^,  &  illoeques  soit  pehdus,  &  ars 
vpeiKiant,'^(u)  .     •  »     . 

How  this  nobleman  was  pursued  by  the  ecdesiaeties,  and 
{]  144  3  the  whole  story  is  set  down  by  tVatsingKafn,      ^ 

That  which  I  observe  in  it  ia,  1.  Th^t  the  indictment  iaprin^ 
cipally  ipuiided  upon  that  article  of  this  statute  of  compassing  the 
king's  deaths  and  yet  the  overt-act  is  an  assembly  to  levy  war,  and 
actual  levying^  of  war.  2.  Aitho  this  ipdictment'is  not  e^tpressly 
upon  this  dause  of  levying  of  war,  for  that  is  not  the  principal  charge 
of  the  indiOttiient,  but  compassing  the  king's  deathf^  yet  the  n>arching 
wi^h  a  great  KTrnfioSX.  Gileses  modo  guerrino  arraiati  was  an  ex^- 
press  levying  of  war,  iho  there  were  no>  blow  yet  8fruck.[7]  B«tt  3. 
it  lieenis  their  first  meeting  to.contrivetheircomiugto  St.  Oiks^SfAho 
it  might  be  an  overt-act  to  compass  the  king's  death,  and  so  treason 
within  the  first  clause  of  the  statute,  yet  was  not  an  actual  levying  of 
war>  and  so  not  treason  within  that  clause  of  the  statute  $  but 
their  actual  marching  in  a  body  modo  guerrino  Sc  tnddo  in^urrec; 
.  tiofus  might  be  a  levying  of  w&r  within  the  statute,  4i  That  acttial 
levying  of  war,  ftio  it  be  a  treason,  upon  which-  OldccuUe  might 
jiave  been  indicted,  yet  it  was  also  an  overt-act  to  serv^  e^n  indict- 
ment for  compassing  the  king's  death,  as  hath. been  shewed  at  large 
before. 
If  there  bean  actuioil  rebellion  or  insuirtection,  it  is  a  levying  of 

»  _  -  ,  • 

(«)  The  aiitbor  oF  the  tf  itl  of  Sir  John  Olde^MtU  says,  tfaa(  thii  wnteDOe  wm  in  pur- 
saance  of  an  act  of  parliaoieot,  which  Appotated  that  punlshm^t  in  thoa^  caaea.  See 
State  Tr.  V^..L p.  ^.  '  v 


«     w* 
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Vithin  this  act;  and  by  the  name  of  levying  of  waf  it  mast  be 
expressed  inxhe  indictment.  Co.  P.  C,p.  10. 

And  in  Andtr^arCtRep.part  2iu%.  aftet  Trinity-term  37  Eiiz,{x) 
before  the  two  chief  justices^  master  of  the  rolls,  baron  Clerk  and 
Ewen9jX\i^  case  was,  that  divers  apprentices  of  London  and  South'- 
tvarjb  vrere  committed  to  prisoit  for  riots^and  for  making  proclamation 
concerning  the  prices  of  victuals,  some  whereof  were  sentenced  in  the 
star-chamber  to  be  seil  in  the  ptilory  and  whipt;  ^fter  which  divert 
othet  apprentices  and  one  Grani  oi  Uxbridge  conspire  to  take  and 
deliver  those  apprentices  out  of  Ward,  io  Idll  the  mayor  of  Londdn^ 
and  to  burn  his  h6use,  and  to  break  idpen  two  houses  near  the  Tawer^ 
where  there  were  divers  weapons  and  armsfot  three  hundred  meh^ 
and  there  to  furnish  Ihemselves  with  weapons ;  after  which  divers 
apprentices  devised  libels,  moving  others  to  take  part  with. 
them  in  their  fievices^  and  to  assemble  tbemseives  at  Bun-'[_  145  3 
AtV/and  Tower-hill ;^vii  accordingly  divers  assembled  themr 
selves  at  Bun-hilij  and  thr^e  hundred  at  the  Towerj  where  thef  had 
a  trumpet,  and  one  that  held  a  cloak  -iipon  a  pole  in  lieu  of  a  fla^, 
and  in  going  towards  the  lord  mayor's  house  the  sheriffs  and  sWord- 
bearer  with  others  Coffered  to  resist  them/against  whom  the  appren- 
tices offered  violence. 

And  it  was  agreed  by  the  judged  rdfereeS)  that  this  was  treason 
within  the  statute  of  la  Eliz.  for  intending  to  levy  war  against  the 
qiieen;  for  they  held,  that  if  any  do  intend  to  levy  war  for  any  thing, 
tfiat  the  queen  by  her  laws  or  justice  ought  or  may  do  in  government 
as  queen,  thaJt  shall  be  intended  a  levying^ ^f  war  against  the  queen; 
and  it  is  not  material,  that  they  intended  no  ill  to  the  person  of  the 
qqeen,  but  if  intended  against  the  office  and  authority  of  the  qaeeil, 
to  levy  w^r,  this  is  within  the  words  and  intent  of  the  statute,  and 
hereupon  Grant  and  divers  others  were  indicted  and  executed.,^ 

And  eodem  libro  n.  49.(y)  the  case  of  Burton  mentioned  by  my 
lord  Coke^  P.  C,p.  10.  is  reported,  viz.  in  the  county  of  Oxford  Ai- 
vers  persons  conspire  to  assemble  themselves,  and  move  others  to 
rise  and  pull  down  inclosures,  and  to  effect  it  they  determined  to 
go  to  the  lord  Norris's  house  and  others^.to  take  their  arms,  horses, 
and  other  things,  and  to  kill  divers  gentlemeti^  and  thence  to  go  to  Lon- 
dony  where  they  said  many  w6uld  take  their  parts ;  and  this  appeared 
by  their  confessions :  and  it  was  agreed,  1.  That  this  was  treasoa 
within  the  statute  of  i3  Bliz.  for  conspiring  to  levy  war  against  the 
queen.  2/  But  not  within  thestatute  of  25  E,  3.  because  no  war 
was  levied,  and  that  statute  extended  not  to  a  conspiracy  to  levy 
war. 

Nota;  irr  both  these  cases  there  was  a  conspiring  to  arm  them- 
selves as  well  as  to  assemble,  which  had  they  effected  and  so  assem- 
bled mof'e  guerrinOf  it  had  been  a  war  levied,  and  by  construction 
and  interpretation  a  war  levied  against  the  queen. 

If  any  with  weapons  invasive  or  defensive  doth  hold  and  f  146  1 
defend  a^castle  or  fort  against  the  king  and  his  power,  this  is 

(s)  9  And.  i.  (y)  2  And.  60. 
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a  levying  af  wari^inst  the  king  within  this  act.    Cp.P,.  C.p.10^ 
Vjde  the  statute  J  3  Biiz.  cap.  \  |«  dicta  iUdpostea. 

There  is  a  great  difference  between  an  insurrection  upon  the. ac- 
count of  a  civil  interest  and  a  levying  of  war.[8]; 

•^.  recovers  poasessipn  against  B.  of  a  house,  &c.  in  a  Mai  action, 
t)ir  in  at)  ejeciione  firmfR^  and  a  writ  of  seisin  or  possession  goes  to 
the  sheri^  B.  holds  .bis  bouse  against  the  sheriff,  with  force,  and  as^ 
sembles  .persons  with  weapons  for  that  purpose,  Who  keep  the  house 
with  a  strpng  hand  against  the  sheriff*  tho  assisted  with  the  poHBt 
eon^tatua;  this  is  no  treason  either  in  B.  or  his  accomplices,^  but  only 
a  great  riot  and  misdemeanor;  the  like'  is  to  be  said  touching  a  naan 
that  keeps,  possession  against  a.restitution  upon  an  indictment  of  for- 
cible  entry  k 

But  if  B.  either  fortifies  his  own  house,  or  the  house  of 

f  ^142  ]  another  with  weapons  defensive  or  invasive  purposely  \o 

make  head  against  the  king  and  to  secure  himself  against 

the  king's  regal  army  or  foxces,  then  that  is  a  levying  of  war  against 

the  kh>g.  . .         ,  .- 

But  the  bare  detaining  of  the  king's  castles  or  ships  seems  ho  levy- 
ing of  war  within  this  statute:  vide  infra  13  Eliz.  cap. A  4*  dicia 
ibidtm.[9'^ 

If  the  king's  lieutenant  in  a  time  jOf  hostility  pr  rebellion  wjthinthe 
realm  be  assaulted  upon  their  march  or  in  their  quarters  as  enemies 
this  is  a  levying  of  war;  but  if  upon  soma  sudden  falling  out  or  in^^ 
jury  dene  by  the  .soldiers,  the  countrymen  rise  upon  them  and  drive 
them  out,  this  may  be  a  great  riot,  and  if  any  be  killed  by  (he  assail- 
ants it  i?  felony  in  them  ;  but  this  seems  not  a  levyihg  of  war  against 
the  king,  unless  there  be  some  traitorous  design  under  tba  cover  o^ 
it :  and  clatia,  26  ]E,  3.  m.  24.  it  appears,  that  an  open  resistance  of 
the  justices  of  oyer  and  terminer  in  the  county  of  Surrey ^  viz.  re- 
sistendo  justiciariis,  &  ipsos  justiciai'ios,  quo  minus  cpntenta  in  con;;L- 
missione  nostr&  eis  inde  facta  e^equi  &  facere  potuernnt,  impediendo^ 
was  fe)ony,  an4  the  offenders  were  executed  for  tho  ^mQ  as  felons. 

I  shall  con<^ude  this  mattet  with  a  consultation  of  the 

[  ^143  3  judges,  where  I^was  present    All  the  judges  except «/, 

fVindham  and./.  Atkins  were  assembled  by  my  .lord 

keeper,  September  1675.  io  Consider  of  this  case,  as  it  was  stated  in 

Writing  by  the  attorney  general  in  manner  following: 

<^A  great  number  of  the  weavers  in  and  about  London  being 
offended  at  the  engine-looms  (which  are  instruments,  that  have  been 
used  above  these  sixty  years,)  because  thereby  one  man  can  do^as  much 
in  a  day,  as  near  twenty  men  without  them,  and  by  conisequence  can 
afford  his  ribbands  at  a  much  cheaper  rate,  after  attempts  in  parlia- 
ment and  elsewhere  to  suppress  ^hem  did  agree  among  themselves 
to  rise  apd  go  from  house  to  house  to'  take  and  destroy  the  jengine- 
» ■      '  ■  ■♦   '  . 

J[8]  Carrying^  off  or  deitroyrng^  the  kind's  itotrof,  provided  for  the  defence.of  the  klnjf- 
dom,  if  done  in  conjanction  with,  or  in  aid  of  rebels  or  enemies,  will  be  tresMn;  but 
fcciw,  if  done  only,  tor  locre,  or  some  private  malieioos  motive.  1  But,  p,  C,  66. 

[9]  »Thst  case  is  denied,**  per  MankM,  O.  J.  3  Burf*$  TVmI,  224.  Jit  k  desied  hf 
But,  P.  C.  1  wrf.  68.  S<e  ako  Foit  219. 
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» 

h>om8 ;  in'  pursuance  of  which  they  did  on  the  9thy  10th,  and  11th  of 
this  instant  .^f/^t/^/ assembW  themselves" in  great -numbei's  ^t  some 
places  to  an  .  hundred,  at  others  to  four  hundred,  and  at  others^ 
particularTy  at  Straiford-^Bow  to  aboqt  fifteen  hundred. 

<*  They  did  in  a  most  violent  manner  break  open  the  houses  of 
many  of  the  king^  subjects,  in  which  such  engine-looms  were,  or 
were  by  them  suspected  to  be,  they  took  away  the  engines/ and 
making  great  fires  bfirnt  the  same,  and  hot  only  thd  looms,  bgit  ia , 
many  places  the  ribbands  m^de  thereby,  and  several  other  goods  of 
the  persons  whose  houses  they  broke  open  \  this  they  did  hot  in  one 
place  only,but4n  several  placesand  counties,  viz.  MiddteseXy London^ 
EsstXj  Kent^  and  Surrey,  in  the  last  of  whi^h,  viz,  at  Sonihwark 
fhey  stormed  tiie  house  of- one  Thomas  Bybbyj  and  tho  they  were 
resisted  and  oiie  of  them  killed  and  another  wounded;  yet  at  last  they 
forced  their  way  in,  took  away  hisiooms  and  burnt  theni ;  the  ralue 
of  ihe  damage  they  did,  is  computed  to  several  thousand  pounds. 

^'^This  they  did  after  several  proclamations  made  and  comniand 
given  by  tho  justices  of  peace  and  ihe  sherifis  of '  Middlesex  to  de- 
part^ but  instead  of  obeying  they  resisted  and  affronted 
the  magistrates  akid  officers:  It  id  true  they  had  no  war- [^144]] 
like  artns,  but  that  was  supplied  by  their  number,  and  they 
had  such  weapons,  as  such  a  rabble  could  get,  as  staves,  cliibs, 
•ledges,  hammers,  and  other  such  instruments  to  force  open  doors.  . 
'  <' There  was  this  further  evil  attetiding  this  insurrection,  that  the 
soldier^  asd  officers  of  the  mihtia  were  so  far  from  doing  their  duty 
in^  suppressing  them,  that  s6me,  tho  in  arms  and  drawn  up  in  cbm- 
panies,  stood  still-  looking  on  while  their  neighbours  houses  Were 
broken  open  and  their  goods  destroyed,  others  incouraged  them,  and 
others,  ta  whose  custody  some  of  the  bffenders,  who  were  takeu^ 
were  committed,  suffered  them  to  escape,  so  that  during  all  the  time 
of  the  tilmult  little  or  nothing  was  done  to  suppress  them^  until  the 
lords  of  the  council  were  constrained  at  a  time  extraordinary  to 
assemble,  by  whose  directions  and  orders  as  well  to  the  ciTiLmagis* 
trates,  as  to  the  king^s  guards,  they  were  at  last  quieted." 

Five  of  the  judges  seemed  to  be  bf  opinion  that  this  was  treason 
within  the  act  of  25  B.  3.  upon  the  clause  of  levying  war  against 
the  king,  or  at  least  upon  the  clause  of  the  statute  of  13  Car.  2. 
cap.  l.[10.]     ' 

1.  In  respect  of  this  noanner  of  .their  assembling,  who,  tho  they 
had  no  weapons  or  ensigns  of  war,  yet  their  multitudes  supplied  that 
defect,  being  able  to  do  that  by  their  multitudes,  whiqh  a  lesser  num« 
ber  of  ai'oied  men  might  scarce  be  able  to  eifect  by  th^ir  weapons; 
and  besides,  they  had  staves,  and  clubs,  and  some,  hammers  or 
sledges  to  break  open  houses,,  and  accordingly  they  ^cted  by  break- 
ing open  doors  and  burning  the  engine^ooms  and  many  of  the  wares 
made  by  them. 

2.  In  respect  of  the  design  itself,  which  was  to  burn  and  destroy 

< 

.[ID]  FoH.  910, 
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not  (he  single,  eDgi^e-loom^  of  this  or  thst  particular  person,  bnl 
eogipeJooms  in  general,  and  that  -not  in.  one  county  only, 
£^1453  but  ia  several  cqunties,  and  so  agreeable  to  Burton' » 
case.  ,    .  ♦ 

The  other  five  judges  were  not  satisfied,  that  this  was  treason 
within  the  clause  of  25  ^.  3.  against  levying  of  war,  nor  within  the 
statute  of  13  Car^  2,  for  conspiring  ,lo  levy  war. 

1.  It  wa«i  agreed,  that  if  men  assemble  together  and  oonscilt  to 
raise  a  force  immediately  or  directly  against.the  king's  person,  or  to 
restrain  or  depose  him,  whether .  the  number  of  the  persons  were, 
more  or  less,  or  whether  armed  or  unarmed,  tho  this  were  not  a  trea- 
son within  this  cla.use  of  the  statute  of  25  E.2.  yet  it  was  treaspa 
ivithin  the  first  clause  of  compassing  the  king's  death,  and  an  o vert<« 
act  sufficient  to  make  good  such  an  indictment,  tho  no  war  was  ac- 
tually levied;  and  with  ^this  accord  the  resolutions  before  t^ited^ 
especially  that  of  the  insurrection  in  the  tiorth  at  Farley  wood;(*) 
))ut  no  such  conspiracyor  compassing  appesirs  in  thi^  case,  and  so 
that  is  not  now  in  questipn,  but  we  are  only  upon  a  point  of  iron* 
structive  or  interpretative  levying  of  war. 

'  2.  Here  is  nothing  in  this  case  of  tmy  conspiring  to  do  any  thing,^ 
but  wliat  they  really  and  fylly  effected;  they  agreed  to  rise  in  muUi* 
tudes  to  burn  the  looms,  and.^ccordingly  they  did  it,  but  nothing, 0$ 
conspiring  against  the  safety  of  t^he  king's  person,  or  to  arm  them- 
selves; therefore  if  what  they  did  were' not  a  levying  of. war  againet 
the  king  within  the  statute  of  %^  E^  -S.  here .  appears  no  conspiring 
to  levy  such  war  within  the  statute  of  13  Car.  2.  cap,  1.  for,  for 
what  appears,  all  was  done,  which  they  conspired.to  do. 

3.  It  seemed  very  doubtful  to  them,  whether  in  the  manner  of  ibis 
assembling  it  was  any  levying  of  war,  or  whether  it  we^  mote  than 

s  a>riot,  for  in  all  indictments  oif  this  kind  for  levying  of  war 
[^14d]  it  is  laid,  that  they  w^re' more  guerrino  airraiaiij  and  upofi 
the  evidence,  that  they  were  assembled  in  a  posture  of  waur 
gYmU  qffenaivis  ^  ^/ensiviSf  and, sometimes. particular  circum- 
stances also  proved  or  found,  as  banners,  trumpets^  drumis,  &c^an(i 
wberef  they  were  indicted. for  eoQspiring  only  to  levy  war,  yet  there 
was  this  circumstance  accompanied  it,  viz.  a  confedetracy  to  get  arms 
and  ami  themselves,  as  in  GranVs  case>  and  Burton's  case. 

4.  It  seemed  very  doubtful .  to  them,  whether  this  desigi;!  to  bum 
engine-looms  were  snch  a  design,  as  would  make  it  a  levying  of  war 
against  the  king,*  [11]  for  it  was  not.  like  Jhe  designs  of.  altering 

(»)  Vide  ntprk  p.  120". 

•  By  13  Geo,  U  cap.  34.  **ir  anr  peraon  thall  wilfblly  break  any  took  mecl  in  the 
'  wooUen  manafactnre,  not  bavins^  the  consent  of  the  owner,  or  ahall  brjeak  or  enter  by 
force  into  any  booae  or  shop  by  night  or  by  day  for  such  porpoae,  he  fhall  be  adjudged 
gtulty  of  felony  without  benefit  of  clergy. 

[11]  By  the  7  ^  8  Geo.  4.  e.  30.  0. 3.  it  is  made  felony,  punishable  with  transportation 
or  imprisonment,  lo  damage  or  destroy  any  silk,  woolen,  hnentOt  eotton  goods,  being  in 
the  loom  or  frame,  Slc  or  to  destroy  or  daman  any  loom,  ihime,  machine,  Slc  or  to 
enter  by  force  into  «ny  boose,  ahop,  boildidg,  &«.  with  in|6nt  to  commft  any  of  the  said 
H#  ofiences.  R.  t.  Tbcey,  R.  ^  ML  C.  C.  452.  R.  v.  BU,  id.  4S3.  JL  t.  AtMou^  9  H.  ^ 
Ad.  750. 
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leligioD,  laws,  palKhg  'dovn  inclosures  generally,  as  m  Burion^a 
ease,  nor  to- destroy  any  trade,  but  only  a  .particular  quarrel  and 
grievance  between  men  of  the  same  trade  against  a  particular  enginoi 
that  they  thought  a  grievanpe  to  them,  which,  tbo  it  was  an.  enor- 
mous riot,  yet  it^ould  be  difficult  to  make  it  treason.  Videstaiuiea 
8  H.  6.  cap.  27.  9  H.  6.  cap;  5:(t) 

<  Afany  of  them  therefore  coticluded,  that  if  rMr,  Attorney  should 
think  fit  to  proceed  a^  for  a  treason,  the  matter  might  be  specially 
found  and  so  left  to  farther  advice,  or  rather  that  according  to  the 
clause  of  the  statute  of  25  E.  3.  the  declarative  judgment  of  the  king 
and  both  houses  of  parliament  might  be  had,  because  it  was  a  new 
case  and  materially  differed  from  other  cases  of  likd  nature  formerly 
resolved. 

Upon  the  conckisionof  this  debate  we  all  departed,  and  Mr.  Attov-^ 
Dey  upon  conffderation  of  the  whole  matter,  it  seems,  thoiiight  fit  tp 
proceed  for  a  riot,*and  caused  many  of  thekn  to  be  indicted  for  riotS| 
for  w'bich  they  were  convicted  and  had  great  fines  set  upon  them^ 
and  were  committed  in  ezeeution  and  adjudged  to  stand  upon  the 
pilloryl  .  •  .  /  ^  ^ 

•    Touching  the  laws  of  treason  in  Irehndy  by  ttie  statute  of  [147  ] 
IS  Hi  6.  cap.  3.  levying  horse  or  foot  upon  the  king's  sub- 
jects against  their  will  shall  1>e  treason ;  this  they  call  cessing  of  sbl« 
driers  tipon  men,  and  bath  been  often  doiie  by  the  lieutenants  or. 
deputies  of  Ireland  by  consent  of  the  council  in  some  oases. 

Among  many  cumulative  treasons  charged  Upon  .the  late  e^rl  of 
Strafford  the  kilig^s  deputy  in  Ireland^  this  one  thing  Of  cessing  of 
sokliers  upon  the  king^s  subjects  in  Ireland  was  the  chief  particular 
treason  charged^upon  him, 

It  was  insisted  upon  ibr  the  earl's  defence,  that  by  the  statute  of 
10  H.  7.  in  Ireland  J  cap.  92.  called  Poymn^^  law,  all  the  statutes  of 
England  are  at  once  enacted  to  be  observed  in  Ireland;  and  there- 
fote  th^  statute  of  25  E.  3»  declaring  treasons,  and  the  statute  of  1  A 
4.  cap.  10.  enacting,  that  nothing  shall  be  treason  but  what  was  wilhr 
in  that  statute,  the  -treasons  enacted  in  Ireland  in  the  time  of  H.  6. 
and  afterwards  before  10  H.l.  were  repealed,  and  consequently  this 
stattue  of  18  H.  6.  cap.  3.  . 

But  that  seems  not  to  be  so^  for  the  general  introduction  of  the 
statutes  of  England  being  an  affirmative  law  coukl  not  be  intended 
to  take  away  those  particular  statutes,  that  were  made  in  Ireland  for 
the  declaring  of  treason,  as  this  and  that  also  of  the  same  year,  cap.  2. 
for  taking  Coinen>Ale.(ir); 

But  surely  this  was  no  levying  of  war  i^ithin  this  statute,(o)  either 
in  respect  of  the  matter  itself  or  of  the  person  that  did  it,  he  being 

(f )  Coneemiog  the  riots  committed  by  thp  Wdtik  upon  the  drtgmen  of  iSraem,  ^ub 
ta^a,  f.  l&l. 

i%)  That  is,  fiir  tduos  thieTet,  robbers,  or  rebels  into  saftugvard. 

(a)  Tfao  this  were  not  levying  of  war,  yet  being  cessing  Si  soldiers  upon  the  rabject, 
it  was  trsasoo  within  the  express  words  of  that  statute;  nor  does  oQr  (author  assign  any  ' 
reason,  why  an  act  ofknrd.depiiU  and  council  is  not  within  the  penalty  of  that  law.  See 
GnMf.J5Its.jk  219. 
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the  kind's  lieutenant,  neither  eould  «n  aet  b;^  the  lord  deputy  and 
<^uncil  of  this  nature  be  construed  to^e  within  the  ptenaky  of^his 
act,  if  it  were  in  force ;-  yet  for  this  and  other  cumnlatiye  tt^asons  he 
wa^  attainted  by  act  of  parliamedt,  but  that  attainder  was  very  justly 
repealed  by  the  statute  of  1 4  tUtn  2. 

.    Now  I  shall  draw  out  son^  observations  and  conclusions 
[  146  ]  from  the  precedents  am)  instances  before  given  touching  this 
obscure  clause  of  levying' war  against  the  king.^* 

•  !•  A  conspiracy  or  ponfederacy  to  levy  war  against  theking  is  not 
a  levying  of  war  within  thi^  clause  of  the  statute  of  25  E.  3.  for  this 
clause  requires  a  war  actually  levied.  Co.  J\  C.p.  10.  . 

And  this  appears  jfrW  by  those  temporary  laws,  that  wei^  made- to 
contiilue  during  the  king's  or-queen's  life,  which  made  conspiring  to 
levy  wur  with  an -overt- act  evidencing  such  (Conspiracy  to  be  treason, 
as  the  statutea  of  1  4*  d  Ph.  ^  M.  capi  10.  13  Eliz.  tap.  V.  and  13 
Car.  2:  cap.'l.  and  secondly  by  the  resolution  of  the  judges  in  the 
case  of  ^tir/o»  39  £/tz.  cited  by  ipy  lofd  Coke^  P.  C.p.  9, 10:[12). 

'2.  That' yet  such  a  conspiracy  or  compa3sing  to  levy  war  agatnsl 
•fhe  king' directly  Or  against  his  forces,  and  meeting  and  consulting  for 
the  effecting  t>f  it,  whether  the  nufnber  of  the  conspirators  be  more 
or  les»,  or  disguised  imder  any  other  pretence  whatsoever^  as  of  re- 
formation of  abuses,  casting  down  Inclosures  particular  or  generally, 
nay  of  wrestling,  football-playing,  cock-fighting ;  yet  if  it  can  appear, 
that  they  consulted  or  resolved  to  raise  ^  power  immediately  agaiqst. 
the  king,' or  the  liberty  or  safety  of  his  person,  this  congregating  of 
people  for  this  intent,  tho  no  war  be  actually  levied,  ia  an  overt-ael 
to  maintain  an  indictment,  for  compassing  the  king'il  death  withia 
the  first  clause  of  the  statute  of  25  £.  3.  fi>r  it  is  a  kind  of  natural  Or 
necessary  consequence,  that  he,  that  attempts  to  subdue  and  cotiquer 
the  king, catmot  intend  less  than  the  taking  away  his  life;  and  indeed 
it  hath  been  always  the  miserable  consequence  of  buch  c^  conquest, 
as  is  witnessed  by  the  miserable  tragedies  of  E.  2.- and  A  2.  and  this 
was  the  case  of  6/£/ca«//e  and  J^^jeor.  '  '  ^        . 

3.  That  yet  conspiring  to  levy  war,  {viz»  to  do  such  an  act,  which 
iCit  were  accomplished  and  attained  its  end  would  be  an  actual  levy* 
ing  of  war)  and  being  accompanied  with  an  overt*act  evidencing  it^ 
(tho  it  be  not  treason  within  this  clause  of  the  act  of  25  E.  3.)  yet 

was  treason  during  the  queen's  life  by  the  statute  of  1 3 
[  149  ]  fiiit.  cap.  1.  and  i^  treason  at  this  day  by  the  sm^tute  of  IS 
Car.  2.  cap.  1.  dmriiig  the  life  of  our  now  sovereign. 
But  then  the  overt-act  (be  it  speaking,  writing,  or  acting)  required 
by  these*  statutes  to  evidence  the  same  must  be  specially  laid  in  the 
indictment,  and  proved  upt>n  the  evidence :  thus  in  Oran^Vease  and 
BurtorCs  case  the  conspiring  to  fetch  arms  at  the  houses  thereid 
mentioned  was  an  overt-act  proving  this  conspiracy  to  levy  war. 

4.  That  a  levying  of  war  with  all  the  cifcumatances  imaginable  to 

•  ri3]  And  the  Act  of  3^  (7«o.  3. «.  7.  which  was  to  cootinne  in  fi^cd  d)iriiig  the  king*e 
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giFe  it  thftt  denomination,  ds  ctim  fie^HlirtjqilieaiiSfCum  mtiffiiM" 
dine  geniium  armatcofum  ^  tnodo  guerrino  arraia£\-yei  if  it  to 
upon  a  juare  private  quarrel  between  private,  tho  great  persons,  ot 
to  throw  down 'ttie  inclosores  of  snob  a  manor  or  park,  where  the 
party- tho  without.title  claims  a  eomipon,  or 'upon  dispute  concerning 
the  propriety  of  liberties  or  fraQchises,  th.is,  tho  it  be  ia  the  manner 
of  it  a  levying  of.  war,  yet  it  is  not -a  levying  of  war  against  th^  ^i0g» 
tho  bloodshed  or  burning  of  houses  ensue  in  th^t  attempt^  but  is  a 
great  riot,for  which  the  offenders  onght  to  be  fined- and  imj^rison- 
ed;[l3]  and  if  any  be  killed  by  the  rioters  in  the  riot,  it  may. be 
Ukurider  in  the  assailant.  ,  \  ^ 

This  was  the  case  of  the  earl^  of  Ghueesier  and  Htrtford^  anno 
90  E.  1.  tho  before  the  statute  of  25  E*  S.  and  the  several  gr^  riots 
above-mentioned,  to  which  we  may  add  RoU  Pari.  50  E.  3.  n.  140,' 
164.  11  fl:  4.  n.  36,  57.  13  H.  4^n.  14.  la  i/..6.  n.  30. 

5.  An  actual  levying  of  war  therefore  against  the  king  to  make  a 
treason,  for  which  the  offender  m^y.be  indicted  upon  this  clause  pf 
the  statute  for  levying  of  war  against  the  king,  consists  of  two  princi- 
pal parts  or  ingredients, ^mz.  1.  It  must  be  a  levying  of  war.  '2.^  It 
OHist  be  a  levying  of  wdrag^insyt  the  king,     s    ^ 

6.  Wliat  shall  be  said  a  levying  of  war  is  pc^rlly  a  question  of  fact, 
for  it  is  not  every  unlawful  or  riotous  assembly  of  .many  persons  to 
do  an  unlawfiil  act,  t^p  de  facia  they  coqumit  theactthey  intend^  tha( 
makes  a  levying  of  war,  for  then  every  riot  would  be  trea-  v  > 
800,  and  all  the  acts  against  ribtoud  and  unlawful  ^ssem-  [  150  3 
Uies^  as  13  jK  4.  cap.  7.2  H.  5:  cap.  S..S  H.  6.  cap.  14.  and. 

many  more(i)  had  beqn  vain  and  iieedi^ss ;  but  it' most  be  stlcb.aa 
assembly  as  carries  with  ir  speciem  bellij  as.  if  they  ride  or  march 
vexiltis  txplicaii9^x>x  if  they.be  formed  into  companies,  or  furnished 
with  military  officers,  or  if  they  are  armed  with  military  weapon;^, 
aa  swords,  guns,^  bills,  halberds,  pikes,  and  are  so  circumstanced,  that 
it  may  be  reasonably  concluded  they  are  in  a  posture  of  war,  which 
drcumstaoces  are  so  various,  that  it  is  hard^to.  define  them  all  par- 
ticulariyi  -  .  . 

Only  the  general  expression .  in  all  the  indictments  of  this  nature, 
that  I  have  seen,  ar;e  ^ore  guerrino  arraiati^  ^nd  sometimes  other 
particnlara^  added  as  the  fact  will  b^ar,  as  eum  vexillis  ^xpiicatisy 
com  armis  de/emivis  Sr  offensivis,  cum  fympania  fy,  tubis:  but 
altho  it  be  a  question  of  fact,  whether  war  be  levied  or  conspired  to 
be  levied,  ^which  depends  upon  evidence,  yet  some  overt-act  must  be 
shewn  m  the  indictment,  upon  whici^  the  court  may  judge ;  and  this 
it  usually  modo  guerrino  arraiaiiy  or  armaiii  or  conspiring ,  to  get 
ar/ns  to  erm  themselves. 

And  therefore  in  the  cases  of  Burton  and  Orani  before-men* 
tioned,  who  were  iodioted  and  convicted  upon  the  statute  of  13  Eliz. 

•  *        ■ 

{b)  See  3^4  Edw.  VI.  cap.  5.  1  Ifar.  ctfp.  12.  X  Oeo.  Leap.  5. 

•        ,       ^         ■  ... 

[13]  !Fa9fe  210. .  'Hawk.  €.  17.  t.  25. 
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cap.  U  for  cona(>iring  to  l^vy  *war  for  pulling  do^v^  indosDres,  &c 
there  is  not, only  a  conspiracy  to  do  the  tl\Hig,  but  also  to  gain  arms 
and  weapons  at  the  lord  Norris^shoxjis^f  and  elsewhere  to  arm  thenv- 
selves  for  that  atietnpt. 

And  the  reason  hereof  seems  ta  be,  because,  when  an  assembly  of 
people  thus  arm  themselves,  it  isk  plain  evidence,  that  they  nieap  to 
defend  themselves,  and  make  good  their  attempts  by  a  military  force, 
and  to  resist  and  subdue  aH  power,  that  shall  be  used  to  suppress 
them ;  and  besides,  the  very  use  of  weapons  by  such'un  assembly 
without  the  king's  licence,  unless  in  some  la:wful  and  8pecia4  cases, 
carries  a  terror  with  it,  and  a  presumption  of  waHike  force,  and 
therefore  under  a  distinct  and  special  restraint  by  theata- 
£  161  3  tute  of  fVestminat.  ^.{c)  and  the  statute(rf>  of  7  B.  1.  de 
dejensione  poriahUi  arma. 

7.' Whether  the  bare  assembling  of  an  enormous  multitude  for- 
doing of  these  unlajsrfui  acts  without  any  weapons,,  or  being  more 
guerrino  arraiaii,  especidA\y  in  case  of  interpretative  or  construc- 
tive levying  of  war,  be  a  sufficient  overt-act  to  make  a  levying  of 
war  within  this  act,  especially  if  they  commit  some  of  these  a<it8 
tbemsetves^  is  very  considerable  and  scenes  |o  me  doubtful.  1.  Be* 
i^use  I  hate  not  known  any  siTch  ease  ruled.  5S.  Because  tb^  acts 
of  3  &  4  Ed.  6.  cap,  6.  -and  1  Afar.  cap.  12.  (which  must  be  intended 
of  such  unarmed  assemblies)  makes  it  in  some  cases  felony^  in  some 
cases  only  misdemeanor.  '  $.  Beoauso  it  is  very  difficult  to  determine 
what  that  number  must  be,  that  must  make  .treason,  and.  less  thaa 
which  must  be  only  a  riot ;  this  therefore  should  be  well  considered, 
and  the  direction  of  the  statute  of  25  E.  3.  to.expect  the  declaration 
of  parliament  in  like  cases  is'  a  safe  direction,  and  «o  mvich  the 
rather,  because  the*  statutes  of  E.  6,  aiid  queen  M/iry/seem  to  look 
the  other  way,(e)  to  wbich  may  be  added  the  great  Hots  committed 
by  the  foresters  ^Lud- Welsh  upon  the  dragmen  of  Severtif  hewing  all 
their  boats  to  pieces,  and  drowhipg  the  .bargemen  iti  a  warlike  pos- 
ture. Bet.  Pari  8  H.S.  f«;  30,  45.  9  H.  6.  n.  87.  upon  which  the 
statute  bf  9  IL6.  cap.  5.  was  made :  I  forbear  therefore  any  opimon 
herein. 

8.  But  whether  the  assembly  were  greater  or  less,  or  armed  or 
not  anned,.yet  if  the  design  were  directly  against  the  king,  as  to  do 
him  bodily  harm,  to'  imprison,  to  restrain  him,  or  to  offer  any  force 
or  violence  to  him,  it  will  be  treason  within  the  first  clause  of  com- 
passing, the*  king's  d^ath,  and  this  assembling  and  consulting  or 
practtsing  together  to  this  purpose,  tho  of  but  two  or  three,  will  be 
an  overt-act  to  provo  it;  therefore  all  the  question  will. be 
[  152  ]  only  touching  interpretative  or  constructive  levying  of  war, 
whereof  hereafter. 

(e)  I  don't  find  any  thing  to  this  parpofie  in  the  ttattite  of  W$9tmin9t.  3.  8o  snppoie 
the  statute  here  .meant  ii  the  statute  of  Northampt^  2  £,  9.  cop.  3^  wherjeby  itis  pro- 
hibited that  any  one  bring  forcd  ah  affray  of  the  peo{ile,  of  go  arned  by  nigbtof  by  day.. 
See  Cq.  p.  C.  p,  158  4r  160.  F.  N.  B.  p.  563. 

Id)  Or  rather  proclaroatibn ;  see  tbe  beginning  of  tbia  chapter.  • 

(e)  As  does  also  1  Ow,  I.  cap,  5.    .  ' 
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9.  Tf  there  be  war  levted  bs  is  abov«  declared,  ^V.  an  assembly 
mare  guerrino  arraiati^  and  so  in  the  posture  of  war  for  any  trea* 
sonable  attempt^  ihis  is  belfumUvdtuihi  tho  v\oi  bellum' percussum  : 
and  thus  far  touching  the  levying  of  war,  as  In  relation  to  the  man* 
her  of  it.  .       \  i  ^ 

10.  Bin  besides  the  cii^cumstances  .reqiiisite  to  denominate  a  levy- 
.  iDg  of  war  in  respect  "to  the  manner  of  it,  there  is-  also  requisite  to 

make  a  treason  within  this  da  use,  that  it  -be  a  levying  of  war  againat 
the  kingj  m\Af^  iethe  scope,  end  apdtermhiation  thereof,  for,  aa 
bath  been  said;  there  may  be  a  levying  of  war  between  private  per- 
aons  upon  private  quarrels,  which  is  not  a  levying  of  war  against 
the  king,  and  so  not  treason  within  this  clause  of  this  act. 

11.  A  levying  of  war  against  the  king-  therefore  is  of  two  kinds, 
either  expressly  and  directly,  or  by  way  of  interpretation,  construc- 
tion or  exposition  oif  this  act:. the  former  is,  when  a  war  is  levied 
against  the  person  of. the  king,  or  against  his  general,  or  arniy  by 
him  appointed,  or  to  do  the  king;  any 4>odily  barm,  of'  to  imprison 
bim;  or  to  resti:ain  XAxh  of  his  liberty,  or  to  get  hinr  into  their  power, 
or  to  enforce  him  to  piit  away  bis  ministers,  or  to  depoise  him ;  many 
iDstaoces  of  this  kind  may  he  giveuj  such  a^  was  in  tnitb  the  riding 
of  the  earl  of  Essex  imo  London  armed  with  swords  and  pistols,. 
hissolHciting  of  the  citizens  to  go^  with  him- to  court  to  remove  froni 
the  queen  her  ministers,  and  counsellors,  his  fortifying  of  bis  house 
against  the  x^oeen's  officers,  which  were  in  tr^th  a  levying  of  war, 
tho  his  indictment  was  upon  the  first  clause  of  compassing  the  queen's 
death,  which  was  more  clearly  included  within  ttiesevactidns. 

12.  Constructive  or  interpretative  levying  .of  war  is  not  so  much 
against  the  king?s  person-,  as  against  his  government;  if  men  as- 
semble together  more  guerrino  to  kill  one  of  his  majesty's  privy 
council,  this  hath  been  ruled  to  be  levying  of  war  against  the  king. 
P.  16  Car.  1.  Cro.  583.  BensthPa  case  before  cited,  and  accord- 
ingly was  the  resolutioa  of  the  house.of  lords  17  R:  2.  TalboVa  case 
above-mentioned*       •  ^ 

.  So  in  the  case  mentioned  by  my  lord  Coke  in  the  time  of  . 
ILS,  Co.  P.  C.  p.  10«  levying  war  against,  the  statute  of  [163] 
lAibourtr9{lA']  and  to  inhance  servants  wages  wa^'a  Idvy-  • 
ing  of  war  against  the  king;  and  altho  levying  of\  war  to  demolish 
some  particulat  inclosures  is  not  a  levytt>g  of  war  against  the  king, 
Co.  P,  C.p.  Sb  yet  if  it  be  to  alter  religion  established  by  law,  or  to 
go  from  town  to  town  generally  to.cast  down  inclosures,  or  to  de- 
liver generally  out  of  prisoq  persons  lawfully  imprisoned,  this  hath 
been  held  to  be  levying  of  war  against  the  icing  within  tiis  act,  and 
the  conspiring  to  levy  war  for  those  purposes  treason  within  that 
cl^ase  of  the  act  of  Id  Eliz.  cap.  1.  as  was. resolved  in  Burton^a 
case  and  GranVs  case  above-mentioned;  and  the  like  resolution 


/ 
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[14]  A^idfc.  €.  17.  #4  25.  Fb9t.  dil.    U^i  CTe^gt  ChrrdinCs  cam,  91;  CoUett't  A.  TV. 
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yrna  in  the  ca^e  of  fhe  apprentices  that  ftssemMefd  more  guerrine  to 
pull  down  bawdy-houses.  ^       >  .       r  . 

\  It  is  considerable  how  the^  reiMriutions  stand  wirb  tbe  judgn^tot 
iff  parliament  in  3  &  4  Ed.  6.  cap.  12.  which  makes  orpecial  provi« 
sions  to  make  assetnblies  above  twelve  to  alter  the  laws  and  statntea 
of  the  kingdom^  or  th^  religion  estabfished  by  law,  pr^if  above  forty- 
assemble  for  pulling  down  inclosd res,  btirning  of  houses,  or  stacks  of 
corn,  treason,  if  they  departed^  not  to  their  homes  -within  an  houk 
after  proclamation,  or  after  proclamation  put  any  of  these  Resigns  in 
practice,  which  is  nevertheless  r^duc^d  to*  felony  within  clergy  by -the 
statute  Qf  1  Mar,  9€s^.  2.. cap.  12.  .These  offenses  being  the  same^ 
with  those  adjudged  Reason  in  Burton^a  case  and  some  othefp  be* 
fore  cited,  w^y  was  i(  thought  necessary  for  an  act  of  parliamen)  3 
fy  4  Ed.  6.  to  make  it  treason  under  certain  qualifications,  and  why 
reduced  to  felony  within  clergy  by  the  statute. of  1  Mar^cap.  \i.  and 
the  statute  of  3  4*  4  E.  §.  repealed?  It  seems  that  altho  the  unlaw- 
fiii  endsiof  these  assemblies  Ibus.punishlsd  by  3  4^4  Ed.  %.  and  I 
Mar.  were  much  the  same  with  those  of  Bttrion  and  Qrani  and 
others,  that  Were  adjudged  treason,  yet  the  difference  between  the 
cases  stood  not  in  that,  bqt  in  the  manner  of  their  asseni|bly ;  those 
ths:t  were  adjddged  treasoqat  in  Burion^.s  apd  Qrdnth  case  were, 
because  it  was  a  conspiracy  ta  arm  themselves  and  levy  a  war  tnd^e 
guerrinoi 

But  those,  that  were  thus  heightened  to  treason  by  3  4^4 
£  1.54]  B.  6»  and  reduced  to  felony  by  h^Mar.  were  not  intended  of 
. ,  ^  such,  as  were  ,more  guerrino  arraifitif  nor  a  levying  of  war, 
tho  their.multiludes  were  often  great,  and  tho  they  they  dul  put  in 
ure  the  things  they  conspired  to  effecty-and^  so  Were  but  great  riotsi 
and  not  levying  war  within  this  clause  of  25  £.  3.  and  therefore 
t(3ose  acts  inflicted  a  new  and  farttier  punishrnckit  on  them* 

III.  En  aonrealme:  hitherto  it  hath  been  said  what  is  a  levying 
of  waf;.  we  are  now  to  consider,  the  place,  £;»  tfon  rea/me. 

The  reakn  of  England  comprehends  the  narrow  seas,  apd<  there-^ 
fore  if  a  war  be  levied  npon  those  sees,  as  if  any  of  the  king's  sub*' 
jectg  hostily  invade  any  of  the  king^s  ships,  (which  are  so  many 
royal  castles)  this  is  a  levying  of  war  within  his  realm,  for  the  nar- 
row seas  are  of  the  ligeance  of  tbe  crow^  ojf  England ':  vide  Seldeni 
Mare  clauswn.  ^  • 

And  this  may  be  tried  in  the  county  next  adjacent  to  the  coast  by 
an  ihdietment  taken  by  the  jurors  for  that  county  before  special  com- 
missioners of  6yer  and  ierminer^'de  quo  vide  i7(/ra,and  in  the  ohap^ 
ter  pf  piracy :  vide  5  B.  2.  Trial  54.  - 

It  is  true,  before  the  'Statute  of  28  R  8.  ca;9.  15.  those  treasons 
were  usually  inquired' and  tried  by  apecial  commission,  wherein  the 
admiral  and  his  lieutenant  we^e  named,  as  likewise  other  felonies 
committed  upon  the  sea. 

But  divers  instances  were  in  the  time  of  E.  3.  whereby  such 
offenses  upon  the  sea  were  punished  as  treason  or  felony  in  the  king's 
bench.  40  ^ies.  25.    A.Norman  captain  of  a  ship  rebs  the  king's 
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subjects  updii  the  sea,  he  being  taken  weshanged  as  a  felon,  but  the 
En^Hsk  that  assisted  htm  were  drawn  and  hanged  as  Gratters  ;  and 
bjr  the  statute  of  ^  His.  eap,.\5.  there  is  a  difection  of  a  special 
commission  to  try"  th^m  in  such^  (^unties  or  places  as  ehall  be  assign- 
ed by  s^ch:  .cotnmission  according  to  the  method  of  trials  of  sudi 
otfehses  at  the  common  la^,  but  before  that  statute  they  might  be 
tried  by 'Special  commissiou  at  the  conllman- law,  and  according  to 
the  course  of  the  commion' law ;  but  of  thi^  alibi  in  tractatu  ck 
JtdmiralitaieJ 

YoT  treasons  and  other  capital  offenses  in  Scotland  thiere 
is  a  provisioii  made  by  the  statute  of  4  Jde.tap.  1  and  7 Vac.  [  155  j 
cap.  !•  ^ 

Irdundj  tho  part  of  the  dominions  of  the  crown  of  England jj^i 
is  no  part  of  the  realm  of  Enff/dndy  nor  infra  quaiuor  marioy  ds 
hath  been  ruled  icmp^M.  l.  Motrite  Howard^$  case  :  the  like  is  to 
be  teid  for  Scotland  even  while  it  was  under  the  power  of  the  crown 
of  Engldndf^s  it  was  in-  soti^ietitnes  of  E*  1.  and  sotde  part  of  the 
time  of  E.  3.  8  Rich.  2.  Continual  elaim  13. 

Tor  Ireland  ha^h  the  same  laws  for  treacfon  that  England^  thb  it 
hath  some  more ;  yet  for  a  levying'  war;  or  other  treason  in  Ireland 
the  offender  may  be  tried  here  in  England  by  the  statute  of  35  If,  8v 
cap.  2.  for  treasons  done  out  of  the  realjcn,  ists  was  resolved  in  the 
case  of  O^Hork^  H.  33.  Eliz.(^)  and  after  that  in  Sir  John  P.errOt^s 
case,(/)  Co.  P.  Crp.ll.l  Co.  Rep.  OaMn*&  tase,  23.  a. 

In  the  case  oflhe  lord  Mdcguite{g)  an  /ri>A  peer,  who  was  in- 
dicted in  Middlesex  Sot  high  treasoh'for  levying  war  agaiA  the  king 
in  Irelandj  he  pleaded  to  the  indictment,  that  he  was  one  of  the  peel's 
and  lords /of  parliament  in  Ireland,  fnud  demanded  judgment,  if  he 
should  be  arraigned  in  Engldnd  for  a  treason  cpmmitied  in  Irelandi 
whereby  he  should  lose  tbebetiefit  of  trial  by  his  peers;  but  it  was 
resolved,  1.  Tharfor  a  treason  in  Ireiahd^  ma^  may  be  tried  here 
in  England  by  the  statute  of  35  Hi  8.  for  it  4s  a  treason  committed 
out  of  the  realm.  2:  That  altbo  Macguire,  if  tried  iii  Ireland  (or 
hi^  tre^Mon,  should  have  had-  his^  trial  by  his  peers,  as  one  of  the 
lords  m  parliament,  which  he  cannot  have  here,  but  must  be  tried 
by  a  common  jury,  yet  that  altered  not  the  cstse ;  he  was  therefore 

Edt'upon  his  trial  by  a  Middlesex  jury,  and  was  convicted  atid 
ad  judgment,  and  was  executed.  /T.  "20  Car.  1.  B,  R.  6o  that 
the  opinion  20  EliCi  ^Djf.  360.  b.  was  ruled  no  law :  vide  Co. 
Litt  2U.  /         '  ' 

And  the  same  that  is  said  of  Ireland  may  be  satid  in  all  . 
particulars  of  the  isle  of  Man,  Jersey,  Outmsey,  Sark,  and  [  156  ] 
jSUem^j  which  are  parcel  of  the  dominions  of  the  crown 
of  Engbindj  but  not  within  the  realm  of  England  as  to  this  purpose 
concerning  treason ;  yet  they  have  specitil  laws  of  thert  own  appli- 
cable to  criqainals  and  jurisdiction  for  their  trials :  as  touching  treason 
committed  itt  Wales  before  the  statute  of  26  H.  8.  cap.  6.  no  treason^ 

(•)  Cain^BZMr.  0.458.  '■  I'  '  . 

(/)  See  hb  triiU  in  ^«  TV.  VoL  I. p.  181.  /       ig)  StaU  TV.  VoL  Lp.  928. 
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BOnrd^r,  or  felony  QoihmUted  in  f^ales  was  iitqiiirabie  or  triable  be-* 
foraoonimissioners.of  oyer  and  iermintr^  or  in  the'  king^s  bench  in 
Elf  gland f  but  before  justices  pr  commissioners  assigned  by  tfae  king 
in  those  counties  of  ^a/e^  where  the  fact  was  committed.  P.  2  H.  4. 
Ret  iS.  Sdhp*}  ^^  Johannes  Kynctslon  indictatnd  fuit  qn^  ipse  cori« 
sentiens  fuit  ad  falsam  &  proditiosam  insnrrectionem  Oweyn  Glyn-^ 
dour  &  aiiotiun  fVaUicorum^  &  sciens  dd  toto  propdsitp  eorundeoiy 
qui  proditios^  cpmbusserunt  villas  de  Olyndour  Dynby;  &e.  &  qnod 
proditiosimisit  Johannem  filium  suum  ben^  armatuip  ^  arraiatnia 
pro  guerrfi  &  JVilHdmum  Huntt  sagittarlum  ad  p1r8edicti:im  Our^^n 
frexercitum  rfTr/ZicoruTTi,  &c.  dicit  qn6d  prd^ictse  villae,  in  quibus 
aupponitur  proditiones  prsedictas  factas  fuisse,  sunt  infra  terrain 
fFallia  &  extra  ^rpus  com'  iScz/o;^'  ft  legem  terras  ^nglimy  unde  non 
intendit  quM  dominus  rex  de  proditionibas  praedictis'  in  ho'c  casa 
ipsum  impetire  velit,  sen  ipsudn  ponere  velit  inde  responsurumy  & 
quia)  plenari^  &  certitudinaliter^testiflcatum  est^.quM  prsBdictse^villiB 
SLUnt  infra  terram  WaUi^  &  extra  corpus  comitatiks  &z/c^/)^  & -iegena 
terrse  Angliae,  &  Thomas  ^Coveie  s(ttoriiatus  ipsius  regia  cdram  ipso 
Tege  inde  exaarinatns  hoc  noii  dedicit,  &.  sic  justiciarii  ad  .inquiren'- 
4um  de  proditionibus  prsedictis  infra  IVaiHam  factis  virtute  com- 
missionis  praedictse  inquirere  minimi  p6tueru.nt  nee  proditiones  prae- 
diciae  sic  .in  terrt  Wallim  factas  per  fegetn.  terrse  Jinglix  triari  neo 
terminari  possunt,  consideratum  est^  qudd  quoad  prsedictas  pro- 
ditiones praedictus  Johannes  Kynasion  isat  inde  quietus,  &c.''  tful 
it  is  true  by  the  statute  of  20  fL  S.  cap.  6.  counierfi^iting  of  coin, 
washing,  clipping  or  minishing  of  the  same,  felonies,  murders,  wilful 
burnings  of  hbuses>  manslaughters,  robberies,  burglaries,  rapeSj  and 

accessaries  of  the  same  and  o^ther  offenses  feloniously  done 
£  157  ]  in  Walesy(h)  or  any  lordship  marcher  jnfty  be  inquired  of, 

heard  and  determined  before  the  justices  of  gaoi-delivery 
and  of  the  peace  and  every  of  them  in  the  next  adjacent  co^inty  ::thie 
act  is  confirmed  by  th^  great  statute  of  Wales  34  &  35  H.  8.  cap.  26. 
which  settles  the  grand  sessions  and  justices  thereof,  and  gives  the  jus- 
tices of  the  grand  sessions  power  to  hold  M  manner  of  plefis  of  the 
crown,  and  to  hear  and  determine  all  treasons,  felonies,  &c.  within 
the  precinct  of  their  commissions,  as  fully  as  the  court'of  king's,  bench 
may  do  in  their  places  within  the^realm  .of  England;  so  that  ^s  to 
those  oflSMises  Enumerated  jnthe  statute  of  26  £L  8.  the  justices  of 
gaol-delivery  in  the  adjacent  counties,  t^iV  Oloticester,  ffef^e/ord^  Salop 
and  Wigorfij  had  thereby  a  concurrent  jurisdiction  with  the  justices 
of  the  grand  session<(t)  ♦ 

But  whether  the  statute  of  26  H.  8.  extended  to  treason  for  com- 
passing* the  king's  death  or  levying  of  waV>(A;)  o^  whether,  the  same 

(A)  For  this  «ct  ezieadf  to  all  the  ititient' counties  of  IViiIee,  iw  wel)  mm  the- lovdehipe* 
marchen;  and  ao  k  wac  raaol?ed  iH  AUkoe^9  caae  for  a  murder  in  Pn^MkUkirt*  7*.  9 

.  (i)  1  Mod.  64»  68.     '        •  , 

{k)  It  ahoold  seent  that  it  did  not,  and  that  was  one  reason  of  making  the  statnte  of 
3d  H.  cap.  4.  whereby  all  treasons  or  misprisons  of  treasons  .committed  in  W«/et  mar 
be  presented  and  tried  in  such  shires  and  before  socb  commissioners  as  the  king  ahaU 
appoint,  in  like  manner  as  if  the  fiicts  had  been  committed  in  such  ehires. 
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letnalned  only  triable  by  the  justices  of  the  ^raivl  sessionSy  seems 
doubtful,  aM  the  rather,  because  that  statute  is  not  eonstf  ued  by 
eqaitjr,  aod  therefore  it  extends  not  to  an  appeal  of  murder  in  an  ad- 
jacent count7>  ajiid  so  it  was  adjudged  Hih  7  Qar.  B.  R,  Stnily  ai)d 
Price;{i)  but  at  this  day  06  H.  8.  cap.  6.  stands  repealed  by  I  &  B 
Ph.  &  M.  cap,  10.  as- to  the  trials  of  treason. (m)*  .      ^ 

It  is  true,  that  in  other  criminal  causes,  that  are  not  capital^  as  in 
cases  of  indictments  of  riots,  they  noay  be  removed  by  certiorari,  into 
the  king's  betich,  and  when  issue  is  joined  they  may  ^e  tried  ici  the 
next  English  countyi  ^.  16  Jirc.  Sir  John  Carew^s  casef/i)  and 
divers  others^  as  well  aa in. a  qtiaminusj  which  is  ut  tbe 
king's  suit :  but  whether  a  ceriiorari  lies  iiito  Wales  lipon  ap  []  158  3 
indictment  of  treason  or  felony; hath  beetf  doubted  M,  9 
Car.  B,  B.Chedley^s  cbse:(o)  it  seems  a, certiorari  may  isdue  for  a 
special  purpose^  as  ,to  quash  the  indictment  for  insufficiency  or  to 
plead  his  pardon,  btit  not  a^  to  trial  of  the  fact,(/7)  btit  it  shall  b^ 
sent  down  by  mittimua  according  tOrthe  statute  of  6  ff.  8  cap.  6.  be*-^ 
cause  it  is, in  a  manner  essential  for  felony  or  (reason)  to  be  tried  in 
the  proper  county,  unless  where,  a  stjBitute  particalarly  enables  it, 
which  it  did  in  the  case  of  26  ff.  8..  only  whilst  it  was  in* forces  where 
the  indictment  as  well,  as  the  trial  is  in  the  adjacent  county,  x  . . 

But  certainly  ff^ales  is.  within  the  khigdom  of  EnglandAq)  wa^ 
therefore  not  within  the  statute  of  35  H.  8,  cap.  2.  for  trial  otfpreign 
treasons*    '  v  -  "  - 

.  If  a  felony  or  treason  be  committed  in  Durham^  a  certiorari  lies 
to  remove  it  into,  ihe  king's- betich  out  of  Jhirham  directed  to  the 
jststices  of  peace,  oyer  and  terminer,  ot  gaoNdelivery  there;  for  since 
the  statute  of  27  H.  8.  cap.  24.  they  are  all  made  by  the  king's  com- 
mission, and  so  the  proceedings  before  them  are  his  own  suit,  and 
thus  it  was  done  in  Rut  tabic*  a  case(r)  upon  debate;,  but  if  the  party 
plead  not  guiity  it  shall  be  sent  down  thithet  to  berried,  as  was  done 
in  that  case.  T.  1653/  They  6i  Durham  claim  a  .privilege  not  to  be 
sworn  out  of  the  precinct  of  the  county  palatine,  Vide  th^statHta 
of  2  H.  5.  cap.  5.  9  H.  5^  cap.  7.  II  4t.  7.  cap.  9.' for  treasons  and 
felonies  in  TVntfa/ and  l/i?aramirAire.[  15]' 

(/)  ero.  C«r.  247.  If.  Jbntf  255.    '  /  :       ^ 

\m\  The  1  ik  2  PA.  4r  Af^  redacing  all  trials  for  trfiawm  to  the  order  and  course  of  tOe 
eommon  Uw-ii  a  virtual  refieal  nf  26  /f.  8.  aod  by  the  same  reasoi^  of  32  H.  9.  also  as  to 


(n)  Crs.  Ac.  484.  2  JRol  2a  1  iU.  ift6r.  394. 
(•)  Ct9.  Cmr,  331.   .  . 

(p)  But  yet  it  has  been  done  in  felony  as  io  tlie  trial  of  (be  &ci»  as  in  the  ease  of  Jforris 
1  VmL  93,  146«  Hsr6err«  c^Xeldk.  12.  \ 

(f )  2  A4.  28.  (r)  Vid^  infra,  p.  467.  and  Part  11.  p.  212. 

■ 

■  » •        *    \  »  ■  »  J 

\  '  ,  ■  ■ 

[15]  As  to  theplo^  at  which  the  aoouaed  is  to  be  tried,  the  Constitution  of  the  United 
Stmiti^  (,ArL  3.  Seei.  2,  c.  3.)  provides  that  the  trial  shall  be  held  in  the^Ute  whfere  the 
erime  shall  have  been  committed;  but,  when  not  committed  within  any  State,  the  trial 
shall  be  at  such  place  or  places  as  Congrress  may  by  law  have  directed.  By  sect.  2^th 
of  the  Act  of  Congress  of24/A  Sqit.  1789.  Sett.  1.  cA.  20.  in  cases  punishable  with  deaUi,'' 
the  trial  shaH  be  held  in  the  coonty  where  the  ofience  was  oonunitted,  or  when  that^caa- 
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-  Anditrasfar  conoerning  tfeason  in  levying  of' war  against  Um 
iking-lie]     - 


^'   ■  V 


*  H  I 


not  be  done  withoat  g^teat  inconvenience,  twelve  "petit  jnrors  ftt  least  shall  be  sominoned 
ftom  thevee.  By  the  8iA.  ttet  ofthe  Act  of  30th  April,  1790,  ff  any  pe/aon  shall  commit 
uppn  the  high  seas,  or  in  any  rivef,j  haven,  ba^in  or  bay,  out  of  the  jiirisdiction  of  anj 
portfcolat  Slate,  an^  offence  which  if  commttied  within  tbd  bo^y  of  a  eoanty,  woqld  by 
the  laws  of  th%  Untied  States  be  punishable  with  death,  &c^  the  trial  shall  be  io  the  dis- 
trict where  the  ofiel^der  is  'sppreh^nde<f,  or  into  which  he  may  be  first  brought*  See  EJe 
parte  BoUman  v.  SwartvonU,  4  Crmnch,  136.  Serg,  on  Com,  346. 

There  i^ems  to  have  ))een  no.  regular,  mode  at  oommon  law  for  the  trtal  of  .treasons 
committed  put  df  th6  realm.  It  is  said  that  If  the  court  remove  into  a  diffe^^nt  OQunty 
from  (hat  wherein  thd  indictment  was  found,  the  trial  must  still  be  by  furors  returned 
ftom  the  first  county,  agreeable  to  the  ralea  off  the  common  law.  1  ia$L  ifV  C.  103. 

[16]  Levying  of  #ar,onder  the  statute  of  Edw,  3.  is  ekber  direct,  or  conBtfu<;tive* 
Direct,  when  it  is  levied  against  the  person  of  the  king  i  to  dethrdo^  or  imprison  him, 
or  to  get  possession  of  his  peraoii^^  or  to  oblige  hiin  to  alter  his  measures  of  sfovemmeiit, 
or*to  remove  evil  eounsjellors,  dtc,  and  thb,  whether  attended  with  the  p<nnp  andcir- 
euinstaiiee  of  open  war  pr  .no.  .  And  every  conspiracy  ta  levy. war  for  these  purpeeei, 
though  not  ireason  wipun  the  clause  of  levving  war^  is  jei  an  overt  act  w\^iu  the  otbes 
clause  of  compassing  the  kind's  death.  Aet.  210.  uln/e,  131.  Hawk,  e.  17.  s.  S3.  Arck, 
C*  P.  463.  1  Bast,  P.  C.  66.  In  case  of  war  levied  directly  against  the  king,  all  per. 
'  aMtt  assembled  and  mAroh|n^  with  the  rebels  are  guilty  of  treason^  whether  they  arb 
aware  of  the  purpose  of  the  assembly,  or  aid  and  M^iat  in  oommitting  aclvof  violence 
or  not  l{.v.'7%e  Earlo  of  Eoiex  and  Southampton,  Moor^  Gil ;  unless  compelled  to 
loin  and  continue  with  thei^  pfo  timore  mortis.  Ante,  199,  3  Ino.  10.  Foot,  13.  216. 
But  in  the  case  of  a  constructive  levying  of  war;  those  only  of  the.  rabble  who  actually 
aid  and  assist  in  doings  those  acts  of  violence  which  form  tEe  ebnstructive  trea/Mm  are 
traitors ;  the  rest  are  merely  rioters.  See  R,  v.  Miessenrsr  et  aL  KeL  70.'Jd.  1  Sid„  350. 
S  8t.  TV.  585.  594.    R,  v.  Green  Sf  Seddeil,  O.  B.  20  Car,  9. 

•  ^  ConstFoetive  levying  of  war  is  levelled,  not  against  the  king**  person,  but  iigainst  liia 
royal  majesty,  or  government  Ante,  152.  Fo9t,  21 1>  1  Eaoi  |*.  C.  72.  This  is  when 
an  insorreetion  is  raised  to  reform  some  national  ^nevanoo^  to  al^  ,the  e^'blished  law, 
or  religion,  to  punish  magistrates,  to  introduce  .innovations  of  a  public  concern,  to  ob- 
strilCt  the  Execution  of  some  general  la$r  by  an  armed  force,  o^  for  siny  other  purpose 
which  usurps  the  ^fovernment  in  matters  of  a  pubdc  and  |reneral  nature;  also,  assem-'- 
bling' together  for  the  purpose  of  destroying  sil  meeting  fajni8es,.all  bawdy  houses,  aU. 
enplpanres,  4tc.,  or  t«<educe  by  force  the  general  price  of  victuals,  to  enhance  Ihe  com. 
mon>aie  of  ^ages,  to  ezp^  all  foreigners,  to  release  all  prisoners, -or  to  reform  by  num« 
bers  orvan  armed  force  an^  real  or  imaginary  grievance  of  a  phblic  and  general  nature, 
m  wlkich  the  insurgents  have  no  peeoliar  interest  1  Batii  P,  G.  73.  But  a  rising  Ibr 
the  purpose  of  throwing  down  the  enclosures  of  a^particahir  manoc,  park,  common,  dco^ 
or  to  remove  a  local  nuisance,  to  release  a  particular  prisoner^  unless  imprisoned  for 
treason,  or  even  to  oppose  ihe  ezecntiim  of  an  act  of  parliament,  if  it  only 'affect  the 
district  of  the  insurgents,  as  In  the  caie  of  a  turnpike  a!ct,  is  kioi  treason ;  nor  is. a  pri.- 
vate  quarrel  between  subject  and  subject,  thoagh  they  meet  in  battle  array.  1  Baot^ 
P.  C.  76.  Fort.  249.  4  BL  Com.  81. 

The  term,  levying  war,  is  a  technical  terip,  borrowed  from  th6  Englioh  lawi  by  the 
framers  ofthe  Constitution  of  the  Vhited  Staie$^  and  has  the  same  meaning  as  when 
need  in  the. statute  25  EdtD,S,  w|kieh  is  tolte  collected,  as  well  firom  adjudged  cases^  aa 
^m  the  writings  of  approved  .elementary  authors.-  2  Burr^o  TV.  402.  TV.  ^  FHe$,  167. 
Any  insurrection  or  rising  of  any  body  of  tiie  people  within  the  United  States  to  atuia 
or  effect,  by  force  or  violence,  any  object  of  a  great  public  nature,  or  of  a'  public  and 
general  concern,  U  a  levying  of  war  against  the  UnOod  States,  TV.  vf^Pries,  196;  or  op. 
posing  by  force  of  arms  an  Act  of  Congress  with  a  view  of  defeating  its  efficacy,  and  thus 
defying  the  atithority  of  the  government;  /d.  168:  ll^S.  v.  Vigol,  2  DaU.  347.  Any 
eombination  to  subvert  liy  force  the  government  of  the  United  States,  violently  to  dis^ 
member  the  Union^  to  compel  a  change  in*  the  administration,  to  coeroe  the  repeal  or 
adoption  of  a  general  law,  is  a  conspiracy  to  levy  war ;  aiid  if  the  conspiracy  be  carried 
into  effect  by  the  actual  employment  of  force,  by  the  embodying  aifd  assembling  of  men 
Ibr  the  purpose  of  executing  the  treasonable  design  which  was  previously  conceived,  H 
amoqnls  to  levying  of  waf .    And  it  1^  been  held  tha|  arms  are  ttot  essential  to  levying 
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afjrarv'proipiM.the  tbtfem  twcmbtedbe  mftcienl^  to  attain,  or  fwrhapB  tdjoafify  attempt' 
iilf  the  object  without  them.  S  Burr't  Tr.  421.  '4  Crunch,  US,  1  P6tn<,  C.  C.  A^  271. 
TV.  of  Pru9^  1^7.  All'  iiuorrectloo,  the  object  of  which  is  to  tappress  ah  office  ,<^  excise, 
eetabUshed  ooder  a  law  of  the  United'StaieMi  W[^d  to  compel  the  resignation  of  the  excise  \, 
effieer,  and  marchibg  with  a  party  to  the  bouse  of  sueh  officer  in  arms,  marshalled  imd 
arrayed,  pmd  committiag:  acts  of  violence  vand  ootrago^  there,  ^ith  a  view,  to  reoder  void 
an  Act  of  Congress,  or  to  prevent  its  execution,  by  force  or  intimidation,  is  a  levying  of 
war  against  the  United  8UUf'.  V.  S.  v,  Vigol,  2  Dall,  B46.  U.  &  v.  MiUkeU,  S  id.  355* 
The  travelling  of  individoalit;  either  separately  or  in  bodies,  to  the  |^aoe  of  rendezvond  in 
pursuance  of  the  ^nipi,racy  to  levy  war^  but  not  in  military  form,  would  iMit«  it  seama, 
eonstttute  levying  of  war ;  but  the  meeting  of  particular  bodies,  an(|  marching  in  a  miii. 
tary  fbrm,  or  embodying  in  that  forni  in  the  first  Instance,  would  be  sufficient  to  constl^ 
tote  it.  ili  8,  V.  Burr, '4  Craneh,  46^.  To  make  "an  asseniblage  treasonable,  it  roust  be 
in  Ibroe  and  in  a  warlike  posture ;  it  most  he  in  a  condition  to  make  war,  and4rith  socb 
appearance  of  force  as  would  jostii^  the  opinion,  thkit  they  met  .for  that  purpoee ; .  other*' 
wise,  an  aseemblage,  be  the  desigA  ever,  so  treasonable,  is  not  treason  by.  levying  war. 
It  is  n<^  indispensably  requisite  that  such  an  assembly  should  have  arms,  nor  that  hoetili- 
tiee  ahoiild  have  commenced  by  engaging  the  military  force  of  the  United  Staiee,  or  that 
fon»  or  violence  should  be  applied ;  except^  perhaps,  wh^re  the  design  is,  not  to  overturn 
the  government,  but  to  resist  the.execut^on  of  a  law ;  for  tben  the  judgep  of  ine  Untied  iSkaf  <f 
aeem  to  bav.e  recited  force.  But' when  a  body  of  men  are  assembled  for  the  purpose  of. 
making  war  a^lnst  th^  government,  and  are  in  a  condftion  to  make  that  war,  the  assem- 
Uage  is  an  4ctof  levying  war.  So,  if  men  be  ealisted,  and  march  prepared  for  battle,  or 
in  a  condition  for  action,  it  is  an  oyert  aot  of  levying  war,  thioqgh  the^  do  not  .coma  |o 
battle  or  action*  So,  crni^og  under  a  commission  from  an  enemy,,  in  a  warlike  form,, and . 
in  a  cooditfon  to  assail  those  of  whom  the  cruiser  is  In  quest  US,  v.  Burr,  4  Craneh,  473. 
487.  Aod^if  a  territory  of  the  VnHed  Sftates  VerO  to-be  tevototioniaed,  though  only  as  a 
BMana  for  an  expedition  againyt  a  foreign  power,  t^e  aet  would  be.  treason.  1  Surr^9  iVk- 
1$,  It  was  the  opinion  of  the  Court  in  the  trial  of  i^a,  {^,  197.  403.)  that  forpeia  ne- 
cessary to  complete  tlie  crime  of  levying  war ;  though  the  quantum  of  force  if  immaterial. 
But  the  caee  before  the  Court  was  a  levying  of  war,  by  resisting  the  execution  of  an  Act 
ofCoDgreaa.   -    -  .•;..,'  .  .   \.' 

T^e  asBombling  of  bodies  of  men,  armed  and  ai^^ayed  in  a  warlike  manner  for  piiiU 
pooes  only  of  a  private  nature,  is  Dot  treason;  although  the  ipdges  and  other  peace 
officers  should  be  insulted  or  res^ted.  TV.  0/  JPVies,  197.  1  i^tne,  C,  C.  JZ.  265. 
With  regard  to  the  persona  who  are  to'  be  considered  as  levying  war*  All  those  who 
perform  the  yarious  and  essential  military^  parts  of  proa^cntirig  the  war, -which'  mnsi 
be  assigned  to  different  persons,  ra^y  with  correctness  and  accuracy  be  said  to  Uvy 
war.  S  Burr*s  Tr,  403.  If  war  be  actually  leviied,  that  is,  if  a^body  of  men  be  actually 
Msembled  for  the  pdrppee  of  effecting  by  force  a  treasonable  object,  kll  those  who  per. 
^m  any  part,  however  minute  of  however  remote  ^iUa  the  scene  of  acUon,  and  who 
are  actnally  leagued  in  the  general  conspiracy^  are,  to  be  conaidere<)  as  traitors.  .M», 

Srrfs  Bolman  Sf  Swariwout^  4  CraacA,  126.  If  an  army  ehould  .be  actually  raised 
r  the  avowed  purpose  of  carrying  On  an  open  wai*  against  the  United  §taie»  and  sub- 
verting their  government,  the  point  most  be  weired  verv  deliberately,  before  a  judge 
woold  venture  to  decide  that  an  overt  act  of  levying,  war  nad^not  been,  committed  by  a 
ooniinissary  of  purchases,  or  by  a.  recruiting  officer  holding  a  commispion  In  the  rebel 
service,  who,  though  never  it)  the  camp,  executed  the  particular  duty  asaigned  to  him. 
Per  JfarsAoil,  0,J  3  B^tt^e  7>-  402.  The  trpe  crltefion  to  determine  Whether  acts 
•ommiited  are  treason,  or  a  lem  ofil^nae,  is  the  q[uo  an^ma  or  the  int^ption  wkh  whieh 
the  people. afseoibled,  'When  the  intention  is<  universal^  or  general,  as  to  effect  some 
object  of  a  genfural  public  nature,  it  will' be  treason;  and  cannot  bO  conaidered,  con. 
stroed,  or  reduced  to  a  rioi  Per  Chaee,  J,^  Tr,  ef  Priee,  197*  See  also  Serg,  en  the 
Cemt,  367.  RmoU  en  the  Conn,  139.  Datie^'Virg.  O.  L.  54.      '  i 

Levying  war,  in  the  Constitution  of  the  I/n^d  iStotss^  aeams  to  comprehend  only^ 
what  in  the  Englieh^  books,  is  c^ed  copstructive  levying  of  war.  Direct  levying  of  war 
being  aimed  at  the  person  of  the  king,  the  authorities  which  come  within  that  branch  of 
treason,  are  of  ooorse,  inapplicable  here ;  for  instance,  a  conspiracy  to  levy  war,  if  "^ 

direct,  is  an  overt  act  of  compassing  the  kill's. death i  but  if  oonfftructive,  is  no  treason 
at  all.  Again,  in  case  of  conatructive  levying  of  war,  peraona  joiping  with  rebels,  no| 
being  privy  tu  their  intent  at  the  time,  if  they  commit  no  act  of  force,  or  be  not  aiding 
or  ss>ii«tittg  tho-  rest,  their  being  present  is/  no  ."preaumption  of  guilt  R,  v.  Green  ^ 
Beddellj  at  the  0M  Ba^i^  90  Car:  k^i  hot  if  it  bci.u.;diieet  levying,  they  are  all  Uaittya. 
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X.  1^  The  Earl  of  Attv^ttfl/Mopr,  631;  Arid  Xbi  Bhfluh  oaflwof  eoi^ttrairtiTe.leirj. 
ing  of  war  hai^e  been  «lwaya  t»led  in  the  Amerifion  courts  and  admitted  by  Ibe  judges 
u  authorities.  Jodge  C^oee,  in  the  IV.  of  Priet^  p.  I80«.aaid,  that  the  eourt  would  «d- 
'flbit  of,i)aotatioHB  wMeh  referred  to  what  constitoted  constni^tiTe  leryiDgof  War  against 
the  ki6gi  of.Ortat  Briiain  in  his  regal  capacity;  or  in  other  words,  of  hsTying  war 
^gainst  his  g4>verniQent,  bat  not  against  bit  person*  )le  begged  ,the  attorney  to  read 
only  thote  parta  of  the  cases  which  referred  to  what  could,  be  treasdn  in  the  VnUid 
States;  and  nothing  which  relat^  to  Coinpiusing  the  king's  deafb.  See  the  arguments 
in  this  caifo,  of  MessrA  i>a»aff  <91)  and  MawU  (l&l.)  Davk*  Virg.  Cjrim.  Law,  6(1 
HawU  an  Coint^  IU» 


-     .  V 


r 


[-169]-  'CHAPTER  XV.  r 

CONCSaNIHO  TBxisoH  IK  APBERINO  TO  THB  KING^S  BNEMXES  WJTHnT 

THE  I<A^P  OR  WITHOt^T*  >         \ 

The  trord?  of  ihe,statu,te  of  25  JS.  3.  go  oq,  viz.  Oa^it  aidant  al 
enemies  nostre  dtt  seigneur  l^rb^^en  sonrpyaloie  dbt^iu  a  eux  ayd 
ou  comfort  en  son  royalme  oq  per  ailliofs.  ..  .      ^ 

•  I.  Therefore  we  shall  inquire  what  shall  be  said  entmies,  of  the 
king:  those*  that  raise  war  against  the  king'Qiay  be  of  two  kind^, 
subjects  of  foreigners:  the  forn^^^Fare  not  properly  Enemies  but  1*66619 
or  traitors^  the  latter,  are  those^  that^  conae  properly  under  the  naipe^ 

-o(  enemies.  '  >      . 

Tbis.gives.us  occasion  to  consider  sOnlewhat-of  thp  nature- of  war 
and  peaeet 

The  power  of  making  war  or  peace  is  initr  jura  mmnU  imperii, 
and  in  England  is  lodged  singly  in  the  kingy[l]  tiip  it  ever  succeeds 
best  when  done  by  parliamentary  advice.  .    ; 

Peace  i^  of  two  kinds,  viz.  1.  Positive  oj  contracted^  2.  Such  a 
p^ace>  as  is  only,  a  negation  or  absence  of  war :.  that  peape,  which  I 
oall  posiiivpy  is  such  as  ariseth  by  contracts,  capitulatipns,  league^  or 
truces  between  princes  or  states,  that  hs^ye  jura  ^mmi  imperii^  and 
is  of  two  kinds:.  1.  Temporary,  which  is  properly  a  (ruoe,  which  is  a 
cessation  from  war,  already  beggn^  aujd  then  the  term  b^ing  elapsed 
the  princes,  or  states  are  ipso  facto  in  the  forcper  state  of  waf,  unless 
it  be  protracted  by  ne;w  capitulatlons/or  be  otherwise  provided  ia 
the  instrutnent. or  contract  of  the  truce.  %.  Perpetual/ ^irie  termino 
or  indefinite^  which  regularly  oontinues  according  to  the  tenor  or 
conditions  of  the  agreement^  until  some  new  war  be  raised  J^etweea 
the  princes  or  states  upon  some  emergeat  injury  supposed,  to  be  done 
by  the  one  party  or  the  other;  and  this  is  properly  called  a  league 

/mdusydind  makes  the  princes  and  states  co/i/iee/era/tVand  tho  this 
may  be  varioqsly  diversified  according  to  the  capitulations, 

'  [  160  2  conditions  and  qualifications  of  such  leagues,  y^t  they  are 
ordinarily  of  these  kinds:  1,  Leagues  offensive  and  defen- 
sive, which  oblige  the  (/rihces  not  only  to  mutufil  defense,  but  also  to 
'   ■  '  .      ■      ■  ■     ■  .     •  ,^ 

[I]  iSee  4  ^t  Com.  iSl.  1  KantU  Cam.  5U,  ' 
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be  assistidg  to  each  other  m  iheirihilitar^  aggresfies  upda  others,  and 
makes  the  enemies  of  one  in  effect  the  comiifioii  enemies  of  both. 
2.  Defensive,  bnt  not  ofensiye^  obliging  each jto. succour  and  diefend 
the  other  in  cases  of  invasion  or  war  by  other  princes.  3.  Leagues 
of  simple  amity,  whereby  the  one  contracts  not  to  invade,  injure>  or 
offend  the  (Mher,  which  regularly  includes  al^  liberty  pf  mutual  coni^ 
merce  and  trade,  and  safe^ard  of  merchants!  and  traders  ia  cither's 
dominions,  thothis  may  be  diversified  according  to  siich  contracts  as 
are  madevin  such  leagues;  and  therefore  in  the  league  between  king 
James  oi  Engldnd  a,nd  the  king  o(  t^ain  there  was  a  tacit  excepfr 
tion  on  the  part  of  ^he  Spaniard  hy  ihQ  wary  penning  of  the  articles, 
whereby  the  freedom  of  our  trade  mib  the  western  plantationdof  Ih^ 
king  of  Spain  hath  been  supposed  by  the  Spaniard  to  be  restrained. 

2.  A  peace,  which  is  only,  a  negation  or  absence  of  wajr,  is  that 
which  I  call  a, negative  peace,  because  it  is  only  an  absence  or  nega- 
tion of  war,  there  intervening  no  league  nor  articles  of  peac^,  ttot  yet 
any  denunciation  of  war,  for  it  is  regulliriy  troO)  tiH  bellum  non  est, 
pax  €8ij  tho  neither  prince  is  under  any  V»piti|latioi)  or  qohtraot;  for 
there  are  4ivers  princes  in  the  work],  that  never  capitulated  one  with 
another,  and  yet  there  is  no  state  of  war  between  them;  and  there* 
fore  the  war  by  the  Spaniards  upon  the  Indians^  tho  under  pretense 
of  religion,  without  any  just  provocation  hath  b6en  held  injurious 
and  an  unjust  aggres$ion>  tho  there  intervened  no  former. articles  of 
peace  between  them.  '  ^ 

War  was antiently  of t^o  kinds^ iefifum solemne velnon sofemtie: 
aisolemn  war  among  the  Romans  had  many  circumstances  attiending 
it,(a).and  was  not  presently  undertaken  upon  an  injury,  received 
without  these  solemn  circniiistances.    1.  <fjlqrigatio{b)  or 
demanding '  reparation  for*t^e  injuries  received.    2.  That  [161 3 
being  not  done  there  followed  indiction  or  denunciation  of 
war.    3.- Dilation  6r  a  space  of  thirty 4hree  days  before  actual  hos*' 
tility  Was  used  ;^  but  most  timea  necessity  and.  politic  considerations 
both  among  them  and  other  nations  did  dispense  with  th^  solemni- 
ties, which  were  found  oftentimes  too  cumbersome  and  inconvenient, 
especially  where  the  delays  might  occasion  6urpri:^alor  irreparable 
•damage  to  the  commonwealth,  as- where  th^  adverse  party  made 
preparations,  which,  if  not  suddenly  repressed,  might  {>roire  more' 
dangerous  and  irrei^istible. 

But  these  solemn  denuncisktions  of  warhad  pl^tce  only  in  offensive 
or  invasive  wars,  and  even  then  had  many  exceptions.  .       '     ' 

1.  If  a  war  be'  actually  between  two  princes  or  states,>and  a  tem«- 
porary  truce  be  made  as  for  a  year  or  two^  that  term  being  elapsed 
they  aie  in  a  state 'of  war  without  any  denunciation,  for  they  are  in 
the  former  condition,  wherein  they  were  before  the  truce  made. 

(«)  See  the  maaaer  pf  it  dceeribed  bj  XHonya.  J^I,  lAb,  II.  AngeL  lAb,  XVI.  ee/K  4. 
and  JJv.  Lib,,  L  §  32.  whereby  it  appears,  that  the  thirty-thiee  days  of  dilation  intervened 
between  the  demanding' reparation  and  the  indictipn. 

(()  See  P^is.  JU6.  XXII.  Mtp.  1  > 
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:  2.  hi  case  a  foreign  prince  in  peaee  violate  that  peace  and  becomes 
the  aggressor,  or  invades,  the  other,  tho  Ivilhont  any  denunciation, 
the  prince  tl^at  is  upoQ  his  d^ense  was  riot  bdund,  neither  was  it 
iieces^ry  for  him  to  ma^e  a  solemn  denunciation  or  proclaniation  of 
war,  fot  (his  .solemnity  of  denunciation  was  thought  only  requisite 
oa  the  part  of  the  aggressor.  ; 

S.  If  after  reparatioa  of  in  juries;  sought,  instead  of  repar^-tion  of 
the  forTtijerj  new  are  committed  by  the  adverse  prince,  as  killing  of 
an  embassador,  contemptuous  rejection  of  all  reparation  or  .mediation 
touching  it,  great  provisions  of  hostility,  or  the  like^  there,  thisdentm- 

'  ciation  or  dilation  was  hot  requisite  in-  the  aggressor;  but  when  all 
is  done,  supremci  princes  or  states  take  themselves  to  be  judges  of 
public  injuriesy  and  of  the  manner,  menus'  and  seasons  for  their  repa- 
rations, and  what  they  judge  Safest  and  most  for  their  advantage  is 

,  most  commonly  done  in  these  cases,  and  they;  seldom  want  Mr 
declarations  to  jtistify  themselves  therein.  '  ' 

^  .  Aiid  therefore  whether  these  handsome  methods  he  ob^' 

r  16{i  ]  served  or  riot,  yet  if  de  facto  there  be  a  war  betweeaprinces, 
they  and' their  subjects  are  in  a  state  of  hostility,  and  they 
are  in  the  condition  of  enemies^Aoi^/e^)  to.  each  other;  but  now  for 
the  most  part  these  antient  solemnities  are  antiquated,  I  come  there- 
fore to  the  practice  of  our-  onvn  country  iind  modern  arms,  and  what 
\i^e  may- observe  from  bur  oWn  books,  historv,  e^nd  tnonuments. 

We  ihay  observe  in  the  wars  we  have  had  with  foreign  cojuntries^ 
that  they  have  been  of  two  kinds,  viz.  special  and  genera;):  special 
kinds  of  war  are  that^  which  we  usually  call  marque  or  reprisal,  and 
these  again  of,  two  kinds,  1.  Particular,  granted  to  some  particular 
persons  upon  particular- occasions  to  right  themselves,  for  which  vufe 
statute  4  H.  5.  cdp^  7.  but  t|^is  is  hot  ttve  proper  place  to  treat  touch^ 
ing  it.  2.  General  marqmot  reprisal,  Which  tho  it  hath  the  effect  of 
a  war,  yet  it  is  not  a  r^Ular  war^  and  it.differs'in  these  two  instances: 
1.  Regutarly  it  is  n6t  lawful  for  any  person  by  aggn^ssion  to  take  the. 
ship  or  goods  of  the  adverse  party,  unless  he  hatha  commission  from' 
the  king,  the  admiral,  or  those.that  are  specially  appointed  thereunto. 
2^  It  doth  not  make  the  two  nations  in  a  perfect  state  of  hostility 
between  them,  tho  th^y  mutually  take  one  from  another,  as  enemies, 

'*and  many  times  in  process  of  time  these  general  reprisals  grow  into  a 
very  formed  war:  and  this  was  the  condition  of  the  war  between  Us 
and  the  Dutch  22  February  anno  1664.  the  £rst  beginning  whereof 
was  by  that  act  of  council,  which  instituted  only  a  kind,  of  Univjer^al 
reprisal,  and  there  were  particular  reasons  of  state  for  it;  but  in  process 
of  time  it  grew  into  a  very  war,  and  that  witliout' any  war  solenmly 
denounced  (  and  therefore  by  the  statute  of  17  Car,  2.  cap,  5.  Dolt'- 
fnan  aud  others,  that  were  in  ^o//an£^,  were  declared  to'have  trai* 
torously  adhered  to  the  king's  enemies,  and  were  attainted  of  treason, 
unless  they  rendered  themselves  by  a  day  certain,  and  all  others,. that 
served  the  states  of  the  united  provinces  during  the  contintiance  of 
the  war,  soldiers  or  seamen,  by  sea  or  land,,2^nd  not  returning  by  a 
time  certain,  were  attainted  of  treason :  and  this  bad  ttU  the  effects 
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ef  war  ^nd  hostility :..  the  geod^  ^f  the  English  taken  by  the  ZhUch 
9iui  hroughi  intra  prassiaia  ihe  property  wa?  wholly  lehanged,  and 
Iho  retaken  again,  should  not  be  restored  again  to  the  first' owner,, 
according  as  in  captures  by  enemies,  T  E.  4.  14.  22  E.  3.  16.  'an4 
80  it  was  practised  during  that  war.-   ^         .  ■  •     r      ' 

A  general  war  is  of  two  kinds;  1.  Sellufn  ^olemnitir  denuntia* 
iuniy  or  bellum  non  sakmniiir  tlenunliatum;  the  former  sort  of 
war  is,  when  war  is  solemnly  declared  or  proclaimed  by  our  king 
against  another  prince  or  state  ;[2]  thus  after  the  pacification  be-* 
tweeo  the  king  and  the  Dutch-  at  Breda^  upon  new  injuries  done  to 
Us  by  the, Z)ti/cA ,  the  king  by  his  printed  declaration  1671.  declared 
war  against  tliem;  and  this  is  the  most  formal  •solemnity  of  a  war, 
that  is  now  in  use. 

A  war  that  is  rum  soiemnithr  denuntiatnm  is^  when  two  nations 
slip  suddenly  into  a  war  without  any  sdemnity,  and  this  ordinarily 
bappenetii  among  us;  the  first  Dutch  war  was  a  real  war,  and  yet 
it  began  barely  Upon  general  letters  ot  marque:  again ,  if  a  foreign 
prince  invades  our  coasts,  or  sets  npon^b^  king's  navy  at  sea,  here- 
upon  a  real,  tho  not  solemn  war  may  and  bath  foirmeriy  arisen,  and 
therefore  to  prove  a  nation  to  .be  in  enmity  to  England j  or  to  provp 
a  person  to  be  an  alien  enemy j  there  is  no  necessity  of  showing  any 
war  proclaimed,  but  it  may  be  averred,  and  so  put  upontrial  by  th^ 
country,  whether  there  was  a  war  or  not ;  and  .therefore  .P»  31  Eliz* 
io  justice  .Oi£^eiiV  reports>(c)  inan  action  of  debt  the  defendant  plead- 
ed, that  the  plaintiff  was  an  alien  bora  in  Oaunt  under  the  obedi- 
ence of  the  king  of  S^ain^  enemy  of  the  queen,  the  plea  was^ruled  . 
good,  tho  he  shewed  not,  thdt  any  war  was  proclaimed  betweeii  the 
two  realms;  and  according  is  the  pleading  7  E.  4. 13,  RastePs  En-^ 
tries f  Trespass  per  alien,{d)  . 

And  m  very  deed,  there  was  a  state  of  war  between  the  crowns  of 
England  and  Spain,  and  the  Spaniards  were  actual  enemies,  espe- 
ciallyafter  the  attempt  of  invasion  in  88.  by  the  Spanish  Armada^ 
and  yet  there  was  oo  war  declared  or  proclaimed  between  the  two 
crowns,  as  appears>  by  Camden  sub  anno  3l.{e)  ibidem  p. 
404.  4*  ibidem  j9.  466.(/)-so  that  a  state  of  war  may  be  [  164] 
between  two  kingdopas  without  any  proclamation  or  indic- 
tion  thereof  or.otber  matter  of  record  to  prove  it.  ^ 

And  therefore  in  the  case  in  question  touching  treason  it  shall  upon 
the  trial  be  inquired  by  the*  jury,  whether  the  person,  to  whom  the 
party  indicted  adhered,  were  an  enemy  or  not,  and  in  order  to  that, 
whether  there  were.a  war  between  the  king  of  England  and  that 
other  prince,  whereunto  the  party  adheres,  this  is  purely  a  question 
of  fact  and  triable  \^y  the  jury,[3]  and  accordingly  is  the  book  19 

(c)  Otoen,  45.  (d)  Ratt,  Entr.  p.  S05.  d,  353.  V. 

(«)  Viz.  158a  (J.)  Sub  anno  1593. 

[3]  See  An^Uy*9  Cons,  of  Engl  316»  Groi,  X.  3.  e.  3.  «w  1 1. 

[3]  X^<  &ct  of  the  personf  adhered  to  being  enemieft,  may  be  proved  by  the  prodhc- 
tioD  of  tbe'^gazett^  Qontainihg  the  prochimaUon,  if  war  were  formally  declared ;  or  public 
notoriety  ia  aafficient  eyidence  of  it  Fott*  319. 
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£.  4.  6.  atid  the  reason  Id  plain,  because  k  mayfatU  out,  that  tha 
<here  ^ere  a  league  between  the  Vmg  of  England  and  a  foreign 
prince^  yet  the  war  may  be  begun  b^  the  foreign  prince •;.  agaiQ,flQp^ 

I»ose  we,  that  the  kin^  of  England  ai\d.  the  king  of  France  be  fii 
eague;  and  no  breach  thereof  between  the  two  kings,  yet  if  a  subject 
botn  of  the  king  of  Franet  makes^war  upon  the  king  of  England^ 
a  subject  of  the  king  of  jSn^/am/ adhering  to  him  is  a^ traitor  withia 
this  l^w,  and.yetMhe  Frenchman^  that  made  the  war/is  not  a  traitor 
but  an  enemy,  and  shall  be  dealt  with  as  an  ehemy  by  martial  btw, 
if  takep  :[4]  this  was  the  case  of  the  duke  of  Norfolk  adhering,  to  the 
lord  Herise  a  mibject  of  the  king  of  Scots  in  amity ^wlth  qu^en  Bliza^ ' 
ie/A>  that  made  an  actual  invasian  upon  jE?n^/a7icf  withaut  the>klng^8 
commission.  M.  13  ^  14  Eliz.  Co.  P^  O.  p.  lU  Camd.  Bltz^  mb 
anno  I57l,{g)  14  EUz.  p.  175.  and  the  case  of  Perkin  W^arbeck  a 
Frenchman^  7  Co.  Sep.  Calpin^B  ca9e.(A)  6  Dy.  145.  a.  Sherley^^- 
case  ;(t)  so  that -an  enemy  extends  farther  than  a  king  or  state  in  en- 
Biity,  namely  an  alien  coming  into  England  in  faBstility.    . 

II.  In  the  next  place  I  shall  consider  wha(  shall  be  said  a  person 
adhering  J  and  aUo  what  shall  be  adhering. 

If  a  foreign  prince  be  iri  actual  war  against  the  king  of  England^ 
any  subject  of  that  prince  under  his  protection  is  presumed  ta'be^ 
adhering  to  him,  but  he  is  not  a  person*  Within  this  act,  for 
[^165  ]  if  he  be  taken,'he  shall  be  dealt  with  as  art  ehemy,  viz.  he 
shall  be  ransomed,  and  his  goods  within  this  realm  seised  t<> 
the  used  of  the  king.  When  king  John  was  devested  of.  the  duchy 
of  Normaftdy^hy  th^  .king  of  Frdnee^  and  thereupon  the  Normans 
ibrsook  the  alligeance  of  the  kin^  of  Englfindf  which  Was  due  to 
him,  as  duke  of  Normandy ^  all  the  lands  of  the  Normans  in  Eng-' 
land  were  seised  into  the  king's  hands,  and  tbenc^  grew  first  the 
k$che^i  de  terris  Normannorum  mehiioned  prarogdHva  regis{k\ 
Sap.  12.  and  the  style  of  such  forfeiture  was  usually,  quia  recessit  a 
servitio  noslro  4*  adhsesil  inimicis  nosiris  m -Normannia;  Claus. 
^Jhhn.  971^'  19:  pro  Eustachia  uxors  Lures  fiV  Joh^nnis,  Ctaus. 
8  John,  ml  5.  pro  Mkats  Cluniacensi:  see  the  reason  thereof  before 
dap.  10.  they  were  adjidem  utriusque  regis. 

If  there  be  war  betweeti  the  king  of  England  and  the  king  of 
Francs,  those  EnglishmsHy  that  live  in  Francs  before  the'  war,  and 
continue  there  after,  are  not  simply  upon4hat  account  adherents  to 
the  king's  enemtes,.  unless  they  actually  assist  hiixi  in  his  warsj  or  at 
least  refuse  to  return  upon  privy  seal,  or  upon  proclamation  and. 
notice  thereof  into  England;  and  this  refusal,  tho  it  is  an  evidence 
of  adherence,  seems  not  to  be  simply  in  itself  an  adherence:  this 
appears  plainly  by  the  stiitute  of  Magna  Charta,  cap.  30. 

If  a  subject  of  a  foreign  prince  hath  lived  here  in  England  under 

(g)  And  also  9ub  mmo  1573.  in  prmctpio.  (k)  7  Co,  6.  h. 

.  (i)  7  Co.  CaMn'a  case,  6.  a.  -       (i^)  17  £.  3. 

- 

[4]  Judge  T\ieker  doobu  whether  this  would  be  treuoo  within  thd  Coiutitation  of  t^ 
Vniied  SUOeM.  4  T^ek.  BL  CoM.  Apd».  33. 
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the  proteotidn  of  the  king  of  England^  and  so'contintTesafter  ft  war 
procl2iime<9,  and  partakes  of  aH<  the  I>enefit8  of  a  subject,  and.  yet 
seisretly  pra'ctiseth  with  the  king  of  Francty'dJiA  assists  him  before 
he  hath  left  this  kihgdofti,  or  openty  renounced  his  subjection  to  the 
CrowDf  of  Englandj  this  man  deems  to  be.  an  adherent  within  this  . 
act,  and  commits  treason  thereby  :[5]  iamen  qusert^  vide  Dy.,  144.  a 
i9A«r/6^'«>case;  and  the  hke  law  seems  to  be  of  an  enemy  coining  ^ 
hither  and  staying  here  under  the  king's- letters  of  safe  conduct : 
fuasre^  vide  statute  18  H.  6.  cap.  4.  20  ff.  6.  cap.  1.  ,  « 

If  there  be  a  war  between  the  king  of  England  and  JV«M(?tf,  and 
then  a  temporary  trUce  is  mad^,'  and  withih  the '  time  of  thc(t  truce; 
an  Englishman  goes  into  Fran^s^  and  stays  there  and  re- 
turns before  the  truce  is  expired,  this  is  not  an  adherence  to'  [  166  J 
an  ^nemy  within  this  stattite^  Claus:  7  E,  3.  part  I.  m,  9. 
pro  Jokanne  Poynterj  who  had  zxi  anioveas  manus  cum  eofHihuSf 
his  lands  having  been'seised  for  that  cause:  but  tbfs  record  implies^ 
that  if  during  hisetay  (it  was  in  Scotland)  he  had  confederated  or 
conspired  with  the  enemy  dr  assisted  them  in  order  to  their  further 
hostility,  this  might  bave^  been  an' adherence :  noia,  the  reason/ 
**  Quia  prmdictus  Johannes  tempore  treugarum  int^r  patrem  noa*' 
irum  8^  Robertum  rfe  Bruy«'ri?i7  m  Scotiam  per  prsecepfum  Andre© 
de  Harcla  ad  pictandum  ^qnandam  imaginem,  quo  tempore  betie 
UttLit  ^tnicuique  de  Anglifi  tn/^are  in  Scotiam  per  Keentiam'fy 
lit  eras  de  eonductu  custodis  MarchisB^  4*  qyod  idem  Johannes 
habuit  tales  literas  Andreae  de  Harcla,,^  ibidem  talithr  moram 
fecit  per  unum  annum  dbsque  eOy  quud  aliquo  tempore  Scotis /r^ 
diclis  fait  adhmrensy  8f  quod  idem  Johannes  rediit  in  Angliam 
durantibus  treugis  priedicHs^  fy  semper  hactentcs  jfuit  ad  pacem 
nostrum  ^  patris  hostri.^*  ,  Nqta,  this  %9ndrew  Harcla  haviilg  been 
created  earl  of  Carlisle  was  by  an  extrajudicial  military  sentence 
first  degraded,  anfd  then  had  judgment  t>f  high^  treason^  given  against 
him.     ^.18  Ei.2.  Rot.'^A  in  dorso  rtx. 

If  the  king  of  England  and  the  king  of  France  be  in 
amity,  yet  if  a  subject  of  the  king  of  England  solicits  by  £  167  3 
letters  the  king  of  France  to  invade  this  realm^  this  is  high 
treaton :  it  was  the  case  of  c^rditial  Poole^  who  wrote  a  hook  to  that 
purpose  to  Charles  the  emperor.  Co.  P.  C.  p.  14.  It  is  certainly  an 
overt-act  to  prove  treason  in  compassing  the  king's  ddath,  but  it 
seems  not  an  overt-act  t(>  convict  him*  of  adhering  to  the  king's 
enemies,  for  at  the  time  of  thie^act  done  the  emperor  was  not  an 
enemy.  Co,  P.  C.  p.  14. 

If  an  Englishman  during  war  Wween  the  king  of  .fin^&ini/and' 
France  be  taken  by  the  French,  and  there  swear  fealty  to  the  king  of 
France;\{ithe  done  voluntarily,  it  is  adhering  to  the  king's  enemies; 
but  if  it  be  done  for  fear  of  hid  life,  and  th^  he  returns,  as  soon  as 
he  might,  to  the  alligeance  of  the  cfo wii  of  England,  this  is 
not  an  adherence  to  the  king's  enemies  within  this  act.  [168] 
Claus.  7  E,  S.part  I.  m.  15.    John  Culmh^s  land  being 

-  I        ■  •-  -    -  • r ■ -■• 

[5]  it.  ▼.  J>«  b  Jl0fte,  21  fi».  TV.  687. 
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seised  upon  this  account  there  wets  oueftr  Je  main  euni exiUbvSj  <^iria 
comper^um  e^t  p^r  inquisitionemV  ^c.  quod  Johannes /e^A  &dein  & 
paeem  hostram  extitit^  quod-que  iderti  Johannes  eaptus  fuit  de  guej^rll 
per  <%o/o«  inimioos' nostrosi  &.  ip  Tppsont'xti  Scotid  per  dictosr  inimi- 
cosrnpstros,  &  pro  vit&  en$  salvand$  ad  fidem  dictorum  Seotorum:^T 
dimidium  annum  -e^ztitit,  quodqqe  idem  cTb^onnef  postea  in  ^ngfiam 
rediit,  fL  ad  fidem  &  pacem  no$tram  a  tempore  prs^dioto  haeteuCks 
exiitit'/^  tbo'this  was  before  25  E:  3.  yet  the  instance  is  useful,  be- 
cause adhecing  to  the  king's  enemies  was  then  treason. 

If  a  captain  or  other  officer,  that  "hath  ^he  custody  of  any  of  the 
king's  castles  or  garrisons^  shall  treacherously  by  combination  with 
the  king's  enemies,  or  by  bribery  or  for  reward  deliver  thetn  up,  this^ 
is  adherence  to  the  king's  enemies.  This^was  the  case  of  William 
fFej/o/i  for  delivering  up  the  castle  of  Oughirewicke^  wd  Johnde 
Gomeneys  ior  deKvering  up  the  castle,  of  t/fr^fe^  iu  jpVance,  both 
which  were  impeaplv^d  by  the  commons,  and  had  judgment  of  the 
lords  in  parliament,,  -ffo/.  Par,  1  JR.  2.  n:  40.  namely  William  ff^es* 
ion  to  be  drawn  aodMnged,  but  ekeeutiop  was  respited,. i7tie/tf  roj^ 
n^est  unoore  enforme  del  manner  de  cest  judgement :  Oomeney's 
judgment  was  thus,  Les  seigneurs  in  plein  parlement  ▼o.us  adjudgent 
aia  mort,  &  pur  ceo  qu'estes  gentlehome  &  banneret  &  aves  serve  le 
aiel  le  roy  en  ses  guerres,  &  n'estes  lige  home  nostre  seigneur  le  roy, 
vous .  seres  decolle  sand  autre  justyce  auer,  but  execution  was  rer 
6pited.(77i)  •    f 

And  note,  tho  the  charge  were  treason,  and  possibly  the  proofs 
might  probably  ^amotuit  to  it,  and  Walsingham  sub  anno  I  R.  2. 
tells  us  it  was  done  by  treasoUr^  yet  the  reason  expressed  in  the 
judgment  against  Weston  is  only;  que  surrendists  le  dit  castle  de 
Qughtrewicke  al  enemies  nostre  seigneur  le  roy  ayant  dits  sans  nul 
duresse  ou^defalt  de  victualls  contre  vous  li^eance  &  emprise  :  and 
the  like  reason  is  exprest  in  the  judgment-  against  Qomeneysr^  Voiis. 
ecQprists  a  sauement^  garder  siuis  le?  surrendy  a  nutly,  &c, 
[  169  ]  &  or^  vpui§  Joharksms  nul  dure^e  oU  defalt  de  victuals  bu 
de  artillery  ou  autres  choses  necessaries  pur  le  defence  de 
dlts  ville  &  ca^le  de  Jirde  sans  commandment  nostre  seigneur  le  roy 
malement  I'auets  delivers  &  surrendres  al  enen;iies  noske  seigneur  le 
roy^per  vostre  defah  demesne  centre)  tout  plain  de  droit  &  ireason,  & 
encountre  vostre  emprises  suisdits,  &c. 

The  truth  is,  if  it  were  delivered  up  by  bribery  or  ireafchery,  it 
might  be  treason,  bvit  if  delivered  up  upon  cowardice  or  imprudence 
without  any  treachery,  tho  it  were  an  offense  against  the  laws  of 
war,  and  the  party  subject  to  a  sentence  of  death  by  martial  law,  as 
it  once  happened  m  a  case  of  the  like  nature  in  the  late  times  of 
trouble,(n)  yet  it  is  not  Xreaspn  by  the  pommon- law,  unless  it  was 
done  by  treachery ;  but  tho  this  sentence  was  given  injerrorenh  y^ 
it  was  not  executed :  it  seems  to  be  a  kind  of  military  sentence,  tho 

(m)  See  these  cases  State  TV.  Vol  I.  p.  795. 

(n)  This  wap  the  case  of  Col..  Fiennea^  parliaiuent  ffovernor  of  Briitai  for  eow&rd]/ 
iiirrendering  tlie  samo  to  the  Jung*s  forces^    ^^  '^^^^  TV*  V^  ^  Ih  '^^^- 
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given  in  parliament,  likeNunto  that  of  the  baron  Graystack  governor 
of  B^rwicky{o\  who  travelled  into  France  without  the  king's  com- 
mandniienty  and  left  4he  care  of  the  garrison  to  Hoberi  de:  Ogle  a 
valiant  knight,  who  used  all  itnaginable  courage ,  in  defense  thereof^ 
but  it  wask)st^  the  absence' of  the  baron  of  Gray  stocky  who  was 
thereupon  jsentenced  to  death,  because  he  had  undertaken  that  charge, 
and  yet  went  from  H'without  the  king's  comn^and^  and  in  his  absence 
it  was  lost :  (his  also  ifeems  rs^ther  a  Sentence  of  council  of  war,  than 
a  judgment  of  high  treason^  and'  thus  far  touching  the  treason  of 
adhering  to  the  king^s  enemies  within  the  land,  and  without. 

Totiching  the  trial  of  ^fbreign  treason,  viz.  adhering  to  the* king's 
enemies,  as  also  for  compassing  the  king's  death  without'the  king- 
dom  at  this  clay,  the  statutes  of  35  H.  8.  capi  2.  hath  Sufflciehtlyi  pro^ 
Tided  for  it.(/?.)  P,  13.  JS/«>;  Dt/er,  298,  300.  5?ory'jcase; 
but  at  common  law  he  might  have  been  indicted  in  any  f  170  J 
county  of  Englandy  ^nd  especially  where  the  bfiender's 
lands  lie,  if  he  have  any.  5  S.  9.  Thrial  54. 

And  it  seems,  if  the  adhering  toahe  king's  enemies  Were^upon  the* 
narrow  seas,  this  is  an  adherence  to  the  king's  enemies  within  the 
realm,  and-tho  it  be  triable  by  a  special  commission  at  this  day 
grounded  upon  the  statute  of  28  Hi  8.  yet  at  common  law  it  might 
have  been  indicted  and  tried  in  any  adjacent  county  by  a  special 
commission  of  oyer  and  terminery  for  the  narrpw  seas  are  within  the 
king's  alligeance,  and  part  of  the  re^^lm  of  England.  6  JR.  3.  Proiec* 

Hon  46.  Co.LU.260.m 

•  •  ■  ',1 

(o)  See  this  e«ie  State  TV.  Vol.  I.  p.  ^97.  s  ; ' 

(  p)  Tliis  statute  gives  power  to  try  such  treasons  in  t^  king's  bench  or-by  commis- 
•ioners  in  any  county  appointed  by  the  commission,  and  continues  in  force  notvyithstan^- 
iog  1  4r  3  P^'  4r  ^^'  ^P*  ^O*  which  reduces  the  methods  of  trial  for  treason  to  the 
oourae  of  the  common  law,  because  it  is  not  introdnctiTe  of  a  new  law,  but  only  aettles'a 
point,  that  was  befbre  doubtful  at  (^mmon  law;  and  it  was  ^«cordingly  so  resolved  ia 
fiksrse's  case,  Duer  298. 6.  Co.  R  C.  p.  24. 

; ■     ■• — : .     . 

r. 

,[6]  The  foH^wing  have  been  laid  down  as  overt  acts  of  adhering  to  theking**  enemies. 
Every  assistance  given  by  the  king's  subjects' to  his  enenlies,  unless  given  from  a  well 
grounded  appreb^sion  of  immediate 'death  in  case  of  a  feiusal,  FobU  216.  Hawk.  e.  i7« 
a.  38;  to  join  the  king's  enemies  in  acts  of- hostility  against  his  alljes,  Fo$t,  210.  R.  v. 
Vaughan,'8aO[.  635;  to  join  the  enemy's  forces,  although  no  acts  of  hostility  be  committed 
by  them  either  against  the  king  or  his  allies,  Foitt*  2l8.  Salk.  634.  5  Sit.  TV.  17 ;  to  raise 
tnapa  for  the  enemy,  M.  r.  Harding.fi  Ventri  3 16-;  to  deliver  up  the  king'a  castles,  forts, 
or  ships  o^  war  to- the  enemy  through  treachery,  or  in  combination  With  them,  Fott.flld. 
3  Ikii.  10.  apte^  168 ;  to  deitain  the  king's  castles.  Sec.  if  done  in  confederacy  with  the 
enemy,  FotL  919;  to'send -money,  arms,'  intoUiffence,  or  the  like,  to  the  king's  enemies, 
FoH.  217,  atthougfa  such  money,  intelligence,  £c,  be  intercepted  and  never  reach  them. 
R.  v«  Gregg,  10  St.  TV.  Appdx.  77.  Fast.  198.  217.  R.  .v.  Hensey,  Burr.  642.  R.  v.  Lord 
Preston,  4  St.  TV.  455.  R.  v.  Skene,  6  T.  12.  527. 

Every  species  of  aid  and  comfort,  in  the  words  of  the  statute,  which  when  given  to  a 
rebel  within  the  fealm,  wquld  takke  the  persoii  guilty  of  levying  war,  if  given  to  an  ene- 
my, whetlier  within  or  witboot  the  realm,  will  make  the  patij  guilty  of  adhering  to  the 
king's  enemies.  1  Eatt,  P.  C.  78.  RefbsiAg  personal  assistance  to  the  king,  either  against 
rebeb  or  an  invading  enemy,  ii  not  an  aclhorence  within  the  statute,  though  a  high  mis- 
demeanor. 1.  JSssf,  P.  C.  80:  Continuing  in  an  enemy's  country,  not  of  itself  an  adhe- 
renee;  unless  the  party  Tolui^tafUy  aweara  fealty  to  the^emy,'or  actually  assists  them 


J. 
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ID  the  war,  or  ooleM  he  refines  to  return  ^home  upon  privy  se^  oc  proclamatioii,  or  noUoe 
iKereof ;  though  miQfa, refusal  is  only  evidence  of  an  adhering.  1  Ea$t^  P^  C  81.  It  is  no 
treason  to  relieve  a  rebel  out  of  the  realm.  id.7Tt     ' 

The  words  •*  adhdriag  to  their  ejiemiesj  giving  them-  sid  and  ooufortt**  in  the  Gonstitiu 
tum  of  the  Vnittd  StaU$,  having  been^ak^ti  ftom  the  25  JStfao.  3.  ^usi  receiver  it  ie  con-- 
ceived,  the. same  construction  ndiich  is. given  to  them  in  that  statate^  2  Burr^  TV.  402. 
In  1778  and  1781«  there  were  trials  for  treaiion  in  Penn^eania,  in  adhering  to  the  enek> 
mies  of  the  Bute  and  of  the  UnUed  Siate$,  I  DaU.  33.  89.  9  itf.  86.  Tke  JhUed  SMf  r. 
Pfyor^  3  IF.  €.  C.  A.^34,.and  Tibs  PeapU  v.  pyneh,0taL  11  Jtknt,  549,  ate  ihe  only  two 
6«MS  that  have  htppened,-einee  the  framing  of  the  Constitution,  of  this  species  of  treason. 
The  former  was  an  indictmeot  for  .treason  ip  adhering 'to  the  eneiny,  charging,  the 
defendant,  amongst  other  things,  with  going  from  the  BrUiak  squadron  to  the  State  of 
i>eiat0are,  with  intention  to  prooure  provisions  for  the  squadron.    It  was  held  that  tfa« 

foing  from  the  squadhm  to  the  shore,  for  the  purpose  of  peaceably  procuring  provisibns 
»r  the  <uiemy,  did  not  amount  to  ap  act  of  treason ;  as  this  act  rested  in  Jntention  qnly, 
which  is  not  punishable  by  our  laws.  Miter,  'it  a  person  has  carried  prdvisions  towardk 
theen'emy^  with  intent  to  supply  him,  tiiough  that  intention  shpnld  be  defeated.  If  the 
intention  of  the  defendant  had  been  to  prbeure  provitfionii  for  the  enemy,  hj  unitihg  with 
.him  in  hoetUitie^  against  the  eiti^ens  of  the  United  Statee,  hitf  prqgresvng  towards  tHe 
shore  would  have' been  an  overt  act  of  adhering  to  the  enemy,  though  no  other  act  wajs 
committed:  '  In  Tke  PeopU  ▼.  Lynch,  the  defendants  were  acquitted,  on  the  ground  that 
the  offence  c»f  adherihg  and  giving  aid  and  comfort  to  th^  pobKe  enemies  ofthe  UnjUt^ 
iSKntes,  is  not  treMon  egeioat  the  people  of  the  StaU  o/  iVeio  Y^^  See  4  T^idksr?*  BL 
Com.Ap4x.Z2, 


CHAPTER  XVL 

CONCERNING  *  tBSASON   IN   COUNTERFfilTINCt  THS   GREAT  SEAL   OR 

PRIVT   SEAL. 

First,  I  shall  upon  this  article  considar  how.  the  common  law  stood 
before  this  statute,  and  \«rhat  kind  of  offense  this  w^s  antientiy,  and 
how  punished.  Secondly^  I  shall  consider  how,  the  law  hath  beea 
taken  touching  this  offense  since  the  statute,  and  how  punished. 

I.  The  great  seal  of  England  is  the  gres^t  instrument,  whereby 
Ihe  king  disjpenseth  th6  great  acts  of  bis  government  and  ,the  adminis- 
tration of  justice;  uni;ler  this  seal  the,  great  commissions  to  his 
justices  and  others  are  passed ;  original  writs  and  mandates,  and 
.those  processes  that  issue  out  of  chancery,  all  the  king's  grants  and 
charters  of  lands,  liberties,  franchises,  honours^  pardons  are  parsed 
under  tl^isseal.[l]. 

There  is  or  s[hould  be  always  a  memorandum  made  upoa 
[  171  ]  the  close  rolls  pf  the  breaking  of  the  old  seal  and  making 
and  delivering  of  the  new ;  and  by  the  very  delivery  of  this 
seal  the  .office  of  keeper  of  the  great  seal  is  constituted,  and  moat 
ordinarily  is  to  ihe  same  person,  that  is  lord  chancellpr :  sometimes 
the  custody  of  the  great  seal  is  in  one  person,  and  the  office  of  lord  * 
chancellor  in  another;  but  always  a  memorandum  of  the  delivery 
^  thereof  entered  upon  the  close  rolls.  The  great  seal  consists  ordina- 
rily of  two  impressions^  the  one  the  very  great  seal  itself  with  the 

I  ■  ■  ■  I        '  ■■        I  ■■■■■■    ■      ■  I  I 

[1]  2  M  Com.  305. 34[& 
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king's  effigies  instamped  on  it,  the  other  is  cotnraonly  called  pe$ 
^illiy  and  sametimes  in  oar  old  b^oks  called  le  iarge^  which  is  the 
impression  of  the  king's  arms  in  the  figure  of  a  target,  whiph  is  used 
in  onatters  of  smaller  momei^t  as  certificates,  whic^  aire  usually 
pleided  sub  pede  sigitlu 

^Antiently,  when  the  king  travelled  into  Normandy jFranctj  or 
other  foreign  kingdoms  upon  occasion  of  war  or  the  like,  there  werd 
two  great  seals,  one  went  along  with  the  king,. the  other  was  left 
with  the  cusios  regnij  t)r  sbmetimei?  with  the  chancellor,  if  he  went 
not  along,  with  theking,  fo^  the  dispatch  of  the  affairs  of  the  king- 
dom, and  then  the  king  upon  -tiis  return  sometimes  redelivered  the 
old  seal  and  took  in  the  neW,  daus.^d  E.  3.  pari  2.  m.  2^,  dors. 
Clausi  \9  E.  3.  part  2.  m.  33  ^  JO.  dors.  Claus.20  E.3?part  2. 
m.  18.  dors,  fyfrequentissiml  hlibi'in  dorso  clausorum^  •  . 

ThcT^^'vy  seal  is  ordinarily  a  warrant  for  the  passing  of  things 
under  the  great  seal,  sometime^  a  warrant  tp  issue  treasure,  to  make 
allowances,  &c.  vide  llCo.  Sep.  92.  the  eatl  of  Devonshire's  case; 
and  this  seal  is  ordinarily  in  the  custody  of  the  lord  keeper  of  the 
privy  seal  or  commissioners  thereunto  appointed* 
'  Besides  these  seals  of  greater  moment,  there  are  other  seals  of  the 
king,  as  the  prtvy'«i^e/,[2]  the  particular  sea^s  of  the  seVeral  c6urts, 
that  of  the  king's  bench  Bind  common  pleas  in  custody  of  the  chief 
justices  of  either  court,  or  their  clerks  appointed  for.  that  purpose,  th^ 
seal  of  the  exchequer  in  the  custody  6i  the  Chancellor  of*  thp  exche- 
quer, the  seal  of  the  duchy  of  ^Lancaster 'm  the  custody  of 
the  diancellor  of  the  duchy,  the  seal  6f  the  county  palatine  [  172  3 
of  lAincasier  in*  the  cu^dy  of  the  cl^ancellor  of  the  county 
palatine,  which  are  sometimes  in  the  samepersoti,  the  seals  of  couti^y 
palpi  tine  of  Chest  er^  Of  the  several  justices  of  assise,  oyer  arid  terminer 
and  gaol-delivery,  the  king's  seal  of  statutes  and  recognizances,  the 
seal  of  the  cocket;  and  for  the  most*part  these  seals  are  delivered  by 
the  king's  order  signified  sometimes  by  his  privy  signet,  sometimes 
by  his  secret&ries,  but  antiently  the  most  of  them  were  delivered  by 
the  king  in  person  to  the  several  persons,  that  had  the  custody  there*- 
of,  and  a  memorandum  made  thereof  upon  the  back  of  the  close 
roll.  Claus.A3.  E.  3.  m.  IS.  dors.  . 

The  antient  ikianuer  of  delivery  of  the  seal  for  statutes  merchant, 
and  probably  for  other  seals  of^lik^  nature  was  by  the  king  in  per- 
son as  befbre,  or  by  a  close  writ  atid  memorandUtn  under  the  great 
seal.  T'  19  E.^  I.  it  is.commanded>  that  for  the  future  it  should  be 
delivered  Under  the  seal  of  the  chancellor  of  the  exchequer. 

The  mannerantiently  of  delivering  the  judicial  seals  of  the  king's 
«    bench  and  common  pleas  was  by  the  king  or  chancellor,  to  the  chief 
justices  respectively,  atid  in  like  manner  the  judicial  seal  of  the  ex- 
chequer to  the  chancellor  of  the  exchequer ;  these  were  ordinarily 

[2]  For  the  nature  of  the  aignet  and  priYT  aeala,  lee  the  ease  R»  NkkM  PaltnL 
lFkm.Ch.Rep.Ze. 

VOL.  !•— 20 
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in  two  pieces^  Claw.  43  S.  9./m.  18.  dors.  The  profits  of  the  seals 
belonged  to  thd  king, except  theseventh  penny>  which  is  the  fee  -of 
either  chief  justice  ;{ct)  and'wTiep^thef  king  farmed  out  the  profits  -xif 

tde  seat  of  either  court,,  spmetiioesoi^e  piece  remained  with 
1^  173  1  the  chief  justice  or  his  deputy,  the  ^ther  piece  jc^mained 
.  '  with  the  farmer  or  his  deputy:  these  profits  of  the  seajs  of 
the- courts. of  the  king's  bench  and  cominofv  pleas  Were  let  for  lOQOh 
per  annum{b)  by  the  king.  *  M,  18  E.  "S.  Bot.  SS.Sex.  P.  f^OE.  S. 
Bot.Sl.  T.  22  E.  3.  Rot.  IIS.M.23  E,  3.  BoL  31.  coram  rege.(c)  . 

-      ■'       ■ -.       ■         '      .       *•      •  '      '' 

(a)  Th«  aatieni  fee  to  tbe  chief  jaetioe  wai  oae  penny,  for  every  writ,  M  appeare  ften 
%wo  of  the. records  here  quoted  by  our  author,  viz,  20  £.  3.  Rot.  87.^  K  3.  RoL  11^. 
the  .first  'of  these  U  a  grant  to  Widter  of  Yarmouth  of  the  profits  of  the  seaJs  tw  ten 
years,  in  ^consideration  that  tHe  said  Walter,  should  pay  to  the  derlk  pf  the  hanapec  for  the 
sing*B  use  250  marcs  .every  yetf,  and  should  like^se-  diMhtrge  a  (|ebt  of  ihp  king*s  \»f 
SDOOi.  by.tbe  yearly  payment  of  ^OOZL  the  skid  Walter  to')^  allowed  every  year  mil 
.  $eldo  for  his  expenses  in  seolinc  writs;  all  writs  ad  sectam  rtgiB^  ^c,  to  pay  no'fecs,  Et 
que  les  justices  preigiient«ii  denitr  du  brief  per  lour^alz  en  manere  come  ad  este  uM 
ia  temps  passek  ^  '  K         - 

TJie  latter  is  a  grant  of  tlie  king  (upon  biflyJiaving  tesomed  the  seab  on  accovnt  of 
soine  misdemeanor  committed  by  Walter  of  Yarmouth)  to  John  de  Padebury  and  Hei^hf 
de  SulihuU,  reddendo  inde  regi  de  Clarb  per  annum  ducentas  &,  qua^r  ?iginti  raarcas 
per  mtous  elericrhanaperii,  -writs  ad  septkm,  regisv  Slc.  to  pay  lio  ^s,  8D.qnod  josfitiarii 
nostri  inplaceis  iHis  percipiant  vniiip  <2eiuirittm^  de  brevi  pro'sigiUissuia,  prout  ibideih 
bactenus  e^t  usitatum :  it  should  seem  therefi)re,  as  if  the  person  en^loyed  by  oar  author' 
.  to  consult  the  record  oustool^  the  word  yn  in  the  first  grant  for  a  numeral  vii,  and  that 
&is  vas  the  occasion  of  J>is  making  the  seventh  penny  tQ  bb  the  lee  of  tbe  dhief  justice^ 

(6)  These  profits  vere  not  let  for  above  three  or  four  hundred  pound*  ./wr,enn«m,  ae 
appears  not  only  firom  the  above«mentioned  ea^es,  (the  highest  of.  which  ie  200/.  and  2S0 
Siarksper  annum^  which  is  liQ'more  than  366/.  13s.  4<2.)  but  also  from  the  18  £.-3.  RaU 
95.  w-h«fe  the-  king  signifies  by  writ  SO  Oc<o6.  to' his  justices,' that  he  Bad  granted  to 
MaHheuD  .Canateon  and  his  assigns  totura  proficmim  ad  se  de  eigillis  bnMiinM*brevittni 
judicialium  d^  banqo  sue  &>  banco  comihuni  exeuntinm  pertinent,  usque  ad  termiimm 
decem  annoruih,  in  valorem  trescentarum  libirarum  per  annum,  de  qoibos  ipsi  solvent  ail 
^us  regis  custodi  hana^if  cancellarioe  quolibet  dictorum  decem  ^nndrum  centum  librae 
de  exitibus  brevium  predictorum,  &  reservabunt  penes  se  totvm  proficuum  residuum  db 
•Kre^ibus  supradiotis  durante  dicto  termino  in -^eoonppensationeih  decern  [dvoJ^iniUxttdi 
librarom  sterlingornnif  dequibus  predictus  Mattheuo  in  debitis, in  quibyui rex  certis  per. 
•onis  in  ducatu  Aquitanie  tenebatur,  assumpsit  regem  acquietare '  &  exoperare;  ^ita 
semper  qnod  brevia  ad  sectam  &  pro  cprnmodo  regis  per  visum  &/  testimonium  illorum, 
qui  pro  rege  prosequuntur  ac  brevia  pro  bominibus  de  euriis  regis,  St.  pauperibns  bomi* 
nibas  facta  &,  facienda  absque  aliquo  inde  solvendo  4cliberentur,'prout  bactenus  in  can* 
cellaria  fieri  cohsuevit.  fit  sciendum  quoa.  eode^  20  die  Octob.  ^Rpbertus  de  Sadyng* 
ton  Caocellar' .  domini  regis  Uberavit  Williehno  Scoi^  [capital!  justitiario]  apud  Wesim^ 
qnoddam  <eigillom  domini.  regis  pro  brevibus  predictis  in  baneondbmtni  re?is  sigrOlapdis, 
oojus  unani  partem  idem  Willielmua  Scot  Jiberavit  cui<^am  Rogero  de  MerZatoe,  deputatb 
dicti  Mattkei  Canoecon  juraU^  aliam  vero  partem  ejusdem  sigilli  penes  'se.ipsum  reti- 
nendo ;  Et  dictum  est  eidem  Rogero^  quod  officio  prsdicto  bene  &  fidcliter  intendal 
■ecundum.formsm  &  conditionem  In  brevi  priBdicto  contentas  periculo  quod  incumbit,  &,c. 

Altho  the  consideration  is  here  said  to  be  the  discharging  of  a  debt  of  ten  'thoosi^d 
pounds,  (which  probably  led  our  author  to  think  the  profits  were  let  at  10001.  per  tfnnvm, 
#0  that  in  ten  years  time  that  debt  might  be  discharged)  yet  the  annual  produce  of  the 
eeajs  being  no  more  than  300L  one  hundred  whereof  was  to  be  paid. yearly  for  the. king's 
use,  it  seems  to  me  pretty  plain,  thajt  tbe  king^  debt,  which  he  undertook  to  pay,  could 
lie  only  two  and  not  ^en  thousand  pounds ;  what  strengtliens  this  observation  is,  that  the 
indentures  of  agreement  being  in  Fi'eneh,  it  was  very  easy  to  mietake'^u:^  for  dix, 

(e)  This  was  a  grant  of  the  seals  of  the  kingV bench  and  common  pleas  to  AnAanif 
Bache  for  seven  years  in  recompenaationem  Beptin^entaritm  marcarum  (due  io  him  on  an 
•nnuity  formerly  granted)  at  the  rate  of  200/.  per  annum  for  the  two  first  years  of  Um 
iliid  term,  and  200  marks  per  annkn  for  the  five  Mmaining  years,  thesuA  An^iony  to 


HISTORU  PLACIfORXJM  GORONJB.  17$ 

'        •'  '    ' 

Maofiimds  the- jHstic^a  issued  process  undeY  thctir  own  seals  qntor 

the  sheriflfs:  this  was  complained  of  inter. petii Hones  patr 

liamehti  12  E.  3.  n.  6.  by  the  cbancellor  ofthe  exchequer  ^  X74] 

and  clerk  of  the  haiiaper,  as  a  derogation  to  the  king's  profit, 

and  contrary  to  the  doty  of  the  sheriff,  who,  by  his  oath,  is  bound  tO' 

receive  no  writs,  bat  ^nder  the  king's  seah  the  answer  is,  Soil  briefe 

mand'  a  justic' de  common  banc  contenant  I'^ffeot  de.  petition,  & 

quils  pur  l6ur.a()visemeQt  facent  tiel  >remedy  en  lovir  place,  come  ila 

verrpnt^  qe  soit  a  faire  a  profit  du.roy.       '  \  . 

And  it  seems  noost  usual,  that  since  that  tio^e  judicial  process  not 
only  in  those  gi'eater  courts,  but  in  most  other  courts  issiied  under 
the  king's  seals  thereunto  deputed,  yet  justices  of  assise  and  gaoU 
delivery  eometimes  make  their  precepts,  under  their  own  seals;  vide 
Judicial  Begister,  34,  35,  41,  43,  73,  84.  vide  pur  ceo  Rot.  Pari* 
85  B.  3.  n.  )35.,a  petition  that  judicial  process  out  of  the  king's  bench 
and  common  pleas  might' issue  under  the  seal  of  the  chief  justices^ 
as  is  Used  in  ejfref  asAsesy  fy  oyer  fy  termineryhwi  denied.  .     ^ 

But  to  return  to  the  business  of*the  great  and  privy  seal.. 
.  The  great  seal  which  Matthew  Paris^d)  sub  anno  1250.  well 
ca1l»  {chviif  regni)  hath  been  with  great  care  and  solemnity  kept  a^nd 
used^  and  therefore  antiehtly,  when  there'  was  any  change  made  of 
the  great  seal,  there  was  not  only  a  memarandumvtxdAe  thereof  m 
darso  ciausorum  eancellarissj  and  a  public  notification  thereof  in  the 
court  of  chancery,  but  public  proclamatiot^  was  made  thereof.  Cldui. 
1  E.  S,'purt2  m.  U.  dorso. 

Yet  in  cases  of  speed  and  necessity,  and,  sometimes  for  distinc- 
tion's sake  the  king  used  a  private  seal  fejr  such  occasions,  which 
were  to  be  passed^  under  4he  great  seal. 

King  </bAn  died,  bis  son  king  Henry  III.  being  but  about  ten  years 
old,  from  the  beginning  of  his  reigti  until  3  H.  3.  all  grants  p'afsed 
under  tbe  seal  of  the -earl  marshal,  that  was  his  protector  or  guardian^ 
but  in  the  king's  name,  vii^  In  cujus  rei  testimonium  has  literas 
nostras  sigillo.  eqmitis  mariscalli  rectoris  nostri  &  Tegni  nostri  sigiU 
latas,'  quia  nondi^m  sigillum.  habuimus,  vobis  mittimus,  teste  WiU 
lielmo  comite  niariscallo%  This- seal  he  continued  till  the  third  year 
of  his  reign,  Cfaus.  3  jK  3.  tn.  14.  Ate  inqepit  sigillum 
regis  currere:  an^  in  Iher  8am6  third  year,  viz.  Pat.  3  ZT.  [17^] 
S.  J7I.  6.  there  was  a  provision  made  in  parliament  for  the 
discrimination  of  those  charters,  that  passed  during  his  minority  and 
after  his  full  age,  in  these  words:  Henricus  dei  gratidf  S^c.  Sciatis 
qn6d  provisumest  per  commune  ponsilium  regni  >2ostri,  qu6d  nullas 
cartas,  nulte  literss  patentee  de  confirmatione,  alienatione,  venditione 
vel  donatione,  sen  de  aliqua  re,  queo  cedere  possit  in  perpetuitatem, . 
sigillentuif  magno  sigillo  nostro  usque  ad  setatemnostramcompletam, 

Testej  ^e?^  and  after  the  seUing  down  of  divers  witnesses  aire  these 

.^  '.        - 

p^j  to  the  d^rk  of  the  hanap^r  for  tbe  kind's  use  one  [t¥)o]  handred  marks  per  annmn 

lor  Uie  two  finit  years,  and  one  handred  marks  per  'annum  fot  the  five  remaining  years; 

■Dd  the  kinjg  thereapoa'  itends  his  writ  de  admitt^ndo  prsdictam  Antonium  vel.  ejus 

' attorn*  ad  offietoin  prtfdietum  ipodq  debito  faciendum;  aod  he  was  admitted  Acoqrdiiigly.* 

{d)p.7Q3. 
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words/"  ProTlsiMh  est  etiam  per  cornmune  consilium  re?ni  nosirit 
coram  omnibus  preedidtis^  quod  si  aliq[ue  carl»  vel  aliqiie  litel*8&  paten- 
tesfact^  second  (im  aliqukm  pr^dictarum  fprmarum  sigillatse  inveniaor 
tiir  praedicto  sigillo,  irritaB  habeantu/  &  inape^,  testibu^  prGBdictis.'f 

It  appears  Claus.  2Q.  Ei  2.  m.  3.  dbr.9.  in  the  beginning  of  that 
miserable  tragedy,  that  the  26th  o(  October  20  E.  3.  the  king  flying 
from  his  wife  and  son,  who  was  afterwards  king,  a  great  number  of 
lords ^nd  others  chose  Edward,  the,  king's  eldest  son  to  be  custos' 
r^gnij  supposing  the  kipg  to  be  out  of  the  kingdom;  at  thajL  time  the\ 
chancellor,  together  with  the'  great  seal  were  with  the  king,  and  the 
ne^z;  custos  regni  ^a,  qusa  juris  fuereat,  sub  sigillp  suo  private  in  cns«  ■' 
todia  domiuLSoberti  de  A^r;t7/derici  sui  existent',  eo  qndd  aliud 
sigillum  pro  dicto  regimine  ad  tun&non  habuit,  exercere  incepit  po3t<» 
modi!km  vero  20  die  Novemb,  proximo  8equent%captis  inimicis  prss- 
dictis  &'dicto.rege  in  I'egnumrevertente,  upon  9.  messuage  sent  to  thee 
king  for  the  seal  the  kti^g  thereupon  sent  the  great  seal  to  his  wifid 
and  son,  ut  non.  solum  ea,  qiiss  pro  jure  &  pace  essent  facienda,  Sed 
etiam  quae  gratis  forexit,  fieri  facerent;  the  seal;  was  brpoght  to  them 
26  Novemb,^fA  the  morrow  being  the  feast  of  St.  Andrew  \i  was 
opened  by  the  queen  and  her  son,  and  delivered  fo  the  bishop  of 
Norwich:  and  it  is  to  be  observed,  that  a  parliament  waS'6Ummone4 
between  the  26th  of  October  and  the  26th  of  Nof>ember\n  the  name 
of  the  king,  .but  to  be  held  before  the  queeii  and  the  custos  regni  in 
quindena  sancH  ^ndrese.y  which, summons  must  needs  be 
[  176  3  onder.his  own  private^  seal^  but  the  3d  of  December,  the 
'  great  seal  being  then  in  their  power  it  was  prorogued  unto 

the  morrow  oi  Epiphany:  the  first  ^ummona  is  recited'  in  the  writ 
otprorogationy  bqt  it  is  not  entered  of  record^  fs^t  it  was  a  hasty  con*  / 
fus^  business^  neitKer  h^d  (he  rolls  of  the  chancery  ip  th^ir  hands  to 
mefte  any  entry  ofit;  and  if  th^y  had  had  them,  yet  it  would  have 
been  irregular,  apd  not  hslve  amended  the ^inatter:.  all  that  I  shall 
farther  add  concerning  these  two  instances  is,  that  neither  the  seal 
of  WilKdm  earl  Marshal  used  by  -Henry  III.  nor  the  private  seal 
of  prtnce  Edward  were  great  seals  within  this  statute^^  whereof  the  ^ 
cot^nterfeiting  might  be  high  treason. 

^  When  the  king  dies,  tho  the  olSoe  of  keeper  of  the  great  seal 
elxpires,  as  well  as  all  commissions  to  sherifis  and  justices,. yet  the 
great  seal  of  the  last  king  cpntiniies  the  great  seal  of  England^  till 
another  be  made  and  delivered.  \ 

King  Edward  JII.  began  his  reig^n  the  25th  of  January.^  he  made 
the  bishop  of  Ely  his  chancellor  the  2Sth  of  January ^  it  was  not  pos- 
sible a  new  seal  could  be  made  in  that. time,  and  be^des  the  sear  was 
not  altered  till  the  dd  of  October  eodem  annOf  a^  appears  by  the  pro- 
clamation thereof,  C/tius.  1.  E,  3.  part  2^m.  11.  ifor*.^sothatall  that 
while  the  old  seal  with  the  old  inscription  stood ;  the  method  of  which 
alteration  was^  thus:.  The  king  by  his  proclamation  bearing  i^e^/e 
.3  bctob.  anno  1.  directed  to  all  the  chief  sherifis  of  j&n^/an^^  signify, 
ing,  that  he  had  made  a  new  great  seal,  and^th^tit  was  to  take  place 
ffom  the  fourth  day  of  that  n^onth  of  Octdber^  sends  them  the  impres- 
sion of  the  new  se^l  in  wax,  commands  them  (o  publish  it,  and  that 
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ihfter  the  bm%h  day  6f  'Octoft«r^hey jsbould  give ikith  to  it^  and  i&oeiv& 
no  writs  biU.under  the  new  seal  after  that  day. 

The  fourth  day  of  October  being  Sunday  the  bi«hop  pf  Elp  chan-- ' 
celfor  produceth  the  new  seal,  declares  th&  king's  pleasnre/that^  it 
should  be  from  thenceforth  used;:  the  Monday  dXiex  the  old  seal  is 
broke,  prxeipiente  regti  and  the  pieo&s  delivered  to  the  St)igurneL'(6?) 

A%?L\tij\5m%  Henry  Y\A\eA  SO  jiugxisti  anno  sui  dedvto^  ' 
a  parliament  was  sHmn^onied  by  writ  bearing  teste  29.  Sep-  [,177  ] 
tetnb,  anno  prima  H,  6.  to  be  held  die  tunae  ante  festum 
iiartinif^  commission  issued  td  the  duke  of  Gtontesterhe^Hn^ 
UateQ  Ndvemb,  1  H.  S,  ad  inchoandum  paHiamen^wrtiy  ^,  and  xhd 
bishop- of  Z^t^rAam  chancellor  to  £/enry  V.  detivefed  up  tbeseal  to 
thQ  king  28,Septefnb:  .  The^new  seal  with  4he  new;  iqscrifiition  was 
in  that  parliament  ordered  to  be  made,  the  bishop  of  Durham  waa 
made  chancellor  by  commission  wder*the  great  seal  dated  16  Novemb. 
tKe^hew  seal  was  not  made  till  some  time  after,  therefore*  the  old  seaj 
of  Henry  V.  was  usedMn  the  summons  of  the  parliament  and  all  the* 
transactions  till  the^'uew  seal  wi^s  delivered:  indeed  when  Edward 
IV.  assumed  the  crown,- the  Seal  olH^n^ry  VL  was  not  usea,  fox  it 
could  not  be  had.,  and  if  it  could,  yet  i/e/iryVI.  being  declared  an 
'usurper,  there  was  no  reason  iox  Edward.  W.io  give  any  counte- 
nance to  that  usurfmtion  by  usitig  of  his  seai^  who  was  declared  an 
usurper  and.attainted  of  treason.fd].   ^ 

So  that  (except  the  last  .case  of  an  usurper)  till  a  new  great  seal  be 
made,  the  old  seal,, being  delivered  to  the  keeper  and  lised  and  em-; 
ployed  as  the  great  seal,  Uthe^  great  seal  of  England  within  this 
statute,  notwithstanding  th^  variatiee  in  the  inscription,  poriraitnrej 
and  other  substantials  uom  the/itate  of  the  present  g^overnor.  ^ 

But  then,  what  shall  we  say  of  the  old  ses[l,'When  the  new  seal  is 
made  and  deliv^ed  of  record  to  the  keeper,  and  the  old  seal  broken  ? 
To  this  I  say,  1,  It  was  oncothe  great-seal  of  Efjtgland,  and  there- 
fore the  counterfeiting  of  that  seal  and  applying. it  to  to  instrument 
of  that  date,  wherein  the  old  seal  stood>  or  to  an  instrument  without,^ 
date,,  is  high  treason;  nay,  if  in  the  time  of  Edward  Wr^  man  should 
,  counterfeit  the  greal  seal  of  Henry  VI:  and  apply  it  to  a  patent  or 
other  instrument  of  bis  lime,  it  bad  been  high  treason,  tho  Henry  VI. 
were  ah  usurper,  and  his  seal  in  the  time  of  Edward  IV.  of  no  value. 
9  E.  4.(/)  .  _ 

But  wh&t  if  in  the  case  before  instaoQcd  in,  after  .the  4th 
of  October  1  E,  3.  a  maii  had  forged  a  graint  by  king  Ed-  [  178  ] 
ward  lil.(^)  bearing  teHe  2  E.  3.  when  the  old  seal  was  out 

(e)  The  Spigurnel  was'.an  officer,  whoAe  place  watf  ta  fMal  the  king's  writs.    Cambd* 

•  (/)  This  is  BagatU  case;  9  J7.  4. 1  h.  where  it  is  vaicl .  by  the  coansel,  '^That  a  man 
shall  be  arraigned  in  the  time  o£'E.4.i6t  treason  done  •against* if.  6,  in  compassing  his 
death,  Slc?'  ^     '    ' 

(e)  This  must  be  anders(6od  nnder  the  old  seinl.  *^ 

*  ^  -.       -  ■    «  ^  »..-»■.»  ,  ■ 

'  [3}  For  an  account  of  the  difficulties  thO)  parliament  got -into,  when  Lord  Keeper  IM* 
Oittm  carried  off  tlie  great  seal  to  the  kinff  at  York,  see  3  vol  Lord  CampbeW-a  lAvet  </ 
the  Chaneelloro.  p.  i.  tt  ieq, ;  2  Hallam'$  Cong'.  His.  222;  ^  * 
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of  date,  or  in  the  time  of  Edward  lY.  had  forged^  graotby  Edioard 
IV.  and  counterfeited  the  seal  of  Henry  VI.  thererunto  ^  this  seenos 
not  to  be  a  counterf^'ting  of  the  great  seal  of  Englandy  if  the  differ- 
^ce  appear  very  legible  and  conspicuous,  foe  jit  the  tiine,  whereunto 
it-  r^lates^  there  was  no  such  great  seal  in  being ;  but  if  the  diBerence 
between  the  seals  be. such  as.  be  not  evident  to  the  view  of  ervery 
man's  eye,  it  may  be  more  doubtful ;  Bed  vide^  de  Aoc  in/ra^ 

This  statute  speaks  only  of  the  great  seal,  ftod  privy  seal,  and 
therefore  no  other  seals  were  within  this  statute.  . 

But  by  the  statute  of  1  Mar.  sess:>2  cap.  6.  /*lf  any  do  falsely 
forge  or  counterfeit  the  queen's  sign  manual^  privy  signet  or  privy 
seal,  evety.such  offense  shall  be  high  treason,  and  the  offenders 
hereiii,  their  counsellors,  procurers,  aiders  and  abettord  -being  convict 
according  to  the  course  of  law  shall  be  adjudged  traitors  against  the 
qqeen,  her  heirs  and  successors.'^  But  now  what  ^all  be  said  coq«^ 
ceming  these-bther  seals  abo^e-mentioned,'  as  the  seals  for  the  write 
6f  tbQ  eourts^  of  king's  betich^  common  pleas^and  exchequer,  the  seal 
Tor  statute-merchant,  &c.       -     v     .. 

By  ttie  old  law,  it  seems  that  .counterfeiting  any  of  the  king'a  seals, 
wherewith  wHts  were  sealed,  'Was  petit  treason,  tho  it  came  Uiidier 
the  name  of  crimen /alsu  « GlantfUy  that  wrote  in  H&nry  II.'s  .time, 
^'Lib.  XIV.  ca/?.  7;'<'Distinguendum  est,  utrum  fuit  oarta  regia  an 
privata,  quia  si  carta  regia,  tunc  iq,  qui  super  hoc  c^nvineatur  (scili* 
cet  de  falsifica^tione)  condemnandus  est  tapquam  de  crimtne  la^sss 
majestatjs;  si  ^vero  fuerit  carta  privata,  tunc  ciim  convicto  mitius 
agendum ^st)'  sicut  in  cssterid  minoribus  criminib\is  falsi,  in  quorum 
judiciis.  consistit  eorum  condemnatio  in  membrorum  solummodo 
amissione,  pro  regia  tamen  vx)luntate."  Bracion^  Ihat  wrote  in  th^ 
time  of  Henry  III.  Lib.  III.  cap.  3.  de  crimine  besag  majeisiatisy  §  -2^ 
'  <<E6t  &  aliud  genus  criniinis  Isbssb  majestatb,  quod  inter  gra- 
£  179  Q  viora  numeratur,  quia  uUimum  inducit  supplicium  &<mortis 
occasionem,  scilicet  crimen  falsi  in  quftdam  sui  jspecib  &  quod 
tangit  coroha:m  Ipsius  regis^,  ut  si  aliquis  aceus^tus  fueritvelcofiv ictus, 
qudd  sigilUim  domini  regis  falsaverit  consighando  inde  cartas  vel 
bfevia,  vel  si  cartas  confecerit  &  brevia  &3igna  apposuerit  adulterina, 
quo  casu  si  quis  inde  inveniatur  culpabilis  Vel  seisitus,  si  warrantuiii 
non  habuerit,  pro  .voluntate  regis  judicium  sustinebit,  &,  si  warran- 
turn  habuerit  &  warrantizaverit,  liberabitur  &  tenebitur  warrantu^:'' 
Fleta^  that  wrote  in  the  time  of  £.  1.  Lib,  I.  cap.  22.  de  crimine 
/a/sty  tells  us,  ^*  Crimen  falsi  dicitUr,  cum  quis  accusatus  fuerit,  quM 
sigiilum  regis,  veil  appellatus,  quod  sigillum  domini  sui,  de  cujus 
familii  fuerit,  falsa verii  &  brevia  mde  consignaverit,  vel  ^cartam  ali- 
quam  vel.  lit'ejram  ad  exhaeredationem  domini  vel  alteriqs  damnum 
sic  sigillaverii,  in  quibus  casibus  si  quia  inde  convictus  fuerit,  detrac- 
tari  meruit  &  suspendi.  §  3.  Item,  crimen  falsi  dicittir,.  cum  quis 
illicitus,  cui  tion  fuerit  ad  hoc  data  authoritas,.de  sigillo  r%is  rapto 
vej.invento  brevia  cartasve  consignaverit:" 'j9rt7/on,  that' wrote  in 
the  Ume  also  of  S.  1.  cap.  4.  ^^  Soit  inquise  de  touts  ceux,  qui  ascua 
(ausiii  averont  fait  a  uostre  seale,  come  de  «eux  ^ui  per  ehgiu  oat 


HISTOSIA  PLAtHTORUM  CORONiEl  .  l79 

posCre  seale  pendn  a  ascuto  chartet  satins  eonge,  bu  qne  no^re 
8ea)«  6u'nt  emble  pa  robbe,  ou  autrement  troue  eSent  ensile  brefs 
sauDS  autre  auctorite,  and  cap.  8.  Oraund  tresod  est  a  faoser  nostre 
sea),  &c."  )  .        / 

Upon  these  old  books  there  is  no  differ^noe  made  touching  the 
king's  seals,  but  gen^railjr  this  erime  of  treason  was  supposed  in  coun* 
terfeiting  any  of  them,  but  most  certainly  the  statute  of  25  B.  3. 
extends  only  to  the  great  aind  privy  seai,  as  to  the  point  of  treason ; 
but  then  whether  that,  which  wasaXreasOn  before,  remain  not. still  ^ 
felony  at  the  coounon  law  (for  all  treasons  include  felony/  ^  H.  7. 10. 
Co.  P.  C.p.  15.)  is  considerable.  ... 

Af.  2.  H.  4.  B.  R.  Rot.  2.  as  I  take  it,  Visum  est  curiae,  qn6d  con* 
trafactio  sigiUi  regis  pro  recognitioitibus  noti  est  nisi  fel6nia:(A)  but 
tho  they  held  it  not  treason,  they  do  not  positively  affirm  it 
felony  since  the  statute  of  of  25  E.  3,  but  only  non  est  nisi  [  180  J 
feloniaj  triz.  that  at  most  it  can  be  only  .felony.  * 

P.  &  E.  2.  B.  Rot.  2.  Essex.  Johannes  de  Bosco  per  <;ur'  est  culpa** 
hilia'  pro  faljsitate^  eo,  qabd  cepit  cuUellum  suum  &  cale&ciebiat  euni 
apud  ignem'&  aperuit  brev&regis  &  imposuit  aliud  fictum,  dicitqndd 
est  clericus,  &vtradilur  ordinaiio  Westfn\{i)  Simile  P.  18  E.  2  B.  R, 
Roi^  25  Remi^k) 

(&)  There  is  no  «uch  entry  to  be  fbund  either  oa  the  Mcond  or  seventh  roll  of  tbo  plea ' 
ot  crowD-roii  of  that  Win,  but  the  vords  cited  by  our  author  are'  in  the  abstract  of  the 
roHs'of  the  ^ing*s  bench  of  AftcA.3  H,  4.  iZot  7.  but  up(fn  what  aothority  is  nncertaitu 
b^ng  in  a  different  and  more  oio4e>'n  hand  than  that  of  Mr.  Agard^  who' in  the  reign  of 
Janu9  L  abbreviated  the  kind's  benoh  tofh. 

(i)  TlJe  record  of  this  case  is  thus,  ^Jokn  dt  Bosco  was  arraigned  prafalsitate  sigilli'dt 
brevis  domini  regis,  eo  qnod  ivit  cum  brevi  [de  cancdUiria\  ad  ignem  Sl  calefaciebat  ciil- 
telUun,  Sl  com  iUo>idtello  ceram  dieti  broTts  findebat,aod  amoto  illo  breri  imposuii  allud 
breve  [Uis  isos  a  Sapersedeas  to  the  ehgriff  ^  Essex]  &.  iUad  in  eadem  eera  inclnsit  ^  tf a- 
didit  senrienti^Do  ilJad  breve  vicfei^miti  £i$ex  defereodnro,  qai  quidem  serviens  in  pne- 
•entia  prsdicti  JaAonntf  de  Boteo  liberavit  eidem  vicecomjti  falsum  breve  prradictumj;  Dicit 
qaod  clericus  est  :**  upon  ^hieh'  he  was  claifped  by  thfe  abbot  of  Weettnimier  bis  ordi* 
aary  ;  **  9ed  ot  sciatar  pro  -qoali  eidem  ordinario  Ubsrari  debeat,**  a  jury  ex  officio  pass 
upon  him,  who  find  him  guilty  **de  pnadicta  falsitate,  findeqdo  cum  cultello  soo  pnedicto 
eertfm  predictam  dc  imponendo  falsam  breve  predictuni,  sii^ut  ei  saperiusimponitur: 
Ideo  -inde  ad  judicium,  dc'o«  St  interim  committitor  raares<^h\  dre.'**  There  is  no  judg- 
miBot  ^nteredrupoo  the  roll;  so  that  IroiU  this  record,  which  is  not  in  u*ual  form,  it  m 
dooUful  whether  he  bad  his  clergy  or  not,vtho  from  a  jury  passing  upon  him  ex  officio  it 
is  most  probable  he  had;  but  yet  it  should  seem  from  the  case  of  Oeqffirep  de  HuntynUm 
if  Richard  de  ClpUon,  which  was  but  six  years  afterwards,  as  if  this  offense  was  not  so 
ranch  as  felony;  they  were  charged  *^pro  centrafa<^io.ne  sigilli  regis  Sc  carts  sub  .sigillo 
re^.  sip^ntrafkcto,**  which  wae  found  in  their  custody;  afterwards  they' plead  the 
king's-  pardon  **  pro  omnibos  fiiloniis  Sl  transgressionibus,  &.  quia  inspecttf^carta  predicta, 
qne  dicitnr  esse  contrafkota»  compertom'est  quod  carta  non  est  de  fbrra^  in  bancellaria 
r«gis  nsitatia,  iUspeota  etiam  eeni  ejusdem  eartn  suspects  compertdm  est,  quod  cera  ilia 
impressa  ssl  sigillo  regis  oancj^Uar*,  sed  prius  appdsita'fnit  cuidam  alteri  Ittern  regis 
patently  quod  citi»$  .did  jpsfcM  tranegreeeio,  quam  eontrafactiol  £t  dominus  rex  per* 
donavit  eis  .sectam  pacts  sue,  qua  ad  ipsum  pertinet,  de  omnimodis  feloniis  Sl  transgres- 
eidbibofli  dU3.-T— jam  per  tros  annos  -in  prisona  regis  stete^int  occasione  predicta  Sl  non 

alia  causa,  dictum  est p-quod  deliberet  eos^  Slc  Sl  ipni  cant  indo  quieti,  &o.  Et  carta 

ilia  oaneellatur  in  cue'*  Btich.  li  E,9B,  R.  Rot,  156.  Heref.firom  hence  it  appears  ^hat 
the  judgijoent  afterwards  in  JLfake^s  case  4  jfae.  l.,wte  agreeable  to  the  antient  reaolu* 
tioos,  ,  *   .  ' 

(i)  This  is  the  case  of  PhUip  Bur^kn,  but  b  by  no  means  similar  to  that  of  John  do 
Boeco^  lor  this  was  a  direct  actoal  eoUntftriettisg ^  th^  great  seal:  vide  infra  %n  mIis. 
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It  appefars  .not,  whetheir  it  were  a  writ  atider  the  g:reftt  seal 
[  ISl  ]  OF  a  judicial  writ  of  some  court,  but  whether  it  were  the^pne 
OF  the  other,  it  seems  to  be  capital,  for  he  had  the  benefit 
of  clergy,  which  in  those  times  wjsi^s  allowstble  in  some  oasesof  trea- 
son ;  so  that  it  sterns  a  counterfeiting  of  any  of  the  king's'^als  was 
felony  at  cpmi^on  law,  but  whether  it  so  continues,  notwithstanding 
the  statute  t)f  25  E.  3.  hatb  degraded  it  froin  trea$pn,  unless  it  be  the 
great  or  privy  seal,,  shall  be  farther  examined* 

II.  Having  thus  considered  the  seals,  it  remains  to  consider  what 
'^  shall  be  said  axQUnterfeiting  of  the  great  or  privy  sea|.[4] 

A  canspfracy  or  compassing  to  counterfeit  the  great  or  privy  seat 
is  jiot  a  counterfeiting  nor  treason  within  this  act,  for  it  must  be  an 
actual  counterfeiting,  Co,  P.  C.p.  15. 

-  A  taking  the  great  seal  off.fron)  a  true  patent  and  clapping  it  on  a 
ibrged. patent  in  former  times  tiath  been  hdd  high  treason;  in  40 
»^8s.  33.  it  is  plainly  held. to  bO  high  treason,  (tho  my  lord  Cok9{i} 
saith  otherwise)  for  the  woman,  that  did  it,  could  not  be  let  to  rnaiur 
prise,  which  if  it  had  been  only  a  great  misprisiony^sbe- bad  been  bail- 
able upon  that  indictment.  (f7i) 

.  -2  H.^5.  Which  is  entered  II.  2.  K  4.  jB.  if.  Rot  16.  Midd.  Cle- 
ment Petit^on^s  case;  the  taking  off  the  true  seal  from  one  patent 
and  fixing  it  to  a  forged  patent  is  adjudged  high  treason ;  yet  the 
judgment  is  only  ^quod  distrahatur  |*  suspendaiur^  which  is  the 
.  judgment  in  petit  ti;easpn. ' 

,  This  case  and  thereporting  oC-tt  is  dislifceid  by  ipylord  Coke  P.  C. 
p.  15.;(7>)  but  Stan/.  P,L  O.p.  3.  seems  to  i^gree  with  this  resolution. 

♦  .  .  ,  '  ■        \ 

3ee  alflo  .another  case  ^  this  purpowfor  counterfeiting  t^  privy  seal,  RcfLparU%:  KM. 
^ri.  2,  m.  18.  ^*  John  de  Redyngf  waa  arrai^ed  and  tried  coram  ienescallo  &l  mavea- 
caflo  hoapitii  domiDi' regis  pro  contrafaotfone  pri?ati  sigilli  dooiioi  regis^  &  pro  quibOs- 
dam  ktteria'prasdicto  sigillo  controfac^s  [cojArafkcUi]  cbnaignatis  cam  eo  inventia,"  and 
being  found  guilty  bad  judgment,  **  Quod  pro  prsedicta  a^dooione  [udiiiwM]  sit  idetrao- 
.tuB,  &  pro  manuopere  cum  sigiUo  predicto  post^a  suapenaua,'*  Vide  Ryli^'*9^  PlActta 
faWaffientorta, |f.' 542— ^5.4$.  *.' 

if)  Oo.  P.  C.p.  115, 

(m)  This  argument  of  our  author  ia'very  &r  from  being  eonduaive;  for  by  the  statdte 
^of  Wt9tm.  1.  cap,  15.  wh\Bre  the  otfenhe  is  op«f|  and  manifett  (which  for  what  ^peara 
waa  the  case  here)  the  offender  la  not  bailable*  altho  it  wecO  only  a  mtaprision.  3  C9. 
iw«.  188..189, 

(fi)  And  well  it  might  be,  for  that  case  appeara  by  the  record  to^have  been  thoi: 
**^Clment  Peytenyn  was  indicted,  quod  colitraieoit  magnum  ngillutn  domtni  regia  iklao 
&.  malitiose  &.  proditorie,  6l  cuin  dicto' sigillo  sic  contnfacto  quaadam  liieras,  qusB  pre- 
aent*  preedict*  sunt  coneut*,  sigill*;  be  pleads  i^ot  guilty,  the  jury  find,  quod  quoad  con- 
trafactionem  sigilli  predicti  idem  Clement  in  nullo  est  Ctt]pabili8,"ted  dicunt,  quod  idem 
demene  £Uso  &,  deceptorie  &.  in  deoeptlonen^  populi  de  aasenau  aliorum  de  covina  auli 


[4]  Neither  the  Congress  of  the  United  StqteSi  nor  the  legialatute  of  the  Common, 
wealth  have  aa  yet  declared  the  bare  counterfeiting  tiie  {public  seal  of  the  federal  hn-  state 
government,  to -be  an  offence,  of  itadf.  Bat  if  auch  seal  weite  used  in  the  oounterfeitiDg 
or  forging  any  certificate,  indent,  or  other  public  security,  to  whioh,  a  aeal  waa  by  laHv 
necessary  to  be  affixed,  it  might  bring  the  offence  under  the  laws  which  reapect  coon- 
teffeitS  and  forgeries.  Act  of  Congress,  April  30,  17^0*  ch,  19.  eeet,  14.  I^we  of  Vir^. 
1794.  eh,  133.  sect,  3.  4  Tucker^e  BL  Com.  -  83.  Several  of  the  S^tea  have  paased^awa 
againat  counterfeitiog  the  teala  of  the  State,  (soiirt8,d^ 
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But  t1>Q.  lator  authorities  are  against  it,  and  that  itr  fs  only  a  great 
misprision  and  offense,  bnt  not  high,  treason,  qo  nor  yet  felony,  as  it 
seems  by  the  booic  hereafter  cited.      - 

a?  H,  S.^  B.  TttcLson  3.  A  chaplain  taking  a  good  seal  off  from  an 
old  patent,  and  fixing  it  to  a  forced  dispensation  of  nen-residerice  no 
treason,  but  only  a  great  mispiision  punishable  by  fine  and  imprison- ' 
inent.  .  -  : 

H.  4  Jot,  cited  by  lord  Cokt^  P.  C.p.  16,  Leake* ^  casej'who  joined 
two  parchments  together  with  glew  so  close^  that  it  could  not  be  dis- 
cerned, and.jmt  a  label  through  both,  and  on  th<^  ohe  a  true  patent 
granted,  which  passed  the  seal,  and  theti  aftert^ards  upon  the  other 
parchment  wrote  a  forged  patent;  then  he  cut  oft  the  true  patent  and 
published  the  other  as  a  true  patent;'  this  was  rliled  by  th^  udvice  of 
all  the  judges,  I.  That  this  was  no.  counterfelMhg  of  the  great  seal, 
nof  treason  within  thisact.  8:  Bui  if  it  had  been  a  counterfeiting  of 
the  seal,  he  might  ImVe  been  general) ynndicted  of  treason  fdr  codn^ 
terfeitir^/the  great  seal,  bat  it  was  ruled  to  be^  ^reat  nrisprisiot^  or 
offense;  but  -not  high  treason ;  and  with  this  opinion  kgrees  mylojrd 
Coke  J  and  it  is  the  safer-and  later  opfnion  and  fit  to  be  followed. 

If  the  p'atentee  of  the  king,  of  lands  under  ihe  gr^at  seal,  raze  the 
name  of  one  of  the. manors  and  make  it  another  name,  this 
19  not  counterfeiting  of  the  seal  nor  treason  within  this  sta->  £183] 
tute,  but  1^  great  offense  or  misprision,  for  which  the  abbot  of  ' 
Brner  was  sentenced  before  the  king  and  his  coundl,  and.  the  abbojt 
delivered  up  th^  charter  to  be  canceilcdv  Clau^.  42  B.  3.'m.  8.  dors. 
Co.  P.  C.p.  16.  .  .      > 

If  the  chancellor  or  keeper  affix  the  great  seal  to  a.  charter  witjioiit 
warrant,  tho  thirbe  a  inisderneanor  ip  him,  it  is  tlot  treason  ^i^ithin 
this  statute,  tho  J9fr//on  and  Pleta  ubi  supra  make  it  treason  at 
common  law  ;  and  altho-  it  should  be  supposed  treason- at  common 
law,  but  not  comprised  within'  the.  {statute,  yet  it  is  not  now  felony; 
therefore  the  rule  take)}  3  H.  7. 10;  that  those  treasons  at  common 
law,  which  iare  nottWithih  the  declaration  of  25  E.  3^  yet  remain 
felony^  is  not  true,  as  tnight  be  made  appeat  by  many  instances, 

icribi  iecit,  Sl  finzit  literaa  ilUi  pendi  fecit, figSlam  mAgpam  dooiijii  regia,  qocd'aDtaa 
pendebat  ^operafiam  magnam  patentam  domioi  regis,  &  Bigillaro  dominii  regis  pnddio* 
ttim  f obtiUter  &  private  consul  feeii'  super  literas  fatsas  predictas,  &;  illas  ftflsas  litefas 
ttaa  com  sigillo  dopnini.regiy  predioto  in  diTersis  partibus  regni  AnglUt  tam}oam  ver&s 
literas  pateotesi,  prout  etB&m  iitercs  faciuot  metttionem,  usus  est  &  exeroebat  in  decep- 
tiooem  domioi  regis  &  popati  uva.  i  propter  quod  pro  eo,  quod  curia  non  aWsatur,  quale 
jndiciom  prvdictus  Clemiha  in  hac  (larle  subire  .debeat,  remittitur  pHsons  roaresch*  e 
AlVerwaids  in  tfatf  Easier  term  next  foliciwiDg,  Viso  indictamtoto  necnon  veredicto  pre- 
dictie  videtpr  curias  hie,  quod  blsss  liters ^picsdioUB  sio-indeceptiohem  doraini  regis  S& 
popali  ^ui  facisB  &>  sigiUatiB,  una  cuo^  uso  &f  exercitio  earondem,  uUa  mdUio  sunt,  con- 
pideratiwn  est,  quod  pnedictus"  Clement  Peyienyn.  distraha^r  &.  suspendatnr."  Thia 
mmA  be  owned  to  be  a  ver/  extraordinary  case,  for  as  lord  Ccie  justly  otMcrves,  whatever 
vfoiee  ibis  were,  yet  this  jodgnkent  ought  Qot  to  have  been^given  upon  this  verdict,  for 
the  jury  had  expressly  acquitted  him  of  the  offense  charged  in  the  indictment ;  not'to 
Mention,  that  it  is  directly  contrary  t^.the  case  abovei-mentioned  of  Gkoffrey  de  Huntynm 
lw»;  there  is  likewise  another  irregularity  in  this  case,  that  tho  the  offense  was  commit- 
ted aiier  the  fto  E:  3.  and  is  laid. to  be  done  j^rorff torie,  yet  it  is  not  laid  to  be  contra  foT' 
•MM  siMiUi,  a*  sjiiioe  thai  flta^to  ftll  treasons  ought  to  hie.  ^ 
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And  upon  the  same  acooant  it  seems/  that  altbo,  by  Flttd  and 
BrittonjK  a  ma&  find  casus^lly  the  great  seal;  and  deal  a  forged 
charter^  this  w^s  treason  at  common  ^aw ;  ^et  il  is  neither  felony  nor 
treason  at  this  day,  for  here  is  no  counterfeiting  of  the  great  seal,  it 
is  tberefore:-oul7  a  greaf  misdemeanor,  Co.  P.  C.p.  16.  ^ 
.  .  And  aJthoit  seems^  by  the  old  books  abora  cited,  that  connteffeU^ 
ing  of  the  judicial  seal  of  the  kii^  used  for  writs  wa?  then  -  treason, 
yet  very  lately  in  the  king'«  bench  it  was  ruled  to  be  no  felony  at 
this  day,  but  only  a  great  misdemeanor  piini^able  by  fine  and 
imprisonment,  or  by  standing  in  the  pillory,- or  both, -so  thut  the  book 
of  S  H:  7.  is  not  iii  all  points  agreeable  to  law,  for  many  things  were 
treason  before  25*  E.  S.  wfxich  are  thereby  declared  not  to  foe  treason, 
and  yet  remain  not  felony  at  this  dajr  ]  and  the  like  fojr  counterfeiting 
the  s6al  pf  a  ^ratate  merchant. 

.  If  a  man  grave  the  sculpture  of  the  great  seal  witboi;it  warrant 
from  the  king,  but  never  use  itxir  apply  it  jo  seal  any  thing,  this 
^eems  to  be  no  counterfeiting  of  the  great  iseal,  tho  it  be^th  design 
and  prepikratory  to  such  an  attempt ;  for  tho  in  truth  the  instrument 
itself.be  the  ^eal,  as ,  appears  by  the.  usual  expression  >}^7/o  meo 
sigill(it\  and  by  the  frequent  proclamations  cfe  sigillo  amis^o^  when 
either  the  king  or  a  subject  lost  his  seetl  casually^  yet  it  seems  not  a 

seal  within  this  statute  till  an^  impression  Aiade  iti  wax  in 
[  184  3  testimony  of  some  writing,  no  more  than  the  forging  of  a 

stamp  for  ibo'ney  is  a  counterfeiting  of  money,  unless  it  be 
used,  tho  in  both  cases- it  is  a  great  misdemeanor  and  a  great  evi- 
dence to  prove  the  offense  committed,  if  any  ^ther  circumstances 
eoncuT' to  prove  it  done.  •  r     ; 

M.  16  Juc,  B.  Bs  One  counterfeited  the  draught  of  fl  patent  n> 
himself  and  others  to  compound  with  al^house-keepefs  atid  usurers 
touching,  their  offenses,  and  counterfeited  the  privy  signet  to  Warrant 
the  passing  of  the  other  commission  so  by  him  drawn^  and  collected 
divers'sums  of  money  thereby,  and  for  coutiterfeitihg  the  privy  signet 
he  was  indicted  of  high  trcfasoh  upon  the  statute  of  1  MiK  It  was 
resolved,  1.  That  the  counterfeiting  of  the  gre&t. seal,  privy  seal,-siga 
manual,  or  privy  signet  is  at  this  day  high  treason^  2.  That  the 
Adding  of  the  crown  in  the  counterfeit  signet,  which  was  not  in  the 
true,  and  the  omission  of  some  words  in  the  itiscriplion,  which  were 
in  the  true  signet,  and  the  inserting  other  wor<ls,  whiph  were  not  in 
the  true,  (which  was  done  purposely,  that  there  migiit  be  a  differetice 
between  the  true  signet  and  the  counterfeit)  alters  not  the  ca^e,  but 
it  is  high  treason,  for  the  fixing,  of  the  couaterfeit  signet,  and  thereby 
obtaining  the  great  seal  to  his  feigned  patent,  and  thereby  publishing 
it  to  be  true,  and  collecting  surtis  of  money  by  it  n^ake.  it  treasot); 
the  offender  had  judgment  to  be  drawn^  hanged  and  quartered.(o) 

So  that  it  sbould  Seem,  that  the  there  might  be  so  great  a  dispai'ity 
between  the  true  and  counterfeit  signet,that  the  bare  affixing  of  such 
a  seal  might  not  be  a  counterfeiting  within  the  statute ;  yet  if  it  were 

(a)  This  caM  it  reportect  in  2  SoU  R^.  60.  by  ^e  name  of  XoAtiuoii** 
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80- like,  (hat  it  d^eired  the  officers  rof  the  great  seal,  and^was  used 
to  that  purpos)e^  and  attained  its  effect,  viz.  the  affixing  of  the  great 
seal  to  the  forged  comtmssion,  it  wia^  a  sufficietit  oounterfeitiog  to 
bring  him  within  this  law  6f  1  Mar,     ** 

The  like  tnuiaiis  mutandis  may  be  ajpplied  to  the  great  or  privy 
flpal.     '      •     »      •  //'.•-  ' .    . 

If  a  man  connterfeit  the  stamp  of  the  great  seal,  and 
deliver  it  to  B.  to  use>'J9.  being  igi^orant  th^t  it  is  u  counter^  [  1S5  2 
feit  stamp,  but  thinking  it,  true»  seals  a  writ  or  cooimissipn, 
this  seems  not  to  be  treason  in  B.  because  he  did  it  noi  proditor^, 
but  it  seems  to  be  treason  in  the  deliverer,  if  be  delivered  it  to  that 
purpose,  for  he/ did  it  /^ro^/tVorti,.  but  the  other  not. 

III.  I  come  iu  the  last  place  to  consider  the  judgment  id  the  case 
of  jcounterfeiting  of  the  -seal,  whether  it  be  only*  to  be  drawn  and 
hanged,  as  in  the  case  of  counterfeiting  monejr,  or  to  be  drawn^ 
banged,  beheaded,  ^c.  as  in  the  ca^e  of  compassing  the  king's  death^ 
levyiugofwar,'or  adhering  to.  the  king's  enemies.        ,  \  ^ 

It  seems  that  at  the  commoii  taw  this  ofibnse  .was  felony  or  treason 
at  the  king's  election ;  if  the  kididtment  ran  only  fihnici  it  was  only 
felony^  xiprQdUotA  it  was'rreason.(;?)         .  .  .'        " 

But  altho  it  were  prodiiorih  and  so  applied  to  treason,* it  was  not 
a  treasoh  of  sb  deep  a  die,  as  that  of  compassing 'the  king^s  death/ 
adhering  to  the  king's  enemies^  or  levymg  war,  which  strikes  at  the 
headland  therefore  in  comparison  thereof  it  was  a  kin^  of  petit 
treason. 

Ckius.  6  ^han.  M.  12.  dors,  ^<  Soias.qudd  dedinuis  tS^ssde  Essex 
clerico  lipstro  prd  servito  suo  omnia.  ,terras,  tenementa  &  jura,  quaa 
fuerunt  fViliittmi  de  iS?f uA^y,  cujus  terrad  &  tenementasant  eschaeta 
nostra  per  feloniam,  quam  fecit  de  falsificatione  figtlli  nostri.V  Bf 
fioiu  the  king  h^d  the  escheat,  yet  the  offense  w^s.  styled  felony. 

At  the  parliament  18  B,  I.  Co.  P,  C.  p.  16.  Clergy  was  allowed 
to  a.  man  convict  pro  falsijicatione  sigiiH  ^egis'^-deliberatur  ordi- 
nario,{q)  but  in  tali  ccuhs  non  admiltenda  es4  purgatio; 
and  yet  in  these  greater  cas^s  of  treason  of  levying  war  or  £186  ] 
compassing:  the  king's  death  clergy  was  not  allowed,  at  com- 
inonraw.     T.Zl  E.S.B.B.  Bot.2ii.Bex,{r\ 

Iq)  ThUiB  cohfirmedf  hyPkiUp  Burtou*9  oaM,  (F.  18  JBL  3;  B.  R.  Mat.^S.  Rex  Soui^) 
who  togetker  with  Richard  de  Bourne  was  indicted  Quod  neqaiter  &:  eeditioM  contnu 
fecit  fi^illam  de  metallo  ad  ttodum  mogni  fi^illi  regie;  de  qoo  quideno  figillo  cotitrafkcto 
diveraa  brevia  qaaoiplariroa  oonsigfaavit;  he  pleads  quod  elerieus  est,  the  jury  find  him 
ffvilty  de  felonia  Sf^editione  finfdtctii-ei  impoekU^  and  he  wan  thereupon  delivered  to 
bia  ordinsry,  tanquom  elericue  .eonviciue,  from  hence  it  appears  that  Ut  common  law- 
clergy  woa  allowed  in  cases  (^  treairan,  where  it  was  not  immedia^lj  against  the  king'p 
person. 

(r)  That  case  wa9  tbnst  Peter  de  Tkorpe  son  of  Jbhn  de  7%orpe  was  indicted,  and 
afterwards  oaUawed  atmo  IS  E.  3^  pro  divereie  .feloniie  4r  eedUiowibuef  xdx.  going  to 
little  YarmoMtk  and  Chrleeton  cum  tribue  vexUlie  exteneie  in  modum  ^Aerreit  breaking 
9pen  booses  there,  ftionioasly  taking  away  .goods  there,  S^c.  and  also  hye  ships;  **  Qua 
pteparata  erant  de  victnalibos  &  aliis  neoessai-iis  eondi  cam  domino  rege  in  gjierra  fua, 
dec  A  Her  wards  coram  rege  quttsitum  est  a  priB&to  Pafro,  si  quid  pro  SQhaljeatTel 
dioere  seiat|  qoafs  ad  ezecntionomjudicii  de  eo  soper  utUgaria  prediota  procedi  non 
,debe»t,  Sue    Q^  dicit,  quod  dericua  «8t  &  membrum  sacne  ecclesie,  dtCt    £t  qossitnm 
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kM.  ly£^  B.  CAar/tr  de  Pardpn  13^(/)  A  man  aMfgned  fof 
GOimteri^iting  the  king's- seal  pteaded  a  charter  of  pardon  of  2i\\  felo- 
nies, audit  was  allowed;  yet  there  it  is  agreed,  that  the  judgiDetit 
for  sQich  an  offense  is,  that  he  shall  be  dr&wn  and  hauged,  but  such  a 
pardon  will  not  9trve.  in  such  a  case  since  the  statute  of  25  E.  3. 

Trini  10  E.  ».  Bot.  132.  B.  B.  Bucks.  :^Aoberiu^  LegJtt  Sl 
Johannes  Saltcok  p^r  baliivos  coram  rege  docti  ad  respoodencknn 
domino  regi  de  hoc,  quod  ipsi  cUm-  aliis  ^notis  in  pleho  tnercato 
villsB  de  Olneyty  cqm  quadam  falsa,  commissione  .&ficta  cum  quodam 
4igiUo  regis  controfacto  signata,  quam-  balKvi  in  curia  regis  hie  por* 
itexerunC^  asserentes^  illam  super  eos  inyepiri  )die,  quo  attaebiati 
fuerunt  &  dicefntes,  qudd  virtute  illius  commissionis  prisas  feceriini 
ad .  opus  domioi  regis,  usque  ad  summain  s^xagipta  bestiarum,  de' 
quibus  quatuor  bestiee  invent®  fuerunt  in  eorttm  poasessione  &  cum 
eis  hie  ductae;  they  bptb  plead  not  guilty;  the  jury  find  John-Sale^ 
eok  guihy  de  falsitatibus  &  feloniis  preedic^is,  judgment  giyen  against 
him  pro  falsitate  sigilii  regis  &  commissione  prsodictisquodidetfahatur 
fc  pro  furtiva  abductione  prsBdictarum  bestiarum  suspendatur.'^ 

J^oiOf  an.arraignment  of  treason  without  indictment  upon 
r  187  1  the  mainouer{t)  found  upon  them:  vide  P^  21  E.  3.  B*  BJ 
BvL  4B.  Midd"  Bex. 

According  to  the  old  books  above-mentioned,  FUia,.  fyc.  uhi 
ivpra^distrahi  debet  Sr^uspendi;  and  so  it  was  practised  in  the 
case  of  2  JBT.  4.,above-mentioiied9  vHiere  the  judgment  is.  only^  dis^ 
Iraki  4"  suspend}.  ' 

And  it  may  be'  reasonably  afgued,  that  as  in  the  case  of  eounter- 
feiting  the  king^s  coin^  which  was  a.  treason  at  common  laifr^  tho  it 
be  so  declared  by  the  statute  of  25  E.  3.  yet  the  judgment,  that  was 
at  common  law,  which  was  dnly  to  be  drawn  and  hanged,  is  not 
altered  by  that  statute.  *  M.  la  Car.  B..B.  Morgtxn^sts^  ;(u)  so  in 
case  of  ceunterfeitmg  tbe  seal  *,  but  at  thjis  day/the  law  is  generally 
held,  ihat'for  counterfeiting  of  the  gresator  privy  seal^  or  of  the  privy 
signet  or  sign  manual,  the  judgoient  is  to  be  banged,  beheaded  and 
quartered,  as  ia  other  high  ^reasons,  and  so  was  the- judgment  in  the 
case  df  16  Ja'c.  above-mentioned;  and  itissafest  to  follow  the  modern 
practice  in  judgm^nt8  of  ^high  treason,  tho  I  think  it  no  error,  if  the 
judgment  be  only  quod  distrahatur  fy  suspendatur  according  to^ 
the  antient  precedents,  because  the  judgment  is  stilt  'Capital,  and  tho 
it  bq  less,  than  the  highest  judgment  in  treason,  yetit  is  still  included 
in  it.[5]  /  '    '  . 

eat  MBplufl  ab  eo,  si  quid  aKad  Telit  dicerepro  reipoiirioii«  in  retafdationrai  jndieii,  &A. 
Qui  dicit,  ut  priu9,  &  nihil  aliad  respondet,  &c.  Et  inspectis  indictamentiB  predictis, 
&  etiam  recordo  Sl  proceaaa  utla|fkr*  predicts  mrintfeats  compertoni  tfst  in  eiadem^qnod 
utlagar*  prardicta  super  articalo  s«firt<mit  pr6malfiratur,  in  quo  easu  pnedictos  peiru$ 
privilegio  clerical!  i^audere  non  potest  secundum  ie|fem  6l  cpnsuetudin^m  regni,  Slc 
Ideo  idem  Pttrut  distrahatur  it  ftuspendatur,  3bc.*'  '  ^         • 

(«)  1  £.  3.  S3.  Aw 

(<)  dee  for  this  kiild  6f  arrai^^ient.  7  fi.  4. 43.  h.  8.  P.  C  148.  c  2  Co.  Awttf.  188. 

.  ,(u)  Cro.  Car.  383. 

'       •         •  ?  •  .►         *         • 

^         ■■  .-.,ii.  ^  I  i-i  «  I.  .  1.  m 

.  [5]  The  Statutes  of  treason  relating  to  the  jfreat  seal,  privy  seal,  privy  siniet,  sign 
bmnuel;  See.  have  all  boon  repealed  hy  tlM  11  Gfso.  4.  4r  1  WUL'i.  c  S6.  s.  8.  by  mbiA 
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]Dajeflty*8  seals  appointed  by  ti)e  tw^ntjr-fonrth  article  of  the  ^nion,  to  be  kept^  i)8ed,  and 
CQOtinaed  lA  SqptlaiKl,  the  great  a«al  of  Ireland,  eyecy  aoch  oSender  shall  be  gfuUty  df 
Ivgh  treason,  and  shall  suffer  de«Lth. accordingly;  provided  always, that  nothingcontaineid 
in  aD  act  passed  iri  the  seventh  year  of  the  reign  of-  King  Willumi  the  Thirds  entitled, 
'Anactfor  regulating  of^  trials '  in  cases  of  treason  and  misprision  of- treason,' or  iii 
•n  aet  'passed  in  the  seyenth  year  of  tiie  rei^n  of  Queen  ilntUi'iftntiiled,  *  An  act  fbr 
improTing  -th»  anion  of  the  two  icingdoms,'  shall  extend  to  any  J^ctment,  or  to  a^y 
proceedings  thereupon,  for  any  of  (he  treasons  herein  before  mentioned.**      . 

The  7  Will.  4.  4r  ^  ^>^*  ^-  ^'  '*  1*  >^ft^  reciting  the  enactments  of  the  11  Geo,  4.  ^ 
1  WiZZ.  4.  e.  6&  enacts,  **  That  if  any. person  shall  after  the  commencement  of  this  acjb, 
be  Gonticted  of  any  of  the  jofienees  herein  before  m^ntioiied,  snefa  p^feon  shall  not  sdffer 
death,  or  have  septenoe  of  death  awarded  against  liim  for  the  same,  ^iit,shall  be  liable 
at  the  discretion  of  tlie  court,  to  be  transported  1>eyond  the  seas  for  life,  or  for  any  term 
not  less  than  sevi^n  years,  ctf  to  be-  impi'isoned'  for  any  term  not  exceeding  Ibor  yeari ' 
liar  leas  than  two  years.*'    *  . 


*■  < 


(RAFTER  XVII.[1]  [168  J 

C0KC9RNINCI  HIGH  4*H1SAS0ir>  IN  COfTNTBHFS^TTNa  THE  KING's  COIIT, 
AND  IN  7HB  FIBSTPLACS  rOlTOBlNG  THE  HISTOBY  OF  THE  COI|7[j3] 
AND  COINAGE  09  SKGL AND.    ' 

^  7he  legitimation'  of  money  and  the  giving  it  its  denominated  value 
is  justly  reckoned  tr^ier  jura  majestatiSy  SLud  in  England  it  is  one 
special  part  of  the  king's  prerogative*!"  , 

' : : ^ .    '  t     .  '  .  ,       ' 

[1]  The  law  as  it  is  Written  in  the  ensuing  chliptera,  which  treat  of  Ireasoni  relating 
to  the  coin,  has  undergone  "Wt^  great.  aIleratio|iis-  ^jr  a  kte  Act  of  Parliament  Milder 
and  more  ftnitable'  punishments  ha'Ve  been  attached  to  these  offences,  and  the  guilt  of 
treason  hatf  in  every  instance,  been  taken  auray  from  thenn.  They  now  range  under  the 
heads  of  felony  and  misdemeanor;  which  seems  to  be  the  prdp^r  cTassification;  and  the 
erne  adopted  by  the  old  lai^  writers,  in  Whose  treatises  they  always  rank  as  a  speotee  of 
the  crimen  fmlti.  pw  4  Sl^  C9m.  88«  But  there  still  r^emains  MT'oat  deal  of  curious  and 
•sefiii  informatioh  untouched  by  the  provisions  of  (bis  Act.  The  statute  alluded  to  is 
the 2  Will.  4.  c.  34.  which  irepeab  wholly  or  in  part  the  undermentioned  statutes  relating 
to  the  coin.  '  '    k 

(Afltfttteft  whoUfrepftUd.)  Skat,  ds  Afsneto  ^Igo*  31  Bdw.  h  StaU.  4.S|,  4r  6.  37  Edw. 
l.Sua.  I.  9^Edmi  i.Siai.  9.  ^7  £4w/d*  ii5  Edtp.  3.  Stat.  5.  Cf  13.  Sf  13.  3  Hen,  5 
Slat.  3.  e.  6.  ^  7«  19  Hen.  I.e.  5.  S  Sc  ^  Edw.  6.  c.  19.  1  Mar.  StaL  3.  e.  6.  1  P.  dp  M. 
e.  11.  5  Elbf.  t.  n.  14  mix.  t.  3.  iS  mi*.  c:\.  8.  ^r  9*  ^^^  3-  <?•  ^C-  9.  ^  10.  mil.  3. 
e.  8k  1  Ai^SML  1.  d.  9.  15  Geo.  3.  e.  38.  11  0M.3.  «.'40w  13  &eo.  3.  c.  71.  7  Geo.  4. 

C*  St.  .        -    '  ^ 

(Slatutea  partially  rejM^L)  18  Edw,  3.  Stat  1.  36  Edw.  3.  Stat.  5.  e.  3.  (the  famoui 
statute  of  treasons:  repealed  as  fkr  as  regards  the  coin)  3,7  Edw.  3.  Stat.  3<  ff.  14*  6  4 

7  WOL  3.  €.  17.  7  Am.  e.  94.  7  Ann;  c.35.  37  6«e.  3.  e*  136.  66  Geo.  3.  e.  68.  3  Geo.  4. 
«.  114.  ^ 

It  repeals  the  following  8eoteh  Aets  relating  t^  the  coin.  6  ParL  Jae.  3;  6  Pari.  Jae.  3. 

8  Pari  Jae.  3.  7  Pari  Jae.  ^.   7  Pari  Jae,  6.   9  Pari:  Mfarv.   1  Pari  Jae.  6.   1  Pari 

And  also  these  Irish  Acta.  3  Edw.  4.  a.  3.  38  Mix.  t.  6.  8  Ann.  6.  33  ^  34  Geor  3. 
c  60.  36  Ow.  3.  s.  39. 

The  principal  proviaions  of  the  3  VfiHL  4.  will  be  foond  in  their  appropriate  places 
throughout  theee  pages.         . '   . 

[3]  Coin,  in  F^nch,  signifieth.  a  corner,  and  from  thence  hath  its  name,  because  iik 
'   ancient  times  money  was  vquare  at  it  is  in  some  countriee  t6  this  day.  1  ins.  307« 
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Before  I  enter  into  the  particiUars  oDncerning  moneyl  wilt  giv«  a 
bistory  or  narrative  of  the  various  stales  and  conditioDS  and  changes 
of  money  in  the  seV^eral^ages  of  this  kingdom,  ^nd  then  shall  descend 
to  some  more  particular  observations,  which  will  l^e  useful  in.  this 
busirie3s,[3]  '  ;  !  .  .  «     ■  '- 

Money  is  the  common  mVasui;e  of  all  commerce  almost  through 
.the  .world;  itcopsists  principally  of  three  parts;  1.  The  material, 
whereof  it  is  made.  2.  The  denomination  or  extrinsic  ralue.  3.  The 
impression  or  stamp.  \^  . 

J.  The  material  in  England  is  either  pure  -silver^  or  pure  gold, 
tvhereof  possibly  some*  money  was  antiently  ^ade  here  in-  Engtamij 
or^else  silver  or  gold  mixed  with  an  allay,  which  was  usually  and  is 
hitherto  a  small  proportion  of  copper.  ^  .      ^   - 

The  standard  of  the  money  of  flfvghmd^  that- bath  fort  many  ag^ 
obtained,  is  that,  which  is  commonly  called  Sterltng{a)  gold  or  Sier- 
Ung  silver,  for  tho  the  denqmination  of  Sieriing  was  at  first  applied 
to  the  coin  of  silver  and  to  tha^  coin,  which  was  the  penny. 
[  189  2  commonly  called  Sierltngus,  yet  use  hathltiade  it  applica- 
ble not  only  to^  all  kind  of  English  coin  of  sil  ver,^  but  also  to 
-  coin  of  gold,  and  this  is  called  the  standard  of  coin.  ,*        > 

But  before  this  can  £e  well  understood,  we  niust  make  ^ome 
digression  touching  the  measures  applicable  to  these  materials.  . 

In  silver  the  measure  or  weights  applicable  thereunto  are  ptinci- 
p'aDy  thesfe:  /  /  • 

(   1.  The  pound,  which  beipg  not  aterdvpoisyhni  /roy  weight,  con- 
sists of  twelve  ounces. 

2.  The  ounce  consisting,  of  twenty  penny  weight  '        • 

3.  The  penny,  or  Slerhng,  consis^tipg  of  thirty-tWo  grains  of  wheat 
taken  out  of  the  middle- of  the  ear. 

This  is  the  old  compost tio  mt7isurarunis(dii\%A  in  the  time  of  E.  1  .(b) 
viz.,  qu6d  denarius  AngliWy  qui  denominatur  Sierlingus  rotundus, 
sine  toi^stira  ppnderabit  trigint^  duo  graha  frumenti  medio  spies,  ii 
Tigititi  denarii  iaciunt  unciam,  &  duodQcimuncisB  faciunt  libr&m,  & 
octo  librae  faciunt  gsijlbnetn,  &.octo  gallones  busselum.(c)  ,  ^ 

And  it  is  to  be  remembered,  that  ftt^tbai  tim^  a  penny 'did  really 
weigh  the  twentieth  part  of  an  ounce  of  silver,  and  twenty  pennies 
did  really  v^eigb  an  ounce  of  silver,  tod  two  hundred. and  forty  p^nce 

(a)  Some  iniaj|rine  this  word  to  come  from  the  town  of  Sterling  in  Scotland,  where 
thejr  pretend  the  purest  money  was  Ibrmcirly  ma^e;  others  lihat  :lt  ia  derived  from  ibe 
&MPOA  word  iSCeore,  which  ai^nifiea  role  or  atandard;,.0tiier8  that  it  was  taken  from  aqme 
JFUmisk  workmen,  who  in  the  n^ign  of  King  John  we^  incited  ovef  to  rbdoce  the  money 
to  its  proper  fineness;  the  people  of  that  country  heing  generally  called  Eaettrlingt,  ^ 

(6)  An  old  leiger  book  of  the  abbey  of  Su  Edmuftd$btmf^  says  the  affair  was  thus 
settled  in  3  £.  1.  b^  George  Roekley  then  mayor  of  Lmdon  and  master  of  the  mint;  «nd 
in  the  28  E,  1.  an  indented  trials pjece  of  the  goodness  of  old  Sterling  was  loidged  in  the 
exchequer,  and  every  pound  weight  trsy.of  such  silver  was  to  be  shorn'  at  twenty  shil* 
lings  and  three  pence.    SeQ  TlndaVe  note  on  Rapin'e  history,  sti6^tie  Ed,.l. 

(r)  Vide  sUtule  31  E,  1. 3  Co,  InotiL  577.  .  ; 
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id  really  amountt  to  a  pdtitid  weight  troy,  &nd  to  twenty  shillings, 
which  maden. pound  of  silver  coin. 

And  altho  at  this^  time  the  ^oin^  is  raised,  and  therefore  varies  from 
what  it  was  at  that  time,  yet  to  this  day  twenty  shillings  in  silver  is 
called  a  pound,^and  the  me^ure  of  an  ounce  is  by  twenty  penny 
weights  according  to  the  old  proportion;  but  indeed  -the  grain  is 
chaiiged9(*) for  whereas  thirty  [two]  grains  of  corn  then,  made  an  \ 
ounce,  [a^penny  weight,]  yet  because  the  weight  of  corn  is  not. al- 
ways uniform,  and  the  number  of  thirty  [two]  was  not  so 
xeady  and  easy  for  computat^)n ;  the  penny  weight  is  now'j]  190  J 
divided  into  twenty^foar  equal  parts,  which  are  commonly 
in  the  business  of  the  mint  Called  grains. 

But  touching  the  measure  of  gold,  there  is  some  difference  in  re- 
lation, to  coin  from  that  of  silver,  for  we  ^fe  told  by  the  liber  rubet 
scaccariii  in  XbsX  large  Cract  concerning  money,  that  the  pound  of 
gold  co,nsists  of  twehty^four  carets,  every  caret  weighing  half  an 
oiHice  of  silver,  and  eve^ry  caret  consisting  of  four  grains;  and  con- 
sequently every  grain  of  gold  would  weigh  sixty  of  those^  ^ains, 
which  we  call  grains  of  silver,  vii-  the  artifl<?ial  grain^,  wnereof 
twenty-four  made  the  penny  wetght.(af^        '      ■  ^ 

Now  the  iS/er/ifi^  standard  was  antiently,  as  it  see m^,  some wtiat 
different  from  the  standard  as  it  is  at  this  day,  and  for  some  hundred 
of  years  before;  for  from  the.461h  year  of  Edward  III,' and.  for 
some  time  before  until  this  day,  the  standard  of  ^SVer/tTi^'sl'Iver  hath 
been  and  is  this,  viz.y  every  pound  of  Sterling  silver  hath  eleven 
ounces  two-penny  weight^  of  fine  silver,  and  eighteen  penny  weight 
of  copper,  which  makes  the  allay  of  Sterling;  but  because  there 
cannot  be. so  exact  an  observation  of  the  proportion,  a  half-penny 
weight  of  copper  over  or  under  is  allowed  for  the  remedy,  which  is 
the  cause  that  Sir  John  i)avis  in'  the  case  of  mixt  monies,yo/.  Z4  b.  ^ 
saithy  that  eighteen^  shillings  and  five  pence  halfpenny  argenti  purts^  ' 
simi  continenltiT  ih  qualibet  librd^fy  quselibet  libra  <7e  Sterling 
monejf  avoit  IS  d.  ob.  de  allay  de  coper ^  I*  ni^nt  pluis. 

But  before  that  ti^ie  it  appears. by. the  red  book  in  the  iexchequer, 
(which  was  written  before  46  B.  d:  and  after  23  E.  3.)  th^  standar4 
of  Sterling  silter  consisted  of  eleven  ounces  four  penny  weight  of 
fine  sHver,  and  sixteen  penny  weight  of  copper,  sp  that  then  the 
standard  was  purer;  and  possibly  by  what  follows  it*  may  appear, 
that  in  the  time  of  Efenry  II.  the  standard  was  J)urer  than  that,  for 
then  there  was  allowed  only  twelve*pehce'  upon  the  pound  of  silver 
detUbare  Jirmamj(e)  which  possibly  might  1)e  to  reduce  it  to  fine 
silver,  but  this  is  obscure;  {/eAoc/70«/ea. 

The  standard  of  Sterling  gold  in  the  latter  end  of  E.3.{/)  [•  191  ]  ^ 
was^  that  a  pound  of  Sterling  gold  consisted  of  twenty- 

(*)  There  heing^  at  I  apprehend,  two  or  three  mistakes  in  this  paragraph*  I  was^  not 
willing  to  vary  from  the.  original  MS,,  bat  have  inserted  in  brackets  wh&t  I  think  was 
intended.  r  ' 

(d)  If  1  earets:4  grainss^)  oiince=;slO  penny  weight,  then  )  (Baret^l  grained)  penny 
weigbt=60  grains  of  silver. 

(e)  Mai.  JPartl,  747.   .       .   (/)  See  TinduVi  note  on  Sapin's  history,  9ubJiiU  Ed.  3. 
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three. cfiiret8,^three  gminfi-and  ahalf  of  pure  gold^and  a  halfgraid 
of  alia/  of  copper,  and'.thus  I  think  it  oontinues  to  thi^  day;  and  by 
this  WQ  rhaj^  understahd.  the  statute  of  17  E^  4;  cap.,  l/and  4  H.  7.. 
cqp.  2.  byrtbeformer  it  is  provided,  that  no  goldsmith  sell,  any  gold 
.  under  the  fineness  of  eighteen  carets,  nor. silver  tinder  th(^  allay  of 
Sterling;  by  the  latter^  that  all  sUver^  that  shall  be  fined  prparted^ 
be  made  so  fiinei  that  it  may  bear  twelve  penny  wj&ight  of  allay  iti  a 
pound  weight,  and  yet  be  so  good  or  better  than  4S7er/in^.[4j 

And  this  is  the  dignity  of  the  coin  of  England ^  that  it  hath  beea 
generally  of  the  allay  o(  Sterling f  (except  some^mall  interruptiona^ 
wh.ereof  hereafter)  and.  accoi:ding  to  this  it  was  enactecl  M  E.^.cup. 
13.  that  the  money  of  gold  or  silver,  whidfa  no^  runneth,  dhalL  not 
bjs  impaired  in-  weight  or.  allay,,  but  as  soon  as  a  goad  way  iloay  be 
found)  the  same  be  put  into  the  antient  stiite,  as  ia  the  Sterling  madd 
upon  the^  petition  of  the  commons.  i?o/.  Par,  95  E.  3.  n.  32>- 

II.  As  to.  the  second  essential  of  coin  itr  is  the  denooiinated  ot 
e^ctrinsic  value,  whie^  is  and  of  right  ought  to.  be  given  by  the  king, 
^as  his  unquestionable  prerogative,(^)  and  that  is  seen  in  thesle  par« 
ticuiars.  ^  .  .... 

1.  In  the  first  iastitution  of  any  l^oin  within  this  kingdom  he,  and 
h^  alone  sets  the  weight,  the  allay,  the  denominated  value  ^,aM 
eoin;[d]  this  is  done  commonly  by  indenture  between.the  king  and 
the  master  of  the  mint;  dequoposiea. 

(jr)  F2o.  Com.  346«  ,    . 


-T 


[4]  By  the  9th  Seo(.  of  the  Act  of  Cobfrreis  of  April  3, 1<792,  ch.  16,  it  is.eimcted. 
That  there  shall  be  from  time,  to  time  strupk  and  couaa4  ftt..die  oitnt,  coins  of  fold,  8JUv«rt 
and  copper  of  the  following  denominations,  values,  and  descriptions,  viz.;  ]^A0i.<a — eac^ 
'  tt>  be  of  the  value  of  ten  dollars  br  anits,  and  to  cqntaih  two  huodced  and  forty-sevea 
grdins  and  fouF^ightfas  of  a  graii^  of  pure,  ortWo  hundred  and  seventy  grains  of  standard 
gold,  Hau  Eaqlbs— each  to  be  of  the  value  of  fi^e  dollarsi  and  to  cantakiono  hundred 
and  twenty-three  graii^s  and  stx'^ighths  of  n  grain  of  pure,  or  one  hundred  and  thi^y. 
^ve  grainy'  of  standard  gol^.  QaARTSJi  EAOLBS-^each  to  be  of  the  value  of  two  doUare 
JUdd  a  half  dollar,  and  to  contahi  fizty-one  grains  and'seven-ei^hths  pf  «  grain  of  pure, 
or  sixty -seven  grains  and  four*eighths  of  a  grain  of  standard' goldj^  Dollars  or  UiriT»^ 
each' to  be  of  the  i^ue  of  a  Spanish  milled  dollar  as  the  .saine  is  now  oanent,  and  to 
opntaiu'  three  hundred  and  seventy-one  grains  and  four.stxteei\th  parts  pf  a  grain  of 
pure,  or  four  hundred  and  sixteen  grains  of  standard  iiilver.  Halt  DoLLAiis-i-^acK  to 
be  of  half  the  vahie  of  the  doUar  or  unit,  and  tp.  contain  one  hundred  and  eighty-five 
nains  and.  teuwsixteenth .  pirts  of  a  grain  of  pure».  or  tw<^  hundifed  and  eight  grains  of 
standard  silver.  Quartkr  Dollars— «ach  to  be  of  one^fourth  th^, Value  ,of  the  dollar  tk 
unit,  and  to  contain  ninety-two  grains  Oiid  thirteen-sixteenth  parts  cMfa  grain  of  pure,  or 
one  hundred  and  four  grains  of  standard  sHver.  Disms— each  to  be  of  the  value  of  one- 
tenth  of  ^he  •dollar  or.  unit,  and  to  contain  thirty-seven  grains  and  two-sixteenth  pacts  of 
a  grain  of  pure,  or  forty-one  grains  and  three-fi/lh  parts  ef  a  grain  of  standard  silver* 
IIalt  Dismbs— each  to  be  of  the  tolue  of  ppe-twentietli  of  the  dollar,  and  to  contain 
eighteen  grains  »nd*  nine-sixteenth  parts  of  a  grain  or  pure,  or  twenty  groins  and  four- 
fifth  parts  of  a  grain  of  standard  silver.  Cintb-— each  to  be  of  the  value  of  one- 
hundredth  part  of  a  dollar,  and  to  contain  eleven  penAy  weights  of  copper.  Halt 
Crnts— ^ach  to  betyf  the  value  6f  half  a  cettt,  and  ttf  contain  five  pedny  weights  and 
Jialf  a  penny  weight  of  copper.'  ' 

[5]  The  power  to  coin  money,  regulate  the  value  thereof,  aiid  of  foreign  eoih,  is  con- 
ferred  on  Congress  by  the  Constitution,  ArL  1  S^,  8.  And  it  is  exclusive  in  ■  Congress, 
the  States  being  expressly  prohibited  {A^ri.  L  Sect  10.)  fi'om  coining  moneyj  though 
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And  tho  by  special  charter  or  usage  divers  prelates  and  monas- 
teries in  England  had  a  certain  number  of  stamps  for  the  coinage  of 
money,  as  the  abbot  of  Sl  Edmundsburffy  Claus,  32  H*^.  m..  15. 
dors,  the  archbishop  of  Torky  Ciaus.  5.  E.  3.  part:  1.  m.l9.  and 
likewise  the  ^rchbisnop  of  Can/<*rAtiry,th(B  bishop  o(  Durham,  ih6 
bishopi  of  Chichesier,  fyc-  de  quibus  vide,,  statfite  H'?*  15  H.  8.  cap. 
Id.  yet  they  had  only  the  profit  of  the  coinage,  and  the  residence  of 
some  coiners  at  their  cities,  but  they  had  not  the  power  of  institutibg 
either  the  allay,  the  d^nomin^tiion,  or  the^tamp^  the;stamps  . 
were  usually  sent  them  by  the  tVeasnfer  and  bafons  of  the'  [  192  ] 
Exchequer  hy  the  king's  command  under  his  great  seat,' and 
tlje  masters  or  chief  officers  imployed  therein  were  is\vorn  to  the  king  ' 
for  the  just  execution  6f  their  places.[6]  Claus.  5.  E.  9*  pari.  l.  m. 
10.  ^  19. 

But  those  mints  hsivci  been  long  disused,  tho  it  should  ;seem  by  the 
statute  of  14  K  8.  cap.  12.  above-mentioned,  that  the  severaf  statutes 
made  against  exchat;)ge  of  moneys  oth^r  than  at  the  king's  exchanges, 
were  not  ititended  to  prejudice  these  particular  franchises  of  coinage.  < 

2.  He  tnay  by  his  proclamation  legitimate  foreign  coln,[7]  and 
make  it  current  money  of  this  kingdom  according  to  the  value  im* 
poseiiby  stich  proclamation;  but  the  counterfeiting  of  such  irnvney 
was  not  ti^eason,  till  the  statute  of  1  Mar.  cdp.  6.  made  itso,[8Vn6r 
the  clipping,  washing,  impairing  thereof  was  not  treasoci  till  SEliz. 


fltey  exercise  the  iniUK>rit7  of  e«teUwfaiii|f  a  circnlaAion  0^  bank  paper  as  aenrrency. 
CoDgftn iia?e  enacted  a  oumber  of  laws,  which  will  be  refei:rtd  to,  regalatiog  theniiiit; 
the  domestic  and  fb^eigti  ,coin,  and  the  offences  relating  to  thenu 
^.  [6]  The  Acts  establishing  and  regulating  the  mfint  of  the  United  Stafeg^  and  for  regnlat* 
iDg  coins,  are  the  following.: 'Ati  Act  establishing' a  mint  andTcgulatihg  the  coins  of  the 
Vmled  SiaUs^  April  3,  1792.  rA.  16.  An  Act  regulating  foreign  c<Mns,  «nd  for  other 
purposes.  February  9, 1793>  en.  5.  An  Act  in  alteration  of  the  Aot  establishing  a  mint 
■nd  regulating  the  coins  of  jthe  United  States^  JUarch  3,  17S|4.  ch.  4.  Aa  Act  supple- 
mentary.  to  an  Act  entitled,  **  an  Act -to  establish  a^  minft.and  regulating  the  coins  of  the 
ih^ed  JSiateM^^  Martk  3, 1795.  ch.  47.  An  Act  respecting  >  the  mint,  May  97, 179ii,' 
cA.3S.  An  Act  res|[»ecting  tl^e.niiht,  April  24,  1800.  cA. 34.  An  Act  ponoeming  the 
uiot,  March  S,  1801.  elt.  31.  An  Act  to  profong  the  continuance  of  th^  mint  at  JPAtfa- 
dilpkifl^  January- 14, 1818.  ch*  4.  An  Act  further  to  prolong  the  continuance  of  the  minf 
•i.Piiladdfkia,  March  3, 1833,  eh-  43.  An  Act  to  xsontinue  the  mint  at  the  citj  of 
FhiUdelphia\  and  for  other  purposes.  May  ^19 ^  1828.  eht  67.  An  Act  concerning  the 
gold  coins  of  the  tTitited  Statd,  and  for  ether  purposes,  June  38, 1834,  eh.  95/  An  Act 
to  estabfish  branches  of  the  mint  of  the  United  State$^  March  3, 1835.  eh.  37.  Aii  Act 
iDpplementarY  to  an  Act  entitled,  ^an  Aci  establishing  a  mint,  and  regulating  the  coins 
of  the  (/nOstf  StaicCy"  Jfanuary  18,  1837.  ch.  3.  An  Act  to  amend,  an  Act  entitled,, an 
Act  to  establish  branches  of  the  mint  of  the  United  Statec,  February  13, 1837.  oK.  14. 
An  Act  amendatory  of  an  Act  establishing  the  branch  mint  at  Danlonega^  Georgia^  and 
defining  the  duties  of  the  assayer  an4  coiner,  February  37, 1843.  ch.  46. 

[7]  Und^r  the  confederation,  the  cotatinental  Congress  Had  delegated  to'  tiiem,  **  the 
sole  and*eiclusivt  right  and  power  of  regulating  the  alloy  and  value  of  Coin  struck  by 
their,  own  authority,  or  by  that  of  th^  States;*)  Sy  this  ^ant  there  was  no  power  given 
to  regulate  the  value  of  foreign  coin ;  ,a  defect  which  is  supplied  by  the  ConstitiiUon^ 
aha: Sect.  ^.  Story  en  ^eXoneUi^,  ^  ,  . 

{8 J  By  tiie  i37  G«o.  3.  e.  126.  counterfeiting  foreign  gold  or  silver,  is  made  felony,. and 
INuushed  with  transp-trtatibu  for  veven  yearf.  ,      .         ' 

yoL.i^— «2  .  ' 
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cap.  11.  and  18  Blii.tap.  L  but  all  thdse  statutes  allow  th^  power  df 
legitimation  thereof  to  the  king  by  proclamatipn.(A) 
. '  SJ  He  loay  inhanse  the  external -denomiiyatioir  of  any  coin  already 
established  by  his  proclamation*  and  thus  h  harthhe^n  gradually  done 
almost  in  all  ages^as  will  appear  by  what  follow;^  in  this  chapter; 
tbis  is  sometimes  called  imbasing  of  coin  and  sometipaes  inhapaing 
it ;  and  it  is.  both,  it  is  an  inh^rtsing  of  coin  in  T^spect  of  the  intrinsie 
value  or  denomination,  but  an  imbasing  in  regard  of  tho  esttrinsic. 
value;  aa  for  instance,  when  in  the  time  of  JS.4.  a  noble  was  raised 
to  a  higher  rate  by  twenty  peifice;  vide  9.  E.  4«  49. 

4.' He  may  by  his  prerogative  inibase  the  species  or  ^material  of 
the  coin,  and  yet  keep  it  up  in  the  samb  denominated  or  extrinsic 
v4lue  as  before,  nantely  to  mix4he  species  of  money  with  an  allay 
beloW  the  standard  of  Sterling;  this  is  the  case  of  mixl  nionies  ia 
Sir  John  JktvtB*8  reports,  wliere.the  case  was  this. 

;  •SpriljAS  Elix.  Brett  bo\xght  wares  of  puis  Gilbert  a  mer* 
|[  193  3  chant  in  Loruhn,  and  becaibe  bound  to  him  in  2t)0/.tM)ndip 
.  tioned  for  the  payment  of  ohe^hitndred  pound  Sterling  cur'- 
rent  and  laWful  money  of  England  in  September  foUo^^iriiig  af  Dub- 
lin in  Ireland. '^  24  A/a^,  43  &ix.  the  queen  sent  into  /r«/im^ certain, 
mixt  money  from  )he  lower  of  London  with  the  .usual  stamp  and 
inscription,  and  declared  by  her  proclamation,  that  it^should  be  law- 
ful and  current  money  otlrelanayviz,  a  shilling  for  a  shilling,  and  six- 
pence for  six-pence,  and  that  accordingly  it  should  pass  in  payment, 
and  none  to  refii^e,  and  declared  that  from  the  lOth  6iJuly  next  all 
i>ther  money  should  be  decried  and  esteeined  only  as  bnllion  and  not 
W^rcnt  money.  Upon  the  day  of  payment  Brett  tendered  the  lOO/*. 
in  this  mixt  lnoney,'and  resolved  upon  great  consideration,  that  this 
tender  was  good,  the  place  of  payment  being  in  /re/an^f,  and  the  day 
of.paymentr happening  after  the  proclamation  made;  that  ahho  this 
were  not  in  truth  Sterlings  but  ot  a  baser  allay,  nor  a  money  cUritsnt 
in  England  by  the  proclamation,  yet  the  payment  being  to  be  made 
in  Irelanfly  it  was,  as  to  that  purpose,  current  money  of  England; 
/but  if  the  day  bad  been  passed  before  the.  proclamatian,  then  he 
inust  tiave  answered  the  value,  as  it  was  when  payment  was  to 
.  have  Keen  lb:iade»    Sir  John  J3avis^  reports,  ease  de  mixt  moneys.(i) 

It  is  true,  that  the  imbasing  of  money  in  point  of  allay  hath  not 
been  very  usually  practised  in  England^  and  it  virould  be  a  dis- 
honour to  the  natipn,  if  it  should,  neitber  is  it  safe  to  be  attempted 
without  parliamentary  advice;  but  surely  if  wa  respeot  the  right  of 
the  thing,  it  is  within  ^he  king's  power ^o  do  it;  for  tho  the  statute 
of  25  E.  3,  eap.  13*  above-mentioned  be  against  it,  yet  the  statute 
doth  not  absolutely  forbid  it;  and  al,tlio  by.  Poyning^a  law  10  H.I. 

(A)  See  alio  8  ^  9  W.  3.  cffp.  ^5.  and  7  itnn.  eap.  25.  whereby  h  is  high  treaaon 
knowingly  to  make,  ipend,  buy,  eeli,  or  b«ye  in  poeeeeaion  any  paould  or  luleafl  for  eolniog, 
or  to  convey  suoii  instrumente  out  of  the  king's  mint,  or  mark  on  the  edges  any  com 
eitfT%nlL^  or  to  counterfeit,  orvOdlour  or  gild  any  ooin  resembling  the  twertni  coin  of  the 
kingdom.    And  see  15  Geo.  9.'-ch.  SS.         • 

(i^  .^ois  Atp.  18. .       . 
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nil  the  precedent  ^fltfttuteci  io  EngUmd  are  of  force  in  Irelandy  yet 
that  resolution  was  girveni^atxove;' 

My  lord  Coke  in  his  comment  of  ^rtictdi  9t(p^  caria^t  cap,  20.. 
seenis  to  impfy,.  that  the  alteration,  of  money  in  wei*^t  er  allay  may 
not  be,-  without  act  of  parliartient,  and  for  that  purpose  citee 
the  Mirror  of  Justice8,(i)  Orrfc^it  fuiif  ge  nul  roy  de  et  [  194  } 
reame  nepoii  changer  sa  inoney  n6  impayrej  nenmender^  . 
ne  autre  inoney  fairer  qe  de  ore  ou  de  argent  sans  aaseni  de  touts 
sea  counties.;  and  the  act  of  25  E.  S.  cap.  13.  the  statute  of  &  H.  6. 
sesji.  2.  cap.  6.  that  all  money  of  gold  and  silver  shall 'be  as  good 
weight  and  allay  as  is  now^  itnadent  the*  To}Der:  the  parllatnent-roU 
of  \1.E.  3.  n.  15.(/)  which  was-,  an  accord  in  parliament  f(^  the 
pretent  amendmebt  and  increase,  of  coin  de  fayre  t/ne  mony  des 
bones  Ester  linges  en  Engleterre^/ii  poys  ^  allay  del  auntient  EstQr* 
linges,  9^^  averason  course  in  Engletenre  enter  les  gtaunts  fy com* 
mohs  de  la  terre,  which  shoult^  not  be  exported;  and  if  those  of 
^Amcferif  would  make  money  of  as  good  &n  allay  as  £}sterlingeSf 
that  it  ahould  be  current  between  mertihant  and  merchant  here,  and 
and  others  that  would  receive  \lf  which  jnrad  a '  temporary  provision 
for  the  increase  of  mt>ney.  '  .  .  ^ 

'  All  that  a  man  can  conclude  upon  these  is^.that  it  is  neither  safe 
nor  bononraUe  for  the  king  to  imbase  his  coin  below  Sterling:  if  it 
be  at  any  time  done/ it  is  fit  toi)e  done  by  assent  of  parham^nt,  but 
eertainly  ^11  that  it  concludes  is^  that  fieri  noh  debuit,  but  factuin 
vtffe/,  and  this  appeara,£9] 

1.  By  that  resolution  in  the- cate  of  mixt  monies,  which,  th6  it 
were,  but  by  way  of  advice  and  in  Ireland,  is  of  great  weighty  espe- 
tnally  if  we  consider  the  consonaticy  thereof  to  the  practice  in  /re^' 
landy  which  tbo  it  hath  the  same  law  of  i6  B.,  3.  in  force  there,  yet 
generally  their,  coin  current  there  was  of  a  baser  allay  thai}  Sler^ 
Ungj^yrtvi  before  the  proclamation  of  43  Eliz. 

2.  By  the  usual  inhansing  of  the  coin  in  point  of  value  ieiDd  de- 
nomination here,  \irhieh  the  i)  be  not  absolutely  an  imbasement  of 
(he  coin  in  tbe  §pecies,  yet  it  hath  very  near  the  sanrte  effect, ; 

3."  By  the  attempta  that  have  been  made  to  restrain  the  change  of 
coin  without  consent  of  parliament.  Among  those  many  provisions 
by  the  lords  ordeiners,  5  E.  2.  n.  30.  that  much  abridged  the  king's 
power,  this  was  one,  pur  ceo  qe  a  touts  ies  foys  qe  le  change  de 
mony  se  fait  en  foyalme^  tbut  le  people  est  graqdment 
grievez  in  molts  de?  manners,  nous  ordeinams,,  qe  qu^nt  {195  J 
mestier  8erra,&  le  roye  voile  exchange  feire,  qil  la  face  par 
common  coubcell  de  eon  baronage  %l  eeo  en  parlement. 

But  these  ordinances^  and  this  among  the  rest  was  repealed  in  par- 
liament £.  2.  and  never  ^revived  again. 

*  ..    -  ■ 

(*)  Cmp.  l.i.3,  (0  See  C«.  P.  C.f.93. 


o — ■  J > r» : -; -r. » 

[9]  The  king's  prerog^tiye  <}6ee  tioi  oxtend  to  the  deboinf  or  enhaneing  the  Taloe  of 
the  eoiJD,  below  or  tbore  Ule  ilurliiig  Talue.    1 BL  Cm,  278. 1  Eaat^  P.  C.  148. 
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^  Sf>i.  Par^20  E.  ^3.  n.  1.7.  ^  Item  ge  les  recQyer3  des  payiiients 
ji03tre  seigneur  le  rpy  receuent  de  people  ^n  cbeacua  place.  auxV  biea 
or  come  argent  al  prise  assise  desicom  ie  people  est'  arte  de-  eel  re- 
ceiver pur  payment^  &  qe  la  change  de.  mony  de  or  ne  dargent  ne  ae 
face  3ans  aasen  de  parletnant.  .Rq'.  Quant  aprimer  point  dex'article 
soyt  tetius ;,  quant  a  les  changes  faiif  soit  I'article  m6nsti«  a  nostra 
seigneur  le  roy,ii  as  graunts  qe.  sont.perdervers  lui,  qils  ent  ory 
deignent  &  dient  lour  volunte,'' 

i^ing  Henry  y  III.  imbasedthe  coin  of  this  kingdom  in  point  of 
all^y^  and  so  it  continued  dudng  the  residue,  of  his  reign,  and  duru^S 
the  reigns  of  Edward  Yl,  and  queen  Mary /m- 90  much  that  the 
penny  had  not  above  a  half-penny  of  intrinsic  value;  but  queen 
Elizabeth  among  the  rest  of  her  excellent  methods  of  gavernmentp 
did  bjr  little  and  little  rectify  this  detestable  iinba,sei:nent  of  coin: 
1.  By  prohibiting  ezportation^.and  meltibg.dowo.  pf  good  silver. 
)d..  By  reducing  the  braiss  jo^oey  to  its  intrinsic  value. .  'd.  By  making 
a  good  allowance  (to  her^own  loss)  of  the.  base  money  brodght  into 
the  mint.  4.  By  stamping  of  new  money  of  just  allay  (d  Sterling: 
Camd.'Eliz^Wrb  anriQ  V560,p.AS. 

While  r  wrote  this  a  proclamation  hath  issued,  dated  1,6  ^Aug^ 
1672,  whereby  copper  cpin  of  half-pence  and  fis^rthmgs'near  the  in- 
trinsic value  is.  proclaimed  in  these  words :  ^  We  do  by  this  our 
toyal  proclamation  deplare,  publish^  and  authorize  the  said  half? 
pence  and  farthings  of  cppper  so  coined|.and  to  be  coined,  to  be  cur- 
rent money,  and  that  the  isame  from  and  after  the  16th  of  i^r/^^ 
shall  pass  and  be  repeived  in  all  payments,  bargains,  and  exchanges 
to  be  made  between  ^ur  subjects,  which  shall  he  undei*  the  value  of 
six-pence,  and  hot  otherwise  nor  in  any  other  manner ;'^£I0]  how 
far  this,  mfikes  U  current  nioney,t»V<96|inti^  tn/riK 

And  thus  far  touching  the  power  of  denomination,  or  set- 
£  196  ]  ting  the  eitritisic  value  upon  coin^f  the  manner  how  tliis.ia 
done  will  be  shewn  hereafter.  '    - 

III.  iHie  third  essential  in  coin  is  the  stan^p  or  impression,  fbr  tho 
it  may  be  possible,  as  Mr.  Sfmve  says,  that  in  antient  ^tiroe^  money 
^passed  in  Englund.  without  a  stamp  or  impression,  yet  I  never  read 
any  such  thing  ^inca  the  conquest,;for  that,  which  is  frequently  called 
bianjk  money^  was  not  money  without.  impressioOi  but  white  money 
or  pure  silver,  or  at  least  SierJing  silver  coined,  for  otherwise  it  hfid 
not  been  an  apt  jneasi|re  for  (X)mmerce :  the  atamps  or  impressions 
of  ciirrenf  money  were  heretofore  delivered  to  the  master  of  the 
mint  from  the  exchequer,  but  of  kter  times  they  are  delivered  by 
the  secretary  sometimes  with,  sometimes  without  the  indenture  o( 
coinage:  now  touching  the  manner  of  the  legitimation  of  coin,  in 
England^  it  is  sometimes  by  proclamation,  but  always  by  indenture 
^between  the  king  and  the  master  of  the  mint.  . 

p  -  . 

I  ■  r  i  I  ,  ,  ,  ■    ,  I  I  ,  I  >i  I  ,       II    I     I  .1. 

.  [IQ]  This  teeroi  to  have  been  tbe first  iniUnoe o^the  iDtrodnctienfif  eopper  fitoia  into 
he  general  cprreno^  of  Eagland,  See  1  EoiLP,  0, 148. 
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.  Afld  Ifaerefere  whim  Sir  John  Davie  in  the  case  nbi  supra{m) 
Biakes  these  stx  Ihings  as  essentials  to  the  legitimation  of  coiu> 
1.  Weight  .2*  Fineness.  9.  I^npression.  4.  Denomination.  5.  Atitho- 
rity  of  the  prince.  6.  Proclamation.  The  last^  is  not  aiwa)FS:ne(;es* 
sary  to  the  legitimation  of  coin,  for  there  is  scarce  any.  king's  reign^ 
but 4hat  there  ar£  various  stamps  or  impression?. of  money,  which 
were  never  pfoclaitned,- and  iherefbre  if  upon  an  indictment  of  clip- 
ping or  coanterfeiting*  (he  king's  coin  it  be  questioned^  whether  it  be 
the  king's  coin  or  no  upon  the  evidence^  there  is  not  a  necessity  of 
proof  thereof  by  a  proclatnation,  bqt  it  is  a  meer  question  oi  fact, 
which  raitst  be  left  upon  the  jury  by  circumstances  of  fact  to  find,^ 
whether  it  beihe  king^s  iBoney ;  for  tho  there  might  be  possibly  pro- 
clamation of  ^oiqe>new  coins  in  the  begiiming'pf  theking^sreigns, 
yei  it  would  be  impoaribLe  to  prove  them  in  the- antient- coins  of 
Edward  Yh  queen  Marjfj  queen  Biizabeihy  fyc..h\fl>\{  necbssary  to 
be  supposed,  they  may  be  presumed,  ex  diuturnildte  temporisj  the  • 
liiest  therefore  that,  can  be  expected  is  to  produce  .  the 
ofiicefs  of  the  ihint  of>  their  indenture  to  prove  a  coin  cur-  [  19T]| 
rent,  if  it  be  not  otherwise  comtqonly  Jcngwn.    ^  -.   ' 

But  proclamation  is  necessary  in  these  cases  foUowing^ 
L  A  proclamatioU'with  proclamaiibn^writ  under  the  great  seal  is 
necessary  to  legitimate  and. make  ciirrent  foreign  cpm,[ll]  and  wltEu 
bat  the  proclamation  it  is  neither^  current  coin  of  this  kiQgdom;  nor 

^ '1. :: — : — _-l : . . lj. 

'  [W]  The  Acts  relating  to  fbfei^^  coiiti  are  An  Act  to  proyide  more  effectaally  ipr  the 
ooUeetioa  of  the  duties  imfkieed  by  Uw  pn  -gabdi^ -wares,  and  merchandize,  imported  inta 
iiM  ^Jniled  StaUM^  and  on  the  tonnage  of  vesselst  4<(^«<  4, 1790.  eh.  35.  9ect  40.  An 
Act  relative  to  the  rtx  dollars  of  Detimark^  March  3,  1791.  ch,  19.  An  Act  regulating 
foreign  coins,  and  for  other  purpoees,  Fehnumf  9, 1793.  eh.  5.  An  Act  supplementary 
te  an  Act  regtilatiiig  foreign  coln8«and  for  otner  par^oses,  February  1,  i798^feA'.  11. 
An  Act  to  regulate  the  coHeetiim.  of  daties  on  imports  aod  tonnage,  lihreh  9, 1799* 
eh.  i22.  sect.  61v  An  Act  to  suspend  in  part  the  Act  entitled,  **  An,  Act  regulating  foreign 
coins,  and  for  other  purposes,**  AnrU  30, 1802.  ch.  38.  An  Act  regulating  the  currency 
(^•foreign  coins  iff  Che  United  Stalee^  April  10, 1806.  eh.  23.  An  Act  regulating  the 
enrrency  wltliiii  the  VnUed  8Urte$  of  tlie  gold  coins  of  Great  Britain^  France^  Porivgali 
and '^tn,  and  crowns  of  Fiance  and  fi?a  franc  pieces,  April  i{9,  1816.  «ik^  139.  An 
Act  to  continue  in  force  an  Act  regulating  the  currency  within  the  United  Sltafes  of  the 
gold  coins  of  Great  Briiain^  France^  Porfii^aii  and  Slpain^  and  crowns  of  France,  and 
me  franc  pieces.  Mtfrdk  3, 1819.  eh.  96.  An  Act  to  continue  in  force  an  Act  entitled, 
**  An  Act  regdlating  the  oiikreney  within'  the  UnUed  Stat$»  of  ther  gold  coins  of'  Great 
Britain,  France^  Pvrtygalf  and.  Spain^  and  croons  of  France^  and  five  franc  pieces,'* 
Marek  3, 1821.  ch.  59.  An  Act  to  continu6  in  force  an  Act  entitled,  **  An  Act  regulating 
the  currency  within  the  United  Statee  of  the  ^old  Coins  of  Cheat  Britain,  France,  Por» 
tifBl,  and  ^wtfi,  and  -the  erowfts  of  France,  and  five  franc  pieces,**  March  3, 1 883.  cA.  49. 
An  Act  regulating  the  value'  of  certain  foreign  silver  coins  "within  the  United  Statee^ 
Jane  25.  1834.  eh.  71.  An  Act  regulating  the  value  of  certain  foreign  gold  coins  within 
the  United  Statee,  June  28,  18341  eh.  96.  An  Act  'supplementary  to  ah  Act  entitled. 
An  Act  ^tiblishing  a  mint  and  regulating  the  coins  pf  the  United  Statee,  January  18, 
1B37.  eh.  3.  sect  8.  An  Act  k>egalatrag  the  currency  of  foreign  gold  <ind -silver  coins  in 
the  United  Stalea^  MarA  3, 1843.  cA,  69.  An  Act  to  fix  the  value  of  certain  forei|rn 
BMoies  of  account  in  compen^tio|i  at  the  custom  house,  JMoircA  3, 1843.  eh.  92.  Toif  ^ 
t^  rates  of  estimating  foreign  coins  and  currencies,  see  the  Act  to  regulate  the  collect 
tico  of  duties  on  isiporU  and  tonnage,  3  Mofth^  1799.  tf  <;t.  61. 
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ifl  fhe  counterfeiting,  clippiiig  or  dimiptsbing  theroof  treason  wi^in 
the  statute  of  1  Mar.  or  5  6r  18  Eliz.  for  tli«  words  in  these  statutes 
{and  by  proclamation  allowed  and  suffered  to  be  tUf^nl  Aere^ 
vefevs  only  to  foteigflL  coin,  not  to  the  coin  of  this  kingdom;  but  iho 
it  be  not  proclaimed,  it  is  misprision  of  tr^aaoja  to  pounterfeii[10]  it 
by  thd  statute  of  14  £/tz;  co/b  1'.'  "  .''  . 

.  The  reason  is  especiaity  ^cause  h,f  the  stattite  o£  17  A.  ^.cap.  U 
'.  no  foreign  coin  of  gold  or  silver  are  to  run  in  any  manner  qf  pay^ 
ment  within  thisTealm/^ut  are  to  be  brought  as-bullion  to  the  mint 

*  to  b6  turned  into  i3«^/MA  ^oin.[13i  ' 

'  ,  -  2.  'A. proclamation  under  the  great  -seal  is  necessary  to  legitimate- 
base  coin  or  mixt  below  the  standard  of  Sterlings  and  for  the. dis- 
pensing within  the  statute  of  25  E.  S.cap»  13.  and  4  H.  5.  cap.  6. 
and  with  application  to  that-^case.  the  opinion  of  Sir  John  Barns* 9 
report  touching  the  necessity  of  a  proclamation  seems  to  be  good  ia 
law.  .  •   s  ' '  -     ;    *, 

3.  A  proclamation  imderth^  great  seial  is  nec^8saryy  when  any 

,  coin  already  ill  being  is  inhan.sed  to  a  higher  denomination  er- ex-/ 

tJTinsic  value;  as  when  the  twenty  shillings,  piece  of  gold  was  raised 

to  twenty-two  fillings,  because  it  was  once  current  money  under 

another  denomination;  thu9.it  Was  dene  upoA-  the  inhansing  of 

.  twenty  shillings  and  ten'Shillings  pieces  by  king /ameA.    . 

.  4.  A.proclamation  is  necessary  when  any  money,  that  is  ctirrettt. 

in  usage  or  payment,  is  decried;  thus  it  was  done  in  the  case. of  4S 

EUz,  for  the  Sterling  money  in  Ireland  before  mentioDed;  and  thua 

it  was  done  by  the  Pdllards  and  Crocards  tempore  K  1.  (n)  Iky.  88» 

and  by  the  sesreral  base  monies  mentioned  in  \drticuli  de  moneta^ 

namely  the  money  w'ith  the  itaitre  and  with  the  lyons,  which 

[]  198- ]]  it  seems  were  minted  iii  Englanfl,  besides  the  other  foreiga 

money  therein  mentipned.(p) 

'5^  Altho  in  the  case  of  i  money  newly  coined  by  the  king^santbo* 

rlty  in  England  a  proclamation  is  not  absolutely  iiecessary  tp  the 

legitimation  thereof  or  making  it  current,  yet  to  induce  a  contempt 

upon  such  as  refuse  to  take  it  in  payment  such  proclamation?  have 

not  been  altogether  unustiat,  and  by  the  red  book  of  the  exchequer 

seems  necessary  for- that  purpose;  for  how  can  men  Teasonably 

know  at  first,  whether  this  be  the  kingls  coin  without  some  such 

public  notification,  where  long  use  and  custom  hath  not  in6de,the 

stamp  or  coin  familiarly  known  to  those,  that  are  to  receive  it :  vide 

proclamations  for  money  newly  made  principally  upon  this  account, 

Claus.  18  E.  3.  part  Um.  28  4^  12.  dors.  Claus.  18  £.<  3.  j)ari  2. 

•  •  -   ■        ^        \'^.         •■•  '  ■ 

(fi)  Davis  UUh.  "Seo  the  note  in  Aopiff**  hivt  9uhjine  Ed,L'   ^  ^        V 
(o)  And  tbi)iii  It  waB  lately  dpn^  in  the  cage  of  tlie  broai^  picfoee  of  twenty-five  sbiHiilgt 
and  twenty  .three  sbiJJinijfa.     \  .    .       ^  r  .  ' 

* 


J 


[12]  It  ia  a  miajdem^eanor,  hf  the  4B'0ed.  3b  c.  139, 4o  comiterieit  fbrei|fQ  coin  not 
eurrent  by  proclamation,  bot  reaemblinsr  oopper  or  mi^ed  oitftiU  ctoin  of  a  foreish  atate.  - 
[\S]  I  Edst,  P.  C.  lid. 
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m.  14*  d(>r9.  Chui.  19  E.  3.  paH  1.  m.ZS  Sr  part  2.  m.  15.  dWr^. 
Glaus,  20  jB«>  S.pari  2.  m.  SO.  £for^»  and  25  E.  S.nh  141  cfor^.  But 
yet  the  money  is  th6  lawful  money  of  England^  and  be  that  cou<i- 
terfeila  it  is  within  the  law  ^f  i^S'E.  3.  for  ti'eason^  tbo  there  be'  na 
auch  prodamalioD :  vide  Libr,  Subr.  Scaccariif  /oL  259,  ''  Impri- 
mis oportet  ut  omnem  monetsm  prsBcedat-  eonstructio  alTaii,  viz. 
ponderisque  ^  nameri  tpstu9  monetce  distineti  &  aptfe  continens 
XDoderamen,  deinde  inch'oanda  est  &  pericieuda  ex  edicto  aut  licenttft 
ptincipis  specially  &  ptiblicandi  p^r  proctamationem  prseoonis  ipsiuift 
principis  publicfey  at  mosexigit  fecii^ndumy  &  toncusui  apta  erit :  ita 
Qt  ex  tunc  non  sit  iinpim^  n  quoquain  de  populo  recusaoda;  Qui- 
ennqqe  autem  el^m.  velapert^  ve\  pal&m  absque  licentift  principto 
ocyuscnnquje  monetae  contrafat^tionem  attemptftsse  conyictus  fuerit, 
corporalil^  pleeti  tolef 

.  And  now  I  shall  gi^e  a  bri^  history  of  the  variation  of  the  coin  of 
Sngland. 

It  appears  by  all  the  antient  monuments,  that  I  have  seen,  that  the 
nse  of  coin  or  money  was  antient  and  long^  before  xY^  conquest.(j9) 

«It  is  true  that  Oervanw  .Tilburitnsisj  who  wrdte  the'  ^ 
black  book-of  the  exchequer  in  the  time  of  Henry  II.  com-  [199] 
monly  t»kUed  magisier  fy  distipulusy  Lib.  I.  cup.  A  quibna  •  \ 
9*  ad  quid  intiituia  fuit  argtnti  purgaiiOy  says^  that  in  the  times 
of  king  fViUiam  1.  WiUiam  II.  and  Henry  h  the  antiiBnt  farms  of 
,the  king?s  demesnes  were  answered  in  cattte^corn,  and- other  provi- 
sions in  specie,  because  it  saved  the  king  the  tronble  of'  purveyors, 
and  money  was  scarce  among  the  people^aird  yet  the  reservations  of 
their  rents  were  in-money,  viz:  so  many  pounds  HMtn^o,  or  so  mapy 
l^xxaA^blanc;  deyuifme  infra,        ' 

And  to  make  an  equation  between  the  provisions)  that .  were 
answered  in  ^ind,  and  ttie  rents  4hat  were  re^rved^  there  were  ceY- 
tain  rates^or  prices  agreed  opon  almost  all  such  pravisionsy  as  ibr 
wheat  for  one^hundred.mea  fier  diem  twelve  pence,  for  a  fat  ox 
twelve  pence,  &c  which  it  seems- were  delivered  to  the  sheriff  and 
1>y  bimvansyrered  to  the  kingpin  money  or  kind,  as  it  was.  agreed. 

But  those  ferm  rents,  that  were  reserved  out  of  the  cities,  boroughs, 
franchi^s,  &c.  because  they  bad  not  provisions  in  kind  were  answered 
in  money- according  to  their  reservations.  • 

In  the  time,  of  Henry  I.  this  answering  of. farms  by  provisions 
ceased,  and  the  tenants-paid  their  money  according  to  the  letter  of 
their  reservations ;  the  king  was  weary  oi  receiving,  and  the  farmers 
weary  of  paying  their  rents  in  victuals  and  provisions,  but  money 
still  was  in  use  as  the  common  instrument  of  cdmmerce  and  valua- 
tion. .      ' 

In  the  troublesome  time  of  kfng  Stephen  we  are  told  by  Roger 
Hotfeden  sub  anno,  1149.  Omnes  poten^es.  tarn  episcopiy  quam 
eomites  4*  baronee  euam  faciebani  monetatny  which  occasioned  a 

ip)  That  money  wfUM  coihed  here  in  the  time  of  thd  SkxoM  Is  unfficiently  pluD,  bat  it 
fc  Tery  liooMAil  whether  the  Briton*  ever  coined  any ;  in  Ctuax^M  ti^e  they  aM4  onty 
keo-riogei  or  piec»ea  of  bfue;  C«m^.  CmMs.  d*  B.  CL  /ti.  5»  «i.  13. 
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gr^at confusion  andcorropdon  in  money  and  eommerhe :{q)Ifenfy 
ILtotnin^g'iQ  the  crown  refdrmed  this  usurpsttlon  and  abude^  natitm 
JecU  monetam^  qttw  sola  accept  a  erut  fy  recepiain  r^no;{r)  and 
\  ti)U9  it  hath. hitherto  ohtained/oniy  some  particular  corpora- 
£  200  3  tions  ecclesiastieal^  as  bishops  and  ttbbots  ba^c^  special  privi- 
.^  Jeg^s  granted^  to  them^to  have  mints,(^)  .^oooie  one  stamp^ 
some  two,  some  more^  which  yet ^inrere 'sent  to  tliem  from  the  king^» 
^exohequjer,  ahji  their  officers  sworn  to  the  king  to  deal  faitbfiiliy  in 
their  offices,  ^  '  - 

Yet  after  this  king's  time^  especially  in  the  beginning , of  king 
John* 9  lime,  there  was  a  great  uctcertainty  and  disorder  b^tb  in  the 
weight  and  allay  of  cpid  j  for  Claus.  7  Johahn^  m.  •^4.  Sciaiis  quod 
rccipimus-  per  manum  Petri  de  Ely,  Srciirecenta^  Ubras  nunieto^ 
gum  panderabani  quing^nta^  Ubras  '47^.  S^/.and  in  the -same  roll^ 
fn.  ^5.  recipimtls'  de  Tl^saiiro.  p^  munua.  Petri  de  JE^y,  1725/.  & 
lis,  6d.  numero,  quas  pand^abant  1556/.  17«,  6</.  which  hokls  no 
proportion  with  the  former.     .    "  ,<    .  ' 

'  ihnry  IIL  ha4  a  troublesome  reign,  and  iwlefactors  abounded, 
e$pecia)1y  io  delation  to  the  clipping  of  inoney ;  in  hisr  thirty-second 
year  he  inade  new  money,  and  ordained  r>e.  quis.  denarius^  rusfi 
kgiiimi  ponderis  fy  circularis  formm  ntereiur\  dipt  money  not  to 
be  received  but  perforated,  and  divers  offenders  were  hanged.  Mat  '• 
Paris  sub  anno  l24B;{i)  but  we. have  not  the  }nsit  standard  or 
WfBtj^ht  of  hia  money.  ? 

In  the  time  at  Edward  L  we  know  what  the  weight  aiid  allay  of 
bis  current  money  was,  namely  the  allay  was  Sleftingf  tweqty  shiU 
lings  made  a,  pound  weight  troy,  and  twontv  pence  an  ounce,  so  that 
the  pdund  of  ^S/er/m^silyjer  made  two  hunelred  forty  Sierling  pence* 

There  were  dthei'.telse^monies  in  bts  time,  as  .tiamely,  those  that 
were  decried  .by ^ the  Jirticuti  de  mone/^,  and  Pblktrds  and  Cro*^ 
cards;  w^iat  the  value  of  the  latter  was  I  know  not,  but  it  appears 
by  Clans.  2^S  E.  1.  m.  6.  ^tnki  pro  qualib^t  iibra  poUardorum  una . 
tnarca  SterlingOrum  solvUur'  ad  Sdoiccarium:  they  'were"  both 
decried  in  the  28  E.  .l.{u)  Fide  Z^;  8U  This  rate  of  Sterling  aon- 
tinned  during  some  time  of  ££teardf, Hi.  ^'. 

'  (f )  WiUiigm.of  NfUffmry  writer  tbos tinder  the  reign  of  kipg  Sttpkm,  Erant  inAn^UL 
quodammpdo  tat  regea  velj^u$  tyranni  quoi  domini  caUetUtum^  fuAenU$  nmgiUifenu*' 
turafli  proprii  nuntHmatia.  .   "*      , . 

(r)  See  Wilk,  Leg,  Htmy  II.  p,  -330.  where'  these  word^  are  also  added,  MieaUt  javi 
pncerum  iUa;  the  truth  is^  ibis  reformation  of  th6  rooQuey  began  to^be  made  towards  the 
latter  ^d  o£ Stephen's  reign,  for  aipoog  the  articles  of  .(ieace  between. iS|(^^  and  ilciiry 
this  was  one,  that  the  silver  coin  should  be  one  aud  the  «ame  thiodghoat  the  kingdom. 
Ibid.  p.  315,  Mai,  Paris,  p.  IZ9 J     "  ^ 

,  (•)  See  a  charter  of  king  Jo^n  allowhig  tfaii  privilege  to  Huhe^  archbishop  of  Canter* 
bury.  Wilk,  Jjsg,  JohonniSf  p,  355>     '    .  *  ' 

(OP.747.  \  ,        .    *  ,  , 

.  (u)  As  appears  by  the  proclamation,  -Quod  PoUardi  Sf  Crtikardi  non  currant  in  regno 
Anglhs,  Clous.  2S  E,  1,'m,  Id.  dsrs,  by  which  reeord  it  also  appears^  that  two  P6llar4t 
and  one  Sterling  :siiete  much  -about  the  same  valae;  fpr  the  words  are  lAcet  lutper  pro 
eomm^niutilitate  regni  nostri  de  contilio  nostnf  ordinavimasffuoi.  du$  poUardif  vel  dtio 
Crokardi  eurrerent  in  eodim  regno  pro  uno  Sterling      .  '  ^     . 


HISTOpiIA  PLACITORUM  CORON^.  ^1 

*  ... 

I  haire.n<>t  seen  any  indentures  of  the  ni^nt  between  the. 
time  of  Edma/td  II.  and  the  46  Edward  lU.(ar)  and  then  by  {201<3 
the  indenture  of  th&  mint  Claus.  46  E,  3.  m.  18.  a  pound  of 
gold  made  forty-five  nobies^each  npble  siit  shillings  and  eight  pence, 
and  was  to  consist  of  twehty-lhree  carets,  thiree  grains  and  an  half  of 
$^ae  gold,  the  rest 'allay;  the  coinage  to  be  four  shitlings  for  .each 
pound  fojr  the  master  of  the  mint^and twelve  pence  for  the  king;  'th0  , 
)»oottd  valued  at  fifteen  pounds^and-  the  merchant  upon  the  return 
to  h^ve  out  of  the  Tower  fourteen  pounds  fifteen  shillings. 

'A  poun^  of  silver. was  to  make  three  hundred'  pence,  apd>so  in. 
that  proportion  groats,  httlf-peuce^  and  farthings,  which  was  to  t>^  of 
the  aliay  du  mtl  EsterlingiViz,  eleven  ounces  two-peony  weight  of 
fine  silver, und  eighteen ^ penny  weight  of  allay;  eight  petice  to  be 
atlowed  for  coinage. 

'  The  next  Indenture  L.find  is  3  jET.  At  p.  2.  m.  9,  dots,  whereby  a 
farther  ulteration  was  made. 

The  pound  of  gold  macle'the  same  quantity  of  nobles,  and  was  of 
the  same  aHay  as  before^  only  upon  every  pound  was  allowed  three 
shillings  and  six  pence  to  the  master,  and  one  shilling  and  six  pence 
to  the  king  for -coinage;        '     '  i 

The  silver  coip  of  the  same  fineness,  weight  and  allays  as  by  th^ 

indenture  of  46  JE.  .3.  the  coinage  eight  pence,  whereof  seven  penc^ 

to  the  master,  and  one  penny  to  the  kingnpon  every  pound  weight.* 

^  Ciaus.  1  H,  5n  fn.  3S,  dors,  the  allay  of  gold  and  silver  still  the 

same  as  before,  but  some  other  variance  there  wa&. - 

The  pound  of  gold  was  now  to  make  fifty  nobles,  the  value  of  the 
whole  pound  to  be  sixteen  pounds  thirteen  shillings  and  four  pence«    . 
the  coiuage  five  shillings. 

The  pound  of  silver  \tas  to  make  three  hundred  and  sixty 
pence,  the  coinage  was  nine  pence  to  the  master,  and  three-  [  202  "] 
pence  to  the  king;  so  that  now  tl)e.  pound  of  silver  made 
thirty  shillings  Sterling,  which  began  in  Rots  Pari.  13  .ft  4.  n.  28» 
by  ordinance  of  parliament.  i  .t 

Ciaus.  9  H.  5.  tn.  2.  dors.-  the  same  weigfit  and  allay  of  gold^  viz.   ' 
Qvery  pound  of  gold  to  make  fifty  jiobles,  the  coinage  to  the  king 
three  stiillings  and^ix  pence,  to  the  master  eighteen  pence. 

The  like  as  to  silver  iri  all  points  as  by  the  indenture  of  1  H.  5.  only 
the  master  to  have  nine  pence,  the  king  three  pence  £6r  coinage. 
•  Claus.  1.  ft^6.  fn.  13  4*  l^*  The  lUfienture  agrees  in  all  things 
with  that  of  d  AT.  5.  ^ 

-Claus.  4.  E.  4.  m.  20.    The  king  by  proclamation  inhanseth  the 

▼aliie  of  coin,'so  that  the  noble  of  gold,  which  before  ^as  six  shillings 

.» "  »  .  .  -  '         •  * 

(g)  But  amoni^  the  record*  in  the  Thwir  there  ve  tMveral  iDdentorei  to  be  found 
within  that  time,  tiz.  ^  *  ^ 

Ctau9. 18  E.  3.  |K  3:  m.  19.  d; 
PoLlSE,  3. p.  1.111.21, 
C^u«.vl23  £.  3.  p.X  m.  21.  d.     ^ 
Clatu.  25.  S.  3,  tn.  15.  d.        ' 
C/oiff.  3d.  B.  3.  ffi.  6.  d. 
,  CifliM.  35  £  3.  in.  10.  d. 
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and  eight  p6nce,  is  nb\r  raised  to  €ight  shilKn^^andfonr  pienee,.three 
groats  maJce  a  shillings  and  so  dp  tw^elve  penc^^aHd  •t.wenty  sbUIings 
make  a  pound.    . 

And  afterwards  he'  rtiade  ne\r  coins  according  to  the  standard  of 
gold  aforesaid,  viz.  the  nobie  of  gold  eight  shillings  an.d;foar  pence, 
Itnd  the  podnd  of  silver  raised  to  thiriy-seven  shillings,  a^  six  pence  $ 
and  now  I  shall  follow  John  Sivwe  in  hi^  Survey  of  London^  p.  ^1. 
•  H,  7.  raised  the  rate  of  Sl^tHhg  s\\r%t  coin  to  fo^ty  pence  the 
<;^unce.  -^     .         ' 

18  H:s.  the  pound  of  silifer  cdin  was  raised'to  forty  shillings..    . 
'  35  H,  8.  the  coin' of  gold  was  raised  to  forty*  shillings  the  onnce, 
the  coin  of  silver  to  four  shilKng^ the  ounce^and  coins  of  base-money 
of  allay  below  Sterling  were  coined,  viz'*  shillings,  six*pences,  fom*- 
pences,  two-penCes,  pennies:  these  wei''e  decried  in* 5  E.  6%  and  the 
shilling  reduced  to  nin^pence;  and  after  to  six  p6nce.(y)    ^        ^  , 
.30  Octob.  5  E.  6.     Silver  Sterling  coin  inhansed  to  five 
£  203]  shiliiogs  the  ouncd,  and  so  proportionably ;  and\coins  of  fine 
'  gold,  a  whole  sovere^n  was  thirty  shillings,  an  angel -tea 
flhillings,  and'  base  money  to  paiss  as  before.        ^ 

£  Eliz.  The  base  money  was  called  in  and  brought  to  th^ ..taint 
^nd  reduced  to  Sterling  and  new  coined,  and  the  dross  given  to  re- 
pair (he  high\iKpys. 

16  iVbf^m&.jS  Jae.  By  proclamation  the>  new  coins  of  gold  and 
silver  then  made,  together  with  their  impressions,  inscriptioiis,  weight, 
and  values  \vere  proclaimed;  and^23  Nevefnb* Sf  Jae. per preelama-^ 
Hon  the  c6ins  of  gold  are  inhansed,  viz*  thirty  shillings  to^  thirty-three 
shillings,  twenty  shillings  to  twenty-two  shillings,'fif(een  shilRngs  to 
sixteen  shillings,  ten  shillings  to  eleven  shillings,. five  shillings  to  five 
shillings  an^  six-pence.  '  ^ 

Upon  these  variations  these  things  are  nevertheless  observable, 
FiHty  That  the  old  SferliTig  gold  is  this,  that  ode  pound  of  Sterling 
gold  contaitis  twenty-thre^  carets  three  grains  and  ahalf  of  fine  gold, 
the  rest  to  make  it  up  twenty-four  cstrets  is  of  allay  of  copper.  Se» 
oondlj/^.Thht  the  old  standard  of  Sterling  silver  is,  that  every  pound 
Weight  of  Sterling  silver  c6nsist  or  eleven  ounces  two  penny  weight 
of  fine  silver,  and  eighteen  penny  weight  of  allay  of.copper.  Thirdly, 
That  this  rate  of  Sterling  goldttnd  silver  hath  most  plainly  continued 
to  be  the  standard  o(  English  gold  and  .silver  coin,  at  least  from  the 
time  of  Henry  III/ until  this  day  in  England  without  any  considera- 
ble alteration,  saving  that  base  money,  which  waastampt  in  the  time 
of  Henry  VIII.  abd  then  reduced  to  &r  lower  valuation ^  by  JEdward 
VI.  and  af^er  re-established  by  Edward  VI.  to  its  former  value. 
fourthly y  That,  as  well  in  England  asH^eland^  there  hath  been  im^ 
basing  of  the  species  of  money,  as  appears  in  these  two  instances  in 
the  time  of  Henry  VIIL  and  EdwanlVU  which  are  yet  (he  only 
instances  that  I  find  of  that  nsiime  in  England.  Ffflhly^Thai  queen 
Elizabeth  decried  by  proclamation  all  that  base  motley,  which  was 
in  use  "in  the  time  of  her  fatlier  and  brother,  and'ever  since  that  prp- 
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datnftlion,  int.  2  Uliz*  tlietrue  M  SierKng  standard  both  of  gald 
and  silver  hattr  been  the  otiljr  standard  of  the  JSngli^h  current  tnoney. 
Sixthly,  That  althty  the  staiidard  of  Sterling  hath  with  great 
constancy  obtained  in  England,  yet  the  denominatioQ  tM*  ex-  [  204  ] 
trinsic  Of  imposed  value  hath  varied. according  to  the  ple^i-  > 
sure  of  the  king  both*  as  to  gold  and  silver  coin,  as  appears  by  what 
goes  before ;  for  in  Edward  Pstime  the  ounce  of  Sterling  silver  w^s 
twenty  pence^  the  poond  twenty  shillings  or  two  hundred  and  forty 
pence;  in  jS^/tffortf  IIPs  time  tlie  pound  of  iS/er/m^  was  three  hundred 
pence;  in  Ihe  time  of  Henry  V^  and  so /downward  to  Edward  IV. 
three  hundred  and  sixty  pence,  or,  which  is  all  one,  thirty  killings; 
in  the  time  of  Edward  IV,  the  pound  of  silver  wa's  thirty-s^veushil* 
lings  and  sixpence;  in. 35  Hi  8.  the^-pound  of  Sterling  silver  wa^s 
forty^  shillhigs ;  iii  5  E,  6,  and  so  down  to  this  day  the  ounce  of  silver 
five  shillings  or  sixty  pence,  and  the  pound  al'^Sieriitig  silver  three- 
pounds  or  seven  hundred  and 'twenty  pence,  which  in  Edward  Vb 
time  was  only  two  hundred  and  forty  pence,  which  now  is  thrice  as 
much  as  then  it  Was.  Seventhly,  That  (  find  rarely  any  proclatna^ 
lion  for  the  setting  of  the  rau^of  new  coin,  but  only  as  bet^e,  when 
the  denomination -of  what  is  in  being  is  inhansed,^or  abated,  or  re- 
called ;  so  that  the  indenture  of  the  mint  and  common  reputation  is 
that,  which  must  try  < what  is  English  money.  Eighthly,  That  I 
never  find  either  in  the  indentures  of  the-  minjt  or  any  proclamation 
the  stamp,  impression,  or  inscription  described,  unle^Jh  tb^t  of  king 
James,  because  the  stamps  are  agreed  upon  between  the  king  and 
the  master  oi  the  mint,  and  delivered  to  him  by  the  king,  ox-  Y^\% 
warrant  either  of  the  great  seal,  privy  seal,  signet,  or  secretary 
of  state;  .     .    ^       . .        . 


CHAPTKl  XVIII.  [205] 

eONOSBHIirCI;  the   AnULTBSATIOir  OR  IMPAlBIKft  or  COIN,  ABTD  tHB 

A-KTIXNT  MXANS  USX D  TO   RXMXDV  .IT. 

Ths  decays  or  in^>airment  of  coin  is  either  in  weight  or  allay,  the 
former  may  happen  by  somB  abuse  of  the  moniers  or  minters ;  or  by 
the  subtiliy  of  clippers,  washers  and  other  inopairers  of  ^oin ;  the 
latter,  viz.  impairment  in  allay,  can  only  happen  either  by  the  dis* 
tionesty  of  the  moniers  or  minters,  or  by  the  counterfeiting  of  boin. 

Antiently,  all  money  was  paid  in. number,  namely  so  many  pieces 
made  a  pomid,  and  this, was  the  comipon  reservation  and  account  of 
all  farms,  and  the  estimating  of  accounts,  vicecomes  A.  reddit  compa^ 
turn  de  lOOJ.  numero,  or  in  theeaunf  100/.  numero. 

But  this  did  not  answer  all  intentiobs,  for  the  money  that  was 
ipaid  in,  mij;ht  be  dipt,  or  otherwise  rendered  light,  or  might  be 
eounterfeit,j>r  of  base  allay.  ^ 

For  reniedy  whereof  there  was  practised  these  three  methods  of 
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rectifications  of  paynieiM  at  the  exchequer,  that  the  king  might  fiol 
be  deceived^^and  tjiese.were  successively"  used  in  the  exchequer, 
which  we  may  read  Gervas.'  Tilb.  Lib.  I.  supra  quibns. 

I.  Sotutio  ad  scalam^  which  il  seems  was  tk  dish  or  measnre^ 
whereby,  they  measpred  their  money,  as  well  as  told  it^  for  (hat  is 
the  prdper  significatioit  of  sdala:  but  in  process  .of  time  4his  was 
turned  into  a  measure  of  mon^y,  which  was  an  addition  of  six-^ 
pence  for 'every  pound;  to.  avoid  the  trouble  of  that  probation, 
whereby  an  hundred  pounds  numiro  amounted  to  an  hundred 
pounds  and  fi^fty  shillings  ad  sealant ;fkni  so  we  have  frequently  In 
the  old  pipe  rolls  of  Henry  IL^  JRiehdrd  I.>  king  Jfohnf  &c.  in,  the 
ifauro  10(^1  ad  sealam, .  .  .    ,   ^  -^ 

.2.  iS'o/ti/ioatit/yeii^tim,  which  was  the-'answering  of  every 
£  206  3  pound  of  money  by  weight  of  a  pound  weight  troy,  ht  itt 
those  times,  ihe  libra  argenii  coin  did  or  was  to  answer  a 
pound  weight  troy^  and.  therefore  the  payer ^as  to  make  it  golsd  of 
that  .weight  by  answering  the  full  weight;  4his  gave  the  frei(|uent 
title  of  the  old  pipe-roUs9.also  in  ihesauroltiOL  cKlpeneum.  * 

But  altho  this:  9o/t</io*  ad  acalam  or  ad  penstim^  especially  both 
together,  did  gi^e  some  help. against  the  defect  o£  corn  inweight,  as 
by  clippings  washing,  or  the  like,  yet  it  did  not  help  as  to  adulterate 
iponey .of  baser  allay  than  the  standard:    Therefore, 

3.  Thi&re  was  found  out  m  the,,  time  of  Henry  II.  a  third  trial) 
namely  trial  by  fire  or  combustion; and  if  it  were  of  the  just- allay 
it  was  allowed,  if -below  the  allay,  the  payer  was  to  make  it  good, 
and  hence  he  was  said  dealbarefirmam^  and  hence  grew  quickly  a 
difference  between  reservations  and  payments  of  so  much  mbney 
Mumero,  and  30  much  money  i/a/ic.  , 

A -reservation  of  so  much  money  generally  w^  intetided  of  so 
much  numero,  as .  if  a  pound  n^ere  reserved,  it  was  in  effect  but 
twenty  shillings  in  pecuniis  numeratia;  but  i^  it  were  expressly 
i$aid  so  much  mon^  blanc,  then  it  was  answered  in  btane  wfonej^ 
but  yet  with  this  difference^  that  if  a  farm  were  letten  and  so  much 
rent  generally  reserved,  it.  should  be  intended  so  ipuch  numero,  m 
peciiniis  numeraiie;  but  if  a  franchise  or  liberty  were  granted,  and 
so  much  rent  generally  reserved  without  saying  blant  or  numero,  it 
was  commonly  intended  blane^  unless  expressly  said  reddendo  sd 
much  money  numeroj  and  ther^fore  in  such- a  case  tha  former  wa^ 
bound  dealbare  firmafnjXI[iB,\i  is^  to  answer  so  much  as  would  make 
his  payment  to  be*  so  much  good  in  fiqe  silver,  or  very  near  it  at 
least,/ Gerva^.  Tilb,  IdL  II.  cap.  quid  siif  quosdatn  fundoe 

dart  blanCf  quosdam  numera.  '  ' 

And  therefore  upon  all  the  antient  accountain  the  pipe,  made  by 

the.sheriff,  we  shall  find  some  of  his  accounts  of  rents  to  run  numerOy 

some  of  them  to  run  blancyviz.  firma  comifaliiS  numerOy  fy  firma 

*    comiloiiis  d/anc,  according  ta  the  Variety  of  their  re^rva- 

[]2073  tions  or  the  things  out  of  which  they  are  reserved;  now 

what  the  proportion  was,  between  so  much  money  hlanc 
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and  so  mtkch  >  ni^ney  ntimetv^  in  those  antlent  times^  or '^ what  this 
b/ancraoxtej  was,  is  worth  the  inquiring.  . 

I  have  fprpoerly  thought  that  bianc  money  Was  nothing  else  but. 
Sieriing^  and  that  dealbare  firniatn  was  po  more,  than  to  reduce 
money  to  the*  true  allay  of  iSVer/t/i^/v'butupon  consideration.!  think 
bidnc  mbney  was  truly  so  much  dne'  sitvefr  without  any  allay,  and 
that  the  true  allay  of  tSterlinff  silver  or  the  aniient  standard  was 
twelve  penny  weight  only  of  copper  to  every  pound  weight  of 
silver;  and  therefore , be,  that  upon  his  reservation  was  to  pay  one 
hundred  pounds  of  blanc  money ,>  was  to  answer  to  the  king  upon 
every^pound  qi  Sterling  money  one  shilling- to  countervail  the  vahie 
of  the  allay  of  copperjn  every  pound  weight  tfoy  of  silver      .     . 

And  hence  it  is,  that  the  ferrins  of  most  corporations  antiently  let 
with  liberties,,  if  olie  hundred  pounds  per  annuin^  were  reserved, 
usually  answered  one  hundred^  and  five  pounds,  the  five  pounds 
being  to  answer  the  allay  of  one  of  copper  in  the  whole  quantity.    . 

21  H.  3.  in  cphipoto  coinitatQs  Norih'ton  suuima  totalis  lOd^/.  d^» 
liL  de  quo  4/.-  99.  4i/.  blanc,  quae  stint  extenssg  ad  4/.  .13»»  9d.  subtr^* 
huntur  ad  perfipiendum  corpus  eomitatCls  &  remanei  97/.  ISe.  lOiHa) 
de  quibus  respondet  de  proficuQ  in  jnagnp  rotulo. 

Ciatts.  19  H.  3.p:  1.  in.'2k'  Sciatua  qu6d  pardonaV.imns  dilect9 
&  fideli  nostrsB  •&.  comitiss8&>  Pembroch  centum  trigiuta  &  quinqua 
libras  &/anc>  quffi  exte^s8B  sunt  ad  141/.  1&9.    .  n       ' 

\2r  E,  3.  in  eompoto  Bedford  &  Bucks,  Nicholaus  Bass^ew  IQL 
4^.  4tf.  72  t^mero/^ro  17/.  7^.  bianc.  >      ry 

That  of  \^  H.  3.  exactly  answers  twelve  pence  per  pound,  which 
amounts  to  six  pounds  fifteen  shillings,  and  added  to  one  hundred 
thirty-five  pounds  make  just  one  hundred  forty-one'pounds*  fifteea 
shillings.  .  ,  ,      . 

And  the  other  estimate  is  very  near  the.same  account,  bating  the 
difficulty  of  small  fractions,  four  pounds  nine>  shillings  and 
four  pence,  teith  the  adding  of  twelve. pence  for  every  pound  [  208  J 
to- make  it  S'/^r/t/i^^  amounts  to  about  four  shillings  and  six 
penc^,  which  added  to  four  pounds  nine  shillings  and  four  pence 
make  four  pounds  thirteen  shillings  and  ten  pence;  so  the  altay  of 
Sterling  at  that  time  seenis  to  be  twelve  pence  of  copper  to  every 
pound  of  silver.  .  ^  "  -  - 

The  sum  therefore  is,  i. That  blanc femie^rblane  money  was  the 
estimate  of  money  in  pure  silver,  without  allay,  aiid  accordingly  it 
was  to  be  answered,  t;t>.  one  hundred  pounds  blanc  was  to  answer 
one  hundred  and  ^ve  pounds  numero.  2.  That  h/erme  or  sum  of 
money  numero  was  so  much  Sterling  money  according  to  the  stand-' 
ard  of  those  times>  .?.  That  the  standard  oi'Sierling  money  in  those 
tiines  was  finer  than  it  hath  been  since  the  time  of  Edward  L  name- 
ly Sterling  was  then  eleven  ounces  eight  penny  weight  finer  silver, 
and  twelve  penny  weight  of  allay.  4.  That  when  at  the  exchequer 
they  burnt  the  money  to  make  assay  of  it,  in  case  twenty  shillings 

.     (a)  This  ihoold  be  972. 90.  lOJ,      . 
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nuniero  were  reserTed,  it  vafficed  if  it  heM  the  allay  of  St^rUng-ytrit. 
eleven  ounces,  eight  penny  weight  of  pure  silver,  apd  twelve  penny 
weight  of  (tliay;  but  if  it  were  reserved  blane^  then  tbo  good  Ster- 
ling  wa^  brought  to  the  test,  yet  it  w«nt  for  less  thaiySietii^g  by 
twelve  penny  weight  in  every  pound,  and  therefore  they  were  co«dd 
five  pounds,  in  the  hundred  to  make  it  up  blatfCn  5.  Bat  when  this 
probation  grew  troublesohie,  BH\d  ■Sterling  money  was  well  estab- 
Ushed/then  they,  that  werai  to  pay  one  hundred  pounds  blane^  paid 
one  hundred  and  five  pounds  SUrlingj  as  the  eoomion  estimate  of 
Slant  money:  it  seems  that  in  king  /oAn'i  .time  the  standard  of  iS/er- 
Ung  money  was  far  lower  and  wo«se,'ihap  at  any  time  before  or 
after,  especially  towards  the  latter  end  of  his  reign. 

The  borough  of  AF^cAwaaaiitientiy  from  the  <MU)que8t  till' 17  Jb* 
hann.  held  at  the  yearly  r^nt  of  eighty  pounds  per^  annum  blanCf 
which  was  ans^vered  by  the  sheriff  in  the.  timea  of  Henry  Ih  and 
Richard  h 
'  7  Johann.  the  king  granted  the  l^orougti  of  Wick  to  the  town  at 
.  '  the  farm  rent  of  one  hundred  pounda  «Slfo>/9»^.viO  the  pipe* 
3  209  3  i'o\l  of  ^^  H'  3*  homines^de  Wico  redduni  €ompoium  de  100/. 
fiumerOf  pro  &0l.  blancy  Vfhieb^  imports,  th^e  sums  to  be 
equal,  and  afterwards  43  H.  ^.Jtotnines  de  Wico  redduni  eompoium 
de  30/.  blancyqtiSB  sufii  exiensse  ad  84/.  and  in  17i7. 3.  this  eighty-four 
pounds  was  raised  to  eighty-nine  potuids  five  shillings  numero  upon 
the  exteiit,  which y^m^  of  oighty-nin^  pounds  five  shillings  they  have 
ever  since  ansrwered;  whereby  it  appears  the  standard  of  Sterling 
waS'  but  low  in  kingJohn^^s  time,  for  eighty  pounds  blanc  waa  in 
iiis  charter  estimated  at  oAe  hundred  pounds  Sieriingrhg^xo  it  was 
bigh  in  43  H.  3.  viz.  after  the  rate  of  twelve  penny  weight  of  allay 
in  a  pound  of  fine  silver;  for  'there,  eighty-four  pounds  Sterling  la 
ifated  to  be  eighty  pounds  blanc;  arid  in  \£^tMir^  III.  the  standard 
wa^lower,  than  twelve  penny  weight  of.  allay,  viz.  abov.e  tWenly-» 
four  penny-weight  of  iQI)iiy  and  niore  in  a  pound  weight  of  fine 
silver;  but  afterwards  raised  to^ eighteen  penny  weight  of  allay  tOr 
Wards  the  latter  end  of  his  reign,  which  hath  hitherto  continued  as 
the  true  standard  of  iS'/tfrim;  silver. 

These  curiosities,  tho  they  be  not  much  in  u^e  at  this  day,  yet  they 
»xe  fit  to  be  known  for  understanding  the. old  rolls.[l]  .'^  ^ 

- 

[1]  Bj  the  3  WUL  3.  c:9i.9ecU.  4.  ^  5*  it  is  feign/,  with  tratumortation  or  impriacn. 
■lent,  to  colottr,  file,  alter,  or  impair  the  gold  or  silver  coia.    See  Mosc.  on  Ct4n.  X9. 
By  the  Act  of  31  ilprt^,  1806,  eA..49.  sect.  3.  if  any  person  shall,  fraudulently  and  for 

gain's  sake,  by  any  art,  wa^,  or  means  whatsoever,  Impair,  diminish,  fidsify,  scale,  or' 
ghten  the  gold  or  silver  coins;  which  have  hten,  or  which  shall  hereafter  be  coined  at 
VSe  mint  of  the  United  Stiaiet;  or  %ny  foreign  gpld  or  silver  coins,  which  are  by  ^wmsde 
current,  or  are  in  actoal  ^se^and  circliIatioD  as  money  within  the  United  StaU9,  every  per- 
son so  offending  shall  be  deemed  goiHy  of  a  high  misdemeanor,  and  shall  be  imprisoned 
not  exceeding,  two  years,  and  fined  not  exCee^hig'two  thousand  dollars.  3  SUUB.ai 
Large.  405,  * 

By  the  Act  of  3  Marci^  1835,  eh.  65,  feet.  24.  if  any  of  the  gold  or  silver-ooins  whic(i 
shall  be  struck  or  coined  at  the  mint  of  the  United  Statee^  shall  be  debased  or  made 
wori«^  as  to  the^  proportioh  of  fine  gold- or  fine  silver  therein  contained,  or  shall  be.of  iesi 
weight  or  value  than  the  same  ought  to  be,  porsoant  fo  tht  several  acts  relative.  tWeto^ 
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throngli  (he  ddmolt  «r  with.  Hit  cotahrmee  of  ,«ti]roP  the  ofiloerB  or  petaons  who  shaH  be 
«iiip(oy<d  «t  the  faid  mint,  for  the  pucpoee. of  profit  or  gain,  or  othcrwiee,  with  a  fraudu- 
lent intent,  and  if  any  of  the  said  .officers  or  piersohs  ahall  embezzle' any  ot  the  metals 
which  shall,  at  any  time,  lie  eorrimitted  to  their  eharge  for  the  porpoae  of  being  coined, 
or  aoy  of  the  eoins  which  shall  be  stmck  or  coined  at  the  said  mint,  eirery  such  officer, 
.or.  pecaon  who"  shall  oommlt  any,  or  either  of  the  said  oflfences,  shall  be  deemed  guilty 
of  felony,  and  shall  be^  sentenced  to  imprisonment  and  bard, labour  for  a 'term  not  l(5b8 
than  one  year,  nor  more  than  ten  year S|  and  shall  be  ^ned  in  a  sum  not'exceeding"  ten 
tboasand  dollars. 

By  weeL  26.  nothing  in^tbis  aot  CQOtained  shsAl  be  eonstriied  to  deprive  the  Courts  of 
Ihe  individual  States,  of  jurisdiction,  under  the  laws;  of  the  several  States,  over  ofiencea 
made  pdnishable  by  this  act   4  id.  122. 


CHAPtER  XIX. 
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GOirCBRiriNO  THB  COUNTERFElflNO  OF  THE  KINO's  COIN  W"HAT  IT  I», 
WHAT  THE  PENALTY  THEREOF  ANTIENTLT.'AKD  WHAT  AT  TfltS  DAT." 

HA  VINO  taken  this  compass  I  no^  des<*end  to  thfe  offense  itself,  where- 
in I  shall  consider,  1.  What  Is  the  coin  or  money  of  the  king.  2.  l^hM 
a  counterfeiting  thereof.  3.  What  tite  i^unishment  before  this  stUtuiB. 
4.  What  the  punfehment  since  this  statute. 

I.  What  shall  be  saidjhe  king*^  money. 

The  iponey  of  a  foreign  kingdom  is  not  the  king's  money  within 
this  act,  and  therefore  at  common  law  the  counterfqiting  thereof  was 
only  punishable  as  a  cheat;  atad  nowbythe  statnte  of  14  ^/tr.  cap.  3* 
it  is  made  misprision  of  treason  to  connterfeft  any  foreign  coin  of  golil 
or  silver,  tho  not  made  current  hero  by  proclamation.^l  J 

The  money  of  a  foreign  kmgdom  made  current  by  proclamatidn, 
tho  it  be  now,  as  to  all  tivil  respects,  the  proper  money*  of  this  king* 
dom,  yet,  as  to  the  crime  bf  treason,  ip  was  not  the  king's  mopey 
within  this  act.  ,:    .  -  - 

And  therefore  a  special  sldinte  was  made,  viz,  1  3far.  cap.  6.  that 
if  any  persoci  falsely  forge  or  counterfeit  any  such  kind-  of  coin  of 
gold  or  silver  as  is  tiot  the  proper  coin  of  this  realm,  and  is  or  shall 
be  current  Within  this  realm  by  the  consent  of'  the  qtieen,  her  heirs 
or  successors,  then  such  offense  shall  be  judged  high  treason  [«] 

This  consent  cannot  be  but  under  the  great  seal,  viz*  by  pro^lama^ 
tion  atid'a  wrh  under  the  great  seal  annexed  thereunto,  or  some 
other  sufficient  notification  imder  the  great  seal;  and  it  n\ustbeof 
money  of  gold  or  silver,  which  1  takei  to  be.  a  der^omination  ex 
majoreparle^  if  it  be  such  a  foreign  coin  as  is,  for  the  most  part,  of 
gold  or  silver.  ,  ^ 

But  even  the  counterfeiting  in  copper  oi^  brass  gilt,  or  in 
tin  or  alcbyaiy,>if  the  exemplar  itself  be.of  gold  or  silver,  is. [211  ]] 
within  this  act  of  l.fiicnK  cap.  6.* 
-    If  the  coin  of  Irelaiid[p\  doth  not  substantially  differ  in  the  signa- 


.  * 


[I]  MiedemeaDor,  by  the  43  Ch-o,  3.  c.  139,  in  the  case  of  copper  or  mixed  metal  coin* 
|S]  Fekwy  .oAd.  tranaportation  forseveu  yeai9,.by  the  37  Oeo.  3.  e.  126. 
[3J  Aa  to  the  couDierfeitiflg  of  the  ooln  of  irddwd^  see  1  £«l,  P,  C.  150. 
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tiire  or  iitipression  from  the  leoin  of  Englandj  tira  counterfeiting  of 
that  money  here  in  Engtand  seenis>  to  be  a  counterfeiting  of  the 
Icing's  coin  here  in  England;  but  if  the  stamp  or  ionpression  bear 
ho  dueh.  resemblance,  as  is  easily  discernable/tfaen  it  is  considerable, 
whether  it  be  a  counterf<giting'of  the  king^s  coin  here,  for  Iretand  is 
a  distinct  kingdom'  fcoim  England^  tho  part  of  4he  dominions  of  the 
crown  of  England^ 

Yet  it  seenis  that'it  is  treason  within  the  act  of  Z5  E.  3.  1.  Be- 
cause the  words  of  the  statute  are  «a  monoj/e^  and  uot  specially  the 
money  of  England; and  money  coined. by  the  king's  authority  ia 
Ireland  is  $a  monoyty  thd  it  be  not  the  current  money  of  England. 
2.  Because  .by  the  express  words  of  the  statute  of  25  Etiz.  the  clip-- 
ping  of  coin  of  this  realm,  or  any  the  Hdminions  thereofy  is  enacted 
to  be  trea^n ;  it  is  not  to  be  supposed  that  the  parliament  would 
make  the  clipping^i  Iri^h  coin  treason^  unless  i^e  eounit^feiiing 
thereof  were  treason ;  and  with  this  the  Tesoliition  6f  the  case  of 
mixt  nionies  in  Sir  John  Davya^a  reports  agrees,  viz.  that  the  imbased 
eoin  stai^pt  iot  .Ireland  is  lawful  money  for  England  within  tba 
.condition  of  a  bond  for  payment  of  money  in  ireland.[4'\ 

What  shall  we  say  concerning  the  farthings  and  halfpence  oi*  cop^ 
per.  newly  ounted  in  England^  and  proclaimed  as  before  to  be  current 
money,  is  the  counterfeitmg  thereof  treason. 

It  is.  true,  ia  antient  proclamations^  for  farthing^okens  it  was  not 
usual  to  be,  that  it  should  be  current  money,  biit  only  thdt  it  should 
be  used  as  tokens,  and  the  punishment,  of  counterfeiters  was  either 
in  th^  star-chamber,  or  by  information  or  indictment,  and  fine  and 
imprisonment  in. the  king's  bench.^  7       . 

.  And  yet  it  seems  to  me,  that^this  proclamation  makes  it  not  the 
kingV  money  within  this  act  of  35  E.  3.  1.  Because  it  is  so  made 
only  to  a  special  pi»rpose,  namely  in  ^receipts  and  paymfenis  under 
sixpence,  and  not  otherwise.  2.  Biecaose  here  is  no  dispen^ 
[212]|  sa^ion  or  non  abatante  aS  the  statute  of  ^25  E.  3,  Again, 
when  by  the  statute  of  25  E.  S*  cap.  IS.  it  is  enacted,  that . 
the  money  of  gold^or  silver  which  now  runneth  shall  not  be  impaired 
in  weight  or  allay,  we  can  hardly  thiiik  it  ever  intended  that  tlie 
copper  money  .should  be  that  mohey^  which  should  bis  inteodiedi 
within  the  act  inad&  at  the  same  parliament  touching. treason;  but 
qusere,  lamen,\^S'\  . 

[4]  By  the  act  of  SJfarcA,  1825.  ch,  65.  Md.  31.  it  i»  enacted,  That  if  any  jteraon  or 
persons  ahall  ^^^^^y  make,  forge,  or  counterfeit,  or  canae  or '  procure  to  be  falsely  made, 
fbrged,  or  coaater^ited,  or  willingly  aici  or  assist  ta  falsely  making,  forging,  or  counter- 
feiting any  ooin  in  the  resemblance  or  similitude  of  any  copper  coin  which  has  b^e&  or.^ 
hereaHer  may  be  coined  at  the  mint  of  the  United  iSKa<€«,Qr  iihall  pass,  utter,  publish,  or 
sell,  or  attempt  to  pass^  utter,  publish,  or  sell,  or  bring  into  the  Vhited  StMte9  from  any 
foreign  place,  with  intent  to  pass,  utter,  publish, pr  seU  ys  true,  any  sqch  false,  forged,  or 
counterfeited  coin  with  intent  to  defraud  any  body  politip  or  corporate,  or  any  other  per« 
pen.  or  persons  whatsbever;  every  person  so  c»ffe«idtng^ shall  l^e  deemed  guilty  of  felonjr, 
and  shall  on  conviction  thereof,  bo  puijisbed  by  fine  not  exceeding  one  thousand  dollars, 
and  by  imprisonment  and  confinement  to  hard  labour,  not  eocceeding  thl«e  years.  4  StUitB, 
at  Large.  191.  •  ,         " 

[&]  By  thed  WiU.  4:  c  34.  ^.  Idr  it  is  made  fdony,  wiUi  tauMporUtieii  or  impriMn* 
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^  If  montjrl^  decried  an^-varieisi  signally  from  the  ^tAinp  and 
impression  in  the  cpin  that  is  commonly  aUawed,  this  is.  not  mpney 
vichin  this  ac|,  feritiiath  lost  its  denomination  and  legitimation  by 
Ibe  king's  {>roclamation.(a)  ^  - 

The  mpneyof  an  usurper  bearing  his.  stamp  and  effigies  and 
rinscriptioo,  is  the  king's  money  in  the  time  of  tlie  succeeding  rightful 
king,  tilMt  be  recalled  by  pjoclamation.  If,  upon  the  evidence 
against  any  counterfeiter  of  the  king's.  eoiH,  tho  it  be  but  of  a  late 
coinage  or  impression^  it  .comes  Jn  question  whether  the  coin  that  is 
counterfeited  were  the  coin  of  this- kingdom,  it Jsoiot  necessary  to 
produce  a  proclamation  to  prove  its  legitimation  for  these  jeasons ; 
1«  Be^sause  where  there  were  proclamations  of  coin  they  are  for  the- 
most  part  loH ;  if'  we  ^ould.  be  pilt  to  prov6  a  proclfimation  for  the 
coins  of  queen  Jt/toryy,  queen  JS/i,7a66/Ay  Where  should  wefind  them^ 
ir.  Because  in  most  kings  times  there  are  variations  of  the  impres- 
sions without  :any  proclamatioDyOr  so  much  as  a  new  indenture 
between  the  king  and  the  master  of  the  mint.  3.  Because  there  are 
very  few  proclamations^  except  that  before*mentioned  in  king  Janiios^a 
time,  that  express  any  more  than  the  weight  and  allay,  but  the 
impression  or  effigies  is  rarely,  if  at  all,  expressed,  and.  so  such  pro- 
clamation would  import  little,  to  ascertain  the  effigies -or  stamps } 
an4  for  the  same  reason  the  indenture  of  the  mint  is  not  absolutely 
necessary,  tho  in  sofie  cases  it  may  be  useful.  4.  Because  especially , 
in  anttent  coinseo?  diuhimiMe  Umporia  omni€t*ptm8Ufnuntur  rtil 
aclGf  if  proclamation:  6r  indenture  be  necessary,  it  shall  be  presumed 
in  length  of  time,  as  a  licence  of  appropriation  shall  be  presumed  by 
long  cof^tinnance,  tho  not  shewn. 

.  The  question  therefore,  whether  the  <^n  that  is  counter* 
feited  be  the  coinof^this  kingdom,  is  a  question  of  fact,  [  213  j 
which  upon  evidence,  of  common  usage,  reputation,  ^e.  may 
be  found  to  be  Engthh  coin,  tho  no  proclamation  of  it  extant. 

But  it  may  .be  of  some  u9p  in  case  of  newness  of  coin  to  produce 
the  iudentures,  or  the  officers  of  the  mint,  or  the  stamps  here  used 
for  the  coin,  and  the  like  evidence  of  fact. 

But  as  to  foreign  coin  legitimated  here,  it  seems  necessary  to  shew 
the  proclamation,  together  with  the  proclamation-writ,  or  a  remem- 
brance thereof;  and  this  is  expressly  required  by  the  statutes  of  5  & 
18  JSliz.  for  impairing  or  clipping  foreign  coin.      C 

(a)  .For  Ihif  remaon  when  the  broad  piecei  were  cfitd  down,  «Dd  tho  oflScers  of  the 
rrveaoe  cltarged  to  take  tbem.  io  payment  for  one  ^ear  after,  it  wai  thoogbt  necessary 
by  a  special  act  of  parlianMHit  6  Oeo,  II.  ca|K^6.  to  make  the.muQter&iling  of  them 
dnriof  that  yea^treason..  *^     . 

nent  at  Ihe  dtseretioD  of  the  Court,  to  eoanterfeit,  or  khowingfy  to  make  or  mend,  boy 
er  sell,  er  have-  in  possessioa  any  iiistn]m.ent  for  oounterfeitiDg,  or  to  bi]y,/eeH,  receive, 
flr  pot  off  any  ooonterleit,  at  a  lower,  vaiiie  than  its  denomination  imports,  of  the  cctrrent 
copper  coin.  And  io  tender,  ntter,  or  put  off  anv  oounterfeit  current  copper  coin,  know- 
ing the  name  to  ^  ^unlerfeit^  or  to;  be  possessed  of  three  or  more  pieces  of  coQnterfeit 
eorrent  ciopper  eoin,  knowing  the  same  to  be  cohnteWeit,  and  with  intent  to  utter  or  put 
flff  ihO'Snine,  are  misdeiweanofth  mi  punisbnblo  witbjmprjeanment 
VOL.  I,— «4 
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tl.I  come  to  the  second  ciomsiderfttioh^  w'hat  u  a  cotmterleUfng 
within  Ibis  law.  '    .  n 

;  And  before  I  come  to  particulars  it  roust  be  remembered,  that  the 
inisfeasanees^ concerning  coin  refer  to  two'Wrts  6{  persons;  \firsfy  to 
such  as  are  aiitborized  either  by  their  6flS6e,  or  by  cbarter^or  by  cus- 
tom to  coin  money;' mone/artiV moneyers,  minters;  or  secondltf^ 
those  who  do  counterfeit,  6t  take  upon  them  the  stamping  of  eoia 
without  such  aiHhority,  counterfeiters^  clippers,^  washers,  fyc. 

Touching,  the  former  of  these  ^  H*  7.  10.(6)  Si  ipse,  qui  fecit 
mpnetam  in  Jlnglid  authoritate  regi^  infra  turrim  London  vel  alibi 
in  ^nglia  vel  Ca/t^ri ir,  illam  facit  Aiinns  in  pondere  'p^r  dimidium 
ordinatiotlis  anfiqui  porlderis,  &c,  vel  falso  metallo,  est  proditio,  & 
tamen  ipsi,  qyi  illam  monetam  iltterant  iigeis  <domini  regis  infra 
^ngliamnon  sunt  proditores  nee  proditio,  sed  misprisio. 

But  it  is  not  every  mistake  ifi  weight  or  allay,  that  ehai^eththe 
mon^eyers  with  so  high  a  crime  as  treason,  for  the  roaster  is  charge- 
able by  his  indentures  to  a  fine  and  ransom  for  some  mistakes  of  this 
nati!|re;  but  it  must  be^  a  wilful  gross  proditorious  doing  it,  for  the 
todictment  rwm prodit&riXyKtkA  so  it  must  be  proved,  for  it  is  difficult 
for  the  best  artist  to  make  every  piece  of  th^ ,  precise 
[214]  weight. 

Touching  others  that'  either  cauhterfeit  or  imbase  the 
coin.         '  • 

Firsiy  there  must  be  an  actual  cdunterfeitihg,  for  a  compassing, 
conspiracy  or  attempt  to  counterfeit  is  not  treason  within  this  statute 
without  an  actual  counterfehing,  \ 

But  if  many  conspire  to  counterfeit,  or  counsel  or  abet  ity  and  one 
of  tliem  doth  the  fact  upon  that  counselling  or  conapiracy,  it-^is  treasoa 
in  all,' and  they  may  be  alt  indicted  for  counterfeiting  generally  within 
this  statute,  for  in  such  case  in  treason  atl  'are  principals.[6] 

.     ' , '  \ ■    .  ' : ■_, .    . 

^  {$]  Bat  since  the  late  Act  oF  Parliament,  onlj  the  party  whp  actually  eoonterfelta 
would  t)e  'the  principal  felon,  and  the  others  accessories  before  the  Act.  Arckk*  C.  F.  470. 
**•  While  1  declare  that  this  doetrine  oontradicta  every  idea  I  had  ever.entertataed  on 
the  subject  .of  indictments,  (since  it  sdmiiB  that  one  case  may  be  stated,  and  .a  very  dif* 
iereni  case  may  be  proved,)  Twill  acknowled^  that  it  is  countenanced  by  the  authorities 
adduced  in  its  support.  To  counsel  cir  advise  a  treasonable  assemblage,  and  to  be  one 
of  that  assemblajpe,  «re  certainly  distinct  acts,  and  therefore  ought  not  to  be  charged  as 
the  sameact  -  'Aie  great  objection  to  this  mode  of  proceeding  is,  .that  the  proof  essen- 
tially varies  from  the  charge  in^tbe^charactcr  and  essence  of  the  offence,  and  in  the  tes- 
timony by  which  the  aoqUsed  is  to  defend  himself.  These  dicta  pf  Lord  HaU^M^tt^toTt^ 
tfcem  to  be  repugnant  to  the  declarations  ire  find  «very  where  that  fui  overt  act  most  be 
laid,  and  must  be  proveil.  No  eaae  is  cited  by  Hois  in  support  of  the^n,  and  I  am 
•tronglv  inclined  to  the  opinioot  that  had  the  puUic  received  1^  corrected,  instead  of  his 
original  manuscript,  they  would,  if  not  expunged,  have  been  retrained  in  their  appU* 
cation  to  cases  of  a  particular  description.  Laid  dOwn  generally^  and  applied  univer- 
sally to  all  cases  of  treason,  they  are  Jtlpugnant  to  the  principlea  for^  which  HaU 
contends,  fur  which  all  the  elementary  writers  contend,  and  from  whioh  courts  have  iti 
jio  case,  either  directly  reported  or  referred  to  in  the  books,  ever  departed.  These  prin- 
ciples are,  that  the  indictment  must  give  notice  of  the  oSbnoo;  that  4litf  accused  is  only 
bound  to  answer  the  particular  efiargo  which  the  iodiotoMiit  ooDtaiaii  aivl  thai  the  ovMt 
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HoW'far  a  receiver  is  al^pEihcipa),  videbimua  infra  Co,  Pla.  Car* 
138.  D$/er.2M.  ^'    . 

K  «X.  counterfeits,  and  by^  agreement  before  (hat  CQiiTUerfeiit\ng>8. 
is  t6  takeoff  and.  vent  the  counterfeit  rooney,  J9.  is  an  aider  ao4 
abetter  to  such  counterfeiting,  and  consequently  a  principal,  traitor 
within  this  la w ;  but  if  B,  knowing  that  JJ.  hath  counterfeited  money, 
put  off  this  false  money  for  him  after  the  fact,  without  ahysuch  agree- 
ment precedent  to  the  .countesfeitiog,  he  .seems  to  be  all  one  with  a 
r^eiv^er  of  himi,  because* he  maintains  him.[7]      .      , 

If  ^i  counterfeit  moneyy^aod  ^B.  knowing  the  money  to  be  counr 
Idrfeit  vent  the  same  for  his  own  benefit,  B,.  i&  neither  guflty  of  trea^ 
son  tior  misprision'of  treason,  but  it  is  only  a  cheat  and^niisdeckieanot 
in  him.  punishable  by  fine  and  imprisdninent.        .  . 

But  if  B.  know  that  jS.  counterfeited  it^  and  doth  neither  receive^ 
maintain,' or  abet  hixn,  but  conceals  his  knowledge,  this  is  misprisiou 
of  treason;  add  withvthis  diflbrence  the  book  of  3  H.  7.  above-cited 
is  to.be  understood,  and  so  it  was  ruled  upon  debate  at  the  sessiiins  - 
%i  Newgate  Car.  2.^  libra  Bridgman.{e)         ■     :     /  • 

A.  fashions  stamps  for  the  counterfeiting  of  money,  but  he  is  dis- 
eoveredand  appreheaded  before  he  hatfa  actually  counterfeited  it  ^ 
this  is  no  treason  within  iihis  statate,(^)  for  tho  he  hath  coonterfeitetJl 
tb^;5tamps;  yet  he  hath  not.  counterfeited  themopey  of  England^^'l 

«^.  <^upterfQits  the  king's  money,  but  never  vents  it;  this 
is  a  counterfeiting,  and  treason  within  this  statutei  and  so  it  [  215  J 
hath  been  ruled  Co.  P.  C-T?..  16. [9J  .   ^ 

•/?;  counterfeits  die^coin  of  this  kingdom  or  any  foreign  coin  of 
silver  qr  gold  of  any  foreign  kingdom,  and  this  counterfeiting  is  in 
another  metal,  as  tin,  leiad,  alchymy^  copper  gilt  or  silvered  over,  yet 
the  former^  is  treason  wiihin  the  statute  of  25  E.  3.  and  the  latter 
within  the  statute  of  1  Mat*  If  theire-  be  a  lawful  coin  of  this,  king- 
dom, and  t/^.  doth  caunterfeit  ii  in  a  oonsiderable  measure^  .but  yet 
with  some  small  variation  in  the  iosoription,  effigies,  or  arms,  to  the 
intent  thereby  to  evade  the  statute,  yet  this  is  a  counterfeitiog  of  the  ' 

' '  • .   •  ••••.,.■  •       , 

(c)  Aug,  16  Cqr,  2,  ^  the  case  of  Richard  OUwr^  KeL  33*  . 

id)  I  Biek,  3. 1.  but  it  n  treason  by  the  statutes  of-S  4r  9  W.  3.  cap,  S25.  and  7  Ann. 

wp.  25.  .•■*•. 

« .         '•       •              ,   .  ■               "  '      .        . 

Act  laid,  is  that  particular  charfire."   Per  JttafsAaK,  C.  7.,  2  Butt'u  TV.  432.   See  po^t,  2^8. 

1  jBk«(,'p.<;.  197.  '  .      ,       .  '  > 

[7]  The  ofibiider  wodd  now  be  an  aceerfBary  after  th«  Btctj-and  aa  sneh,  by  %tcl,  18 
of  the  2  H^tZZ.  4.  sabjectf  to  imprisonment  for  two  yearf ;  though  the  proper  course  would 
be  to  proceed  aipainst  siich  an  offender  fhr  the  substantive  ofltence  or  ntterinr.  J2osc.  on 
Onn,  6. 

[8]  By  StuA.  10.  of  2  WiXc  4.  e.  34,  making,  mending,  or  bavins^  poesessioti  of  any 
eotning  tools,  is  felony,  wUh  transportation,    see  the  Cases  in  Artiii  C.  P.  481. 

HaTin^r  tools  for  <ioining  in  possession,  With  intent  to  use  them,  heId/,to  be  a  misde- 
meanor at  common  law.*    1  £cisf.  P.  C  172. 

[9]  It  was  no  offence  nt  common  law,  to  have  possesilion  of  counterfeit  coin  with  intent 
to  ntt^r  it  lU  V.  Siewart.  Ru$a  4r  Ry*  288.  R,  v.  HtM^  1^.^84.  but  to  procure  it  with 
that  intent  was  a  misdemeanor.  Ic.  v.  FiiUw,  id.  306. 
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kmg^s  moMy, ^j]  ihkt iment ^oAi  tiQqiiesti<Mat>iy  apf^ear, if  hevent 
it  as  true  :[!<)]  vide  supra  depriifaio  signeiio.  1 6  Ju€.{f}  \ 

Tha  dtpping,  wilshing,xOr  impairing,  4*^.  of  foreign  coifi  made  cur- 
rent by  proclamafion  most  certainly  w'as  tioi^  treason  by  the  stauitd 
of  25  E.  3.  but  was  made  treason  de  novo  by  the  statute  of  5  ^^  18 
Hfiz.  r  ^  .•■■>•/-• 

But  whether  the  clipping,  washings  br  impairing'  the  proper  coin 
^this  realm  for  lucre  or  gain  wer«'  treasons  within  this  statute,  of 
25  E.  3.  or  not,  is  a  question  that  deserves  conisideration,  which,  thar 
it  be  now  settled  by  those  statutes  t6  be  treason,  yetit  is  of  moment 
to  be  known;  if  it  were  and  continues  treason  byihe  act  of^S'JS.  9* 
then  the  judgment  is  only  to  be  drawn  aY>d  hanged;  if  it  be  a  new 
made  treason,  then  by  my  lord  Cokeys  opinion  the  judgment  must  h^ 
to  be  hanged^  beheaded,  and  quartered,  as  ih^  treason  fo^  compassing 
thfe  king'fl  death.     Co,  F.  (X p.  17.  '     .-   '^  ' 

I  will  therefore  give  the  history  of  this  business  of  n^ashtng^  elip^ 
bing,  ^.  ab  artgine^  from  the  .time  of  the  statute  of  25  £.3,  for  ih« 
history  of  former  times  at  common' law< will  be^giveU  in  tbeDext 
section. 

It  appears  by  the  record  of  M,  31.' jS.  3,  coram  rege  roi^  18-,  55; 

JbucieSy  cited  by  Co,  P.  Cp.  17.  within  siit  years  after  the  stathte  of 

85  E.  3.  that  for  counterfeiting  and  reseotion  of  tne  king^ii 

[  216  ]  coin  the  abbot  of  Mussenden  Was  adjudged'  to  be  drawn  and 

hanged,  but  not  qustrtered.     ^ 
^    By  the  statute  of  3  H.  5.  cap.  6.  clipping,  washing,  and  filing  of 
the* money  o(.the  land  is  declared  to  be  treason,  and  the  offenders  to 
be  traitors,  atid. shall  incur  the  pain  of  trea$on;  this  was  made  to  settle 
the  doubt,  and  not  purely  B.h  a  new  li^w. 

The  petition,  upon  which  this  act  was  made,  is. more  full  than  tha: 
act,  as  it  is  printed^  Rbi.  Pari.  3  H.  6. pari  2*  h:  40.  "Item  pryonl 
les  commons,  qe  come  devant  oes  heures  grand  doiibt  &  awerestee 
ad  e^te,  le  quelle  le  tonsure,  loture,  filings,  &  autre  fhuxisme  de  vostre 
liibnoy  dui^sent  estre.adjugge  treason  ou  -nient,  a  cause  qe  null  men«^ 
tipn  ent  est  fair  en  le  decliEtration  des  articleis  de  treason  faits  en  le 
parlement  de  vostre  iresnoble  'foesaiel  Ian  de  soh  raigne  25.  Plese  a 
tostre  royal  maje^tee  de  ordeiner,  declarer,  &  determiner  en  eesi 
present  parlement  par  authority  dicol^  qe  ceux,  qe  tondent,  Ipienti 
filent,  pu  ascun  autre  iauxisme  facent  de  vostre  mony^  soient  ad- 
jugges  traytors,  &  encurgent  le  pain  do  tr^ason,.si  bien.come  ceux 

(/)  Robin$otf$  eaie,  |3.  JRol*  Rej^  50.  ^       . 

*  — I '  ■     ■    '  ^.   I        ■■  < 

[10]  In  a  proMcatioo.  ibr  poaiog.  oouaterfeit  money^the  j«rj«hoald  be  MtUfied  that 
the  reBemblanoe  of  the  forced  to  the  genouie  biece  is  si^ch  u  migjht.  deceive  a  peraoa 
nsingr  ordinary  ^autioiu  t7.  Si.  ?.  Morroi»t  4  W.  C.  C,  R.  733.  In  If,  v.  Harru  ef  "nL 
1  Iteaeh,  165.  it  wae  held  that  -the  coin  .counterfeited  did  not  be^ar  a  sofficient  reeeoM 
btance  to  the  real,  coin  to  make  the  offence  complete.  But  the  Sd  »ect,ji£  the  Act  of 
fi  Will.  4.  e.  34.  declares  that  the  offence  shall  be  deemed  complete^  although  the  6ein 
made  or  coonterfeifed  be. not  in  a  fit  state  to  be  uttered,  or  the  counterfeiting  of  it  lias 
not  .been  finished  or  complete.  See  R.  Y.WiUok  I  Leach.  385.  R.  v.  WeUh  id.  393. 
R.  ▼.  VarUy.  2  W.  BL  683.  1  EM,  P.  C.  64 
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qe  appdrtent  favz  money  en  Bngteterre  nsLch^nt  Iae8treiau:e/&qe 
oest  declaration  si  bien  sby  extende  al  tiePs  tonsnre,  lotore,  &  faux« 
isme  faitsatr^nt  ees  heureffeome  a  faip^  en  tempe  avener.  •  Re.  Quant 
a  le  lotiure,  tonsure  &  fileigne  soit  il  declate  pur  treason.'^ 

N(Ha^A  retrospect  desire4i  which  was  not  usual,  unless  the  law 
had  held  it  treason  before.  " 

By  th^ ^tatmeof  4  H.  7.  cap.  18.  counterfeiting  or  forging  of  foVeign 
com  current  here  is  enacted  to  be  treason,  which  before^  was  neitW 
fislony  nor  treason.  j       ' 

By  th6  statute  of  1  E.  6.  cap.  12.  it  is  enaeted,  thai  there  be  no . 
other  treason  nor  petty  treason,  foiH  what  was  ordained  by  the  statute 
pf  25  J^.  d.  or  by  that  act;  and  after  certain  ^new  treasons  epacted- 
there  is  a  propieoj  that  this  actvcxtends  not  to  repeal  any  act  of  par* 
liament ,  concerning  the'  counterfeiting,  forging^  clipping,  washing  or 
filing  any  coin  of  this  re^lm,  or  any  coin  of  other 'Tealins  made ^cur- 
rent here,  or  the  foringinginto  the  realm  any  counterfeit  (ioin.    .  ^ 

This  proviso  was  absolutely  necessary  in  relation  to  the 
treason  in  counterfeiting  foreign  coin  contrary  to  the  statute  [  217  ] 
of  4  Al  7.  capi  18.  because  a  new  treason,  but  whether'  ne- 
cessary in  reliction  to  ^clipping  or  impairing  the  coin  of  England 
declared  to  be  treason  by  the  statute  of  3  H^6.  may  be  doubtf^il  upon 
What  herein  after  follaws,  but  certainly  was  very  fit  and  convenient 
to  avoid  ^he  qu^tiojD. 

By  the  statute t)f  I  Mar.  cap.  1.  it  is  enacted,  that  no  ofibnse  being 
by  act  of  parliament  or  statute  made  treason,  petit  treason,  or  niiis* 
prision  of  treason,  by  words^  writing,  or  cyphering,  deeds,  or  other* 
wise,  howsoever,  shall  be  adjudged  to  be>  high  treason,  petit  treason, 
or  misprision  of  tl*eason,  but  only  such  as  be  declared  sind  expressed 
to  be  treason,  petit  trea^n,  or  misprision  of  treason  in  or  by  the^ac^ 
of  parliament  of  the<  twenty-fifth  year  of  king  Edward  III.  concern*- 
ing  treason,  nor  any  pains,  penalty  or  Ifbrfeiidre  to  ensue  upon  any 
ofender  in  trelkson,  petit  treason,  or  misprision  of  treason,  than  such 
as  are  ordained,  by^ that  statute;  and  allofiehses  made  felony  or  prsB- 
munire  since  1  //.  8.  not  being  felony  or  within  the  statutes  of 
prsBmunij^  befo];e,  and  all  artictes,^c.  concerning  the  same  are  re- 
pealed. 

And  yet  it  appears  bv  the  statute  of  1  ^  2  PA.  4*  ^'  cap.  11.  that 
then,^  not  withstanding  the  statute  of  I  Afar.  cap.  1.  they  did  take  the 
impairing  as  well  as  forging  or  counterfeiting  thd  king's  coin  to  re- 
main treasoti;  for,  by  that  statute  o(  I  {^  2  P.  ^  M.  cap.  11.  that 
inak^  the  importation  of  foreign  counterfeit  coin  to  be  fiigh  treason, 
M  is  provided,  that  any  that  shall  be  accused  of  the  offenses  contained 
in*  the  same  statute^  or  any  other  offense  concerning  the  impairing, 
connterfeiting  or  forging  of  any  coin  current  within  this/kingdom, 
shall  be  indicted,  arraigned,  tried,  convicted  and  attaint  by  such  like 
evidence,  and  iii  such-  manner  and  form  as  hath  been  used  in  Enf^ 
land  at  any  time  befdre  the  first  year  of  the  reign  of  king  Ed- 
ward Vl. 

So  that  it  seems  they  took  impairing  of  any  coin  current  to  be' a 
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treason  in  force,  but  on  the  other  tiide  it  may  b^oaid^  so  they.took 

also  the  forging  of  aiiy  foreign  coin  current  to  be  treason,  whem  as 

yet  the  slattite  of  4«  H.l.  concerning  forging,  of  foreign  coin  made 

current- stood  re^ea4ed  by  1  E.  6.  but  it  is  plain  that^o  such 

£'216  ]  consequence,  could  be  made,  for  by  the  statute  of  1  Mar. 

•>  aess,  2.  cap.  6  forging  of  foreign  coin  made  current  here  is 

enacted  to  be  treason ;  so  that  ds  to  the  point  of  fol*eign  coin  made 

current  J)ere,nho  the  statute  of  4  H.l.  cap,  18«  stood  repealed,  yet 

J  Mar,  cap.  6.  stood  in  force  at  the  time  of  the  making  of  the  statute 

otXSr^  P'^  M.  cap.  11. 

Then  -endues  the  statute  of  5  Eliz.^cap.  11.  which  reciting  in  ex- 
press words,  that  the  statute  of  S  H.  6.  conoerning  clipping,  ^c.  is 
repealed  by  1  Mar.  vap.  1.  and  the  mischief  that  happens  thereby^^ 
enacts,  ^  Thi^tt  if,  after  the  first  4ay  of  M^  n^^t,  clippidg,  washings 
rounding,  or  filing  for.  wiciced  lucre  or  gain's  sake  any  of  the  proper 
mdnied  or  coins  of  this  realm  or  the  dominions  thereof,  or-  the  noibnies 
or  coins  of  any  other  realm  allowed  and  sufiered  toJ>e current  within 
thisy^r^alm,  or  the  dominions  thereof,  or  that  4tereafter  at  anyaioie 
shall  be  lawful  monies  or  coins  of  this  realql  or  of  the  dominions 
thereof,  or  of  any  other  realm;  and  by  proclamation  allowed,  and 
suffered' to  be  current,  here  by. the  queen,  her  heirs  or.  s^iocessors, 
shall  be  takeh,deemed,and  adjudged  by  virtue  of  this  act  to  be  trea- 
son, and  tb<^  offenders,  their  counsellors,  consenters  and  aiders  shall 
fron^Hnd^fter  the  first ilay  oi.May  be  de'eemed  traitors, >nd«  suffer 
pain  of  death  and  foffeit  their  goods,  and  fi^feit  all  their  lands  during 
their  Kves  only.    .  •         \     .    .  .        ' 

^  That  all,  that  by  charter  have  Isinds  or  goods  of  traitors  within 
their  liberties,  sballhave  these:  p.' proviso  that  this  act  make  no  cor- 
ruption of  blood  or  loss  Of  dower." 

And  the  act.oC^  18  Eiiz.  cap.  I.  declaring  that  the  falsifying,  ini« 
pairing,  diminishing,  scaling;  or  lightning  of  money  was  not  within 
the  act  of  5  Eliz.  wiiich  ought,  to  be  taken  strictly  according  to  the 
words  thereof,  and  the;like  offenses  not  by  any  equity  to  receive  the 
like  punishments  or  pains,  enacts  those  offenises  to  be  treason  almost 
in  totidem  verbis  with  that  of  5  Eiiz^.  with  the  lilce  proviso;  and  note 
this  clause  in  both  statutes,  i^nd  the  offenders  being  lawfully  thereof 
convict  or  attainted  according  to  the  due  order  and  course  i^  the 
iaufsqfthis  realm  shdlf  suffer"  the  pains. qf  death'. 

These  acts  do,  fn  effect,  declare,  that  this  was  nojt  treason 
[  219  ]  within  the  statute  of  25  E.  S.  and  that  the  statute  of  1  Mar. 
cap.  r.  repealed  that  declaration  that  was  made  in  3  H*  5. 
and  gives  the  reason,  because  the  law  being  penal  ought  to  be  taken 
and  expouncied  strictly  according  to  the  words,  and  the  like  offenses 
.  not  by  any  equity  to  receive  the  ^ike  punishment,  and  therefore  light- 
ning or  scaling  were  not  within  the  act  of  5  Sliz.  and  neither  withiii 
the  act  of  05  E  3.  against  counterfeiting  the  coin. 
.  And  yet  it  is  observable,  that  those  very  judges,  which  were  prg- 
sent  at  the  making  of  the  statute  of  5  Eliz.  yet  upon  a  solemn  con- 
aideration  in  fFright^s.  ca^,  T.  6  Eliz.  Dyer  230.  did  agr^e,  that 
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Ihe  jnilginent  in  treason  pro  ionsurd  mmeim  •SngKm  is  no  other  but 
to  be  draw43  and  hanged,  and ; accordingly;  judgment  was  gtven  iir 
that  case ;  and  upon  seacch  of  the  prdoede^nis  at  Newgale  I  find, 
that  altbo  some  judgments  in  case  of.  clipping  of  tnoney  are  to  be 
drawn^  hjanged,  beheaded  And  quart^ed $  yet  the  greater  number 
both  of  former  and  latter  times  have  been  only  (^  be  drawn  and 
hanged(g)  according  to  the  judgment  in  6  Eliz^ 

And  therefore  liiy  hord  Cokey  PL  Gor. /?;  17;  tho  he  agree,  that  the, 
jadgtnent  for  dbunterfeiting  the  coin  oi  England  is  only  to  be  hanged 
and  drawn,  as  it  was  before* the  statute  of.  25  B.  3.  seems  neverthe- 
less to  be  mistaken,  when  in  the  same  page -he  sailh,  that  if  any  be 
attainted  for  diminishing  the  king's  money  itpon  the  statutes  made 
in  the  time  of  queen  Mary  or  Queen  Elizabeth^  because  it  is  high 
treason  newly  made,  the  offender  shall  have  judgn^nt  as  in  the  case 
€»f  hig.h  treason,  viz.  to  be  dsawn;  hanged,  beheaded,  dismembred, . 
quartered,  fyt.  for  the  greater  number  and  better  preced^ts  run  only 
to  be  drawn  and  hanged ;.  and  so  it  was  lately  ruled  upon  great  con- 
sideration in  a  case  in  the  king's  bench,(A)  tho  perchance  it  is  not 
error,  whether  (he  one  judgment  or  other  be  given. 

Upon  the  whole  matter  therefore  it  'seems  to  me,  t.  That  ^ 
altho  it  should  be  admitted,  that  clipping  of  the  coin  of  1 22(^3 
iS/i^/an^  continued  treason  notwithstanding  the  statute  of 
1  Mar.  that  yet  it  is,  at  this  day,  treason  ^  merely  by  the  statutCrOf 
5  jB/tz.- ahd  ther'ef6i;e  every  indictment,  at  this  day,  for  clipping  or 
impairing,  fyc.  must  pursue  the  words  of  the  statutes  of  5  tr  19  Eliz. 
and  cionclude  contra  formam  statuti;  and  .this,  not  only  in  the 
case  of  clipping  of  foreign  jcoin,  which  certainly  was  no  treason  after 
1- Afar,  and  before  5  Eliz.hxxi  also  in  relation  to  the  coin  of  Erig- 
land;  and  thereitoon  is,  1.  Becausue  this  statute  hath  added  a  quali- 
fication to  these  treasons  of  clipping  or  lightning,  viz.  it  mpst  be  for 
lucre^s  sakej  which,  must  be  expressly  laid  in  the  indictment,  but 
need  not  have  been .  so  4aid  by  the  statute  of  3  H..5^  for  tho«  per- 
chance^ it  was  intended,  yet  i|  'was  not  expressed  in  that  statute, 
neither  needed  it  then  to  jiaye  been  in  the  indictment.  ^.  Because 
in  express  words  the  statutes  at  6  ^  IS  £/i>.  say,  that  it  ^hall  be 
treason  by  virtue  of  this  statute,  which  is  not  a  bare  recital  as  in.  the 
beginning  of  the  statute,  that  th$  statute  of  S  H:  5.  wa4  repealed ; 
but  it  is  also  an  express  enacting  clause,  which  j^  in^effect  exclusive 
of  any  other  law  to  make  it  treason^  but  this  of  5  or  18  Eliz.  for 
these  words  are  in  both  the  statutes.  3.  Because  4t  extremely  alters 
the  consequences  of  it*  judgment  in  treason,  for  here  was  no  loss  of* 
dower,  no  loss  of  land  but  daring  life,  no  corruption  of  bl6od,j»o  that 
these  statutes  did  perfectly  intend  a  total  new  establishment  and 
qualification  of  this  treason. 

^  Tjiat  altho  this  be  .a  new  law,  yet  ihasmuch  as  neither  at  com- 
mon law^  nor  after  the  statute  of  25  E.  S.  the  treasons  or  offenses- 

Oir)  Mor^i^*f  case,  Cro.  Car.  S83. 

(A)  The  caw  of  BtlUto  and  Norman^  I  Fen.  954.  3  Let,  98.  Raym.  234. 
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qpncierning  money  bstd  atoy  greater  judgment' than,  nidi  as  is  gtv^a 
in  case  of  petit  treaaon,  namely  for  the  man  to  ba  drawn  and  hanged, 

'  th^  wonian  to  be  burnt,  no  higher  or  other  judgment  is  ta  be  giv:ea 
upon  the  statutes  of  the  5th  or  18tb  Eliz.  and  hence  it  is,  tliat  in  the 
(Statute  of  25  E.  3.  though  it  rank  counterfeiting  moniey  ateoi^  high 
treasons,  yet  it  alters  not  tbe  judgment  f hat- was  at  common  law;  nay 
tho  it  be  moiBt  certain,  thatt  the  statute  of  25  kri»  as  to  some-poiats 
of  bringing  ih  foreign  money  be  introdiictive  of  a  new  Ijiw,  yet  inas- 
much as  it  t^pcerns  money,  wherein  the  ^lighest  jia<|gmait 
£  221  ]  at  the  x\m&,  of  25  E4  S.  was  only  that  of  petit  treason,  it  doth 
'    not  inbanse  the  judgment  higher;  and  a<5cordingly  it  was 

■  i:esolved  upon  great  adviqe  and  consideration  of  pireiredents  Car.  2« 
Ban!co  Regis  in  the.case(t}  for  clipping  English  coin.    - 

3.  That  upon  any  trial  of  cpunlerfeiting,  clipping,  washing,  4^.  the 
poin  of  England  or  foreign^coin  made  current^  there  is  no  necessity 
either  upon  the  trial  or  tbe»  indictment  of  two  witnesses,  Required  to 
other  cases  by  the  statutes  ^f  1  E.  6.  nap.  12.  and  5  E.  6.  cap.  ll. 

For  as  to  the^counlerfeiting  of  money,  or  so  much  as  was  treason 
for  impairing  money, .by  1 4"  2  P»^  M.  cap.  11.  it  i^  expressly  pro«> 
vicTed^that  no  other  evidence  shall  be  requisite  either  upon  (he  indict-^ 
ibent  or  trial  t^an  was  befpre  the  statqte.of  \  E.  6.  and  as  to  clipping 
and  washing,  the  very  statutes  of  5.  and  18  Eliz,  in  express  tera^s 
require  only  ^  conviction  and  attainder  aoeording  io  the  ^rder  and 
course  of  the  law;  and  therefore,  tho  the  statute  of  5  E.  6.  cap.  11. 
enact,  that  two  witnesses  or  lawful  accusers  shall  be  required  upon 
proceeding  for  apy  treason,  that  how  be  or  hereafter  shall  be,  yet 
that  act  is  thus  far  derogated  by  t|^ose  t^iro  acts,  that  require  only  an 
indictment,  a  conviction  .and  attainder  according  to  the  ordev  and 
course  of  ^the  law  generally;  for  tho  it  be  held,  that  the  statntb.  of 
14*.  ^  i^  k  M.  cap.  IQ.  thaf  enacts,  that  all  trials  of  treason  shall  be 
according  to  the  course  of  the  eommon  law,  doth  not  take  away  the 
necessity  of  two  witnesses  upon  the  indictment,  because  that  is  a  dis* 
tinct  thing  from  the  trialb  14  Eliz.  lotd  Lumley^seSiSfd,  JOit.99.  Co. 
P.  C.p.  25.  yet  the  words  (conviciion  and  attainder  after  the  orden 
and  course  of  the  law)  mentioned  in  the  statutes  of  5  |«  18  Eiiz.  in* 
elude  the  indictment  as  well  as  the  trial,  and  therefore  even  withoQt 
the  aid  of  the  statute  of  1  4*  ^  ^-  4*  ^*  ^op,  IX.  restores  the  whole 
proceeding  according  to  the  ord^r  of  the  common  law  in  case  of  cti^t. 
ping  or  washing,  asthe  statute  of  1  ^«  2«  Ph.  ^Mar.  doth  in  express 
words  in  case  of  counterfeitiiig; 

And  note,  upon  ihe  stetutes  of,6  4«  18  EKz.  ihd  Irish 

[  222  ]  coin  be  not<;Urrent  in  England,  when  of  a  baser  allay,  yet 

.   it  is  the  king's  coin,  and  clipping  or  washing  in  Et^land 

the  coin  of  Ireland  is  treason  by  those  acts,  for  the  words  are 'Me 

'  coin  of  this  realm^  or  dominions  thereof  which  extends  to  frehnd. 

4.  The  Jbur/h  thir^g  observable  upon  these  statutes  is,  that  the 
aa  of  1  Mar.  cap.  I.  redupiug  all  treasons  to  the  standard  of  25  E.  3. 

(0  This  I  take  to  be  the  forepUed  daw  otBtlkw  and  N9rmdji,  1  1^«it.  254. 


doth^not  <ml7  repeal  treasons,  Itiat  ^wene  newly  enacted  iife  novo,  but 
ifnch  acts  amcenling  treasoa  as  we^e  only  declarative^  as  this'  of 
3  ^.  5.  anaoRg  other9:.[n]  .  . . 
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-  ^11]  The  Cq^tttiilion  (Aft.  I,  Sut.  8»  e.  Bi)  ftutbc(Hzes  CpngfifdM  t»  pro^^e  for  the 
punishDMht  of  itvoQDterfeitiii;  the  lecuri^^Svand  ciur:^6ot  ooin ;,  in  p9naance  of  which, 
the  Acts  of  21  April,  1806,  eh.  49,  and  3  March,  1^25,  eh,  &5,  wete  ptssed.  .  By  t|ie 
SO  9ect.  of  the  latter,  it  ifr  ebacted,  That  if  any  person  or  perion^  ishaU  falsely  ma^'e, 
forg%;  or  coii0teffdt,br  can^  or  preeure  to  bft  &iie\j  made,  for^d,  or  ceanterreitcd,  or 
"williQiply  aid  or  muH^  ia..ftJiely  makingf,  forging,  or  oopcit^rfeitiog  any  coin,  in  ther^ 
•eail>Uoce  or  aimilitade  of  the.gpid  ob  silver  coin  w|vch  hae  beetji,  or  hereafter  may  1^ 
coined  at  the  mint  of  the  United  States;  or  in  the  resemblance  6r  similitude  of  any 
foreign  gold  or  silver  coin  which  hy  law  now  is,  or  faerettiler  may  be  ipade  current  in 
the  UniUd  StaUMssQt  sfaaU  p^ss^  fitter,  publish,  or  seN,  or  attempt  to  pass,  niter;  publfah, 
or  seH,  or  bring  into  the  Unitfd  States  from  any  Ibrefgn  plai»  witli  intenl  to^passy-utter^ 
'poblish,  or  sell  as  true,  any  such  false,  forged,  or  count^rre.ited  coin,  knowing' the  same  to 
be  fiilse,  forged,  or  counterfeited,  with  intent  to  defraud  any  body  politic  or  corporate,  or 
any  other  personof-  persohs  whatsoever;  any  person  sooffending  shall  be  deemed  guilty 
of  ielany;  and  aball,  on  conviction  thereof,  be  punishBd  by  fiiie,  ootAexoeeding  Qre  thoDU 
•and  donp,rs,  an4  by  imprisonment  ,and  confinement  .t6  iiiurd  .iaboar,  not  exceeding  te|i 
jearsi  accordiDg  to  the  aggravation  of  th^  offence.  '  '  ' 

SecL  3$.  That  nothmg  in  this  'Act  pontahied  shall  be'  conetrned  to  deprive  th6  courts 
.  «if  thd  individpal  States  of  jnrisdietion,  niider  tfie  laws  of  the  sevet'al  States,  over  offidnoes' 
made  ponisfaable  by  this  Act, . 

T|hc  State  courts  having,  by  permission  of  this  Act,  concar.cent  jurisdiction  of  tb^se 
odfences,  their  legislatures  have  severally  passed  laws  on  the  "subject  Qiit  th^y  have' 
faiiherto  gederalljF  fallen  dader  the  cognizance  of  the  federal  courts.  < .    - 

It  has  been.  held,:Uiat  4  person  who  takes  bate  pieoes  of  coin  whiclr  aee  brought. fo 
liim.rea<iy  made,  having  the  impression  and  appearance  of  real  C9in,  though  of  dilrerent 
■eoloor^  and  brightens  iheni  so  as  to  ffive.  them /the  resemblance  of  real'  coin,  and  render 
them  fit-'fot.  eircblatioB,  is  guilty  of  counterfeiting.  He  completes  the  ofidnce,  stod  sub- 
jfectsthereby^.tothe  penajtierof  the  law,  niot  only  himself,  but  ai^wbo  acted  a  part,  or 
weru  present  assisting,  in  the  transaction.  Rq^wik  vl  Commomi^,  2  Virg,  Cas.  356.  \ 
Under  the  Conn^c^fcut  statute,  aidihg  in  jLhe  act  of  counterfeiting,  is  within  l^oih  the 
letter  and  reason  of  the  statutef  as  much  as  assisting  In  making  the.  implements. '  Slots 
T.  Stetson,  K€rhy^&%  -        •    ,  ^  ;^      ' 

.  Antndjejjnent'ooes  opt  .lie  for  lording.  s.^pamth  head  pista^en,  aisJt  is  not  a  ooin  of 
iSpain  made'  current  by  law  in  the  United  Sfaies*    U.  S,  V.  Crardtn^ri  10  Peters^  61 8>   ' 

In  an  indictment  for  uttering  counteffbit  coins,- it  is  sufficient  to  describe  thei\a  as 
"  made  and  counterfeited**  to  the  likeness  and  'similitude  of  the  good,  true,  aUd  corrM 
money  and  silver  coins  <^rrently  pj&ssing.  in'  the  Stfits,  and  bommonly  called  Sp^nuk 
dolkrs.    Fight  y.  State,!  Ham,  {Parti)  m.   ,  , 

Proof  that  the  dej^hdant  had  implemento  ibr  coining  id  liis  own  house,  does  not  go  to 
establish  the  fact  or  the  defendants  knowledge  that  tl^  dollar^  for  paasing  which  he  wa« 
indicted,  was  counterfeit    State '^,  Odel,  Const*  Rep.*! ^, 

On  an  indictment  for  passing  a  counterfeit  dollar,  proof  of  ^e  admission  of  the  defend-, 
aot,  that  be  Iiad  made  and  passed' other  couuterfeit  dollaf|[^  is  tnadmi^ible..   Id, 

'Having  iL  crucible  in  possession  is  not  having  a  tool  or  instrument  for  coonterfeitinjp 
Irithio  oset,  31.  of  the  Vervtowt  Act  a^rainst  hig^S  crimes  and  misdemeanors^  All^ation 
in  tlie- indictment  that  tlie  corns- intended  to  be  counterfeited  were  **  current  silver  coins 
of  this  State  and  of  the  Utkiud^  States,*\6oe»  not  satisfy  the  Words  of  the  Act,  **  whioh 
shall  be  made  current  by  the  laWs  of  this,- or  the  tJhUed  State$^^*  apd  ^  bad  on  demur- 
m.    StiUe  y.' Bowman,  6  Verm.  594.  •  ' 

On  an  information,  for.  passing  a  counterfeit  epin,  knowing  It  to-be  counterfeit,  the 
prosecutor  offered  evidence  of  the-  prisoner's'  haying  in  his  possession  at  the  same  time,, 
an  engraved  paper,  having  the  p,ppearance<yf  a  bank  note,  but  not  purporting  to  be  signed 
or  eoontersignfed,  for  the  purpose  of  sjiowii^  the'  knowledge  charged  in  the  declaration. 
It  was  held  Wdmiiiaible.    Stoiktr  v.  S^ats,9  Cowen,  341. 

In  an  indictment  for  passing  a  counter fbit  coin,  th^  possesaion  ofjnstrumenta  for  coin, 
ing  may  be  given  in  eridenoe  to  prove  the  guilty  scienter' of  the  defendant  Stats  t.  itn-:- 
liins.  Const  tlep,  776. 
Under  the  Act  of  iidssaihusetts  of  1804,  sv  131.  oeet,  ^  against  having  InpossBwlon. 
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lY}  Tt^ybvriAvthing:thatIpi:opouiidedtCLcoii8 
of  the  ptinishmeqt  of  counterfeiters^  ^c.  of  coin  before  the  sfatut^  of 
25.  B^  3.  and  iiow  it  bath  sto^d  since. 

la  this  kiogdoiQ  and  indeed  iii  all  the  kingdoms  the  counterfeiting  *] 
of.  the  king's  money  bath  been  in  all  ages  crimen  Imsts  fHajesl4xHsy{k) 
thp  in  many  of  the  old.books(/)  it  CQmes  under-  the  genejcal  title  df 
crimen  falsi.'  '  • 

But  the  punishment  in  its  kind  and  degree  hath  •among,  us  ver jr 
much  varied  bojtb  in  relation  to  the  moneftttii  or  money^erSy  that 
were  intru9ted  with  the  making  of  coin^and  others,'  that  ^took  gpoa 
them  to  counterfeit  the  king's  coin :  among  tHe  i^ws  of  king  ««?Me/-> 
'  siai}\  I.  Id,  set^own  by  BrompioiXyp.  843.  Una  moneta.  sit  in  toto, 
Tegni.  irnpefio^  &  npllus  monetet  extra  poFtum,  ^,  mpnitafiqs  reus 
fue^it,  amputeter  ei  manus,,  &  ponatur  supra  moq^tae  fabricam^  ao- , 
cord  //ovei/en.fiuUaiino  1127.  &  M^ Paris  sub  anno  llj35.(ni) 

In  the.  time  of  Heinry  I.  it  is  written  by  Simon  DunelmensiSf 
p..2\Aii  Monetariitotius  t^n^/ia?  principales  sdeprehensi  aduherinos,. 
scilicet  non  puros  ex  argento,  fecisse  denarios,  jussu  regis  simol 
r  .  JVintonm  con^regati  omjies  uni  die  ftqaputatis  dextris  ^vir- 
[223]  antur;  ,Et>  ibidem  p.  ^31.  Qui  falsos .  denarios  feceril» 
oculos  et  inferior's  partes  corporis  .perclet;  ancf  Kt)ighton/ 
p^  2377.  H.  1.  fitatuity  qt  fure?  suspenderentur/ falsarii  oculos  & 
genitalia  amitterent,  &  ut  denarii  &  oboli  essant  rotpodi,(fi) 

'  Knightonj  p.  2463.  **-  Edwardus  -primus  .tenuit .  parliameotlim 
ipxx^ /Londen^  fecit' mul^ti  mouetam  regni^quae  lUo  tempore  fuit 
▼iljt^  retonsa  &  abbreyiata,  uude  populus  regni  graviter  conque're- 
batu^  &  rex  veritateip  inqhirep9,  &  comperiens  trecento^  &plures  de- 
illo  delicto  &  feloni&  public^  'convidtos,  quorum  .quidam  fuerunt  sus- 
pensiy  quidam  distracU  &  suspetisi  srecundum  delicti  quaotitatem  et 
qtialit£Ltem,&.ordinavit^qudd  deinde^/er/|/i^^&.quadrans  deinceps 
essent  rotundU"  so  that  clipping  was  then  hel4  treason,  or  at  least 
felony.  '  -     ' 

After  the  statute  of  '25  E.  3.  ti^e  punishment  hath  been  constantly 

{)c)  By  the  old  Rtman  law«  Qui  Qamm<Mi  aoreoei  Ar^nteo0>diiHerai^ri(,  laverit,  obn. 
flUTcrit,  raseVit,  oorcttperit,  viUayeriti  Vultuve  prihcipum  -  sigikitalii  monetam,  prster 
adulterinam,  reprolMiverit,  hotieBiioc  ifi  insulam  deportandag,  humHior  aut  in  meUlfam 
damnandiw,  aot  in  oracem  toUeqdOs ;  <'aiul  uikQientr  d^grtB  he  toot  q^,  ejds.bona  fiseo 
▼in^ioantur:  9^  Jul,  PauU  sententias  ^ec^ptaa^  lAb,  V.  tU,  12.  §,  12.  and  tjib,  V.  tit.  25. 
§.  I.  Afterward*  by  d  law  of  ConttafUine^  Cadendn  pecndis  obnozii  Qlajeataiis  crimen 
aenimittant,  db  quicunqne  tolidot^m  adulter  potent  r^perirf,  flamniaram  exostionibits 
mancipeur,  JLtfr.  IX.  Cod.  titi  24.  Z.  2.  S6e  alao  WUkii^'t  Leget  Angh.  Sax.  f.  59,  iii 
noHa.    '    '■  .'''.'.' 

(Z)  Bractan,  lAh.  ttl.  de  eotwd,  eaf^^h  Otafwil.^Lib.  XIV.  tap.'  7,  FUl  LikL 
cop.  22. 

(m)  Legu^  E^dwtqni^  L  14.  WiUc.  Leg.  AngUJ8ax.p.  5d.  See  nlsO  Leg^'^dfari^ 
L  8.  ConttUuiiontB  Ethelredi  injine,    'Ltgu  Cnitli,  (.  a  , 

(n)  WitL  Leg.  tien.  L  p.  304..«ei6  anno  1108.  p.  308.  ^hb  aiuo  112^.  ^ 

.— — ^-^^—      I  I  ^— —  I       .  I      .Ifi.——  I       lyi^— M^«^— ^^^— ^^p»  ii  I  I    — >— 1.  I   ■  i ,    I        » 

<  •  •  »       - 

ten  similar  pieces  of  coutateHeft  gM  or  aiWer  coiA,  it  Ti  sofficient  if  t)ie  offivoder  has 
•  in  hV»  possession  ten  pieces  of  either  kind  of  ooin,  tbougli  not  .all  of  the  saioe  ^enbmi* 
nation. Brown v,  C^momor 8  JfoM .^59.71,       .     *  . 
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to  bd  drawn  and  haag^d,  b(9canse*that  was  the  proper  judgment o^ 
it,  before  the  making  of  the  iBtatute.[12f]  > 

And  althp  the-conrse  hath.been  in  treasons  coneeming'the'king^s 
person  not  to  allow  the  privilege  Of  clergy,  yet' before  35  E.  3.  cap. 
4.  pro  chro  it  bad  &een  tbonght  and  praqtised  in  antierrt  time  to 
allow  the  piriviiego  of  clergy  upon  an  indictm^t  for  counte^eitiiig 
iQdney.(o)  .       \ 

But  after  that  statute  clergy  wa»  not  albwable  in  the  case  of 
counterfeiting  money;  Id  £f.  6.  47  h,  Slamf,  Pla.  Cor.  114  b.  yet 
whereas  in  cases  of  treason  regularly  be  that  stands  ihute  shall  be 
thereby  convicted  15  E.  4;  33  a.  Siarr^f.  Pta*  Cor.  .150  a.  because    . 
not  withm  the  statute  of  fVesimin^  1.  co/?*  12.(;7)  yet  We  have 
some  historical  instances,  that  upon  indictmefnt  of  counterfeiting  coid 
the  prisoner  standing  mute,  was  put  to  pdinjbrf  ^  dure*    Knighton    ^ 
ietnpore  R.  2«  ^tiftantio  1339^.  before  Belknap^  SkipwUh^  '  '-. 
and  others  apud  Lincoln  septeni  fatsctrii  monttie  convict i^  [  2i24  ] 
fui  simul  tractifuerunt^ic  sxi»p€nifi,  4*  gt(idam  vicariui  de         ' .   - 
ninlrtqgham  obtnufescensadjudicaiua  csf  ad  pcsnam  mufarwn ; 
but  at  this  day  the  law  is  taken  otherWise^  and  that  standing,  mut^ 
.amounts  to  a  conTiction  of  the  crime.[13]  ' 

And  in  short  at  this  day  .in  all  cases  of  treason  for  cqunterfeiting 
the  Goia  of  this*  kingdom,  or  of  any  the^  dominions  thereof,  of  of 
ibreign  coin  made  current  by  proclamation,  or  for  waishing,  clipping, 
sealing,^  impairing,  or.  diminishing  4he  same,  tho  most  of  these  ^kie 

•        •  .      •     ^  '  ^  '  t 

(•)  For  der^  wai  ontiecitiy  denied  only  in  Bach  treawniii,  aa  itrere  imitiediaiely 
tgainst^ljie'  k'mg*i  penoo,  and  th^refo^  Ca.  P*  C,  p.  16.  clergy  waa' allowed  in  tb«      ' 
eaae  of  ooonHerfeiiinf  the  i^reat  aeaU    See  alio  the  caae  of  Purim^  (P.  If.  E^fLB^Rk 
JZM.  25.  Rex.  8oM*ion)  ^ho  waa  admitted  to  hia  clergy.  x>n  )ie^g  convicted  of  ilstony' . 
ud  aeditiott  in  counterfeitinjjr  ihe  great  toal ;  but  in  TEl!rpB*$  caae,  (T.  21  £.  a.  .Ail.  fil      ' 
AcxO'who  waa;coDTicted  of  Bedit&on  in  levying  war,  it  waa  adjudged,  that  he  could  not 
be-adikiiUed  to  hia  clergy :  nota  fa  divenite:  but  the  36  H."^.  cup.  13.  tskea-  away  dergjf 
in  all  caaee  of  treaaon :  ]|i^  onteam  floCta,  |».  185  4r  136.      - 

Cp)  d  Ca. /jial.  177.  ... 


{IS]  The  paniabmenta  nnder  the  8ua,  ,9  W.4»  e.  34.  are  Tariooa :  trai^portation,  idli- 
pmoamenti  and  fine.  When  impriaonment,  the  19  Sea*  l^yea  it  to  the  diacretion  of  the 
^onrt  to  sentence  the  priaoner  to  hard  laboar,  or  eoliiary  confinement.  >  Bat  the  7  W.  4. 
jrl  Vict,  c. 9. f. 5.  reatraia  auch  aolitary.  confinement  to  a  period  not  exceeding. ofae 
ndotb  at  a  time,  or  three  montba  in  Ihe  apace  of  one  year.  See  iSccla.'dO  4r  31  of  the 
Act  of  Con^^reaacf  3  JKircA,  1835,  cA.  65,  and  the  3  Seci.  of  the  Act  of  31  ApHl,  1806» 
€^  49. 

^  [13]  Before  the  7.  &  ^  Qeo.  4.  c  28.  a,  3,  atanding  n^ute  in  caHbi  of  high  Ix^taeon 
unconted  .to  a  conviction ;  but  by  that  atatnte^  if  any  person  bein^  arraigned,  ^d.,  for 
maon,  d&c,  aball  atand  mote  of  tnalicb,  or'  will  not  anawer  directly  Co  the  indict^nt, 
it  shall  be  ^lawful  for  the  cdart,  if  it  ahall  think  fit,  to  order  a  plea  of  not  guilty  to  be 
aiOered,  md  the  plea  mi  entered  ahall  have  thp  aame  effect  aa.if.  the  party  himself  had 
PfeadediL        /  '^  ^ - 

By  the  30tA  Sect,  of  the  Act  of.Gongreaa  of  30th  AwQ,  1790,  i^  ia  enacted,  That  if 
^7  person  pr  pefaona  be  indicted  <  of  treaaon  againat  the  UnUedStaite^  and  ahall  atand 
>DQt«  QP  i^efoee  to  plead,  &C4,  the  Court  ahall,  notwithstanding,  proceed  td  the  trial  of  the 
Person  or  persona  ao  atanding  mute,  dtc,  aa  if  he  or  they  had  pleaded  not  guilty,  and 
'•Oder  jadgmeni  thereon  accordingly.  •  .>    * 

•  As  lo  the  caae  of  aperaoa  deaf  and  dumb,'jee  R.v,  Priichard.  ICSeP,  303.  Cfam,  ▼. 
MUjfoaf,897.         .    '  .•     ,   :    . 
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ntfide triBasonby new a^ts of  pari)aiiient9.as  1  Mar. ec^. B*  S Eliz.e^tp. 
IX.  IS  Eiiz.  cap.  1.  yet  the  judgment  is  only  for  a  maii  to  be  draw^n 
and  haDged,  for  a  woioaD  to  be  burned^  and  so  (as  I  said)  it  was 
solemnly  resolved.  ;*,'.. 

And  the  reason  is,  because,  the  niost  of  these  be  new  treasoriii 
loade  by  act  of  pariiaineixty  yet  they  are  all  iti,  their  matter  concera- 
ipg  money,  wherein  the  jadgiqenf  at  comHx>n  law  was;  as,  in  ease  of 
petit  treason;  and  that  judgmettit  Was  not  altered  by  1^5  E.S.  in 
case 4>fco\interfeitii\g,.  which  ia  the  highest  offense  concefning^moDey^ 
iand^  therefore  is  not  to  be  exceeded  by  the  intent  of  those  stalat^, 
which  bxoiight  lesser  offet^ses  eonc^rning  money,  as  clipping,  into 
the  sadie  rank  of  offense  with  coiufterfeiting,  for  they  are  all  offenses 
in  pari  fTto/m^^nd  so  shall  baye  a  parity  of  judgment. 

8e9  the  Stat  12  Geo.  3.  eh.  2O4  coneerniog'  staodinir  mute  and  refuf^ng  to  plead. 

'  4BUclw.Com.cb.Ti,  p.  89.     '  '•        ' 


[226]       ;  CffAPTER  XX. 

■  ■        '  '         *  >  '"  *      .  . 

COirCEBjriNO  TREASOiriN  BBINOnrO  IK  7AXSK  BTOBrsr.  >  '  ' 

Ths  ndxt  ]>oint  of  treason  Is,  if  any  man  bring  in  folse  money  into 
this  r^alni  counterfeit  to  the.  money  of  Ehglandj  as  the  money 
called  Ltishborough^  pr  other  like'  to  the'  said  money  of  Englandf 
knowing  the  n^bney  to  be  false,  to  merchandize  or  make  psEtyment  ia 
4eqeit  of  our  lordthe  king  and  of  his  people.[l]  : 

Touching  tjiis  point  of  treason  these/things  are  observable.  " 
I.  That  the  money  in  this  case  ninst  be  imported  from' a  foreign 
nation^fon  here,  it  Is  not  the  counterfeiting,  that  is  the -treason,  but 
the  Importing:  and  yet  it  seems  by  the  genersd  words  of  the  statute 
of  35  p.  S.  tap.  2.  the  counterfeiting  itself,  tho  out  of  the  king* 
domy  may  be  tried  in  the  king's  bench^  or  before  special  commission- 
ers, as  welt' as  any  other  treason. 

: :  But  at  common  law  the  counterfeititig  beyond  the  sea  sieems  not  tO' 
have  been  such  a  treason  a^  could  be  tiKed  here,  as  treason  in  adtie^, 
ring  to  the  king's  enemies  might  hav^  been^and  therefore  the  im- 
porting was  made  treason  by  this  act4[2]  7.  / 

Altho  Ireland  be  within  the  statute  of  SS^H.S,  cap.  2.  for  trial  of 
treason  in  compassing  the  king's  death  or  levying  of  war,  as  is.  be- 
fore observed^  and  thereforie  $is  to  tliai  purpose  out  of  the  realm  of 

Englandfjei  it  hath  been  held  upon  the  obscure  book  of  3  H.  1.  la 

_*_ '  1 "    ■    '  "    • 

[1]  By  the  €.  9ecl.  of  the  8  W,  4.  «i  34.  it  is  fefony,  pfqaiehablewith  tranaportation  or 
impri80omeDt»  at  the  diacretionW  the  court,  to  import  iato  the  VwUd  Kihgdcmfrwa  be- 
yond B^aa  any  counterieit  com  reae^lbIinf  any  of  ibe  king^'s.  gM  ot  silver  coin«  knovrih|r 
the-  same  to  be  eonnterfeh.  It  would  aeem  to  be  no  ofiedce  within  this  Sect,  to  import 
IVom  the ,  kingV  dominiona  beyond  the  seas,  (1  Matok.  e.  17.  a.  87. ,  1  East,  P.'C.  175.) 
because  the  connteFfeiUnir  there  ia  paaiahaUe  hy  the  lawa  of  England.  Arch.  C.  P.  477. 
.  P]  See  1  JSsai;  P.  €.  476. 
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that  af^  tdgipoftatioQ  of  counterfeit  ooin  from  thence  into  Bnglttnd 
i»  not  treason  here  within  that  statute',  principally  because  theconn- 
terfeiting  itself  is  punishable  by  the  statute  of.  26  E,  3.  which  id' of 
force  in  Ireland.  Co.  P.  C.p.  18.    And  thelike  reason  holda^ 
for  the  Isle  qf  Man*  .Before  this  statute  there'  was  some  [226]  ' 
difficulty  what  this  crime  should  be.  1  ^  .      . 

in  the  time  of  king  'Edipard  L  there  were  three  great  inconve-^ 
niences  touching  coin  imported  from  foreign  parts,  somet^mes^  they 
imported  true  coin'of  England^  but. such  as< was  clipped^  sometitnes  . 
they  imported  counterfeit  coin  like  th6  coin  q£  England ^  bnt  ol^  a 
base  allays  and^most  times  they  imported  foreign  coin,  which  yet 
pa^s^  between  merchalits,  flrnd  filled  the  kingdom  with  bad  moneys 
to  the  detriment^  of  trade  and  the  king's  coinage,  f 3] 

And  to  remedy  these  inconveniences  .were  thoso  three  ordinances 
naade,  called. iS'/a/u/tim  de  moneld  magnun^^  de  monetd  phrvum^Sr . 
^ftitulide  f9ione/d;  by  which,  searches  were  ordained  of  ail  coia 
imported,  that  if -any  dipt  money  or  any/foreign  money,  other  than  ^ 
of  Englandrlreland^  or  ScQllandyVtere  taken,  it  should  be  pierced 
and  redelivered  to  theowjier,,if  it  wero  ialse  h  should  be  de(ahijed|- 
and  the  bodies  of  such  as  h^d  false  or  dipt  money  to  be  attached,(o^ 
and  if  suspicious,  detained  till  he  prodiice  his  warratit;  that  money 
be  received  by  weight;  and  by  the  second,  viz.Sl'qtutum  de  moneld 
parvum,  that  if  any  merchant  brought  in  dipt  or  counterfeit  money» 
for  the£rst  offense  he  should  lose  the  money,  for  the  second  heshauid 
lo$e  bis  money  and  goods,  and  for  the  third  de  corporibvs  ^uis  fy  de 
omnibus  bonis,  fy  eatalHs\suis  nobis  tolalitir  incurratur;  \\idX\i, 
they  were  not  merchants,  they  should  piehrce  the  dipt  and  counterfeit  . 
money  and  send,  it  to  the  exchange,soiherwise  in  whose  hands  soever 
such  money  shquld  be  found,  it  should  be  forfeited  Co  the  king.;  and 
by  ariiculi  de  moneld  the  several  i^^yxh^  coins,  foreign  and  others^ 
that  had  obtained  in  the^kingdom  by  common  use  are  aescfibed  and^ 
decried.  .    .    , 

By  the  statute  of  9  E.  3.  cap.  2.  Hem,  $<That  no  falte  money  or 
counterfeit  Slerling.be  brought  into  this  realm  or  elsewhere  within 
Qur  power  upon. forfeiture  .of  such  money." 

By  an  act  or  rathei^  anadvice,  Sol.  \ParL  17  E.  3.,n.  15» 
qe  nul  soit  si  hardy  de  porter  fausse  &  mal veils,  monoie  en  [  227] 
roialme  sur  peyn  de  forfeiture  de  vie  &  membre. 

Bot.  Pari  2Q  E.  3.  fu  16.  A  complaint  of  importation)  of  false 
niotiey,  especially  the  false  .money  oeAled  LuskeburneSp  praying  de 
ptioir  ceux,  que  sont  trovez  culpablez' d'lapport,  ou  de  lerescoit  de 
eox  sachant  1^  fauxismCj  par  judgment  come  faux  monyers. 

Ro'.  Quant  a  cest  point  de  ceux,  qe  apportent  la  faux  mony  deins 
Is  realme,  &  qe  le  usent  per  voy  de»  merchander  ent  sachaiant,  le  roy« 
To^  quils  eie^t  jud^ent  de  vie  &  dd  membre,  come  faux  monyers, 

^)  See  an  ordinanoe  to  this  purpoie  in  the  reign  of  king  John  WWe.  tig.  AngloJSax. 
[3]  fieo  tfa0  Act  oftkmgml  of  3  jibrdk,  1635^  db*  65;  f Ml.  30,  ante,  p.  239. 
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aoloac  les  leys  &.oustome&  de  irealme ;  bat*  this  was  never  drawn  np 
into  an  act:  yet  RoU  PdrL  21  E.  3.  n.  19.  the  commons. *desire  the 
penalty  may  stand  according  as  was  ordained  In  .the  last  parliament, 
and  tiiat  it  extend  as  well  to  the  time  past  as  to  coniey^'^^  ^f'  char^ 
tres  He  pardon  soient  grant  de  ""dit  faUxii^e  4*  treason;  they  were 
^  answered,  that  the  Justices  should  be  assigned  to  enquire  of  the  time 
past  apd  to  come  after  this  act,  and  to  do  right,  and  tbatpaidpns  be 
not  gr^anted  cy /«^§r^mtfh/«         . 

By  which  it  appeals,  thiB^t  il  was  ijeVdr  settled  to  be  treason  till  30 
E.^  3.  and  even  from  that  time  there  was  but  a  faint  proceeding  upon 
that  offense.        -  ,   '  • 

But  this  statute  of  25  £.3.  waa[  that^  which  made  the  final  settle- 
ment in  this  point.   -  /  . 
'    But  this  makes  only  the  appotters  themselves,  their  aidere,  abet-^ 
•  tbrs,  and  assistants,  traitors,  not  those,  that  receive  it  at  the  second 
^hand.;  and  this  stands  with  reason  and  is  cdnsonan't  to  the  statute  of 
.  moneta  before  cited,  which  rendered  the  merchants  offense  punish- 
able at  the  third  time  With  death,  but  subjected  others  only  to  loss  of 
*the  money ,^ifi  not  piereeil  and  carried  to  the  exchange. 

IL  That  it  be  counterfeit  after  .the  similitude  of  the  money,  of 
EnglandjOihetwise  it  is  fiot  treason :  the  bringing  in  of  money  coun- 
terfeit after  the  similitude  of  foreign  tsoin  made  current  here  by  pto- 
clamatidn  is  not  treason  within  this  act;  but  by <he  statute  of  1  &  2 
PA,  4*  ^o^*^  cap.  11.  it  is  enacted,  '<That  if  atiy  person  after  Jitn.  20 
next  shall  bring  from  the  p&rts  beyond  the  «ea  into  this 
[]2283  realm  or  into  any  of  tiie  dominions  o£  the  same. any  JaUo 
and  counterfeit  coin  of  money  being*  current  witVm  this 
realm  las  aforesaid,  t^tV.  by  the  sufferance  and  consent  of  the  king 
.  and  que^n^)  {0hieh  extends  to  the  ,aucees9ors)  knowing  the  same 
coin  or  money  to  be  false  and  counterfeit,  to  .the  intent  to  jitter  or 
make  payment  of  the  same,  within  this*  realm,  or  any  of  the  domi- 
nions of  the  same,  by  merchandizing  or  otherwise,  that  every  such 
bffender,  thei^  counsellors,  procurers,  aiders,' and  abetters  shall  be 
deemed  traitors,  and  forfeit  as  in  casc^  of  high  treason.'^ 
.  And  by  the  statute  of  14  Eliz.  cap.  3.  fopging  of  foreigacoin  not 
current  hy<  proclamation,  as  well  without  the  realm  as  within,  is 
made  misprision  of  treason ;  ,but  that  act  extends  only  to  the  coun- 
terfeiting, whether  within  the  realni  or  without,  but  not  to  the  bare 
importing: ;.  the  instance  that  is  here  given  is  of  Ltuhhoroughsj  wi^ich 
were  a  base  coyuntierfeit  coin  after  the  similitude  of  EngHah  coin. 

Other  monies  both  before  and  af|er;this  statute  there  were,  some 
counterfeit,  socbe  clipt,  some  of  baser  metal,  soizie  foreign,^ which  had 
their  several  doursesand  periods  in  this  realm:  Pollards  htiA  Cro* 
kardsj  that  obtaineid  some  time  in  Edward  L  bCit  were  after  dectied 
by  proclamation  24  E.  V-  t^<^^  ^H^  SI*  Other  several  base^cehiain 
the  same  king's  time  mentioned  in  the  Ordinance  of  ^rticuli  de 
moneta^  black  money j  which  had  been  formerly  current  here^  recalled 
by  the  statute  of  9  E.  3.  de  moneidj  cap.  4.  SuskinSf  Dodkins^  and 
Oalfy  hdlf-pencei  recalled  by  the  statute  of  1 1  £il  4.  cap.  5.  3  H.  5. 
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top.  1.     Seoleh  HioUey  tecalled  by  the  statute  of  3  H:  5.  cap.  1. 
Slankes  recalled  by  the  statute  o{2H,  6,  cap.  9.  and  iseveral  penal- 
ties, some  general,  some  Qf  felony  applied  to  thc^iti ;  but  theS^evere  * 
for  the  niost  part  oat  of  this  statiKe,  and  obtained  here  by  ppniii- 
tance,  till  recaHed.[4j 

in.  .The  next  qdaiification  of  this  offense  is,  that  the  bringer  in, 
must  knbtr  it[5]       - 

IV.  The  next  qualificafion  is,  that  he  must  bring  it  icf  merciian- 
dize  or  vtiak^  payment  thereof  in  deceit  of  the  icing  and  his  people.    ' 

Counterfeiting  of  the  king's  coin  without  Uttering  of  it  is       '  ■*  ' 
treason;  clipping,  ^ashiilg,  &c.  by  the  statutes'^of  5  and  18  [  229  ] 
SUz.  is  tre^ison,  but  itinust  be  for  gain  or  profit,  and  here 
the  importing  is  not  treason,  janless  it  b^  to  mercti^ndize  or  utter  it; 

And  hereupon  myjerd  Cak€{a)  concludes,  that^he  must  merchan- 
di^eHberewith,  or  makef  payment  thereo/;'  it  is  a  favourable  exposi* 
tjo^n,  but  the  statute  is  not«  that  if  he  import  and.  merchandize,  but 
pur  merchandizer  fy  payrhtnt'fdirty  if  it  wer^  to  that  intent,  the 
statute  makes  ir  treason. 

And  by  the  statute  of  !&  2  PA.  fy  Mar.  cap.  11.  touching  impoY-. 
tation  of  coin  counterfeit  of  ifori^n  money,  \i  mqst  be^  to  the.inteht 
to  utter  and  make  payment  of  the  same ;  and  tho  the  best  tcidl'of  an 
intention  is  by  the  act  intended  when  it  ijs  don^,  yet  the  intent  in  this 
case  may  he  tried  and  found  by  eircnmstances  of  fikct,  by  words,  let- 
ters, and  a  thousand  evidences  besides  the  bare  doing  of  the  fact.  ^ 

-As  in  case  of  those;  maliy  acts,  that  prohibit  lading  of  wool,  gold,  ^ 
rilver,  &c.  with  an  .intent  ^o  transport  the'^  saniie,  whereby  some  are 
made  felony,  &c.  the  intent  shall  be  tried  in  those  cases  (being  joined 
with  an-act)  by  cilncumstancea,  that  evidence  the  intent  of  that  action, 
for  tha  bare  intentions- ctindot  receive  any  trial,  yet  intentions  joined 
With  an  overt-act,  as  here,  importation,  may  be  tried  and  discovered 
by  circumstancesii     "       t 

So  that  it  seems  the  very  importing  of  counterfeit  money  pur  mep*. 
chandizcTf  ^c  ta  the  intent  to  nierchandize  or  m^ke  payment  there- 
with, tho  no  such,  ni^ehandize  or^|>aycnent  be  actually  made^  is 
treason- by  this  statute,  if  the.party  importing  know  it  to  be  suchf^nd 
that  as  well  his  intent  as  his  knowledge  lies  in  averment  and  p^oofl 
And  thiis  far  concerning  treasons  relating  to^  moniey.    ' . 

'  (a)  Co. p,(Xji.  ia» 


'm     „t. 


.  [4]  Bjr'tlie  37  O00, 8.  e.,  126.  f.  3.  to  hntg  into  the  i^m  any  counterfeit  eoin  reeem- 
Ubg  aoy^old  or  silrer  coin  of  any  foreign  countrjr,  to  paaa  as  anoh  ft>reign  coin,  koow- 
iag  Uiemme  to  be  counterfeit,  to  the  intent  to-  niter  the  aame  in  any  of  the  kiog'e 
dominions^  ia  made  felony,'  with  tratiaportation.^  By  the  4  $Mt.  tendering  in  payment 
■Qch  coin  iB  madct  for  the  firM  offence,  imprivonroent  for  aix  moriiha-^aecond:  offence, 
two  ireara^third  offisnce,  felony  without  benefit  of  ch»-gy.  To  have  ih^cuatody  a  greater 
nain^  than  fiye  pieeea  of  copnterfeit  foreign  eoiO|  makea  the  party  liable  toMi  penalty  of 
fiTc  pounds,  by  ib^  6  aecl.  .         /* 

[6]  1  E4ut,P.C;l75.  Rne.  on  Coin.  24.  Arehb.  C.  P.  4t7.  : 
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;,        *  CHAPTER  XXI. 

...  *  .       ^  .  •  - 

COHCfiR^INa   HICra   TBEASON  IN   XILI.INO  TAB   CHANCELLOB,  ETC. 

•  *      .       .  •  '  '  • 

I  coittis  shortly  to*  treal  of  tiie  last  kihd  of  high  treason  declared  by 
this  act.  -  .  :  - 

Si  home  tuast  ~ chancellor,  treasarer^ou  justice  nostre  «eigtfear  le 
rpY  del  ub  banck  bti  del  autre,  justice  in  eyre,  bu  de  assises,  &  t^quts 
.  autre  justices  assigQes'de  oyj^r  &  terniiner,  esteant  ht  lour  place  fesant 
lo^r  office,  ,  » 

t.  This  istktute  extends  only  to  the  actual  killing  of  some  of  thesQ 
ofitcei^,  aijd  therefore  a  ponspiring  to  kill  any  of  these  without  acttial 
killing  ofany  pf  them  is  not  treason ;  btit  if  any  conspire  t6  do  the 
act|  and  one  of  the  conspirators  actually  do^it,  this  seems  to  be  treason 
« in  them  all,  that  are  abettors  dr  cotinsellors  to  do  the  act,  as  is  before 
instanced  in  levyfngof'war,  and  therefore  there  is  a  particular  fiet 
.Hiade  3  HI  7.  cap)  14.  that  make  the  coDspiring  the  death  of  a  priry 
counsellor  to  be  felony.(o) 

If  a  nplan  only  strike  or  wound  one  of  these  officer^  tho  in  the  exe- 
cution of  hisr  office,  this  is  a  great  mispirisiony  for  which  in  some  cases 
the  otfcnder  sfhall  lose  his  hand,(A}  as  wad  once  done -in  the  case  of 
my  lord  chief  justice  Ric/iardson  sitting  aa  justice  of  oj/er  and  iermi- 
nery  biit  it  is  not  treason  wifhin  this  act. 

II.  This  statute  extends  to  no  other  officers  but*  those 

above:named,  and  iHerefore  not  to  the  lord  steward,  censta- 

'    '    ble,  tne^r^hal,  admiral, or  lord  of  p^arliameut,  tho  in  thd  exercise 

/  of  their  offices;  it  qiay  be  murder,  but  not  tr^^son.    Co.  P.  Q)p:  >8. 

'    A  justice  of  peace,  tho  there  be  in  the  end  of  his  commission  of  the 

peace,  nee  non  6d  diversa/e/oniasj  malefacia  audientP-fy  terminancP 

is  not  a  justice  b(  oy&  and  /ermtner  within  this  act^  for  tW  justices 

of  ay^r  and  terminer  Bte  intended  such,  as  have  their  conimissioa  cut 

audttnd^  d*  ierminand^  fyc.  as  the  .principal  designation  of  their  otSoe; 

and  thus  it  is  m  divers  statutes- also,  that  speak  generally  of  jutticee 

6{ oyer  KnA  terminer.{c)    .      ' 

But  a  justice  of  peace  may  be 'also  a  justice. of  o»y^r. and  terminer 
by  another  commission,  as  mariy  times  they  are,  and  then' they  are 

(a)  But  this  act  ettends  only  to  raeh  oAenden^  as  are  Uie  kiog^t  swora  t^mints,  ^hose 
names  are  Entered  in  the  ebeqae-rofl  of  the  kiQg*i  hooaehold,  and  who  it  under  thfei  etata 
of  a  lord;  and  accord,! ng  to' lord  Calre*f  opiiiiun  the  conspirsoy  muit  be  plotted  to  bo  dona 
.within  the  king's  bouadiold.  Ce.  H^  C.  p,  39.  by  tliia  statute  the  offender  was  not  deprived 
of  the  benefit  of  the'  clergy;  but  by  9  Ann,  cap,  16,  on  occasion  bf  Robert  Harltyy  E!sq« 
(afterwards. earl  of  Ox/br<f)  beiqg  stabbed  by  AnthTtty  GuUcard,  who  was  then  Under 
examination  beforb  a  committee  Of  privy  council,  it  was  eikacted,  **THat  whoever  should 
QQlawldlly  attempt  to  kill,  or  stiould  nnhtwfully  assault^  strike  or  wound,  a  privy  coon*  ^ 
•oilor  in  the  cxecutioh  of  his  office,  shall  suflfor  de4th  as  a  fslod  wilbout  benefit  of  clergy.*'' 
(6)3eo/wM40.  .  '  ,  • 

(c)  9  Co.  118. 6.  Cre.  itt«.87,  S9T.  '    ' 
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vitbiQ  tliis  statotd^  when  they  are  sitting  by  virtue  of  that  totnmis- 
8ion.  ...-''  /^ 

The  lord  keeper,  whed  there  is  a  lord  chanceDor  also,  as  there  may 
be  both  at  the  same  time,^ems  not  to.  be  within  this  law ;  but  if  there 
be  tto  lord  chancellor,  then  the  lord,  keeper  is  within  this  act,  fpr  by 
the  statute  of  5  Elix.  cap.  18.  their  office  is  declared  to  be  the  same 
to  all  intents  and  purposes,  as  if  the  lord  keeper  were  lord^chapcellor. 

But  the  commissioners  of  the  custody  (^  the  seali(fif)or  foir  xh^ 
treasnry  are  not  lord  chancellor  or  lord  treasurei;  within  this  act,  and 
therefore  at  such  times  as  the  treasury  hath  been  in  commission  those 
epmmissioners  have  noLtbe  same  power  as  the  lord  treasurer,  as  ii^ 
cases  of  writs  of  errot  by' the  statute  of  S\'E.3  cap.  12.(e}  in  the 
exchequer  before  the  lord  chancellor  and  treasurer,,  and  so  f6r  the 
setting  of  the  prices  of  wines  by  the  statute  of  7  E,  6.(/)  neither  do 
they  sit  as  lord  treasurer  in  the  exchequer-chamber,,  as  judges  of 
equity.  .  ^  •       . 

It  extends  not  to  thjB  chancellor  and  under  treasurer  of  the 
exchequer,  nor  to  the  chancellor -of  the  county  palatine  of  [232  J 
Lancaster  J  xiot  to  the  lord  piriry  seal,  for  -.these  are  special  . 

officers  and  of  a  lower  rank,  than  the  lord  chancellor  or  treasurer. 

JJI.  The  iMrd  qualification  of  this  treasoit  is,  that  it  must  ba  ester 
ants  en  lour  places, /esant  lour  offices;  wherever^ the  seal  is  open, 
whether  in.  the  court  of  chancery  or  in  the,  chancellor's  house,  the 
chancellor  or  keeper  ^there  sealing  writs  is  scant s  en  son  pldcCffesant 
son^ffice^  .  .  *. 

And  the  same  law  seems  to.  he,  if  he  be  hearing,  of  causes  in  his. 
chamber,  for  tho  antiently  the  hearing  of  caCises  upon  English  bills 
was  rare,  yet  i^se  batt^  sufficiently  obtained  to,  give  it  the  style  of 
ftsant  son  office.  .  '  n 

Qustre,  touching  the  lord  treasurer's  dispatching  business  in  his 
house,  ^whether  this  be  sednl  in  son  place,  but  sitting  in  the  court  of 
exchequer^  or  6xchequer:chamberi  or  in  the  Star-chamber,  when  it 
stood,  had  been  «ean/ tn  mh /7/ace,  4*^. 

The  place  for  the  justices  of  the  several  courts  are  the  courts  them- 
telves,  where  they  usually  vOr  by  adjournment  sit  for  the  dispatch  of 
the  business  of  their  courts.     .  > 

Aud  so  much  shall  suiPlce  for  this  treason  also* 

-  ■    '  "         '^ 

.1  Hawk.' P.  C.  41. 4  Blaclt.  Cotn/c.  tL  p.  84 

•  •        •     .  * 

(tf)  But  it  ihoold  leeQii  tbat  now  they  are  within  Uie  act,  tince  by  1  W.  4r  ^*  fo*  1» 
esp.  21.  tbeir  office  k  declared  tp  be  the  same,  and  they  to.  have  the  Mane  jariadictioa  and 
privil^gea,  aa  lord  chahoellor. 

(e)£e  also  31  £ltx.  ca;i.  1. 

(/)  Tbia  power  is  given  lij  37.  IT,  8.  e00«  33.  whieh  statute  waa  TeViT#d  by  the  5  4r 
6  £4. 6.  M|».  17,  bot  Uiere  is  nothing  of  it  m  Uie  7  £.  S« 

VOL*  I» — ^26 
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CHAPTER  XXII. 

CONCsksiNO  PRIirCIPAXS   AlTD   ACCESSARIES   IV  TSEASOIT. 

,  '     '    '       ■  •     .        •     '     ■     '; 

Before  I  leave  the  discourse  concerning  high  treason  it  is  necessary 
to  consider,  whether  or  how  all  are  principals  in  higH  treason. 

In  cases  6f  felony  there  are  two  sorts  of  principals^  viz,  principals 
in  the  first  degree,  that  do  the  fact,  i>e  it  in  mprder  or  aivy  other 
felony,  and  principals  ia  the  second  degree,  that  are  present  ^Sliding 
ind  abetting  the  felony.  ^ 

And  regularly  ill  felony  there  are  two  sorts  of  accessaries,  1.  Ac- 
(cesisaries  before  the  fj^Ct,  which  are  hot  present,  but  yet'  counselling, 
commanding,  or  abetting  the  felony,  but  in  tpanslaughter  no  such 
accessaries  can  be  before:  and  ^.  Accessaries  after,  such  as  knowing 
a. felony  to  be  done  by  such  a  man  do  'yqt  receive  or  maintain  him, 
unless  it  be  a  wife^receiving  her  husband  ;(a)  of  this  hereafter  in  its 
due  place.  '  "   ' 

'  Now  in  treason  thus  far  it  is  agreed  of  all  hands,  I.  ^hat  there 
are  no  accessaries  6  parte,  ahie^  but  all  such  as  counsel,  conspire, 
aid,  or  abet  the  committing  of  any  trea^n^  whether  pffesent  of 
absent,  are  all*  principals.  2.  It  is  likewise  agreed  of  all  hands, 
that  in  all  treasons,  except  that  isi^hich  concerns  counterfeiting  the. 
great  or  privy  seal,  or  money,  whosoever  knowingly  receives,  main- 
'  tains,  or  comforts  a  traitor,  is  a  principal  in  Ingh  treason.  Co. 'P.  C: 
1j6,  1 38,  and  so  it  is  there  cited  to  be  resolved  in  the  case  of  Mington^ 
Vho  received.  Garneij  that  was  one  of  the  conspirators  in'the  ppwder 
treason*,  that  which  hath  occasioned.  th6  doubt  hath  been  the  reso* 
lution  in  Conyer^s  case,  t)y.  396.  who  was  indicted,  that  proditorii 
receptdssetySfC,  Fairfax,  sciens  ipaum  diversas  pedas^moneias  ad 
simitiiudinem  monet^  Angliae  vocat  Bhiflings  de  /also  me- 
|[  234  }  tallo  fabricdsse;  upon  this  he  and  others  Were  dischafgp^, 
because  it  was  misprisioii  of  treason  orfly,  and  not  treason ; 
but  this  opiniion  is  contradicted  by  niy  lord  Coke^  Pla.  Cor.  p  isa 
and  yet  it  is  sfaid  by  the  same  author,  PaschasO  Jac:  13  Bep^  61.  the' 
receiver  of  a  counterfeiter  of  the  deal  ormoney.is  no  traltdr. 

We  will  see  therefore  in  what  cases  an  act  ea^pasf/dcio  wiH  be, 
treason  in  relation  to  the  aid  of  hini,  that  committeth  this  or  any 
other  treason. 

A  man  is  imprisoned  for  treason^  the^ocll^r  voluntarily  suffers  bim 
to  escape,  this  is  treasqn  in  the  goaler.    JStamf.  PL  Co.  33. 

If  a  person  be  arr<9sted  for  treasoa,  he  thait  rescues  him  is  guilty  of 
treason.  [1]  ^  ' 

^ •;         .        ^ • ; . —.^ 

[1]  Bj  tiie  23  SfcL  of  the  Act  of  April  30, 1790,  it  b  tinaeted.  That  if  any,  penou  or 
persons  shall  by  force  set  at  libertj  or  reacae  any  person  who  shall  be  found  guilty  of 
tr«tton,  mordBr,  dk>  any.oMier  Capital  ffime,  or  rescue  any  'pera9ii  coi|?iot^  of  any  of 


'  And  90  if  a  man  be. imprisoned,  for  trea^n,  and  another  prisoner 
or  any  other  person  breaks  the  prison^and  lets  out  the  party  jtn* 
furiaotted  for  treason,  this  is-. treason  in,  the /party  that  breaks  the 
prison.  1  H.  6.  5  Stamf.  PL  Cor.  ^2.  nay,  if  a  stranger  breaks  the 
prison  and  lets  out  one  there  iaipri3oned  for  treason;  this  is. held 
Jre«aon»  tho.  he  that  breaks  the  prison  knew. not  that  any  there  was 
imprisoned  for  treason;  so,  resdlved  by  ten  judges,  P,  16.  Car. 
Croke  583.  Bensietfs  case;  but  my  lofd  CoAre  holds  that  he  must 
be  knowing  it.  Co,  Mag.  Carii  super  siattUum  de  /rcmgentibus 
prisonam.{b)l2^ 

Hot.  Parllf^  Hi  6.  q.  }Siin  achedula.  Mortimer  vras  committ<?d 
to  the  Tower ot  London  for  suspicion  of  treason;  and  213^  Feb.  2  Hi 
6.  was  indicted,  ^oflf /ler  eovinamy  confoeclerationem  fy  assenaum 
Wifiel.mi  King,.4'C../?ro  dwersia  dendriOrum  aummis  eidem  Wi^- 
Jielmo  King  per  prs^atum  Johannem  Mortimer  promiaaiSj  idem  Jo-  . 
hannes  turrvn  prmdicf  falao  ^  proditoriS  /regit :  the  indictment 
was  removed  into  parliament,  and  John  Mortimer  likewise  brought 
into  the  parliament:  thQ  cemmoi|s  desired  the  duke  of  Glouceater 
(then  commissioned  to  hold  the  parlianient)  that  the  indictment  might 
be  affirmed,  and -that  John  Mortimer  de  prsedictia  proditionibua  4* 
Jehniia  convineatur :  thereupon  the  duke,  and  lords  at  the  request 
of  tbe  <K>inn)<^U&  iiflinn  the  indictment  by  act  of  parliament, 
k.  qu6d  prssdictus  Johannea  Mortimer  de  pr^ditionibns  &  [235]] 
feloniis  praedictie  opnvineatur,  &  qu&d  trahatur  per  medium 
civttatis,  &  super  furcas  de  Tyburne  siispendatur,  &  ad  terram  pro- 
jfeiatur,  &'caput  ejus  amputetur,  &.  interiora.sua  comburanttit,  & 
'  corpus  ejus  in  quatuor  partes  dividatur,  &  caput  jejus  ponatur  super 
portam  pdntis  X^ndpn^  &c.  &  qu&d  bona  &  c&talla,  terras  &  tene- 
menta  sua,  tarn  in  dojooinico,  qu&m  in.  leversipne,  domino  regi  foris- 
fiiciat. 

So  that  it  seems,  tho  the  statute  of  26  E.  3.  speaks  not  cif  these 
offenses,  yet  they  are'  in.  a  n!ianner  incidents,  and  virtually  included 
within  the  original  offense,  aild  therefore  these  cases  of  voluntary 

\h)  9  Ce.  ln$t.  $90. 

—. , — ^ , — : ^ : — 

•  .  ■  ■  ••        •  / 

Uie  flaid  crimes,  goiiig  to  ezecation  or  'djaring  execation,  every  persbn  so  offendip|r  and 
being  ■  Uiereof  convicted,,  shall  suffer  detLtb.\  And  if  any  person  shall  by  foroe  set  at 
libeity  or  rescue  any  .person  who  befbre  conviction  shall  stand  comnnittfe^  for  ^ny'  of  the 
capital  offencss  aforesaiil:  or  if  «ny  person  or  persons  sbalKby  ibree  set  at  liberty  or 
TCMsne  any  person  conunittod  for,  4Nr -conyicted  of  any  other  o&ncci  against  iheU9ited 
8uiU§f  ev&rj  person  so  offien^ling  shall,  on  conviction,  be  fined  .'not  exoq^ing  five  hundred 
dollars,' and  imprisoned  not  exceeding  one  year. 

[9]  It  is  troe  it  was  resolved  in  Ben$ieair$  case,  cited  here  by  the  learned  author,  (Sir 
M.  iwfe,)  and  at  p^  141,  but  I  think  not  with  entire  approbation  of  the  rule,  that  the 
party  breaking  prison  wooltt  have  h^en  guilty  of  treason  though  he  had  not  known'  that 
traitors  were  there.  I  am  by  ho  means  satisfied  with  this  opinion*  For  the-  single  au- 
thority upon  which  tiiis  point  is  said'  by  HaU  to  have  been  so  ruled  doth  by  no  means 
warrant  itr  The  book  expressly  stateth.  it,  that  the  party  djd  know  that  traitors  were 
there.  And  Brsofte,  who  abridgeth  the  case^  is  express  to  the  same,  purpose,  *  tciant  que 
Irstlofs  fuereni  en  ceo.^  And .Ooifcc,  citing  the  s^e  case,  tayeth  a  great  stress  on  this 
ciTcnmsCancc,  that  the  party  knew  that  traitors  were  there,  and  oondncCed  them  out  of 
prison,  #VsC344. 
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permission  to  escape,  rescixe;  breach  of  prison,  translate  the  original 
offence  upon  binciy  that<;ommits  it  by  the  common  law;^  and  these 
would  be  treasons  as  well  in  the^ase  of  counterfeiting  of  coin,, as 
•other  treasonsu 

But  herein  these  things  are  observable^  1.  This  judgment  in.  Mor^ 
timer's  Case  is  not  at  all  now  in  force,  nor  binijing,  for  the  statute  of 
L  Marias  repeals  not  only  enacted  treasons,  bat  declared  treasons, 
that  w^re  not  withiji  25  B.  3.  and  2:  That  therefore. at  this^iay,  if 
one  \^e  committed  for  suspicion  of  treason,  and  an6ther  break  goal  to 
let  him  out,  yet  unless  the  party  imprisoned  were,  really  a  traitor, 
this  is  no  treason  at  (his  day. '  3.  But  if  he  were  really  a  traitor,  theo. 
breaking  of  the  prison  to  enlarge  him  is  treason,  and  a  treason  of  a 
greater  guilt,  than  a  knowing  receiver,  and  then  it  r&  treason  by  vir- 
tue of  the  common  law,  for  it  is  a  kind  of  inoideht|  th^  like  of  a 
receiver  of  a  traitor,  or  a  goaler  that  suffers  him  voluntarily  to  escape^ 
th'o^  are  incident  treasons  by  the  common  law,  and  virtually  inelu-. 
ded  in  the  statute  of.  ^5  £.  3.  as  well  as  a  receiver  of  a  traitor  know* 
ingly.  ^ 

The  differences  therefore  seem  to  be  these,  which  stat&a.nd  recoir- 
'  cila  the  whole  matter.      ,  .        - 

..  First  dis  for  new  treasons.  If  an  act  of  parliament- enact  a  new 
treason,  and  that  the  offender,  his  counsellors,  abetters,  and  aiders 
thereuuto  shall  suffer.ad  traitors,  this  doth  not  make  receivers  or  com^^ 
forters  after  the  fact  guilty-of  treason,  for  expressum/acit  cessare  ta^ 
ciiutn;  such  a  clause  we  shall  find  in  the  statute  23  Eiiz^ 
[]  2362  cap;2.,{oT  B,  newfelony(c)  5  Bliz.tap.  i:  in  a  caseof  a/iras* 

'  rfnunite.{d)  ^ 

'  If  an  offense  be  madejtreason  in  the  offender,  his  procurers,  cbuh* 
sellpra,  abetters,  consentecs,  (withpai  the  word  ihereuntd)  yet  it  seems 
to  me  for  the  same  reason  it  doth  not  make  the  knowing  receivers 
traitors,  unless  the  words>ec6tv^«  or  comforters  he  also  inserted: 
for  the  former  words  import  an  offense  preceding  or  concomitant  to 
the  act  of  treason,  but  the  letter  words  receives  and  comforters  are 
after  the  offense,  and  so  of  another  nature:  and  thfs  difference  appears 
expressly  by  the  statute  of  13  Eliz.  cap.  2.  where  abetitrs^procurers^ 
aiid  counsellors  are  made  guilty  of  high  treason;  but  receivers  and 
comforters{e)  after  the  fact^are  only  within  the  statute  of  praemunire ; 
the  like  in  27  Eliz*  cap.  2.  where  the  coming  of  a  priest,  ^c.  is  trea^ ' 
s(yr$j  but  his  receiver,  aider,  or  comforter  ib  felony:  >so  5  &  6  iS.  6. 
cap.  11.  and  1  Eliz.  cap.  5.  the  oj^enders,  their  counsellors j  abetters 
and,  procurers'y  and  all  and  every  their  aiders  and  comforters  know* 
ing  the  same  extend  to  knowing  receivers.         .,   .  ? 

The  word  {aid)  is  of  somewhat  a  more  doubtful  extent,  yet  we 
shall  find  in  those  statutes  and  s6me  others  the  word  aid  to  be  applied 
to  an  aiding  after  the  offense,  and  not  ,in  it  or  to  it;  but  it  seems  to 

•  •  .  ■ 

(c)  The  words  of  this  statate  are,  4iider§^  proeurerM^  and  ahefifn. 
ia)  The  words  of  this  statute  are  more,  extensive,  «i«.  ab€Uer$,  pnkurert^  ceunseOerf, 
uider8t-a9»i$tafU$,  and  eomfirtirM. 
'     («)  The^words  in  this  place  of  the  statute  are,  aider$j  comfinUn^  ot  m«tii<atMrf. 
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ne,  that  .when  it  18  joined  only  with  those  that  import  a  cdnsent 
to  the  offense,  {sB.  procurers^  courisellcrsy  aidersj  abetters^  or  eoun* 
^elioTSj  coyiseniers  and  aiders^ BlS  in- the  statute  of' 5  Ehz;  cap.  Ifv, 
for  clipping,  18  Eliz.  cap.  1.  for  impairing  I  Mar.  sess.  3  cap.  6.  Tor 
counterfeitnng  foreign  coin,  it  ihiist  bd  construed  of  those  that  are 
atders-ivf  th»  offense,  and  not  bare  receivers  of  the  person. 

But  in  all  new  treasons,  those  that  rest^ue  hiin  from  prison,  or  suffer 
himyohintarily  to  escape  bieing  lawfully  conunitted^  to  his -eiistody, 
tho  these  are  not  expressly  contained  In  that  new  act  of  treason,  yet 
they  are  traitQi^*1)y  a  necessary  c6nstruction  of  law  upon  the  a<^t 
itiself ;  but  if  the. act,  be  genera] ,r making  a  mari  a'  traitor  for 
aiVch  an  act  without  mentioning  in  what  degree  his  aiders^  [  ^37  ] 
or  abetters,  comforters,  or  receivers  shall  be,  it  seems  proba-'  .. 
bie,that'xhe  receiver,  knowing  it,  i^  thereby  ^irtu^lly  made  also  &' 
traitor^  this,  I  say,  seems  probsLble,  but  most  certainly  procurers,  cori«- 
senters,  and  iliders  to  the  fact  are  thereby  traitors,  tho' not  specially- 
BO  enacted;,  this  is  agreed  in  Cdnper^s  case^  Z>y.  296.  Co,  A  C  16  , 
*  138.  ^ 

Secondly f  As  touching  treasons  within  the  act  of  2&  E.  % 

The  procuring,  counselling^  consenting,  or  abettidg  such  treasons, 
tho  not  special iy  expressed  in  that  statute, is  treason  within  that  statute: 
Co.  P.  C*  cap.  64.  p.  138.  and^so  is  the .  receiving  of  a  traitor,  or  a 
gaoler's  voiuntary  permitting  him  to  escape,  if  he  were  in  truth  a 
traitor.    .  *  :.  '       -  ^ 

In  case  of  the  knowingly  receiving  of  a  person  guilty  of  counter- 
feiting of  coin^  or  of  the  great  seal,  there  is  diversity  of  opinion,  M* 
12  4^  13  Eiiz.  Dy.  296.  and-  my  (ord  Cokc>  himself  in  his  12  Rep. 
jti.  81. 9  Jac.saysj  that  it  is  not  treason,  and  yetPla.Cor.cdp.64.p.  138. 
be  holds  it  treason,  tho  this  latter  opinion  is  the  more  probable,  the 
former  is  more  merciful; ' 

But  in  airother  treasohs  against  the  king  within  the  statute  of  85  E. 
3.  the  receiver  of'.^  traitor  knowingly  makes  the  receiver  ^traitor; 
this  wais  Ahinglon^s  case  for  .receiving  Garret  guilty  of  the  powder 
treason,  Co.  i^C/7.  138.  /  -     • 

Only  this  differer^ce  is  to  be  observed,  he,  that  being  con;imitted ' 
for  treason  breaks  prison,  may  be  indicted  for  breaking  of  prison,  be- 
fore/he  be  convict  of  the  «{)rincip^l  offense,:f6r  whidfi  he  was  com- 
mitted, but.  not  of  treason,  but  it  will  be  only  felony  hy  the  statute 
defrangentibuaprisonamyioxXhxB  statute  de/rangenlibusprisonam 
makes  it  not  treason ;  and  if  it  did,  yet  the  statute  of  25  j^.  8.  nmkes 
it  no  treason^  because  not  within  the  same  statute,  and  consequently 
1  Mar.  cap.  I.  exempts  it  froip  being  treason ;  but  he,  that  resci^eth 
a  person  imprisoned  for  treason',  or  buffers  him  voluntarily  to  escape^ 
shaU  not  be  arraigned  for  that  offense^  till  the  principal  offender  be 
convict  of  that  offense:  for  if  he  be  acquitted  of  the  principal  offense; 
the ^oler,  that  suffered  the  escape,  ^nd  he  that  made  the 
rescue  sliall  be  di^harged ;  and  the  like  in  felony.  Coke  Mag.  [  238  ] 
Car.  super  alal.  defrangeniibus  prisohamy  p.  592.  and  the 
reason  is,  becanse  tho  rescuing  a  person  charged  with  treason,  or  suf- 
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ferkig  him  Wilfiiny^to.Mfmpe  be  a  great  tnisdetneanor^  yet  U/is  hdt 
4reasaa,  unless  in  truth  md  reality  he  Wi^e  a  traitor,  for  a  man  may 
be.  arrested  or  imprisoned  un'deir  a  cliarge  of  treason,  and  yet  be  no 
traitor. 

/  Andtho  the  receiver  of  a  trakoryknowitigit^he  aprlncipal  traitor^ 
atid  shall  not  be  said  an  accessary,  yet  thus  much  he  partakes  of  an 
acoeesary,  1»  That  his  indictment  must*  be  special  of  the  receipt,  and 
pot  generally,  that  he  did  the  thitig,  which  may  be  otherwise  in  case 
of  one,  ^al  is  a  procurer,  coniisellor,  or  consenter ;[9]  thus  it  was 
done  in  Conyer^s  case,  Dy.  29@.  2*  That  if  he.  be  indicted  by  a  se?e- 
ral  indictment,  he  shall  not  be  tried  tiil  the  prindpiil  be  cohticted,(/] 
upon  the  reason  of.the  goaler  and  rescuer  before  given,  for  the  priq« 
cipal  may  be  acquitted',  and  then  heis  discharged  of  the  crime  of  re* 
ceipt  of  him*  3.  If  he  be  indicted  specially  of  the  receipt  in  the  same 
ifidietment .  with  tlie  principal  offended,  as,  he  may  be,  yet  the.  jury 
must  first  be  charged  to  inquire  of  the  principal  ofl^nder;  and  if  they 
find  him  guHty,  then  to  inquire- of  the  receipt,  and  if  the  p^ncipai  bo 
Kioi  guilty,  then  to  acquit  both;  and  accordingly  it  wa3  ruled  in  .^r* 
ifen^«  case,  (j*)  [4]  *     .      •    .  . 

For  tho,  in  law,. they  be  both  principals  in  treason,  srid  possibly 
process  of  utiary  may  go  against  him»  that  receives,  at  the  same  time 
as  against  him,  that  did  the  fact;  andxhoihe  principal  appear,  process 
may  go  on  against  the  other  (otherwise  in  the  case  of  an  accessary 
in  felony,  Stdmf.  Pla.  Coii  47.)  yet  in  truth  he  is  ihus  far  an  aoces* 
sary>  that  he  cannot  be  guilty,  if  the  principal  be  innocent. 

if)  See  pogtea  Bebk  IL  cap,  78.  And  therefore  the  ebnyletioH  of  lady  Alice  LitU^ 
t  Jae.  11.  WM  contrarj  boUi  to  \tw  vid  reason,  for  Uiat  Htdbt  the,priDCtpal  (for  harbour- 
}ng  wham  she  was  convipted  of  treason)  txas  not  at  Ui|it  time  convicteil,  nor  indeed  w;aa 
there  any  proof  that  she  at  that  time  knew  he  had  been  in  the  rebellion. .  StaU  TV.  VoU 

jy.p.m. 

ig)  1  And.  R.  154.  |i,  109. 

[3]  The  word^  **  niay  be  otherwise"  do  not  deaijly  tjaawef  the  idea  that,  it  b  univer* 
■afly  otherwise.  .  In  all  cases  of  ja  reoeiver  the  indictment  mi^st  be  special  on  the  receipt* 
and  not  r eneral.  The  .words  **  may  be^otherwise  in  case  of  a  procurer,  dbc'*  signiffr 
that  it  miy^  be  otherwise  in  all  treaspnst  or  thai  it  may  be  otherwise  in  some  treasons^ 
If  it  may  be  otherwise  in  some  treasons,  without  contradicting;  the  dobfrines  of  JhU 
himself  as  well  as  of  otlier  writers,  but  cannot  be  otherwise  in  all  tfeasoos  without  such 
contradiction,  the  fair  construction  is,\hat  Hale  i»ed  these  words  in  theyr  restricted 
iense;  that  he  nsed  them  in  rbference  to  treasons  in  which  a  general  indictment  would 
Ke,  not  to  ti*easons  whene  a  fenera!  indictment  would  not  lie,  but  an  dvort  act  of  the 
treason  most  be  charged^  Per  Mmrek^Uy  C.  J.  3  Bttrr'e  7>.  434. 

[4]  The  conviction  of  some  person,  who  has  committed  the.  treason,  must  precede  t^ 
trial  of  him  who  advised  or  procured  it^3  Bttrrk  TV.  461. 

But  in  all  acts  of  approbation,  incitement,  advice,  or  proetiHn;,  in  cane  of  treason  in 
eonipassing  tlie  king's  death,  ,the  party  may  be  tried  before  the  person  who  act«d  npoa 
such  incitement;  jb^ause  the  hare  advising  or  encouraging^  sucl^  acts,  is  in  itself  aa 
overt-aci  of  compassing;  afid  it  is  immaterial  whether  the  attempt  was  ever  made  or 
net  But  in  the  other  treasons  in  the  25  Edw.  3.  if  one  advise  another  to  commit  them, 
or  furnish  him  means  for  that  purpose,  and  the  iaet  is  oomhiitted,  the* adviser  will  be  a 
principal  traitor;  fiir  such  advice  would  have  made  him  an  accessary,  before  the  fact  in 
felony;  but  if  the  act  were  not  committed,  the  advisor  could  not  be  &  traitor.  In  these 
oases  the  treason  is  of  a  (lerivative  nature  and  depends  upon  theffoilt  of  the  agent  ihe 
proof  of  which  can  only  be  legally  ascertained  by  his  conviction;  Poet,  346. 342.  1  JSssf, 
PL  100.  4  BL  Com,  35.  ..  .  ^   .       v 
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How  far  Moriimer^s  case,  agrees  wHh  law  at  this  day,  videbimus 
ififrdy  ^  vide  supra.  ^        " 

That,  which  will  not  make  an  acceissary  to  felony  after 
the  fact,  will  pot  make  a  man  principal  in  treason ;  therefore  [  239] 
sending  of  a  letter  for  biff  deliverance^  or  speakingf  a  good 
word  for  him,  4'^.  will  not  be  treason.     Stumf,  PL  Cor.  41.  b.  how 
far  charitablel  relief  will  do -it^  vide  infra  super  aialuium  IS  Blit. 
cap.  l.[5]  ^  - 


[5]  The  principle  that  the  same  acts  w^ich  make  a  man  an  aeceasaryiii- felony,  make 
llini  a  pcipcipal  in  treason  applies,  it  is  presumed^  in  respect  to  treason  in  the  state  of 
Virginim;  bat  whether  it  does  in  respect  to  treason  aeainst  the  Vwited  SUOeBW  donW 
Mi  beeause  the  ftots  in  which  treefonagminst  the  JmUed  Slates  .shall  consist  axe  pre^ 
oisely  defined  hy  the  federal  eonstitatioB  in  terms  which  seem 'to  exclude  all  Accessorial 
tr^sons ;  and  beoaosie,  toOt  the' common  law,  of  which  this  doctrine  is  a  part,  is  not  the 
kw  of  the  UitUedStateBfthoueH  it  has  beon  sererally  adopted  by  all  of  them  except  one.' 
Dvi$'9  Ykg.  Or.  law;  30.  Bat  it  was  laid  down  by  J«dg^  Cha9e,in  Fries'  Trial,  199. 
that  in  treason  41II  the  partie^pet  crimim$  are  principals ;  that  there  are  no  accessaries  iuft 
tills  crime.  All  persons: who  are  present,  and  countenancbjg^  aiid  are  ready  to  afbrd 
assistance,  if  necessary,  to  those  who' actolklly  commit  any  treasonabfe  act,  are  also  pirin* 
oipels. '  If  a  number  of  persons  aisemble  and  set  oat  opon  a  common  design!,  as  to  resist 
*  aod  prevent  by  feroe,  ^the  execuUo^  of  any  law,  and  somue  of  them  commit  aet«-of  "^rc^  . 
and  violence  with  intent  to  oppose  the  execntion  of  Jtny  laW|  and  other!  are  present  to  aid 
and*  9ssist  if  necessary,  they  are  aU  pr^cipals.  If  any  man  joins  and  acts  with  an 
asieipbly  ofpeople',  bis  intent  is  always  to  be  considered  and  adjudged  to  be' the  same  kM 
theirs ;  and  the  law  ip  Ihis  case,  jodgeth'  of  the  intent  by  the  iact  If  a  number  of  per- 
sons combine  or  conspire  to  effect  a  toertain  puipofte,  as  Ip  oppose  by  force,  |he  eteoation 
of  a  law,  any  act  of  violence  done  by  any  one  of  them,  in  pursnance  of  sach  combination 
tad  with  iikteh't  to  effect  sach  object,  is  in  conpideration  of  faw;  the  act  of  al}  who  are 
present  when  such  act  of  violetiee  is  committeid.  If  persons  collect  together-to  aotfbr' 
one  and  the  saooe  commoa  end,  any  act  done  by  any  one  d  them,  with  ibteht  to  effectoc' 
ate  sach  commoa  end,  is  a  fact  tl^at  may  be  given  in  evidence  against  qQ  of  them.  It 
appears  to  the  coart,  says  Chief  Justice  AfarsAali,  (3  Burr's  TV.  405.)  that  tliose  who 
perlfarm  »  part  in  the  proseoation  of  the  war  may  correctly  be  said  to  levy  wa^r  and  to  com« 
mit  treason  under  the  conatitatioii. .  It  will  be  obsteved  that  this  opinion  does  i(iot  extend 
to  the  case  of  a'  peiten  wlio^performs  no  act  in  the  prosecation  of  the  war— vHiO-coansek 
and  advises  if — or  who,  being  engaged  in  the  conspiracy,  fails  to  perfonn  hii  .part 
Whether  such  persons  may  be  implicated  by  tbO  doctrine,  that  whatever  would  make  A 
man  an  atfOeanry  in  felony  mUceafaim  a  pvlneipal  in  treason,  or-  are  excluded,  beoanse 
Ihat  doctriiHe  ia  inapplicable  to  the  UmUd  ^iM^s,  the  oonstitotion  having  declared  that, 
treason  shall  consist  only  in  levying  War,  and  having  made  the  proof  of  overt  acts  nepes- 
sary  te  conviction,  is  a  question  o?  vast  importance,  which  it  would  be  proper  for  the 
BopcemeCodrtto  take  a  fitoceaelon  to  decide;  but  which  an  inferior  tribortaj  wottld  not 
wilUogfy  determine  .nnlees, the  case  before  them  would  require  it  This  doctrina 
remains  still  in  uncertainty,  having  never  come  up  before  the  Supreme  Court  of  tha 
Uniud  States.  See  4  Tuicker*0  El.  Com,  Amds.  41.  1  EdeLP.  C.  93.  4  Bt.  Cm.  34. 
193. /bst  841.  AWi.  e.  17. «.  39; 
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-  CHAPTER  XXIIt 

COBCKRMIHft  rOBrBITOBEtf  mr  TBCASOir. 

*.  '  •  I 

HATiva  gohe  tti'ro  tbe  several  treasons  declared  by  this  statnte^  I 
shall  now  prpceed  to  what  follows  in  this  statute,  which  is,  1.  Touch- 
ing forfeitures  of  high.  treason.[l]  2,  Touching  declarrog  of  treason 
by  parliament,  and'  under  this  head  shall  consider  those  several  de- 
clarations and  new  enacted  treasons  since  the  statute  of  25  E.  3.  and 
bow  they  stand  at  this- day.       • 

The  forfeitures  for  treason  are  ekher  goods  or  Imids. 

As  to  goods:  the.  king's  prerogative  as  to  goods  forfeit  for  treason 
is  the  same  as  to  forfeitures  for  felony,  only  there  'seemi»  to  be  -sboie 
difference  in  relation  to  grants  thereof,  -22  •/?««.  49.  .  The  king  grants 
tt>  the  master  of  St.  Ltonard'a  Omnia  iona  4*  caiaila  teneniitifn 
suorum  fugiUvorum^  and  felonim  qualitercunqiie  damnatarum* 
A  tenant  of  the  master's  was  convict- and  attaint  for  killing  of  the 
king's  messenger,  which  at  that  time  was  held  high  treason;  it  was 
ruledy  that  the  master  shall  not  have  the  gopds  of  this  person  by  force 
of  this  general  grant.      . 

As  to  lands  this  statute  of  25  E.  3.  goes  farther,  Et  soil  a  entendaS| 
qe  les  cases  suishosraes  doit  estr^  adjugge  treason,  qe  se  eictend  a 
bostre  seigneur  le  roy  &  sa  royal  majesty,  fitd^  tiel  manners  de  trea* 
sons  le  forfeiture  desesdhetesrappertenont  a  nostre seigneur  le  foy,ci 
bien  de  terres  &  tenements  tenus  des  autces,  come  delui  mesme. 

.1  shall  here  examine,  h  Of  what  lands,  the  king  shall  hav6 

r  2403  the  eschete  upon  attainder  of  treason,  and  2.  In  what  mati- 

ner  or  degree  he  sliaU  have  those  escbetes.     8.  Where  a 

subject  in  point  of  privilege'  or  franchise  shall  have  these^  royal 

0schetes.    .  •        .  *        ^  .   '^., 

L  As  to  the  first  of  these,  what  lands  are  forfeit  to  the  king  by 
attainder  of  treason,  my  lord  Qoke^  Pf.^Car.  p.,  19,  gives  a  full  ac- 
count of  them,  which  I  shall  repeat  with  some  additional  observa- 
tions:. 1.  At  common  law  the  lands  entailed  weire  forfeited  for  trea^ 
souy  because  it  was  a  fee-simple  conditional;  but  by  the  statute  fF.i. 
de  doni^  co;itfi/«ona/i6t#i^the  forieiaireof  lands  entailed, even  incase 
of  treason,  was  takeii  away,  9ud  the  general  wordd  of  this  statute  of 
^t  E.  3.  doth  not  repeal  the  statute  of  Wtntm.  ^. 

But  some  later  statutes  have  given!  to  the  king  the  forfeiture  for 
treason  of.  lands  entailed:,  the  statute  of  21  jB.  2.  c^/?.  dJ  did  give  the 
forfeiture  of  lands  entailed  to  tbe  king  for  the  treasons  therein  men- 
tioned; but  that  statute  with  the  whole  parliament  of  21  R.  2..  was 
repealed  by  the  statute  of  1  Zf.  4.  ca/7.  3. 

. . ^  r—i ^ 

[1]  The  Cofifttttfttot  (Art.  3.  S*cU  3.)  dedarei  that  nd  attainder  of  triaMm  shall  work 
corroption  of  blood,  or  forfeiture,  except  dorinif  the  life  of  the  person  attainted.  By  the 
24  SttA,  of  the  Act,  of  30  Aftjl^  1?^^  it  ii  enacted,  That  no  eooTictioQ  or  judgment,  Ate 
ahall  work  corruption  of  blood,  or  any  ibffeitare  of  estate* 
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By  the  statute  of  M  H.B.'cap.  13.  in  JiM  lairds  erHailed  are.far- 
feHed  by  attainder  of areasoB,  tiz-.  ^^All  such  ialids,  tenem^ots,  and 
hereditaments,  which  >iny  such  offender  shall  haye  of  any  estate  of 
inheritance  iii  use  or  possession,  by  any  right,  title,  or  means,  within 
any  of  the  king's  donHpioiis  at  th^  tinle;of  any  9Ctch  treason  commiN 
ted,  ojrat  any  time  after,  saving  to  all  persons,  other  than  t*he  offen* 
.dersv  thisirheirs  and  successor's,  and  such  persons  as  claim  to  any  of 
.  their  uses^all  such  i^ht,  title,  interest,  possession,  4*^.  as  they  might 
have  had  if  this  act. had  not  been  niade.'' 

And  by  the-  statute  of  33  H.  8.  cap.  30. (d)  "That  if  any  person 
be  attaint  of.higb  treason  'by  thfe  course  W  the  doibmon  law  such 
attainder  shall  be  of  as  good  force,  as  if  it  had  been  by  parliament} 
and  the  king«  bis  heirs  and  sw%9BM6rs,  shall  have  as  much  benefit  by 
soeh  Attainder,  as  well  of  Uses,  rigbt^r,  entries,  conditions,  as/pbsses- 
sions,  jreversionis,,remahiders  and  all  other  things,  and  shall  . 
be  deemed  in  the  actual  and  real-ptossession  of  the  lands,  [  241  3 
tenemeots,  hereditament^,  uses,  goods,  chatties,  ahd  all-other 
llfings  of  the  offender,  which  his  highness  aught  to  have,  if  the  attain- 
der liad  been  by  authoritjr of  parliament,  wjthout  any  ^ffice  or  inqui- 
sition 10  be  found  for  the  same,' saving  to  all  persons,  (other  than  the 
ofienders  and  their  heirs  arid  assigns^  and  other  persons  claiming  by, 
from  or  under  them  pt*  to  their  uses  after  the  treason  committed)  all 
such  right,  title,  use,  possession,  entry,  reversion,Teniftinder,  interest, 
-•oondition,  fees,  offices,  rents,  annuities,  cotnmons, leases,  and  all  other 
commodities,  and  hereditaments  whatsoever,  which  they  should^ 
iQight,  or  ought  to  have,4f  this  act  had  not  been  made." 
'  And  the  statute  of  5  4«  6  Ed,  6.  ea/^.  11.  isto  the  saqae  effect. 
,  These  statiites as  to  the'  forfeitiireof  lands  entailed  v^main in  force, 
and  are  not  repealed  by  the  statute  of  i  Mar.  and  so  it  hath  been 
often  ruled,  and  patticularty  by  all  the  judges  in  the  lord  Sheffield's 
case  21  yiore  de  ^uo.posteai 

And  the  reason  is,  because  the  slatute  of  1  Mar,  cap.  1.. enacting, 
that  no  treason  shall  be,  but' what' was  enacted  by  25  E.  .3.  apd  that 
Ho  pains  of  death,  penalties  or  forfeitures  shall  ensue  for  doing  any . 
treason j  other  thaa  be  in  the  statute  of  StS  E.  3.  these  words  other 
than  be  mentUmed  in  the  statute  of  25  E.  3.  refer  to  treasons,  not 
to  forfeitures  or  penalties;  and'tiierefore  tho  by  the  staitutes  of  26 
and  33  H.  a  new  penalties,  viz.  forfeitures  of  landd  intailed,  are 
introduced,  this  forfeiture  is  ijot  repealed,  but  only  new  tlreasons  not 
mentictied  in  25  E,,Z.w6  that  at  this  doy^  if  tenant  in-  tail  be  attaint 
of  treason,  the  estate-tail  is  forfeited,  and  yet  this  attainder  works  no 
ODrruprion  of  bleo^  4is  in  relarion  to  the  t^eir  in  tail^:.  vide  the  lord 
Lumley^^  case  cited  ifiDowiy^s  case,  3  Co.  Rep,  1 0.  b.  Grandfather 
tenant  |n  tail,iather,^nd  son,  the  father  is  attaint  of  treason  and 
dies,  the  grandfather  die^  the  land  shall  descend,  to  the  grandchild, 
for  the  iatber  could  forfeit  nothing,  for  b^  had  nothing  to  forfeit ; 

(a)  Sen  the  warn  of  making  this  «ct,  3.  Co.  Rep.  lO,  6. 

vdi-  1.-T-2'/ 
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and  the  statute  of  26  iK  a  that  gives  the  forfeiture  of  ^enaht  in  tail, 
yel  (X>rnipts  not  the  Mood  by 'tbe  attainder  of  the  father;  • 

And  therefore  it.i^  agreed  in  the  priuoipal^iaee,  that  if 
f  243]  after  «6  If.  8.  and.  before  33  //.  8.  Which  veists  ^all  in  the 

king  without  office,  if  tenant  in  tail^  had  been  attainted  of 
treason,  and  died  in  that  interval,  the  land  would  have  descended  to 
ills  son  till  office  found;  but  otherwise  in  case  of  tenant  in  fee-sioiple 
attainted  and  dying  before  office,  the  freehold  is  cast  npon  the  king, 
without  office,  because  none'could  take  it  else^   ''  ^      * 

'  %,  The  king  ^t  isommon.law  and  by  virtue  of  this  statiite  was 
entitled  to  a  right  of  entry,  where  the  party.  \lFas  in  merely  by  c^i9* 
seisin  or  abatentent^  but  not  to  n  right  of  entry,  where' the-  possessor 
'Was  in  by  title;  but  at  this  day  by  virtue  of  the  statute  of  33  JK.B. 
above^entiorfed  the  king  is  entitled  to  a  right  of  entry  in  bothcaae% 
and  that  without  office,  but.  ^hen  there  must  be  an;  inquisitioii  or 
leizoi'e  to  bring  the  king  into  tire  actual  possession ;  and  if  he  grant 
it  over  before.such  seissure^  the  grant  must  be  special,  not  of  tlieland 
simply,  but  of  the  right  to. the  1and,t>therwise  neitlter  land  nor  the 
right  of  entry  paissetfa;  it  is  soadjttdged  in  D^voty^n  ctetySCo,  ltq$. 
10.  A.  - 

3.  If  a  person  committing  treason  bath  at;  the  time  of  the< treason 
eommitted  a  bare' right  of  action  vtoiiching  any  lands,  or  a  right  to 
reverse  a  judgment  given  against  him  by  writ  of  error,,  or  a  right  to 
bring  a  formed6n,<n[  writ  of  entry,  but  hathtio  right  of  entry  \i^ith- 
ont  such  recovery  in  such  action;  this  right  neither  at  com^mon  law 
nor  by  the  statWe  of  33  H^B»  is^iven.to  the\'king  by  tbe  attainder 
of  treason,  3  Co.  Rep.  S:  a.  marquis  of  Winchester's  ca^e,  3.  Co. 
Mep.  10.  b.  Dowiy^^  case  sa  adjudged  s  but  yet  there  ;bave  been 
two  grekt  cases  resolved,  that  'tread'  hard  upon  the  heels  of  this 
judgnient.  .  V;      ' 

^.15  EUz.  PI  Cqm.  S52..8.  Walsingham's  case:  Wyht  tenant 
nitatil  of  the  gift  of  king  :£&nf^  VIL  the  reversion  id  thecrown^^ 
made  a  feoffment  in  fee,  ittid  then  was  attaint  of  treason,  aiid  died 
leaving  isiue,  tho  the  feoffor,  against  his  o^n  feoffment,  eoc^ld  not 
claim  any  right  at  the  time  of  the  treason.;  yet  it  was  adjudged, 
1.  That,  there  remained  in  him^  such  a  right  of  the  eiitaii,  as  was 

forfeited  to  the  king.    %.-  And  that  the  king  was  in  as  of 
\:  943  ]  his  reversion,  and  should  bot  be  subjeet^to  leases  duly  BUide 

by  Wyai  before  his  attainder. 
'  !t.l.  i/ait;.  in  Catnera  ScfjLCcarii  Sfone  arid  Newman^ sestStof  it  was 
adjudged  in  S.  R^and  affirmed  in  Camera  Scaccarii  by  the  greater 
number  of  justices.  Bigot i  tenant  in- tail  general  makes  a  feoff- 
ment to  the  uise  of  himself  and  his  heirs;  and  'befoce  the  statute  (tf 
^6  or  27  H,  8.* commits  treason,  and  is  attaint  of  treason,  and  dies 
leaving  issue  inheritable  to  the  entail,  then  a  special  statute  is' made 
$1-  H.  8.  whereby  he  was  to  forfeit  all  .estates  and'jrightsv  yet  it  was 
adjudged,  1.  That  against  his  own  feoffment  the  tenant  in  tail  could 
have  no  right,  and  therefore  if  the  case  had.  ateOd  barely  so,  the 
right  of  the  entail  could  not  have  been  forfeited  by  tbe  attaindei^ 
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fl.  Bot  nn^hiai  an  estate  retams  to  him^  that  ia  farfeite^  -by  the 
attainder,  the  king  shall  Mdthis  estate  dischfirged  of  the.  right  of 
the  old  entail,  apd  that  right  shall  oe^er  revive  tothe  issue.  3* .  That 
the  retrospect  of  the  king's  title  by  the  attainder  st^ali  ov^er-reach  and  , 
avoid  the  remitter,  which  was  wrought  in  the  issue  before^the  king's 
actual  seisiki  by  the  attainder  or  offiqe  thereupon^ 

Bat  it  is  to  be  notad,'that  if  the  king  makes  a  gift  in  taif,  saving 
the  reversion  to  himself  the  attainder  of  treason- of  such  tenant  ja 
tail  shall  not  bar  bis  issue,  because;  the  statute  of  34  ./f.  8.  cap,  20. 
enacts,  ^  That  the  heir  in  tail  in  such  eaise  shall  tutve  tbe^nds,  any 
recovery,  or  any  other  thingor  thii^  hereafter  tube  heMlydone,  or 
suffered  by  or  against  such  tenant  in  tall  to  the  contrary  notwith* 
standing^'  which  act  coming;  after  ,se  J?.  8.  and  33  H.  8.  that  gave 
the  forfeiture  of  lands  entailed,  is  a  repeal  of  those  statutes  as  to  this 
ca8e,.and  aTestitution  -of  the  statute  4e<hni3  eondUionalibuk  io  tlM9 
special  case:  and  therefore^  w bete  in  Ptowden^s  C&mmeni^rie^ 
(  fFa^tti^AtffiiV  case)  ^F^«r/,  who  was  tenant  .ih  tail  of  the  gift  of 
Ihe  crown,-  the  reversion  in  the  cro wjq,  was  attaint  -of  treason  i  Mar. 
he  had  not  forfeited  iiis  land  by  virtue  of  tbe  statuteaof  M  or  33 
H.'S.  if  tbejhe  bad  been. no  inore  in  (he  casef  but  in  that' case  he  iost 
it^  because  by  sp^ial  act  of  I  4*  3  Ph^  ^  Mar,  that  attatndev  waa 
confirmed,  and^rtfaer  it  was  .enacted*,  **  That  be  8t>ou|d  for* 
feit  all  the, lands,  tenements,  and  hereditaments,  whereof  he  {]  S^43 
nr.anjFto  his  use  was  .seized  the  day  of  the  treason  com*, 
mitted,aaving  the  r^ht  of  all  persons  other  than  the  person  Mtainted 
and  bis  heirs,  and  all  claiming  under  them  afW  the  treason  com- 
mitted ^''  and  this  ac;t  coming  after  34  H,  8.  eap^  20.  repealed '  that 
aot  as  ux  this  ^ase,  as  the  act  of  34  H.  a  repealed  the  acts  of-  29  and 
35  H.  8.  ais  ta entails  of  (he  gift  of  tbe  crown,  where. the  reversioa 
continiies  in  the  crown*  -  '    ,  '    ^      - 

'  But  since  all  these  statutes  it  is.  enacted  by  the  statuteaof  j$  ^  6  EJU 
6.  cap.  11.  ^That  every  offiinder  being  lawfully'convictof  any  man- 
ner of  high  treason  according  io  the  course  and  custom  ^f  tbe  com« 
mon  law  shall  lose,  and  forfeit  to  the  king's  bigbn^s,  his  heirs  and 
soccsssors,  ^  such  lands,  tenements,  aind  hereditaments,  which  any 
such  offender  or  offenders  sfaall  have  of  any  estate  of  i^heritancey.ifi 
his  own  right,  in*  use,  of  possession,  within*  this  realm  of  England^ 
or  efeewhere  within  the  kmg's  doimnions  at  the  time  of  such  treason 
committed,  or  at  any  time  «fter:"  this  kct  coding  after  34  H.%. 
makes  lands  of  the'gift  of  the  ktng  .in  tail  subject  to  forfiMture  jfor 
treasons^  aa  well  as  other  lands  enrail.  16  EHz.  Dy:,  333.  &. 
.  4*  At  epmmon  law  tl^e  king  wias  not  entitled  to  a  condition,  that 
W4S  in  the  party  attainted;  but  now  by4he  express  words  of  the 
statiite  of  33  //.  8.  the  king  is  in  some  cases  entitled  to  a  condition 
of  re-entry  l>elonging  tp  the  parly  attainted,  t^^r:  not  to  the  land  itself 
but  Io  the  bene^  of  that  condition^  which  might  reduce  the  land  into  . 
the  possession  of  the  party  attainted^  if  he  had  not  been  attainted^ 
and  now  to  the  b^njeJ&tof  the  king:  bi|t  bereiq  this  difl*erence  ia.to 
be  observed. .  .        ,    . 


/  . 
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,  1.  ,If  the  coDdirioH  be  iMich,  as  that  th6  jsiibstfmceof  the.  perform- 
aBce  thereof  is  not  bound  up  etrictl^'to  the  persOu  attaint,  then  such 
a ^conditrbn  is  giyen'^to  the  croWn,  and  he  may  perform  it^as  (he 
party  himself  might!  haye  done  in  cas^  the  condition  hatK  a  comina* 
ance.  -  ;   .  s  -  ■ 

1  Co,  JRep,  II.  b.EnglefieliPsceis^:  S\t  Frunci$  Englefitld  .cot^ 
veyed  hi3  land^  to  the  use  of  himself  for  life,  th^  remainder 
[  24d  ]  to  his'  nephew  and  the  heirs  mate  of  his  bodyt  4"^.  with  a 
•  provisOf  that  in  as  muph  as  he  might  turn  prodigal, and  there- 
JToIre  for  a  bridle  to  him,  if  Sir  Francis  by  himself,  6r  any  other  dur- 
ing his  life,  should  deliver  or  offer  to  bis  nephew  a  ring  of  gold  to 
the  intent  to  make  void  the  uses,  theii  the  uses  should  cease-— Sir 
Francis  is  attaint  of  treason;  it  was  rjiiied,  that  the  queen  in  the  life* 
tiine  of  Sir  Francis  may  by  comini8sioii,.4*^.  tender  the  ring  iEind 
make' void '  the.  uses,*  for  it  was  not  personajiy  anoezed  to  him,  bur 
might  be  pe]ffQjriuedl  by  the  ^ueen. 

'  This  case  was  judged  A/;  33  4*  94  Etizi  but.  it  wiis  not  thought 
safe  to  rely  upon  this  judgment;  but  35  Eliz.  cap.  5/  there  was  a 
special  act  of  parliament  reciting  Che  attainder  and  the  copveyance 
with  the  prDvisto:  <<And  it  istiellared  and  enacted,  that  the  attainder 
be  confirmed,  and  that  the  qneea  was- lawfully  entitled  to  take  'bejae- 
fit  and  advantage  of  that  proviso  in  the  sanae  fei^m,  as  S^  Francis 
Englejield  might  J)ave  done,  and  xY^t  the  said  proviso  op-eonditioa  - 
was. well  performed  by  the  queen's  Commission-:''  .But-suppose  Sir 
J^<7nm had  died  beforethe  queen  had  made  th^  tender,  then  the 
condition  whichi^as  duly  limited,  to  him  during  his  life,  had  beea 
determined,  and  the  queeti  could  not  have  tendered,  for  the  attainder 
qduld  not  lengthen  the  condition  loii^  than  the  first  limitation.;  but 
on  the  other  8i|]e,  if  the*  condition  be  appropriated  apd  applied  to  the 
person  of  the  party  attaint^  then  suctt  condition  is  not  given  to-  t|ie  . 
crown.-*-  •  /'."■.-  ■    .  ■     ---^   • ., 

The  duke  of  NarfoWs  case  1 1  EKz.{h)  cited  in  MnghfitUPs  ca^e 

to  be;" a^yndged  and  theti  agreed^ by  the  court:  the  duke  convey^d. 

land  to  uses,  provided  that  if^e  shall  be.  minded  to  revoke,  and  ehaU 

signify  hia  tavnA  in  writing  under  his  proper  hand  apd  seal  sobseribed 

by  three  witnesses,  that  then  the  .uses  should  be  revoked;  it  wa9 

ruled,  that  this  condition  was  not  given  to  .the  croi^n  by  his  at* 

tamdei;.  ^     ' 

^.  Car..  1.  B.  E.  Sir  William  Skelfy^{c)  made  a  feofffnent  to  the 

use  of  himself  for  life,  the  ipemainder  to  his  first,  second,  third, 

[.^46]  and  other  sons  in  tail,  pronuded,  that  if  Sir  Hilliam  Shelfy 

at  ^ny  time  during  his  life  give  or  deliver,  or  lawfully  lev-' 

der  to  the  fepffees  or  apy  of  them,  their  heirs^  or  assigns^  a  gold  ring, 

or' a  pair  of  gloves  of  th6  price  of  twelvc'^pence  ipso  Wi)lielino/vne 

declarcmte  fy  eapr^ManterihBX  the  tender  was  to  the  intent  to  avoid 

the  deed,  that  then  it  shtpuld  .be  void>aud  the  feofees  ^lould  stadpd 

\l)l  Co.n,a. 
'    (c)  See  ihia  com  bgr  the  nam^  of  Wamer  and  Bardwm  m  LalehU5^  09^  108.  Wl 

JOMflSi.      .  .     .  \ 
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seised  to  the  use  of  Sir  fFitHam  and  his  heirs ;  and  H  wa»  adjodged 
in  ihe  ebmmon  pl^a^,  that  this  condition  was  so  personal, <that  it  was 
^ot  given  to  the  king,btit  upona  writ  of  error  in  B.  R.  the  court 
was  divided;  WMtiock  and  Jones j  thai  it  was  givenv  Croke  and 
Doderidgt,  that  it  was  not  given  to  the  king,  fy  sic  stetit 

In  the  cdise  of  Wheeler  and  Smiikj{d)  Simon  Mayne  heing  pos- 
sessed of  tlie  rectory  of  Haddenhdtn  fof  sixty  yeafs,  in  1643,  assigned 
it  over  to  trustees  in  trust  for  himself  for  life,  and  afterwards  to  di*^ 
vers  other  trusts  for  payment  of  debts  and  other  things,  pVovided 
nevertheless  and.u\)on  coc^dition,  that  if  tbe^td  SiMoh  Mayhe^hzXL^ 
at  the  time  of  bis  decease  have  issue  of  his  body,  that  then  and 
from  thenceforth  the  trustees  shall  stand  pos3e^ed  fof  sach  petson 
and  persons,  and.  such  estate  and  estates,^as  Simon  Mayne  by  his 
last  will  ax)xl  testament  shall  limit*  and  i^ppoint,  and  for  want  of  ^uch, 
Uinitation  and  appointment,  In  trust  for  such  aiier-born  child;  pro* 
vided  also,  that  if  the  said  Simon  Mayne  shall  hereafter  during  his 
life  be  fninded  to  make  vold^  th^se  present  indentures,  or  any^use  or 
trust  therein,  or  to  limit  new  uses,*  and  the  same  his  mind  6hall  de^ 
dare  or  signify  under  AtV  hand  and  seal  in  the  presence  of  two  wit- 
nesses, then  the  uses  shall  cease,  an<f  then  the  trustees  shaH  stand 
possessed  to  such  uses,  as  he  by^such  deed  or  writing,  or  by  his 
last  will  and  testament  in  writing  shall  limit  and  appoint.    SSrnon 
Mayne  wasfrniltvof  the  execrable  murder  of  the  king,  had  is^uea 
son,  was  attainted,  and  di^  without  making  any  such  will  or  teyoh- 
cation  or  declaration;  and  by  lact  of  parliament  all  the  estates,  whieh 
he-  had  or  any  in  trust  for  him,  and  all  rights,  conditions,  4*c.  were 
vested  in  the  crown,  wiio  granted  this  rectory  to  the  dukd  of  Ybrk^ 
and  by  him  the  same  was  grantedno  Sir'  William  Srhy IK: 
irwas  adjudged-  in  tlie  common  pleas,  apd  upon  a  writ  of  [247  3  * 
enror  affirmed  in  the  king's  beitt^,  P.  23  Car.  2.  that  Sir 
WilKam  Smyth  had  no  title  to  this  rectory :  1.  That  this  was  a  per- 
sonal condition  and  not  given  to  the  king,  under  his  hand  and  kinder 
hiiprftper  handy  being  all  one  in  sense  and  appropriate  to  his  perspnl 
d.  That,  if  it  Were  given,  yet  the  same  elxpiring  by  the  death  of  Mayne 
could  not  be  performed  after  Jiis  death  by  the  king.  '  S.  Admitting  if 
nright,  yet  nothing  but  thecondition^was  in  the*  king,  and  not  the 
rectory  itself,  till  the  condition  performed.    4.  That  consequently  the 
rctetory  passed  not  to  the  duke  of  ybrA;,  because  the  condition  was 
Bot  performed.    5.  Neither  the  performance  of  the  condition  nor  the 
l)enefit  thereof  passed  to  the  tiuke  by  the  general  grant  of  the  rectory, 
but  it  must  have  been  specially  granted,  or  otherwise  nothing  passed. 
8.  That  here  was  no  estate  in  trust  for  Simon  Mayne  longer  than 
daring ,  his  life,  because  the  whole  residue  of  the  trust  was  out  of 
bim,  and  was  not  reducible,  baok  to  him,  but  by  a  strict  performance 
of  th^  condition  or  power,  which  w^s  strictly- tied  to  the  person  of 
Si^on  MayneyhXkd  determined  by  his  death,  and  therefore  n6t  given 
to  the  crown;  but  if  it  had  been  given  to  the  crown,  and  might  by 
*.  fm  crown  be  transferred  to  the  patentee^  yet  it  seems  the  patentee 

(i<)  See  tiiU  MM  nported  9  J[efr.  564, 608>  67^,  779.    liretf.16.38. 
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eould  i)ot  ^raiMrfer  Of  assign  tbatlxm4itioQ.oireii1oeiiotber;  biit  tbit 
last  question  was  not  moyei],  as  I  remeipber,  for  theiresolution  of  tho 
former  points -made  an  end  of  the  case.  '  '  ^  ./^. 

'5.  At  common  lavf  the  Ifing  by  attainder  of  treason  was^not  en^ 
tit)^  to  uses  or  trusts  belonging  ta  the  partjr  attaint :  thus  iris  recited 
to  be  the  iaw  by  the  statute  oi  27  H,  8.'cap.  10.  and  was  one  of  the 
teasons  of  the  muking  of  that  statute  for  transfi^ring  of  .u^s  into 
possession;,  and  hence  it  was, that  in  somQ  generaPacts  touching 
treason,  as  that  of  2i  £.  2.  cap.  3.  and  in  most  particular  acts  ci 
attainder^  that  wer^  made  after^ha^t  time^-there  was -special  provision 
mftde,  that  the  parties  attaint  should  forfeit  all  the  lands^  whereof 
they  Qt  any  other  to  their,  use  were  seized,  and  in  most  of  those  acts 
j^roivision  wa^s  also. made  to  save  from. fprfoiture  such  lands,  whereof 
>  the  persons  attaint  wjere-^ized  to  the  iiise  of  any  other^'iis 
[  249  J  tfi^y  be  seen  in  tfa^e  acts  of  i^ttainder:  vide  RoL  PxarL  1  E* 
,4.  n.  18.  a£.  4.  n.  88.  4*c.[2] 

And  yet,  altho  the  statute  of  27  //..d.  cap.  10.  bad  executed  u^ 
into  possession,  so  that  aft^r  that  statute  all  uses  were  drowned  ia 
the  land,  yet  there  hare  .succeeded,  certain  equitable  interests  called 
trusts,  whichv  differ  not  in- substance  /rpm  uses;  nay^  by-  the  very, 
statute  of  27  H.  8*  cap.  10.  they  coj^C'  under  the  sam^  name,<^£r. 
uses  QT  irusis.  .     ^^        .  .     ,  .    • 

V  And  by  the  statute  of  33  H^  8.  cap.  20.  there  is  a  special  elaoae, 
that  the  perison  attainted  shall  forfeit  all  •uses,.&c.  and^he  savinjg  is 
to 'all  persons  other  than  the  person^  attainted,  and  his  heijs,  anaall 
persons  claiming  tp  the  use  of  them^r. any  of  them,     '      , 

.  And  what  other  usetst  there  could  be  ajtlie  making  of  the  statute 
of  33  H.  8.  but  only  trusts,  such  as  aire  now  in  practice  and  retained 
In  chancery,  I  know  not,  and  yet  such  hath  been  the  opinion  of  men, 
or  rather  tb^ir  iiecessity  in  respect  of  frequent  emergencies  in  estates 
and  thoir  dispositions  thereof,  tl^at  these  trusts  since  the  statute  bare 
not, only  been  kept  from  being  executed  by  the  statute  of  27  If^S. 
but.  have  been  h^Id  and  used  quite  as  other  things  different  from 
uses,  isind  from  all  those  -burdens,;  with  which  uses\were  incumbred 
by  several  acts  of  parliament  naade  before  27  H.A.   ^ 

And'  therefore  H.  55.  Eliz.  Croke^^.  2.  A  R..  Ridler  and  Pun- 
i^,(€).8uch  a  trust  not  within  the  i^attite  of  iff.  7.  cap.  4.  or  .any 
other  s)atate  of  that  nature.        '  ^ 

M.  16  t/crc.  B.  R.  Crekcy  h.  2S.{/)  the  king  made  a  lease  for 
vears  to  Sir  John  Jhmcombe  of  the  provision  of  wines  for  the  kingi 
but  in  triist  for  the  earl  of  Somerset,  who  was' afterwards  attainted 
of  felony;  by  the  opinion  of  all  the  judges  .the  king  shall  hav9^  this 
trust,  and  so  if  a  porson  outlawed  have  a  bond  made  to  another  in 
trust  for  him,  it  shall  be  executed  by  an  information  in  the. exche« 
quer  chai^ber  or  chancery;. hut  it  was  agreed  by  them  all^  ^nd  so 

(e)  Cro  £7tx,  291.         /    '  (f)  Cr^.J4ie.Sl%  Hob.UUi 


[2]  By  the  4  &  5  fVtll.  4. «.  93. «.  3.  no  Iwids  or  cImUoIs  veiled  iAmaf  tnieCee  shsH  be 
rtat  io  the  king  bj  the  attainder  of  eiifih  traetee.     . 
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lesolved  in  Mingfon^st;ise,^ihBt  a  trusty  if  a  fr^hold,  was  liot  foi^ 
felted  by  attainder  of  treasoh. 

But  how  this  resolution  in  Mingiifn* 9  case  can  -staind  ([249  3 
with  the  statute  of  33  H.  S.    ^I  see  tkot,  for  certainly  the 
uses  ther^  tnentioned  could  then  be  no  other  than  trusts,  and 
therefor^,  the  equity  or  the  trust  itself  in  cases  of  attainder  of  treason 
seems  forfeitekl  by  the  statute  of  33  H,  6.  upon  an  attainder  of  eesty 

S  trust  of  an  inheritance,  tho  pottibiy  the  land  itiself  be' not  in  the 
ng.  •■   '    '  ^       ,     «-     -  .       >    . 

But  iodeedy  where  the  king^pr  a-  common  person  is  entitled  to  an 
eschete  by  an  attainder  of  felony,. there,  by  th^s  attainder* of  \c«9/y  fa 
trust  in  fte-simpU  the  land  nor  trtist  doth  not  come  to  the  king  or 
ford  by  eschete,  for  the  eschete  is  onfy  ob  dejictum  teneniis^  and  in 
this  case  the  kir^  or  lord  hath  his*  tenant,  as  before^  ni^mely  the 
feoffae  in  trust,  who  is  to  be  attendant  for  the  services  to  the  kilvg  or 
ford,  and  by  the  attainder  of  felony  of  the  feoffee,  the  lord  shall  have  ' 
hh  eschete  of  the  lands  dischai^ed  of  this  trust ;[3}  and  besides,  an 
attainder  of  feloriy  is  not  within  the  statute  of  38  H,S,  cap.  20.  aod;^ 
80  it  wa^  resolved  by  all  ihe  conrt  in  the  exchequer,  M.21,  Car.  2, 
wherein  the  case  was  thus.(A)  y      .    .  .  "^ 

10  Mar  tax  Car,  a  longiease  of  the  manor  of  ^ony  Tracy  camd  ^ 
to  Sir  Ralph  Freeman. 
^      A  Car.  1.  The  fee-simple  thereof  was  conveyed  to  Sir  Oe&rge 
Sands  and  his  heiis  in  trust  for  Sir  Ralph  Freeman. 

July  1633^  Sir  Oeorge  hartng  issue  two  sons,  Freeman  Sands 
and  Oeorge  Sands,  &t  Ralph  Freeman  devised  part  of  the  manojf 
fo  Freeman  Sands  and  his  heirs,  and  other  part  thereof  to  Qeorge 
the  son  aAd  his  heirs,  and  devised  all  the.  rest  of  the  manor  to  F^ee^ 
fMn  Sands  ^nd  /jreorgei\\s  brother,  and  all- «ueh  other  sons  as  Sif 
Oeorge  should  have  by  Jane  his  wife,  and  their  heirs,  and  made  Sir 
George  Sands  eiai  Ralph  Freeman  executors,  and  appointed  Iheia 
iO' convey  th^  term  according  to  these  trusts. 

Ralph  Freeman  the  executor  refused,  Sir  Crearge  took  administra* 
tfoa  alone  to  him  and  his^'Wife^tim  testamento  anneso. 

1635.  Freeman  Sands  died' without  issue,  Oeorge  being  bis  bro- 
ther and  heir. 

AfterwardsSirOeoTj'e  by  t/bnehirwife^had  issue  another  .. 
Freeman  Sandsj  but  no  conveyance  was  executed  of  the  []250/] 
torm  or  inheritance.  -       ,     - 

1655.  Freeman  Sands  xnnxdBT^A  his  brother  George,  who  dying 
withont  issue  all  that  right  or  trust,  that  was  in  Oeor^eHhe  brother, 
^Icscended  and  smrvived  to  Freeman. 

^T^vg..  1655,  Freeman  the  son  was  attainted  of  felony. 

89  Nov.  1655.  Sir  George  takes  administration  to  his  son  George. 

The  land  being  held  of  Ihe  king,  as  of  the  manor  of  East-Green^ 

(A)  1  Sid:  40$. 

_  •  ■  ,  *  ,  .  

{3J  Copthoid  esUtes,  in  treaioD,  af •  fbrf<fited  to  the  lord  of  the  manor,  not  lo  the 
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»i€hj  the  kiiig's  attorney  preferred  an  information  against  Sir  OisOTffe 
Sanih  in  the  exchequer-chamber  to  have  a  conveyance-  both  of  the 
term  aud  inheritance «to  be  executed. by  Sir  George  Sands  nnto-ihe 
kingi  being  tho  lojtd  of  Whom  the  land  was.  held ;  but  it  was  und  voce 
resolved,  I.  That  as  \o  the  inheritance^  tho  there  were  a  trust  Ut 
Oeorge  the  son,  and  that  trqst  descended  unto  Freematt  the  mar- 
derer,  ashis  brother  and  heir,  and  was  in  him  atthe^timeo£  the 
death  of  his « brother  itnd  at  his  attainder,  as  to  the  greatest  part  of 
the  lands,  and  as  ta  the  residue  of 'the  Jands  the  trust  was  originally 
fbr  Freeman  Sands,  yet  in  as  much  as  Sir  Oeorge  Sands  dontinoed 
seized  of  th^  fee--simple,  and  so  was  tenant  to  the  king,  tho  subject 
to  a  trust;  yet  the  trust  escbeted  hot  to  the  c^own^Vut  Sir  George 
held  it  discharged  of  the  trust.  2.  That  the  term  for  years  was  not 
extinguished  in  law  by  the  accession  thereof  to  Sit  Oeorgey  as  execu- 
tor or' administrator,  tho  Sir  Creofge  h&d  the  fee^imple,  because  it 
was  en  autre  droU\  that  be  had  the  t^rm.  ^  That  if  the  term  for 
years-bad  been  a  term  in  gross  in  tr^st  for  the  party  attaint,  then  by 
the  attainder  of  felony  the  king  had  been  entitled  thefeun^o^  not  in 
point  of  eschete^  but  by  his  prerogativoi  having-Aonn  fy  caiallafela* 
num,  4.  fiut  this  term  being  to  attend*  the  inheritance  thetnfst 
thereof  was  not  like  the  tcust  of  a  ch^ttle  in  gross,  but  was  to  wait 
upon  the  inheritance  (and  otherwise  it  had  been  impossible  for  the 
greatest  pa^t  to  have  descended  itom  Oeorge  Sands  io\A%  brother 
Freeman  iS'ani/^^  unles^it  waited  upon  the  trust  of  the  inheritance) 
therefore  the  inheritance*  remaining  ild  Sir  Oeorge-  now  dis- 
[  251  ]•  charged  of  the  trust  by  the  attainder  of  Freeman  Sands  the 

.     ^      trust  of  the  term  shaifalso  jemain  in  tumy  for  it  is  a  kind  of 
incident  or  appurtenant  to  the  inheritanl^. 

And  in  this^ca^^becase  of  Sir  Walter  Sakigh  was  cited^  which 
'vrsts  MicA.7  Jai.  in  Camera  Scaccarii.  Sir  Waiier  Rdletghheiog 
posse$sed  of  a  long  term  for.  years  of  the  manor  of  Sherburn,  intend- 
ing to  obtain  the  inheritance  assigned  this  termite  his  don  an  infant 
upon  pretence  for  a  trust  for  bis  son,  but  really  in  trust  for  himself. 
'  Sir  fVafier  Baleigh  then  purchased  the  inheritance  aridr  m^de  a 
settlegient. upon  his  son,  but  the  same  !was  defective,  whereby  the 
fee^simple  ren^ined  in  Sir  fFalier.    .  «-  '- 

I  Jac.  Sjr  Waiier  was  attainted  ot  treaspn,  ai)d  afterwards  the 
king  granted  all  the  goods  and/ chattels  reaLand  personal  of- Sir 
Waiier  io^Shelbury  and  Smiih  in  trust  for  Sit  ffalier^s  wife  and 
children.  ^  -     •    :       ^ 

Sir  ^a//er  iRa/et^^  was  >  executed,  and  upon  an  information  in 
the  exchequer.  At.  7  Jac,  it  is  declared  ar^d  decreed,  that  the^  lease 
was  in  trust  for  Sir  Waiier^  and  therefore,  forfeited  by  his  attainder, 
as  welt  as  if  It  had  continued' in  hin:i,  and  that  it  should  be  cancelled, 
and  not  incumber  the  reversion  in  fee-simple. 

So  that  according  to  this  resolution  this  trust  for  Sir  fValierwas 
not  a  chattle,  for  then  it  had  passed  to  Shelbury  and  Smith;  but  it 
was  a  kind  of  appurtenant  to  the  iqheritQjQce,  and  together  with  it 
was  forfeited  by  tbd  att^inder^  the  conveyance  of  the  inheritance 
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and  aceordinglf  at  tbi^  day  it  is  held  by  those  that 
-derived  nnder  the  imteot  of  kh)g  ^ametf.  .^       v     , 

6.  At  <2iratn!)on  law  the  king  by  attainder  "of  treaton  was .  oat 
entitled  to  aoy  chatties,  that  the  party,  had  en  autre  drpiif  as  ea»- 
-eutor^or^  admimstrator,  or  in  right  of  a  corpdratidn  aggregate. 

But  the  hasbaad  possessed  of  a  term  in  right  of  his  wife  forXeUs  it 
hj  attainder  of  treason,  felony,  or  out-lawry;  bat  as  to  lands*  of 
inheritance,  if  the  husband  be  seized  in  right  -of  his  wife.,  aqd. is 
;attainted  of  treasoUir^he  king  halh  the  freehold  cluring  the  covertajre; 
4ind  so  if  tenant  ferr  life*  be  attainted  of  treason,  ihe  .king  . 
hath  the  freehold  during  the  life  of  the  party  attainted ;  and  [  259  ^ 
^aofae  had  before  theetatitte  of  26  fll  8.  by  the  attainder  of 
vtenant  in  tail.  ...    ■         •\ 

Touching  forfeitnres-for  treason  by  a  corporation,  sole^  or  aggre- 
jgatCj  somewhat 'is  observable.  \. 

At  common  law  and  still  to  this  day  in  the  cas^  jof  a  .eorporatioti 
e^regate,  as  deair.and  chapter,  mayor  and  commonalty,  w,here  the 
possessions  are  in  common  io  the  aggregate  corpdration,  nothing  wa? 
-or  is  forfeited:  by  the-  attainder  of  the  head  of  the  corporation,  as  tto 
dean^  mayor,  4*^. 

At  coBunon  law  a  sole  corporation,  as  van  abbot,  bishop,  dean, 
prebendary,  parson,  Ticat,  1>y  attainder  of  .treason  forfeited  to  the 
Idng.  the  pi^qfits' of  their. abbey^'hishopfick,  prebend,  during  their 
incumbency;  but  their  sticc^ssors  were  not  bound  by  that  forfeiture, 
for  tho  the  profits  as  they  jirose  ;belosiged  to  their  persons,  yet.  the 
inheritance  was  in  right  of  their  church,  and  so  not  forfeited*        * 

Bat  by  the  general  vords  of  the  statutesAf  .86  and  S3  H.%.  and 
by  the  exclusive  saving  of  th^  rights  of  others,  oi/^erthan  the  :^ue* 
'  t€s$ort  qf  ihe  persons  attaint^  these  sole isorporations  forfeited: the 
inheritance,  and  their  suceessars  were  boimd.  by  such  attainder ;  for 
it  is  apparent  that  H.  8.  had  Qot  only  in  .prospect  the  dissolution  of 
.  HaiODasifeneB,  but  had  a  resolntion  to  curb  the  clergy,  who  were  too 
obsequioua4o  the  pope  aed  hi^  power.     ^   ^ 
'   And- therefore  there  were  several  attcMiiders  .of  abbots. of  high 
.treason,  whereupon  the  kiilg  seized  their  possessions,,  as'diasolved 
4hereby^  as  appears  by  the  statutes  of  27  H,  8.  ctfj9.  28.  and  31  H.  8. 
eap.  IS.iouobing  monasteries,.tho  the  •king  rested  not  barely  upon 
^ocb. attainders;  but  by  the  statutes  of  27  and  31  H.  8.  their  posset 
.•ions  aie-settled  in  th^  crown  by  those,  acts,  and  with  this  agrees  the 
bookroffjD^.  2%9.  .   ,   .  .  . 

.  And  therefore  we  may  pbsef  vein  .the  statute  of  1  Mar.  eess^  2.  tap. 
16^  for  the  attainder  of  the  archbishop  of  Canterbury  a  cautious  pro- 
viso was  added,  that  it  should^not  prejudice  his  successors  touching 
the  possessions  of  his  see ;  this  wa»to  avoid  the.  question,  that  other- 
wise might  have  arisen  upon  the.  gener^d  words  of  the  forfeiiurea 
thereby  enacted. 

•  But  QQW  by  the  act  of  5  4*  6  Bd.6.eap.  11.  this-  nuitter 
seems  to  be.  scuttled,  for  whereas  by  the  statute  of  26  ^.8.  [  253  ] 
cap.  12.  a  persop  attaint  of  treason  is  to  forfeit  all  tbe:lands 
toim  I, — ^28 
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whieh'he'^hBdliy  aajr  rights  title  or  means^  mw^  the  right  of  otfaiers, 
other  than  1,he  heirs  and  snc^eeeors  of  the  {>^i^n  attaint,  wliich  con- 
fiscated th(B  inh^itance  of  sale .  corporations  attaint;  of  treason,^ the 
'  statute  of  5  4*  6  j&.  6;  cap.  1 1.- enacts  specially ,  thai  peraons  attaint  of 
treason  shall  forfeit  the  landsy  which  they  have  of  any  stare  of  inhe- 
ritabce  in  their  own  right,  and  saves  th^  right  of  all  persons^  Other 
than  the  persons attaiot^and  fheir  heirs,  which xestores  and  preserves 
the  'right  of  succesadrs^  as  it  was  at  common  jaw.  ,      '^ 

^.  '7.  By  the  common-law  all  hereditaments^  whether  lying  ip  tenure 
or  not,  a9  l^eAts,  a^vfo wsans,  commons,  corodies  certain j,  are  forfeited 
to  ihe  king  by  attainder  of  treason  ;•  but  such  inheritances,  as  lie 
purely  in  privity,  appropriate  to  the  person,  ate  not  forfeited  neith^ 
at  common  law,  nor  by  any  special  statute,  as  a  foundership,  or  oorody 
uncertain.  '         '.     *  .  , 

;8.  At  the  common  law  by  attainder  of  felony  or  treason  of  the 
husband  the.  wife  lost  her  dower  :^  by  the  statute  ofl  E.  6*  cap*  12. 
no  attainder  of  ^treason  or  felony,  excludes  her-doweri  but,  by  the 
statute  of  5  4*  6  JS-  6  e.  11/  the  husband  attaint  of  treason  .the  wife 
ilhall  lose  h^r  dower;  and  so  it  stands  at  this>day,.e:i(cept  in  trei^ns 
enacted  by  particular  statutes,  where  dower  is  saved  to  \the  wife, 
DolwithstanfUflg  the  attainder  pf  her  husband  of  treason,  as  upon  the 
statute  of  5  Eliz.  cap.  11.  for  clipping  money,  18  Eliz.  cap.  U  for 
impairing  money,  5  MHz.^cap,  1.  refusing  the  oath  of  supremacy  the 
second:  time,  and  some  others. 

And  thus.far  concerning  t)ie  things  forfeited  by  attainder  of  trea- 
son, now,     ^    •  ■       •         ^ 

H.  I  shall  consider  in  what  kind  or  degree  the  king  hath  these  for- 
feitqreiSL  of  lands.       /-.  .      ^         .    •    . 

•1.  Altho.  these  be  called  royal  eschetes,  yet  the  king  is  not  in, 
purely,  as  by  an  eschete,  for  he.ha^h  thCKse  forfeitures  in,fure  coronm' 
of  whotiisoever  the  lands  be  immediately  held;  yea,  tho  they  ^re  held 
immediate^  of  the  king,  he  hath  them  not  in  point  of  eschete,  but 
jure  coronse  or  prerogative  regaiis^        . 

•  47  E.  3.  21  6«  ^  A  manor  is  held  of  the. king- as. of  his 
[]  254  3  honor  of  2>.  and  the  inanor  ^schetes  for  the  felony  of  the 
tenant,  it'is  now  parcel  of  the  honor,  and  therefore  by  ,the 
book  if  the  king  grant  it  out  again  generally,  it  «haU  be  held  c^  the 
honor,  but  if  it  eschete  for  treason,  it  is  no  parcel  of  the  honor,  aad 
if  it  be  granted  out  generc^Uy  it  shall  be  held  in  capitty  6  E.  3.  32, 
a.  accordant  adjudges  vide  the  case  of  Saffron  lValden\  Mvre^e 
Rfip.  n.  301.(t}  fy  ibidem  n.  405.  the  case  of  the  borough  of  Souths 
wark,{k)  1  .         '  . 

2.  Where  land  comes  to  the  crown  by  attainder  of  treason  all 
mesne,  tennrej?  of  common  persons  are.(9xtinct ;  but  if  the  king  grants 
it  out,  he  is  de  jure  to  revive  the  foi:mef  tenure,  for  whioh  a  petition 
of  right  lies.  46.  ^.  s!  19..(/) 

3.  If  tehant  in  tail  of  the  gift  of  the  king,  the  reversion  ia  the 

(i)Ma.lS9..  \  <*)ira.aS7.' 

(<)  I  Uke  it,  ihu'alMld  b#  ir.'4ft  E.  3.  Pe^iMl.  19. 
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king,  makes  « leate  for  years,  and  tHen  is  AUamted  of  treasoti,  the 
king  shall  avoid  that  Idase^  for  the  icing  is  tm  of  his  reversion,  tho 
the  tenant  install  have  iss^e  living:  this  hard  case  is  so  adjudged  in 
Coitoiiientaries  ^usiin^a  case(ft})  i/i  ,/ine,  and  yet  if  silch  tenant  in  . 
tftil)had,  after  sdeh  lease,  bargained  and  sold,  or  levied  a  fine  to  the* 
king,  he  should  be  bound  by  such.  I^ase  as  long,  as  ihere  is  issue. 
JX  ^  Jac  Bp  B.  Croker  anid  Keisey.in)  1  JRep.  ^Udn  PFbads 
case.(o)  '     ,  '  •- 

III.  The  thirii  thing  I  propounded  was  the  consideration  of  the 
eschetes  in  case  of  treason  to  such  as  have  royal  franchises,  or 
eotinties  palatine,  as  Durham^  ^c. 

!-«  At  eommou  lawgivers  lords  had  by  special  grant  or  in  right  of 
their  counties  palatinei  reyal  escheCes  of  the  lands  held  within  theij: 
franchises  of  persons  attaint  of  treason  against  the  king.i 

Such  was  the  rbyat  franchise  of  the  manor  of  v^rccJb  inJofya 
Zkircg^s  case,  6  R  3.  31.  A.  .       - 

Jt  appears  in  the  parliament-roll  9  E.  fi.  m.  6.  that  the  bishop  of 
Durham  -claimed  aniong  divecs  franchises  between  the  Waters  of 
2\/n6  and  Tese^  and  Norluimshire  und  Bedlingionshire  in  the  county 
ei  Northumberland^  the  forfeitures  of  war,  namely  .the  landa  . 
of  those  who  held  lands  within  that  precinct,  who  adhered  [.  2^5  3 
to  the  enemies  of  the  king. 

And  afier  many  debates  in  parliament  £  £.3.  that  liberty  w^ 
allowed  him  by. the  judgment  of  the  king  and  his  oouncU  in  parlia- 
ment •'".••  V 

Clans.  1  £•  3.  part  1.  m,  10.  and  p.  2^  m.  20.  the  precedents  of  the 
allowaince  of  that  liberty  being  produced^  vtr.  that  JlntAonj/. bishop 
of  Durham  had  the  forfeiture  of  Catf/riii;»  ^^rnare/t  by  the  forfei* 
fore  of  John  de  Balioly  the  manors  of  Hert  and  Htrtneaa  by  th0  for- 
feiture of  Bobert  Brueey  the  manor'  of  Oretham,  that,  was  Peter  of 
MontforVa;  and,  upon  the  cbQsideratiqn.  of  the  severej  pleadings  in 
those  caseSf  concordatum est  per  nos  &  totum  concilium. nostrum  in 
ultimo  parUamento,  qtr&d  episeopus  habeat  suam  lib^rtatem  de  Ixut 
jusmodi  forisfactnris  juxtia  tenorein  &  effeetum  cartas  proavi  nostri, 
kleo  v(d>is  mandamus,  {mz.  th§  custos  of  these  lands)  qu6d  de  terris^ 
<c  tenementis  infra  libettatem  episcopatQis  prsedicti,  &  in  prffidiclis 
locis  de  Jfor(iamshire  &  Bedlinglonshire^  in  manu  no6tr&  Sl  in  cus- 
todift  nostift  per  forisfacturam  guerras  existentibus  manum  nostram 
amovedtes  vos  ulterius  de  eisdem  non  intromittatis,  and  the  like  par- 
Ikmlarly  after  Ciaue.  1  E.  3.  part  2.  m.  20.  an  amoveae  manus  for  all  • 
the  lands  of  Ouido  de  Bdlo  Campo  Comes  Warwick,  9t<)  de  regett^^ 
nuit  in  capileinfra  Uberiatem  episeopatHs  Dunelmensis,  and  like  wise 
for  the  manors  of  Qainsford,  Heti^  and  Hertness  In  the  hands,  of 
Roger  de  Clifford  seised  foir  the  forfeiture  of  war  of  John  de  Baliol 
and  Bobert  Bruce;  only  the  patentees  not  tq  be  put  out  without  an 
answer. 

So  that  it  is  apparent,  that  at  common  law  the  bishop  of  Durham 

(R)  Plumd.  56a  c  {u)Cf9.jM.  688.  Xfi.A,  843,  (o)  I  Co,  40.  h. 
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bad  the  y^yal  forfettnres  of  war  (wtridh  was  treason)  for  socii  \m^ 
as  were  within  his  liberty,  tho^  thejr  were  formerly  hetd  of  the  king, 
immediately  in  capiity  if  they  lay  within  the  precinct  of  Ym  cotiuty 
palktine;  and  tho  by  the  statute  of  1  B*fk  the  said  bisboprick  waS) 
dis^lved,  yet  by  the  statute  of  1  Afar..  Park  0.  cap.  3.  that  act  is  re-- 
]^ied  «nd  the  bitsihoprick  with  its  frismchked  reidved/ 

%:  Tet  farther,  tho  this  act  of  25  E.  3.  deei«ces,.that  aH  sucii  for* 
feiturea  belong  to  the  king,  yet  this  act /lid  not  derogate  from  the 
franchise  of  the  bishop  of  Durhdm  or  others,  tbaf  had  that 
royal  liberty  of  forfeiturea'  for  treason,  because  it  was  its 
effect  but  a  declaration  of  the  common  law,  or  ai  least  an; 
ascertaining  of  it  without  prejudice  to  thoSie,that  had  these  franchises 
of  royal  forfeitures-^  either  by  charter,  or  by  reason  of  theif  county 
palatine  by  prescription:  and  this  is  agreed  by  ail  the  judges  in  thei 
ease  of  the  bishop  of  Durham  P,  19^  BHz,  Djf.  28B.  aad  accordingly 
Rot.  Pari  1.  E,  4.  n,  80.  i$*  sequenU^us,  where  by  act  of  parliamenl 
ii  great  many  noblemen,  that  were  of  the  party  of  fL  6.  were  uppa 
Ihe  coming  of  S,  4;  to  the  crown  attainted  and  their  lands  forfeited 
to  the  king;  and  such  as  were  within  ttie  county  palatine  o(  Lanca^- 
t^  annexed  to  the  duchy  of  Lantaaiery  and  the  rest  lodged  in  tha 
Cr^wfi ;  yet  there  is  a  Special  proTision  and  exeeption  of  the  kmda 
within  the  bishoprick  6f  Durham^  viz,  between  the  waters  of  T^na 
and  "7^5^,  and  in  the  places  dalled  NarfiamiMre  and  Bedlingiantkire 
within  the  county  of  i^^/AimiierAsTu/,  in  which  li1)erty  and  placa 
the  bishop  of  Durham  and  hi^  predecessors^  of  time,  whereof  ther^ 
is  no  memory,  have  had  royal  right  and  forfeiture  df  war  in  the  right 
0f  the'cathedral  ehnrohof  St.^Cuthberi  o(  Durham^  as  by  oancord 
in  parliament  in  the  time  of  the  progenitors  of  ^ur  lord  the  kin^  £d^ 
tmir^  rV«  it  htith  >beeq  assented. 

3.  Altho  by  the  statute  of  36  H.  6.  and  33  H.  8.  before-mentioned 
it  is  enacted,  that  the  king  shall  b^re  ihe  forfeiture  of  all  lands,  ^ 
of  the  persons  attahited  of  treason/yet  in  As  much  as  in  those  ads 
there  is  a  saving  of  the  rights: of  others,  the  forfeituies  for  all  tres* 
sons,  that,  were  within  the  statute  :25  E.  3^aed  conseqnendy  were 
treasons  at  common  law,  by  tenant  en  fee-simple,  are  saved  lO' the 
bishop  of  Durham^  apd.  those  that  have  such  royal  franchises  of  for* 
feiture  of  treasons;  for'  these  stand  as- they  did  befofe,  by  the  opinion 
of  five  judges  against  four.  P.  10.  Eiiz.  Dy.  ^t»%,  in  the  bishop  of 
Durham^ s  case.  '     .    '  . 

4.  But  as  to  the  forfeiture  for  new  treasons  enacted  by  any  of  those 
statutes  the  lords  of •  franchises  shall  not  have  their  franchise;. 'tfa;is 
Npras  agreed  by  ail:  but  those  new  treasons  that  were  enacted  in  the 
time  of  H.  8.  er  before,  are  all  repealed  by  the  statute  of  1.  Mar. 

cap.  1 .    '  » 

[257  ]      5.  But  as  to  treasons,  that  stood  by  the  statute  of  25  &  3. 

and  therefore  not  repealed  by  1  Mar.  cap.  1.  yet  as  to  the 
forfeitures  of  tenants  in  tail,  or  of  lands  ih  the  right  of  churches  or 
monasteries,  the  person  that  hath  itira  r(^a/ta^haU  woi  have  them, 
because  the  king  before  the  act  oi  26  H.  8..'Was  not  entitled  to  the 
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forfeiturBS  of  those  estates;  and  the  statute  of  26  ff.  8.  staftdis  unre- 
pealed as  to  the  forfeitures  for  treasons  withinnhe  statute  of  25  £.  $. 
these  arie  the  points  resolved  in  that  ease  of  12  Eiiz. 

And  therefore  it  is  observ^able,  that  in  the  statutes  of  5  Eiiz.  c.  11. 
whereby  clipping  is  made  treason,  tho  the  forfeiture  of  lands  is  only 
during  the  offender's  life,  and  no  corruption  of  blood,  nor  loss  of 
dpwer,  yet  there  areepecial  proviso's,  tlmt  aU  persons,  which  have 
any  iavful  grant  to  hold  and  enjoy  the  forfeitures  of  lands,  tene- 
ments, goods,  or  chattels  of  offenders,  and  mett  attaint  of  high  trea- 
acm  vithia  any  mator^  lordship,  town,  parish,  hundred,  or  other  pre«^ 
einct  within -the  realm  of  England  and  fFales  shall  and  may  at  all 
thnes  have  like  liberty  to  take,  seize,  and  enjoy  all  such  forfeitures  of 
lands,  tenements,  goods,  and  chattels,  as  shall  eome  or  gfTow  within- 
tfaeir  liberties  by  foiee  of  the.attainderof  any  person  uppA  aiiy  offense 
made  treason  by  this  act^as  they  might  have  doneby^  virtue  of  any^ 
grant  to  them  heretoibier  made. 

I  do  not  find  the  like  clause  to  my  remembeanee  in  any  other  acta 
of  oew  treason  either  in  that  of  iMar.  sess.  2.  cap.  6.  for  eoiinteirfeit-^ 
ing'the  privy  signet  or  sign  inanual,  or  in  that  of  1  4"  2  PA.  ^^Mar. 
eap.  1 1.  for  importing  foreign  countei;feit  coin  made  ciirrent  by  pro** 
ciamation,  or  in  that  of  18  EHz.  cap.  1.  concerning  washing  of  coiO, 
Bpr  in  any  of  thoae^  temporary  acts  made  for  the  safeguard  of  tho 
queen's  person,  ^c  sa  that  upon  -  the,  reaeon  of  the  resolution  of 
12  Eiiz.  the  patentees  of  goods  or  lands  of  traitors'  by  patents  granted 
before  those  acts,  and  particularly  the  bishop  of  Durham^  wbosa 
claim  is  by  prescription,  cannot  have  the  goodd  or  lands  of  persona 
attainted  for  those  new  treasons:  vide'l3  Eiiz.  cap.  I6f  ti  speciak 
provision  in  the  act  of  allaiader  of  the  earl  of  Wesimortland  and 
others  for  the  rebellion  in  the  Ndrth,  that  the  queen  shall 
have  and  hold  against  the  bishop  of  Burkam^nA  his  sue-  [  258  J 
oessors  the  lands,  tenements,  good^  and  chattels  of  the  per- 
sons attainted  within  the  eounty  palatine.and  franchise  of  the  said 
bishop. 

Nay,  I  cannot  see  how  the  bishop  of  Durham  can  either  by  hie 
antient  charters  or  prescription  claim  the  goods  or  lands  of  persons 
attaint  for  bringing  in  connterfeit  coin  contrary  to  the  statute  of 
25  B.  a  for  it  seema  that  tkdt  waa  not  treason  at ,  common  law,  as 
may  reasonably  appear  by  what  hae  been  before  said  touching  that 

il^ect.[a} 


See  a.Iearned  treatise,  intitutled,  Cviwtdev^fioQt  en  ike  Law  of  PorfeUure§  for  High 
l^emoon;  (snppowd  to  be)  written  by  the  ii»ti.  Cka.Yorke,  sometime  Attoraey  tieheral  to 
Umg  Gedcge  lU.  aad  aflerwaniB  Lord  Hi|;h  Qhaacellor  of  Onat  Briium^pir  lotem. 

^     I  II  I  '■  III  ■        I  ■         » I     ,    ■         >  III  I  . 

[3]  Tbe^laate  in  the  7  Ann.  c.21.  and  that  in  the  17  Gao,  ft.e.  39.  limiting  the  perils 
wheb  forfeittire  for  treason  should  be  aboUahed,  are  repealed  bjr  the  39  (?eo.  3.  «.  93.  So 
llMil  Ibrl^iUire  raraaini  in  Enghnd  asal  eoninM»  law,  in  the  ca«ee  of  treaion  and  mor. 
4or;  i»  Ather  4stiii9ee,  nontuimftar,  by  the  54  Ooa.  3*c..l45.  shall  oKtend  to  the  di^nberiu 
inff  of  any  heir. 

Bee  Consider,  on  the  Ltnt  of  F^nftUures^  bj  Yorke.  it  Hawk.  e.  Ui.  4  Bl.  (7om.' 381. 
3  Umi't  JiML  («rfilL  of  1645b)  106. 
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CHAPTER  XXIV. 


CONCBBNINGpfCLAIUNO  OV  TBEASOHS'  BT  PABLIAHENT,  AND  THOflB 
TRSASONS  THAT  WERE  ENACTED  OR  DEOLARBI>  BT  PARLIAMSITF 
BETWEEN   THE- 25  OF  t,  3.  AND  THE  1  MAR. 

Altbo  (he  order  of  the  statute  leadsr  ua  to  consider  of  petit  treason 
in  the.  next  place,  yet  because  I  intend  to  absolve  the  whole  dis- 
course  of  high  treason  and  misprision  of  treason^  before  I  descend  to 
crithes  of  an  inferior  nature,  I  shall  proceed  to  a  fall  consideration  of 
the  whole  matter  specially  relating  to  high  treal9on,  and  so  (kr  as  the 
samejs  not  eommonUo  other  capital  offenses:, the  statute  therefore 
proceeds,  <*And  beoiause  mafiy  other  like  eases  of  treason  may  hap- 
pen in  time  td  come,  which  jbl  man  eannot  think  nor  deplai'e  at  this 
present  tilne,  it  is  accorded^  that  if  any  other  ease  supposed  treasoQi 
which  is  not  above  specified,  doth  happen  before  any  justice^  the  jus- 
tice shall  tarry  without  goingno  judgment  of  the  treieisen,  till  the  cause, 
be  shewed  and  declared  before  the  king  and  his  parliament^ 
[  259  ]  whether  it  ought  to  be  judged  treason  or  other  felony; 
and  if  per  ea&e  any  man  of  this  realm  ride  armed  covertly 
or  secretly  with  men  of  arms  agarinst  any  ^her  to  slay  him  or  rob 
him,  or  take  him  or  detain  him,  till  be  hath  made  fine  or  ransom  to 
have  his  deliverance,  it  is  not  the  mind  of  th^  king  or  his  conncil> 
that  in  such  case  it  shall  be  judged  treason,  but  shall  be  judged  felony 
or  trespass  according  to  the  law  of  the  land  of  old  time  used,  and  ac- 
cording as  the  case  requireth,  ^e.*' 

This  clause  consists  of  two  parts,  the  former,,  hoi^.  treasons  not 
specially  declared  by  this!  statute  shall  for  the  fiiture  be  settled.  2.  It 
declareth,  that  a  particular  offense  therein  mentioned,  that  was  in 
truth  formerly  held  to  be  treason,  sh&U  not  for  the  future  be  taken  to 
be  so. 

As  to  the  former  of  theso  clauses  touchihg  the  declaring  of  trea- 
sons not  declared  by  this  aet^  I  shall  pursue  the  history  thereof  at 
large  in  what  follows,  only  at  present  I  shall  subjoin  these  few  ob- 
servations. 

1.  The  great  wisdom  and  care  of  the  parliament  to  keep  judges 
withih  the  bounds  and  express  limits  of  this  act,  and  not  to  suffer 
them  to  run  out  upon  their  own  opinions  into  constructive  treasous» 
tho  in  cases,  that  seem  to  have  a  parity  of  reason  (tike  cases  of  treo" 
son)  but  reserves  th^m  to  the  decision  of  parliament :  this  is  a  great 
security,  as  well  as  direction^  to  judges,  and  a  great  saifegueird  even 
to  this  sacred  act  itself. 

And  therefore^  as  before  I  observed  in  the  chapter  of  levying  of 
war,  this.clause  of  the  statute  leaves  a  weighty  memento  for  judges 
to  be  careful,  that  they  be  not  over  hasty  in  letting  in  constructive  or 
interpretative  treasons^ not  within. the  letter  of  the  law^at  least  ia 
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sudi  new  cases,  as  have  not  beeh  formerly  expressly  resolved  and 
settled  by  raore  than  one  precedent. 

/  2.  That  die  authoritative  decision  of  these  casts^  omissi  is  reserr-^ 
ed  to  the  king  and  his  parliattient,  viz.  the  king  and  both  his  houses 
of  parliament,  andthe  most  regular  and  ordinary  way  is  to  do  it  by 
a  bill  declamtively;  and  therefore  al^ho  w^meet  with  some 
declarations  by  the  lords  house  alone  in  some  particular  [  260  3 
cases,  as  in'  that  of  the  earl  of  NoriAumberlandy  anno  5  H.  4. 
^nd  that  of  Talboi  17  R,  2.  tho  they  be  decisions  and  judgments  of 
great  weight,  yet  they  are  not  authoritative  declarations  to  serve  this 
act  of  25  £.  3.  but  it  must  be  bv.the  king  and  both  houses  of  parlia«- 
inent. 

As  to  the  latter  of  these,  it  has  been  formerly  discussed  in  the 
second  chapter^  ^ 

This,  at  common  law,  was  held  treason,  and  the  particular  reason 
6f  the  adding  thereof  in  this  place  was,  in  effect,  to  reverse  the  judg- 
ment given  in  B.  S.P.21  E.  3.  Sot.  23.  in  J^ir  John  0orbegg^9 
case;(a)  and  touching  this  whdie  matter  of  riding  armed,  S^e.  vide 
qum  dicta  sunt  supra  cap.  14.  p. .  135.  4*  ^^?- 

•  Only  the  Sprinted  statute  varies  from  the  parliament-roll  of  25  E.  3. 
p.  2.  ra.  17.  for  whereas  it  is  printed  in  the  late  statutes  {eovert/y.&r 
secretly)  the  parliament  roll  is  ehivach  arms  descovert  ou  secret- 
jiieA/,  land  ..accordingly  the  old  written  manuscript  statutes  are  writ- 
ten thus,  ehivach  arme  descovert  ou  en  privy  s/i  le  realm  4*c.,  which 
misprinting  po^bly  hath  made  some  mistakes  in  judgments  given  of 
high  treason,  as  if  to  ride- privily  and  covertly  upon  such  a  private 
attempt  were  not  treason;  but  to  ride  discovert,  openly,  were  treason, 
when  in  trutb  neither  in  one  case  or  the  other  it  is  treason,  neither  at 
this  day  nor  at  common  law,  if  it  be  only  upon  a  particular  or  pri- 
vate quarrel,  as  in  thocase  of  20  £.  I.  between  the  earls  of  OlQucester 
and  Hereford;{b)  and  this  of  Oerbegge,  tho  it  were  more  guerrino  ^ 
vexilKs  explicatis^ 

But  now  to- resume  what  is  before  promised,  tftz.  touching  the  first 
matter,  namely  treasons  not  declared  by  the  statute  of  25  E.  3.  wis 
shall  find,  that  between  ^Aa/  statute  and  1  Mar.  there  were  treasons 
enacted  or  declared  of  these  kinds : 

1.  Such  as  were  simply  declarative  treasonsi  or  so  many  exposi- 
tions of.  the  statute  of  25.  J?.  .3. 

2.  There  were  new  treasons,  that  were  simply  enacted,  and  not 
declared  only  that  were  perpetual  in  their  institution,  but  repealed  by 
the  statute  of  1  Marim. 

3.  There  were  new  treasons,  that  seem  only  temporary  or 

fitted'  to  the  reigns  of  those  kings,  in  whose  time  they  were  [  261  ]} 
made* 

4.,  There  were  some  treasons,  that  were  perpetual,  but  more  ex- 
pHcite  declarations  or  rather  expositions  of  the  statute  of  25  E.  3. 
irhich  yet  stand  repealed  by  the  statute  of  1  ilfor.  ^ 

(Ax  i^ffpni  f.  13^.  £y/.  ftec.  fori.  ji«  77* 
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And  here  I  mast  adirise  the  isaiter  4o  take  nodoe  of  these  tavi- 
tions.  •  • 

^-  1.  Because  the  hereafter  mentioned  statutes  areDaany^and  eon- 
^Slating  of  divers  clauses,  that  be  rely  net  benrely  upon  the  abatrads 
thereof  here  given,  because  possibly  there  may  be  mi^kes  or  omis- 
sions in  those  abstraeis,  but  peruse  the  statutes  themselvee  in  thie 
books  at  large.  ;  ^ 

2.  Thdt  tho  generally  it  be  a.  fair  topical  argument,  that  when 
offenses  are  made  treasons  by  newand  temporary  acta,  they  were  net 
treasons  within  the  statute  of  2&  E.S.'^fcnr  if  they  were,  fhey  needed 
•not  to  have  been  enacted  to  be  treason  by ^sew  statutes, as. iotroduo- 
tive  of  new  laws  in  such  oases;  yet  that  doth  not  hold  univeraallir 
true,  for  some. things  are  enacted  to  be.  treason  by  sUew,  yea  and 
temporary  laws,  which  yet  wer^  treason  by  the  statute  of  25  E.  3.  m 
-will  appear  in  the  sequel.  '. 

And  therefore  the  statutes  of  a  4*  ^  ^*  4*  M.  tap.  3.  1  £.6.  tap. 
12.  2S  Eliz.  cap,  2.  making  aeveral  offenses  felony  have  this  wary 
clause,  the  same  not  being  irecnon  wifhmJhe  statute  vf25  JS7.  3. 

And  .hence  it  was,  that  whereas  by  the  statute  of  13  Eliz,  cap,  1. 
tompassing  the  queen's  death  and  declaring  the  same  by  wciting  or 
printing  is  enacted  to  be  treason  during  the  queen's  life,  hut  the 
•deliqquet^t  .is  by  that  statute  to  be  charged  therewith  within  six 
•months,  and  Throckmorton  was  generally  indicted  for  compassing 
the  queen's  death,  and  the  overt^act  was  by  making  a  writing  declar- 
ing convenient  landing  places  for  the  J^ntaA  forces, and  the  naming 
of  divers  popish  gentlemen  in  writing,  who  would  he  assistant  to 
that  design,  and  communicating  it  to  the  Spur^ish  embassador,  add 
TYitockmorton  etxcepted  to  the  proceeding,  becanse  not  within  m 
months  according  to  the  statute  of  13  £/i««-that  exception 
[262  }  was  overruled,  because  it  was  a  charge  of  treason  and  an 
overt-act  within  the  statute  of  ^5  E.  3.  which  hath.no  such 
restriction,  and  thereupon  he  was  convict  and  executed.  Camd. 
Annals  sU^  anno  1534.  p.  298.  and  the  like  was  done  upon  the  like 
exception  in  the  case  of  the  earl  of  Jirundel;  quqfl  vide  CanuL 
^nnala  sub  anno  l5B9ip.  426. 

3.  But  where,  an  act  of  parliament  made  for  the  safety  of  the  king 
or  queen's  person  or  government^enacts  any  offense  to  be  felony 
only,  or.  a  misdemeanor  only  punishably  by  fine  and  imprisonment, 
without  that  wary  clause  above-^roeotioned,  it  is  a  great  evidence 
and  presunq)tion,  that  the  same  waa  not  treason  before,  and  a  judg- 
ment of  parliament  in  point,  for  it  ca,n  never  be  thought,  that  the 

•  parliament  .would  in  such  cases  abate  the.eztent  of  25  E..  3.  or  make 
that  less  than  trea^n,  which  was  treason  by  that  act 

I  shall  as  near  as  I  can  pursue  the  order  above-mentioned,  bnt 

•some  intermixtures  there  will  necessarily  be  of  the  many  particular 

'  treasons  enacted  hy  some  statutes,  some  of  which  were  within  the 

statute  of  25  E.  3.  aud.I  shall  follow  those  inevery  succeeding  king^s 

reign. 

In  the  time  of  king  Edward  IIL  l^dno  declarations  of  treason 
after  the  statute  of  25  E.  3. 
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Only  I  find  sotnic^what  lik^  it  in  the  attainder  of  Thorp  chief  justice, 
of  the  kiiig's  beikch  for  brihery(c)  and  other  oifenscs,  who  was  there-^ 
upon  sentenced  to  deaths  before  special  conimissioners((/ )  assigned 
<i^  ju'ditandtifr^ , secundum  voiuniatera  regis,  in  respect  of  the  bath 
he  had  made  to  the  king  and  broken,  whereby,  he  had  bound  himself 
to  that  forfeiture,  »'  ale  ^tncounlre  sonscremenf :  it  is  true  he  had 
judgment,  but  there  was  no  execution ;  this  judgn^ent  atnd  the  wboto: 
proceeding  is  Entered  in  patentrroll  pf  24  E.  3.  pari  3.  m*  8.  dors* 
and  w^  afterwards  removed  into  the  lords  house  in  the  parliament 
haXddnxfciabis purifieaiionis  25. E.  3.  which  was  a  year  before  the 
parliament  held.  FFedn^dity  in  ther  feast  of  St.  Hillary  25  E,  3^ 
wherein  the  declaration  of  treason  was,  made^  and  in  that. 
parliament,  of  ocfabis  purtficaiionis^  n.  10.  the  judgment  £2633 
was  affirmed. good, de  puis  qe  se  obligea  mesme  par. son 
sereiment  a  tiei.pennance,  sil  fait  al  encountre,  &  conousseitj^  qui! 
avoit  receive  doiins  oountre  son.dit  serement:  hut  with  this  cautior^ 
for  .the  future  t0  prevent  such  an  arbitrary  course  of  proceedings 
&  8u,r  ceo  y  fuit  accord  par  .les  gran(3  de  mesme  le.parlement,  qe  si 
Dol  4iel  case  aueigne  desore  an  eva.nl  de  nnl  tiet,  que  nosti^^  seigneur 
leroyppigne  deyers  lui  des  grants,  cje  Itii  plena,  &  par  IpMr  bpne 
avyse  face  outre  ce  qe  ptese  a  sa  royal  s^ignory  ;(e).^^iit  this  copes 
D0|  to  our  pnrpo^  concerning  treason. 

.As  to  the  time  of  J7.  3.  it  was  a  fruitful  time  for  declarmg  and 
enhansing  af  treason  in  pariiainent.  Rot*  PqrL  3  /?•  2^r^  \i,pars\, 
the  case  oiJean  Impertall{f)  who  was  sent  as  agent  from  the  duke 
and  commonalTjr  of  647k>a,  and  coming  hither  by  the  king^s  safe- 
eonduci  was  murdered:  tJhe  inquisition  before  the  Coroner  was 
brought  into  par)iafnent,  and  in  pursuance  of  this  clause  of  '25  E,  3... 
it  was  declare^d  by  the  king,  lords,  and  commons,  to  be.  treason. 

This  declaration  being,  by  the  king  and.  both  houses  of  parliament 
was  a  good  declaration  pursuant  to.  the  act  oif  24  E*  3.  but  is  pot  of 
force  at  this  day^  1.  Because! it  was  but  a  particular  case»  and  ex^ 
tended,  not  to  any  other  case,  as  a  binding  la\y  but  only  as  a  great 
authority.  2|i  Because  it  being  not  within  the  express  provision  of 
the  statute  of  25  E.  3.  it  stands  wholly  repealed  as  treason  by  the^ 
statutes  of  1  ^.  6.  and!  JWtfricB.    .  ■ 

Rot,  Tarl.  l  J7.  /2.  n,  ,38.  the  judgment  against  Oomeneys  and 
Weston  for  betray ii>g  the  king's, castles  in  France  mentioQec|  before 
cap,  15.  j9. 1.68.  where  ^ei^/^nBad  judgment  to  bedrawn^and  hanged; 
this  judgment  was  given  by  the  lords,  at  the  petition  of  the  commons 
in  parUam,ent,  but  makes  riot  much  in  the  point  of  declaration  of 
treasqn,  because^  I.  If  done,  as  is  supposed,  by  treachery  and  bribery^ 

(c).  He  was  jostiee  of  assize  in  com*  Lincoln^  and  took  bribes  of  aeyeral  to  stay  an^zU  ' 
gent  upon  ad*  indictment  for  fdonj,  that  should  have  Issued  against  tbeJin.  j 

(^  The  earls  of  ilrttlufel,  Warvnck^  S^c*  •  ; 

(«)  There  is-fikewiie  a  proviso  added,  that  this  should  not.  be  drawii  into  precedent; 
md  mtummoth  ver8U0  «os.  qui  prdtdictum  Baefapientufn  fecen^nt  '^  fregerunt^lSj;  tiabeat^ 
Uge»  An^^lim  regales ae  cutiodiendum, 

(/)  Co.  F.C.jp.  8.  ©ufc  supra  p.  83.       c  .  . 

VOL.  I.-^2^  ... 
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it  was  pin  adherence  to  tbe  king's  enenniea.    2.  Being  a  declaradbn 
or  judgment  only  by  the  lords,  and  not  formally  by  the  king,  lords 
and  commons,  it  is  not 'such  a  declaration  of  treason,.  a%  the 
[^  264  3  ^^  ^f  ^^  ^'  ^*  requires  in  cases  of  treason  not  ttiereby  de- 
clared. 

Sot  ParL  1 1  /?.  2.  pars  2.  per  totum,  the  gre^t  appeal  in  parlia* 
B^ent  by  the  duke  of  Gloucester  diwi  .others  against  the  archbishop 
of  Yorkydxx\ie  ol  helandj  TresiUanj  Uske^  Blokcy  Holfy  and  others 
containing  divers  articles,  which  siirely  were.not  treason  within  the 
i|tat4Uqof  25  E>  3.  yet  had  judgment  of  high  treason  given  against; 
them  by  the  lords  in  parliamenjt.(^)   .     . 

Upon  the  impeach tpaept  of  the  commons  against  Simon  BurlCf 
JBeauchampf  and  others,  many  of  them  had  likewise  judgment  of 
high,  treason  given  against  them  by  the  lords!  in .parliament«(*) 
.  Altho  the  king  did  in  some  kind  outwardly  agree  to  these  judg* 
ments,  and  the  commons  w«re  active  in  it,  and  Ao/.  Par/.  1 1  S.  2. 
j^ars  1.  n.  50.  public  thanks  were  given  to  the  king  by  the  lords  and 
commons  in  full  parliament,!/^ ceo, qillour  (xvoii /mi  cy  plein  Jus* 
iice,  yet  this  was  no  declaration  of  parliament. of  treason  pursuant  to 
the  statute  of  25  E.  3;  because  the  king  and  com^nons  did  not  consent 
per  modum  legis  deelarativsej  for  the  judgment  was  only  the  lords, 
2..  Because  it  was  but  a.  particular  judgment  in  a  particular  case^ 
which  was  not  conclusive,  when  the  like  cases  came,  before  judges. 

This  parliament  of  11  R.  2^  was  repealed  by  the  parliament  of 
21  IR,  2.  and  that  of  21  R.  2.  also  repealed,  and  the  parliament  of 
1^1  Ri  2.  enacted  to  be  hotden  according  to  the  purport  and  effect 
of  the  same  by  the  statutes  oil  H.  4,  cap.  3  &  4.  but  this, did  not 
alter  the  statute  of  11  A  2.  and  make  those  judgments,  which  were 
given  by  the  lords  in  11  iSf.  2.  of  any  other  value  than  they  were  and 
Consequently  amounted  not  to  any.  declaration  by  parliament,  th^ 
these  which  the  lords  adjudged  treasons  iq  ,11  A  2*  ijvere  or  ought  to 
be  so  held;  and  if  aiiy  such  construction  might  be, made  npon  the 
ponfirmation  of  1  H.  4«  cap.  4.  yet  the  same  was  repealed  by  the 
statute,  of  I  H.  4.  cap.  IQ.  in  the  same  parliament^  and  if  not,  y^t 
certainly  1  B.  6.  and  1  Mar.  have  wholly  taken  away  the  force  of 
tho3e  declarations,  as  shall  be  shewed.     . 

Rot.  Pari  17.  R.  2  n.  20.  TalboVs  case,  in  conspiring  the 
[^365  3  destruction  of  the  dukes  of  ^quitain  and  Gloucester  ihe 
king's  uncles^  apd  other  great  men,  Bt  sur  ce  firent  fiiyers 
gent^  lewr  armies  fy  array es  a  f aire  guerre  en  assembles,  4*  congre- 
gations in  tree  grand  ^  horrible  numbre:  this  was  declared  treason 
by  the  lords  in  parliament,  and  a  proclamation  issued  to  render  him- 
self, or  otherwise  to  be  attainted  of  treason:  how  far  this  was  treason 
or  not  within  the  statute  of  25  E.  3.  hath  been  before  considered,  but 
cerjtamly,  if  it  were  no  treason  declared  by  the  particular  j>urviews 
of  25  E.  3.  it  is  no- such  authoritative  declaration  of  treason  in  par- 
Iifime{it>  as  this  act  requires  in  treasons  not  declared;  and  if  it  were 
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tuoh  an  anthoiritative  d^laratioc;  it  binds  not  now  as  such,  beeattse 
all  treasons  are  reduced  to  thos^  expressed  in  the  {Statute  of  25  B.  i. 
by  the  iltatutes  of  1  H.  4.  cap,  10.  1  E:  6.  cap.  12.  1  Mar.  cap.  1.  and 
treasons  declared/ as  w^U  as  new  treasons  enac(edj  are  by  these 
statutes  set  aside,  forther  than  the  very.declaration  of  35  E.  3.  ex- 
lends. 

Rot.  Pari:  21  i7.  2.  quod  vide  inter  statnta  21  B,  2.  cap.  2,  3,  4y 
12.  some  new  statutes  of  treason  were  enacted » others- Were  declared; 
by  cap,  2.  it  is  enacted,  that  the  procurers  of  any  new  commission 
like  Ihat,  (for  the  obtaimng  of  which  the  archbishop  of  Canterbury^ 
4*c.  were  in  that  parliament  attainted)  being  convict  in  parliament 
^ould  be  guilty  of. high  treason:  again,  eaj9.  3.  If  any  be  conviel 
in  paHtament  of  the  compassing  of  the  king's  death,  or  to  depose 
bim,  or  to  render  np  his  homage  to  him,  or  of  raising  war  against 
the^  king)  and  cajj.  4.  The  procurers  or  counsellors  to  repeal  the 
judgments  given  m  that  parliament^  if  convict  in  parliament,  are 
guilty  of  high  treason:  other  treasons  were  declared,  as  namely  those 
nine  radk  answers  to^he  king's  questions,  which  are* all  recited  and 
afBrmed,  and  adjudged  good  and  sufficient  by.  the  12th  chapter  of 
that  parliament;  other  points  were  judged,  as  namely,  that  the  pro* 
caring  of  the  commission  for  regulating  the  miscarriages  in  govern-* 
^ent  anna  7  S.  2.  and  the  execution  thereof  by  the  archbishop  of 
Can/er)^f^  and  others  was  high  treason. 

And  tho  it  is  true,  that  some  of  the  points  en^ted  to  be 
treason  *by  the  3d  chapter  were  in  truth  treason^  by  the  []  266]] 
statnte  of  25  B.  3.  if  here  word  an  overt-ACt,  namely  com* 
passing  the  death  or  deposing  the  king,  or  levying  war,  yet  these 
atatuies  and  these  declarations  by  the  parliament  of  21  S.  2.  ar^ 
wholly  set  aside;  and  the  statute  of  25  E.  S  governs  the  whole  mat- 
ter of  high  treason,  notwithstanding  ahy  of  the  extensions,  enactings, 
or  declarations  of  the  parliament  o(  21  R.  2.  or  atry  of  the  judged 
thereiu-mentioned,  WjT.  Selknapy  Tresiiiatt,  Holt^  Fulthorpi  Surgty^ 
ThirlingCy  Bikhiilf  and  Clapton,  for  the  parliiiment  of  21  J?.  2.  is 
wholly  repealed  by  1«  H.  4*  cap.  3.  4*  4.  and  the  parliament  of 
\\  R.2.  wherein  Belknap  and  Treeilian  were  judged  traitors  for 
delivering  those  extravagant  opinibns(A)  is  revived  and  affinhed; 
and  also  by  the  statutes  of  1  B.  6.  and  1  Mar.  the  treasons  enacted 
or  newly  declared  by  the  parliaments  of  11  ^  2^1  R.  2v  are  repealed. 

And  tho  tho9e  opinions  of  the  judges  Treailiany  Thirtinge  and 
the  rest  had  the  countenance  or  the  parliament  of  21  A  2.  yet  they 
had  the  discountenance  of  the  parliament  of  11  A.  2.  and  1  H.  4. 
which  repealed  the  parliament  of  21  R.2.  and  stand  at  this  day 
unrepealed  in  their  full  strength,  excepting  only  such  treasons  ad 
were  newly  made,  or.  newly  declared  by  those  parliaments:  tho  the 
statutes  of  1  'B.  €.  and  1  Mar.  have  taken  away  those  treasons, 
which  either  the  statute  of  11  A  2.  or  1  ff,  4>.  had  introduced  more 
flian  were  in  the  statute  of  25  B.  3.  yet  it  bath  not  taken  a^ay  the 

•  ■  -.        ,      .     .  •  ,  .■■•::• 
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efficaicy  of  the  parljaments^of  11.1?.  2.  ^nd  3  ^  4.  as  to  t6eir  4^cla^ 
rations,  that  the  extrajudicial  opinions. of  those  jndges  were  falde 
and  ierroneous ;  but  in  that  respect  the.  parliaments  of  1  H.  4.  and 
\\R^  2.  are  of  force,  as  to  the  damning  of  those  extravagant  and 
un^&iTSLntable  opinions  and  declarations. 

I  come  no^r  to  the  finie  of  Henry  IV.  wherein  I  find  little :  in 
anno  primo  in  parliament  inter  .P/aciia  Coronm^  John  Hail  was 
convict  before  the  lords  in  parliament  of  the  murder  pf  the  duke  of 
Gloucester,  and  judgment  given  by  the  lords /?tfr  assent  du  roy^  that 
altho  it  wete  only  murder,  yet  the  offender  should  ,have  the  judg- 
ment ofbigh  trei^son,  viz^  to  be  drawn,  hanged,  embowelled, 
[  267  ]  his  bowels  burnt^  his  head  cut  off,  and  quartered,  and  his 
head  sent  to  CaHcie,  where  the  murder  was  committed, 
which  yras  executed  by  the  marshal  accordingly:  this  was  no  decla- 
ration of  treason,  but  a  transcendent  putiishment  of  Ihe  murder  of  so 
eminent  a  person. 

'  I  //.  4.  eap>  10.  ^\  It  is  accorded,  that  in. no  time  to  ^come  any 
treason  be  judged  otherwise  than  it  was  ordained  by  the  statute  of 
king  Edward  IIL"  This  at  once  swept  away  all  the  extravagant 
treasons  introduced  in  the  time  of  R,  2.  either  in  over  much  flavour 
of  popularity,  or  oyer  much  flattexy  to  prerogative,  for  they  were  of 
both  sorts. 

Rot.  Pari,  5  ff.  4.  n,  12^  There  is  a  declaration  of  an. acquittal 
of  the  earl  of  .Northumberland  from  treason;  quod  vide  cmtea 
cap,  14.  p.  136.  but  I  find-no  declaration  nor  act  of  new  treason,  ia 
the  time  of  H,  4.  he  was  as.  good  as  his  promise  by  the  act  of  1  H,A^ 
cap.  10.  for  he  contented  himself  with  the' declaration  made  by 
25  E,3. 

Jn  the  timeof  jy.  5. 
,  By  the  statute  of  .2  IT,  5$.  cap,.6.  <^It  is  ord,ained  and  declared 
that  manslaughter,  robbery,  spoiling,  breaking  of  truce,  and  safe- 
conducts,  and  voluntary  receipt,  abetment,  procurement,  concealing, 
hiring,  sustainii^,  and  maintaining  of  such  persons  to  be  done  in 
time  to  come  by  any  of  the  king's  subjects  within  England^  Ireland^ 
ox.  Wales,  ox  upon  the  main  sea  ^hall  be  judged  and  detennined 
treason  done  against  the  king's  crown  and  dignity  ;  and  the  conser* 
vatorof  the  truce  to  have  power  by  the  king'^s  commission  and/bjr^ 
the  commission  of  the. admiral  to  inquire  thereof:"  But  this  statute 
afi^to  treason  is  particularly  repealed  by  the  statute  of  .20  H.  6.  cap,  11. 
but  whether  the  general  statutes  of  1  £.6.  cap,  12,  I  Mar:  cap,  1. 
had  repealed  it  as  tp  treasons  done  up0n  the  sea  may  be  a  question, 
because  it  hath  been  ruled,  that  those  statutes  extisnd  not  as  to  trials 
.of  treason  done  upon  the  sea  by  the  statute  of  28  ff.  8.  cap,  15.  de 
quo  in/rit. 

The. statute  of  3  /j{l  5.  cap  B  fy  7.  it  is  true,  is  a  declarative  law^ 

that  clipping,  washing  and  filhig  the  king^s  coin  is  treason  withii| 

the  statute  of  25  £,  3.  and  judges  of  assise  and  justices  of 

[268]  peace  have  cognisance  thereof  ^  but  even  this  declarative 
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law  is  repealed  by  the  statute  of  I  Mar.  as  it  is  declared  fn  the 
statute  of  5.  Eliz.  de  quo  antea. 

'  •  As  to  Che  judgment  of  treason  grren  iti  Sir  John  Oldcastle*s  case 
Rot.  Pari.  5  H.  5.  par.  1.  n.  11.  tho  the  judgment  be  given  in  par- 
liament, yet  it  is  barely  upqn  the  account  of  compassing  the  king's 
death,  and  of  levying  of  war,  which  was  expressly  within  the  statute 
of  25.  B.  3,  as  appears  before,  cap.  14.  /?•  14?. 

Touching  the  times  of  Hi  6. 

Rot.  Pari,  2.  H.  6.  n.  18.  It  appears;  that  John  Mortimer  was 
committed  for  suspicion  of  treason  against  H.  5.  and  23  Feb.  2  ff,  6. 
brake  pYison,'and  escaped,  for  which^he  was  indicted  25  Feb.  2  H.  6. 
at  Guildhall,  London,  before  commissioners  of- oyer  and  terminer 
setting  forth  the  matter,  and  that  prisonampraBdictam/also^volun* 
tarii/regit;  the  record  by  the  king's  command  was  sent  into  parlia- 
ment, and  by  the  king's  comtnissioner  ad  tenendum  parliamtntum^ 
and  the  lords  at  the  request  of  the  commons,  it  wa3  affirmed  a  good 
iddictment,  and  Mortimer  iiad  judgment  to  be  drawn,  hanged,  and 
quartered,  and  his  lands  and  goods  fbrfeited  to  the  king  by  the  judg- 
ment of  the  lieutenant,  lords,  and  commohs,  by  an  act  made  then  for 
that  purpose. 

This  it  is  true  was  an  authoritative  declaration  of  treason  in  Ihis 
particular  case  pursuant  to  the  clause  of  the  statute  of  25  B,  S. 

But  it  rested  not  here,  for  in  the  same  parliament,  n.  60.  a  general 
statute  passed,  ^Que  si  ascun  person  soU^  indite, appelle  6u  prise  par 
suspicion  de  grand  treason  and  pur  cest  cause  soit  commisse  &  detenus 
in  prison  &  escape  volunterement  hors  du  dit  prison,  que  tiel  escape 
soit  adjudge  and  declare  treason,  st  tiel  "person  ent  soitduement  attaint 
selon  la  ley  de  lerre.  Et  eient  les  seigneurs  de  fee  en  tiel  cas  les 
eschetes  and  forfeitures  de  terres  &  tenements  de  eux  tenus  par  ti^l 
persons  issint  attaints,  come  de  ceux,  que  sont  attaints  de  petit  trea- 
son; Et  teigne  cest  estatute  lieu  &  elSect  del  lio  'our  de  Octobre  dar- 
rein jpasse  tanque  al  prochein  parlianlent. 

**  Ro'.  Soit  fait,  come  test  desyre  par  la  petition." 

This  parliament  began  20  Oct.  2.  H.  5.  [  269  ^ 

The  things  observable  hereupon  are  these,  I.  That  to 
rescue  a  person,  that  is  a  traitor,  out  of  prison  was  treason  at  com- 
jDOD  law,  and  so  continues  at  this  day  within  the  statute  of  25  JS.  3. 
2  Co.  Instil,  p.  589.  and  1  H.  %.  5.  b.  2.  But  if  a  man  committed 
for  treason  breaks  prison  and  escapes,  this  is  not  treason  at  common 
law.  3.  Thd  it  be  felony  by  the  statute  de  frangentibus  prisonam, 
yet  it  is  not  made  treason  by  that  statute^  4.  But  if  it  were  treason 
by  that  statute,  yet  it  is  corrected  and  made  not  treason  by  the  statute 
ef  25  E.  3.  and  1  H.  4.  and  therefore  in  this  case  it  was  made  treason 
merely  by  the  judgment  of  parliament,  and  statute  of  2  H.  6.  was  but 
temporary  and  expired  by  the  next  parKament.  5.  That  the  judg- 
ment itself  in  Mortimer^ s  case,  tho  an  authoritative  declaration^  wae  . 
not  at  all  binding  in  other  cases  for  two  reasons,  1.  Because  it  is 
ebecked  and  controled  as  to  any  such  effect  by  the  general  act  of  par- 
liament of  2  H.  6.  which  was  to  continue  only  to  the  next  parlia- 
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Bient;  and  2,  Because  it  was  btit  a  particular  judgment  of  patlia-^ 
ment  in  that  particular  case,  toVhich  it  \i^as  particularly  applied. 

But  howsoever^  that  question  is  nomr  put  out  of  question  by  the 
general  act  of  1  Mar.  cap.  I.  which  enervates  the  force  of  this  judg- 
ment and  declaration;  for  1  Afar,  repeals  declarative  laws  of  treasons 
as  well  as  enacting  laws,  and  leaves  the  judges  to  judge  strictly  nx>-' 
cording  to  the  statute  of  25  JB.  S.  as  if  no  such  jtidgnaent  had  beea 
given  in  parliameht.  2  Co.  Instit.  p.  589:  and  therefore  it  seems 
strange  to  me,  that  the  jadges  took  any  notice  of  9rH.  6.  in  Benaied^s 
oase  to  ground  any  opinion  on.(t) 

And  therefore,  altho  in  the  late  act  of  attainder  of  the  earl  of  SirtiJ^ 

Jbrdy  there  was  a  proviso  added,  that  it  should  not  be  construed,  that 

the  treaspns  therein  charged  should  be  a  rnle  for  judges  to  proceed 

by,  in  other  cases,  it  seems  a  cautious  but  needless  proviso, 

[70]  -because  it  was  a  particivlar  judgment,  that  did  not  egredi 

pef'sanam,  and  no  general  declarative  law  to  sierve  the 

statute  of  25  E.  3^    For  there  may  be  collateral  reasons  not  otily  ia 

policy,  but  in  justice  sometimes'for  a  parliament  to  v^ry  the  punish-^ 

ment  of  crimes,  in  substance  the  same,  when  differenced  by  circuoi* 

stances,  in  several  persons. 

8  H.  6.  eap^  6.  Burning  of  houses  maliciously  or  wickedly  to  ex- 
tort sumd  of  money  from  those,  whom  the  male&tctors  spare,  is  made 
high  treason  with  a  retrospect  to  the  firsryearof  .the  king's  reign, 
saving  to  the  lords  their  liberties,  as  in  case  of  felony. 

Two  things  are  observable  upon  this  act,  1.  Thai  had  it  not  been 
specially  provided  against^  the  lords  had  lost  their  eschetes  by  mak* 
ing  it  treason.  2.  That  this  act,'tho  perpetual  in  its  constitution,  yet 
was  repealed  by  1  Mar.  cap.  1.  and  after  that  repeal  it  remained 
felony,  as  it  was  before,  and  so  continues  to  this  day.    ~ 

Sai.  Pari.  llJI.  6.  n.  43.  A  petition  that  John  Carptntisr^  who 
had  committed  a  barbarous  murder  upon  his  wife,  for  which  he  was 
outlawed  and  in  prison  in  the  king's  bench,  might  for  example's  sake 
by  authority  of  parliament  be  judged  a  traitor,  and  that  the  judges 
might  give  judgment  against  him  to  be  drawn  and  hanged,. saving  to 
the  lords  their  eschetes.  Ro'.  Pur  ceo^  qui!  semble  encoutitre  le 
liberty  de  seint  esglis  le  roy  se  avisera. 

20  H.  6.  cap.  3.  The  coming  of  people  out  of  Walts  or  the  marehes. 
of  the  same  into  the  counties  {idjacent,  and  taking  and  driving  ain^ay 
cattle,  and  their  abettors  and  receivers  knowitig  thereof^  is  made 
treason  against  ihe  king,  saying  to  the  lords  marchers,  of  whom  the 
offenders,  receiters,  or  abetters  hield  their  lands^  the  forfeiture  thereof 
and  of  their  goods  and  chatties,  when  attaiined ;  this  act  was  to  con« 

tinue  for  six  years :  no/a,  the  lords  had  lost  their,  eschetes  and  for-» 

-*  •  • 

(I)  Cm.  Cv.  58S.  Jmu  155.  It  was  the  case  in  \H,  6. 5. 6«  and  not  the  atatote  of 
3  H.  6.  on  which  thejudgea  grounded  their  opinion^  al(ho  aa  that  opinion  ia  exprest  in 
*  Cm.  Car.  583.  and  Kd.  77.  vie.  that  the  breaking  of  a  prison,  wherein  traitors  bo,  is  high 
treaaon,  tho  the  ftarties  did  not  know,  that  there  were  traitors  there,  is  not  warranted  hf 
that  eaae^  whtdh  ia  of  one,  who  .brake  priaon,  knM^ing  certetn  penoM  t$  be  prifntn  tm 
tke$aid^ri9dnj6rtr€a9tm.    > 
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feitdFeof  the  offenders  goods,  if  it  had  not  been  specially  provided 
for,  because  made  treason  and  a  new  treason,  which  was  not  before, 
for  the  lords  marchers  had  not  only  forfeiture  of  goods  of  felons,  but 
loyai  esohetes  and  forfeiture  of  traitors  goods  for  the  most 
part;  but  that  frauphise,  which  was  by  prescription,  could  £'271  3 
not  extend  to  new  traasons.  '^ 

I  find  Dothitig  more  rebiUug  to  this  matter  in  the  time  of  Henry 
VL  . 

The  impeacbmeot  of  the  4uke  of  Suffolk  by  the  commons  for 
treasons  and  misdemeanors  contained  many  articles  of  high  treasoa 
within. the  statute  of  2^5  E,  3^  namely,  adhering  to  the  king^s  ene* 
mies;  but  the  whole  matter  being  at  last  left  to  the  king,  he  was 
declared  by  the  king  clear  of  the  treasons,  and  for  the  rest  the  king 
by  a  kind  of  composition  ordered  him  to  be  banished  for  five  years. 
Eoi.  Pari  28  H.  6  n.  18y  19,  ao,  4*c. 

As  to  the  reigns  of  Edward  IV.  and  Richard  JII.  tbo  in  those 
great  revolutions,  that  happened  in  the  latter  end  of  Henry  VI.  the 
beginning  of  Mdward  IV.  the  time. of  Richard  III.  there  are  many 
acts  of  attainder  of  treason  of  particular  persons,  that  adhered  So 
either  party  then  contending  for  the  crown,  aceording.as  the  success 
of  war  fell  to  one  side  or  the  other,  as  namely  Sai.  Fori.  3S  H  6. 
fi.  I.'— S6,  ^e.  many  of  the  duke  of  Tork^s  pacty  were  attainted  of  ^ 
treason  by  act  of  parlii^ment.  BoL  Pari.  I  E.  A.n.  6.-r-15,  fyc*  th^f 
numerous  companies  of  the  party. of  Henry  VL  were  attainted  by 
parliament;  the  like  was  done  in  the  short  regress  of  H  6.  II  E^  4. 
in  a  parliament  held  in  that  short  resumption  of  the  crown  by  Henry 
VL  Again,  the  like  was  done  in  the  J)arliament  of  12  E.  4.  upoa 
the  regress  and  re-expulsion  p{  Henry  VL  Again,  jRof.  JParl, 
1  S.  3.  divers  persons  of  great  quality,  that  Opposed  the  pretensions  of 
Bichard III.  were  attainted  by  act  of  parliament;  and  the  like  was 
again  done  in  the  parliament  of  V  H.  7.  against  the  assistants  of 
Richard  IIL  Every  new  revolution  occasioned  the  attainder  by 
parliament  of  the  most  considerable  of  tlie  adverse  party ;  yet  in  all 
lfais4ime  I  find  no.general  declaration  or  general  enacting  of  new 
treasons  by  parliament. 

I  come  to  the  time  of  Henry  VIL 

In.thie  time  1  find  but  one  new  treason^  namely  the  statqte  of  4  A 
7.  tap.  18*  whereby  the  coui^terfeiting  of  foreign  coin  made  curreat 
in  this  reaim  is  made  hig^  treason. 

But  this  act  wais  repealed  by  the  stalutorof  1^6.  cap.  12. 
mad  1  Mar.  tap.  1.  and  another  act  made  ta  the  same  pur-  [  272  J 
pose  in  1  Mar.  sett.  2^  ce^.  6. 

This  wise  prince  duly  eonsidering  the^variou^  revolutions,  that  had 
formerly  happened  in  this  kingdom  touching  the  crown  especially  to 
the  liOBses  of  Fork  aiul  Zancaaitr,  and  that  every  success  of  any 
party  presently  subjected  all  that  opposed  the  conqueror,  to  the  pen- 
alties of  treason ;  and  weighing  that^  altho  by  his  marriage  wii(^ 
the  heir  of  the  house  o(  York^  he  had  reasona^bly  well  seciued  his.pos- 
session  of  the  crowo^  yet  otherwise  his  title,  as  in  bis  own  right,  was 
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not  without  some  difficulties ;  be  therefore  made  a  law,  not  to  enact 
treason/but  to  give  some  security  against  it,  viz.  11  H.  7.  cap.  1. 
f<  That  all  persons,  that  attend  upon  the  king  and  soYereign  lord  of 
this  land  for  the  time  being  in  his  person,  and  do  him  true  and  faith- 
ful service  of  alligeance  in  the  same,  or  be  in  other  places  by  hf9 
commandment  in  the  wars  within  this  land  or  without^  that  for  the 
Said  deed  and  true  duty  of  alligeance  he  or  they  sh^U  be  in  no  wise 
convict  or  attaint  of  high  treason,  nor  of  other  offenses  for  that  cause 
by  act  of  parliament,  or  otherwise  by  any.  process  of  law«  whereby 
he  or  any  of  them  shall  now  forfeit  life^  lands,  tenements,  rents,  pes-* 
9^ssion^,  hereditaments,  goods, chatties^or  any  other  things  but  be  for 
that  service  utterly  discharged  of  any  vexation,  trouble,  or  loss;  and 
if  any  act  or  acts,  or  other  process  of  law  hereafter  thereupon  for  the 
same  happen  to  be  made  contrary  to  this  ordinance,  that  then  that 
act  or  acts  or  other  process  of  law  whatsoever  they  be,  stand  and  be 
utterly  void;  provided  always,  that  no  person  or  persons  shall  take 
any  benefit  or  advantage  by  this  act,  which  shall  hereafter  deeiiae 
from  his  or  their  said  alligeance.'^  tjpon  this  act  these  tbii^  are 
observable.     • 

1.  That  this  act  was  not  temporary  or  for  the  life  of  king  Henry^ 
VII.  but  was  perpetual,  and  extended  to  all  succeeding  kings  and 
queens  of  this  realm,  for  it  is  for  attendants  upon  the  ^g  or  sove- 
reign lord  of  this  land  for  iht  iime  being. 

2.  It  is  observable,  that  this  actextendetb  to  a  kingifc 
[  273  ']/actOy  tho  not  dejurcj  for  in  truth  such  was  Henry  VII.  for 
his  wife  was  the  right  heir  to  the  -crown,  and  bis  regat 
power  was  principally  by  an  act  of  parliament  made  I  H.  7.  before . 
his  intermarriage  with  his  queen,  tho  both  titles  were  derived-  to  bis 
descendants,  viz.  Hewry  VIII.  and  iu  default  of  issue,  to  his  sister^ 
from  whom  our  present  sovereign  is  descended :  end  this  act„tho 
extended  to  his  successors.  Which  were  kings  de  jure^  as  well  as  de 
faciOy  yet  was  made  for  the  security  of  himself  and  his  servants  in 
the  first  place,  which  appeareth  more  fully  also  by  the.preamble. 

3.  That  tho  this  act  might  secure  the  attendants  on  theking  ig  his 
wars  against  iippeachments  in  an  ordinary  course  of  law,  and  might, 
a-s  to  this  purpose,  exempt  them  from  the  danger  of  aivy  treason  by 
the  statute  of  25  E.  3.  as  adherers  to  the  king'$  enemies^  yet  it  was 
a  vain:  provision  against- future  acts  of  parliament,  whose  hands 
could  not  be  bound  by  a  former  act  from  repealing  it,  or  taking  away 
the  effqct  thereof  in  part  or  in  all. 

It  is  true,  since  that  time  this  kingdom  hath  bad  no  great  experiit 
ence.  of  changes  of  this  nature,  nor  need  to  make  use  of  the  advan- 
tage o£  this  statute:  it  is  true  queen  Mary  began  he^ reign  6  Jti/y, 
1553,  she  was  crowned  6  Octo^,  following,  her  first  session  of  parlia- 
ment began  5  Ociob*  1553.  wbich  was  the  day  before  her  coronation, 
and  th^  second  session  thereof  was  held  by  prorogation  24  Oetoh. 
1  Mar*  .  ^ 

Upon  that  6th  of  July^  which  was  the  day  of  king  Edward^w 
death/ and  .before  queen .  il/afy  was  actually  settled,  the  lady  Jane 
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Gray  set  up  a  title  for  herself,  and  continued  in  some  kind  of  regal 

Sjower,  until  the  1st  of  jSuguat  following,  and  during  those  twenty- 
bur  days  the  styles  of  deeds,  statutes  and  other  things  (and  possibly 
also  processes)  were  made  in  her  name',  and  a  special  act  was  made 
r  Mar.  sesa.  2  cap,  4.  to  make  them  effectual,  and  to  be  pleadable  la 
the  style,  name,  and  year  of  queen  Mary;  so  that  the  lady  Jane 
seemed  an  intruder  for  about  twenty-four  ds^ys ;  but  the  truth  is,  she 
was  not  80  much  as  an  usurper,  or  a  queen,  dejbcto:  and 
these  her  assistants  in  that  business,  viz.  the  archbishop  of  [  274  } 
Canterbury^  the  duke  of  Norihumberlandy  the  said  lady 
Jane  and  divers  others  were  attainted  before  commissioners  of  oyer 
and  terminer  ;  and  those  attainders  confirmed  by  parliament  I  Mar. 
sess.%.  cap.  16.  and  note  in  that  act  of  attainder  a  special  proviso, 
that'  the  possessions  of  the  archbishoprick  of  Canterbury  should  not 
be  forfeited  by  that  attainder  or  act  of  parliament;  possibly  they 
thought  that  the  general  words  of  that  act,  or  at  least  the  statutes  of 
86  H.  8.  and  33  H.  8.  whioh  gave  forfeitures  for  treasoti  against 
successors,  and  were  not  repealed  by  1  Mar.  might  otherwise  have 
forfeited  the  lands  of  the  archbishoprick  by  the  attainder  of  the  arch** 
bisop;  but  of  this  supra  cap.  S3,  p.  252. 

4.  But  what  was  the  meaning  of  the  proviso  in  that  act  of  11  ff. 
7.  ^  That  no  persons  sh^ll  have  the  benefit  of  this  act  who  shall 
decline  from  his  alligeance,'^  is  dark  and  dubious. 

But  these  questions  never  failed  to  be  soon  decided  on  the  victor's 
part  by  their  pariiaments»  which  were  always  obsequious  enough  in 
these  matters  to  the  victor,  and  ready  to  pass  acts  of  attainders  for 
bis  safety  and  their  ewn,  against  which  no  security  was,  nor  could 
be  given  by  this  act  of  11  H,l. 

I  come  nov  to  the  teign  of  Henry  VIII.  which  was  a  reiga 
wherein  acts  concerning  treason  were  exceedingly  multiplied,  and 
they  are  of  three  kinds:  1.  Suoh  acts,  as  constituted  or  declared 
treason.  2.  Such  acts,  as  concerned  the  trial  of  treason.  3.  Such 
as  concerned  the  punishment  or  forfeiture  of  treason. 
.  By  the  statute  of  89  H.  8.  cap.  9.  Richard  Rose  for  wilful  poison- 
ing of  divers  persona  is  by  authority  of  parliament  attainted  of  high 
treason,  and  that  he  be  boiled  to  death:  and  by  authority  of  parlia- 
ment murder  by  wilful  poisoning  is  made  treason  for  the  future,  and 
the  offender  to  be  boiled  to  death,  and  not  to  have  benefit  of  the 
clei^y:  justices  of  peac^  to  have  power  to  inquire  of  this  offense, 
and  also  of  counterfeiting  eoin  of  any  foreign  kingdom,  suffered  to 
be  current  here,  the  title  of  lords  to  escfaete  of  the  lands  of  offenders 
in  poisoning  is  saved  to  tbem.(^) 

This  treason  is  repealed  by  1  Mar.  cap.  1.  and  the  same  [  275  3 
remains  felony  as  before.  . 

By  86  H.  cap.  13.  <<  Maliciously  to  wish,  will,  or  desire  by  words 
or  writing,  or  by  craft  to  imagine,  invent,  practise,  or  attempt  any 
bodily  harm  to  the  king,  queen,  or  their  heirs  apparent,  to  deprive 

(ifc)Cf.P.  C.ji.  48. 
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them,  or  any  of  them  t)f  ihjeir  dignity;  title,  or  name,  or  alanderousiyv 
or  maliciously  to  publish  by  ejcpress  writing,  or  words;  that  the  king 
our  sovereign  lord  is  an  hereiiCy  sehistnaiicy  tyranty  infidel^  ,or 
usurpeTy  or  rebelfionsly  to  detain  any  of  his  castles,  &e.  in  this  realm, 
or  other  his  dominions,  or  rebeUiously  to  detain  or  keep  any  of  his 
ships,  ammunition,  or  artillery,  and  do  not  humbly  render  the  s^aid 
castles,  fortressejs,  ships,  or  artillery,  to  out  aovereiga  lord,  his  heirs 
or  successors,  or  such  as  shall  be'deputed  by  them,  within  six  daya 
after  they  be  commanded  thereunto  by  proclamation  tinder  the  great 
seal^  is  enacted  to  be  treason  in  the  offenders,  their  aiders,  counsellors, 
cotisentera  and  abetter^:  foreign  treason  to  be  tried  in  any  county, 
where  the  king  sh^ll  appoint  by  commission.^' 

1.  It  should  seem,  that  this  act  was  intended  to  be  perpetual,  for 
in  it  and  the  subsequent  clause  of  forfeitures  it  mentions  the  king,  his 
heirs  and  sueeessors,  2,  Part  of  this  toems  to  be  treason  by  the  sta^ 
tute  of  26  E.  3.  viz.  the  practising  any  bodily  harm,  if  there  be  aa 
overreact,  and  also  the  rebellious  detaining  of  the  king's  castles  after 
summons  by  proclamation  ;^  the  rest  are  purely  new  treasons.  3.  But 
whether  it  was  temporary  or  perpetual,  all  treason^^resting  singly,,  as 
enacted  by  authority  of  this  act,  is  repealed  by  1  R.  6;  and  I  Mar^ 
and  yet  the  latter  clause(i)  concerning  forfeiture  in  relation  to  all 
treasons  within  25.  B.  3.  stands  unrepealed;  dt  quo  vide  supra ^ 
infra. 

By  27  H.  8.  cap,  2.  counterfeiting  privy  seal,  privy  signet,  or.  sign 
manual  is  made  treason,  and  the  offenders,  their  counsellors,  aiders, 
and  abetters  to  suffer  and  forfeit,  as  in  case  of  treason ;  this  is  repealed 
hy  1  Mar.  cap.  1.  and  then  re-enacted  by  1  Mar.  cap.  6. 

By  25  H.  d.  cap.  22.  the  divorce  between  the  king  and  queen 
[]  276  ]  Catharine  is  affirmed  by  parliament,  and  also  the  marriage 
between  him  and«^n^e  BuHen,  and  the  crown  with  all  dig«* 
nities,  hotiours,  pre-eminences,  prerogatives,  authorities,  and  jurist 
dictions  to  the  same  annext  or  belonging,  is  entailed  after  the  king's 
death  to  the  heirs  of  his  body  lawfully  begotlen^  viz.  to  the  first, 
second,  and  other  sons  of  the  king  and  of  the  said  queen  ^nnty  and 
toihe  heirs  of  their  bodies  successively;  and  for  want  of  such  issi^ 
male,  to  the  heirs  male  of  the  king,  and  the  heirs  of  their  several 
bodies;  and  for  want  of  such  issue,  to  the  lady  BHtabeihy  their 
daughter  and  the  heirs  of  her  body,  and  so  to  their  second,  thifd  and 
other  daughters;  and  for  want  of  such  issue,  to  the  king's  right  heirs. 

*^U  any  by  writing,  printing,  or  exterior  act  maliciously  do  or 
procure  any  thing  to  the  peril  of  the  king's  person,  or  to  the  disturb- 
ance of  the  king's  enjoyment  of  the  crown,  or  to  the  prejudice  or 
derogation  of  the  marriage  between  him  aqd  queen  Jinne/ot  to  the 
peril  j^  slander,  or  dtshertson  of  ^ny  of  the  issues  or  heirs  made  by  this 
act  inheritable  to  the  crown,  it  shall  be  high  treaaon. 

^<  If  any  by  words  without  writing,  fye.  malicioiuly  publish  any 

•  ■  '  ,         ■ 

(I)  By  thif  latter  dame  the  offender,  S^e.  aball  forfeit  to  the  kinfjr,  hia  beira  and  aoccea. 
•ors  ail  landa,  tenements,  and  bereditamenta  of  anj  estate  of  inheritanoe  iii  iiae  or  poa« 
Masion,  by  any  right,  title,  or  means. 
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Aing  to  the  slander  of  the  said  marriage  bc^tween  the  king  and  queen 
Jlnne^  or  to  the  slander  or  disherison  of  the  issues  of  the  king's  body 
begotten  on  the  said  queen  Jlnnt^-ox  other  heirs  inheritable  to  the 
crown,  by  rictae  of  this  act,  it  shall  be  misprision  of  treason :''  an 
oath  is  appointed  to  be  taken  in  pursuance  hereof,  and  the  refusers 
axe  guilty  of  misprision  of  treason;  provision  is  oiiade  for  the  custody 
ef  the  heir  of  the  crown  during  minority. 

28  H.  8.  cap.  7.  the  last  act  is  repealed,  and  all  intermediate  of** 
fenses  agahast  tharact  in  relation  to  queen  Anne  or  the  lady  Eliza- 
betk  pardoned;  queenv^niie  and  cithers  attainted  of  treason ;  the  mar«^ 
riage  between  the  king  and  queen  Catharine  annulled  and  judged 
▼oid,  and  the  issues  between  them  to  be  illegitimate;  the  marriage 
between  the  king  and  queen  Anne  judged  void  by  sentence  of  divorce 
of  the  archbishop;'  the  same  sentence  confirmed,  and  the  marriagd 
with  queen  Anne  judged  and  declared  null  and  void,  and  the  issues 
between  them  declared  illegitimate  and  excluded  fron^  inhe- 
riting the^rown:  LevUipal  degrees  settled.    Children  be-  [277]] 
tweeo  the  king  and  qneen  Jane  shaH  be  adjudged  the  king's 
hwful  children,  and  inheritable  to  the  crown;  the  crown  entailed  to 
king  Henry  VIII.  and  the  heirs  of  his  body  lawfully  begotten,  that 
is  to  say,  to  the  first,  second,  and  other  sons  of  the  king  on  the  body 
of  queen  Vane  begotten,  and  the  beir»of  their  bodies  severally;  and 
in  default  of  such  issue  male,  then  to  the  first  son  and  heir  male  of 
his  body,  and  so  to  the  second  and  other  sons  in  tail',  and  for  the 
want  thereof  to  the  first  and  other  issoefemale  between  the  king  and 
queen  Jane  in- tail;  and  for  want  of  such  issue,  to  the  king's  first  and 
other  issue  female  in  tail ;  and  for  lack  of  issue  of  4he  king's  body,  to 
such  person,  and  in  such  manner  as  he  shall  appoint  by  his  last  will 
or  letters  patent;,  provision  against  disturbances  of  the  he^r  of  his  body 
so  nominated  under  pain  of  treason; «' And  if  any  shall  by  words, 
Writing,  printings  *or  other  exterior  act  directly  or  indirectly  do  or 
procnre  maliciously  any  thing  to  the  peril  of  the  person  of  the  kiog^ 
his  heirs  or  successors  having  the  royal  estate  of  the  crown,  or  ma« 
liciously  or  willingly  by  words,  ^c,  give  occasion,  whereby  the  king, 
his  heirs  or  successors  might  be  interrupted  of  the  crown,  or  for  the 
interruption,  repeal  or  adnullation  of  this  act^  or  the  king's  disposal 
of  the  crown  according  to  it,  or  to  the  ^lander,  disturbance,  or  dero- 
gation of  the  marriage  between .  the  king  and  queen  t/ane,  or  any 
other  lawful  wife,  which  he  shall  hereafter  marry,  or  to  the  peril, 
slander,  or  disherison  of  any  of  the  issues  and  heirs  of  the  king  limited 
to  be  inheritable  to  the  crown,  or  to  whom  the  king  shall  by  autho-» 
rityof  this  act  dispose  it,  or  that  affirm, ^Cv  the  marriage  between 
the  Icing  and  queen  Catharine^  or  between  the  king  and  queen  Anne 
to  be  good,  or  slander  the  sentences  of  divorce  above  said,  or  publish 
their  issues  to  be  the  king's  lawful  children,  or  shall  attempt  to  de- 
prive the  king,  the  queen*  or  any  made  inheritable  to  the  crown  by 
this  act,  or  to  whom  the  king  by  authority  of  this  act  shall  dispose, 
thereof,  of  their  titles,  styles,  names,  degrees,  or  royal  eistate 
or  regal  power,  or  refuse  to  take  an  oath  to  answer  such  [  278  3 
questions,  as  shall  be  objected  to  them  upon  any  daose  of 
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this  act,  or  aAer  taking  the  oath 'do  contemptaously  refade  to  ans#0r 
such  interrogatories,  as  shall  be  objected  concerning  the  same,  01% 
shall  refuse  to  take  the  oath  enjoined  by  this  act,  they,  their  aiders, 
Counsellors,  hiaintainers  and  abetters  shall  be  guilty  of  treason,  and 
forfeit  all  their  lands,  4rc-  and  all  sanctuary  excluded." 

The  form  of  the  oath  is  set  down  in  the  act,  and  power  is  given  to 
the  king  by  will  to  dispose  of  the  custody  of  the  king's  issue  within 
age. 

It  is  made  treason  to  disturb  such  disposal,  and  also  power  is  giyen 
to  the  king  to  dispose  or  give  by  will,  ^.to  any  of  his  blood  any' 
title,  style,  name,  honors,  tenements,  or  hereditaments. 

Nota,  This  act  doubted  whether  the  attempting  any  thing  in  par- 
liament against  the  marriage  of  queen  ^^nne  might  not  bring  them 
in  danger  of  the  act  of  25  H.  8:  and  therefore  took  care  both  to 
repeal  the  act,  and  to  discharge  and  pardon  what  had  been  attempted 
against  it. 

The  clause  enabling  the  king  to  dispose  of  any  honours  or  lands 
to  those  of  his  blood  by  will  was  necessary,  for  without  such  an' 
enabling  act  of  parliament  the  king  could  not  dispose  thereof  hy  willy 
but  only  by  letiers  patent  under  the  great  seal,  or  for  lands  parcel 
of  the  duchy  of  Lancaster  under  the  seal  of  the  duchy.   • 

But  it  seems,  that  as  to  the  disposal  of  lands  belonging  to  the 
cro^n  or  duchy  by  letters  patent  under  these  respective  seals,  the 
king  had  power  without  this  act,  or  the  3S  H.  8.  cap.  1.  to  disposo 
thereof,  and  to  bind  his  successors. 

And  this  by  rea'son  of  the  special  penning  of  those  acts,  which,  as 
I  think,  did  not  entail  the  lands^  that  the  king  had  in  jure  coronm 
or  injure  ducatAa  Lancastrise^,  but  only  limits  the  succession  of  the 
crown  and  of  the  dignities,  honors,  prerogatives,,  pre-eminenees, 
authorities,  or  jurisdictions  to  the.  same  annext  or  belonging,  which 
are  but  so  many  expressions  of  the  parts  or  incidents  of  the  regal 
dignity,  and  not  of  the  lands  or  possessions  of  the* crown,  but  those 
rested  in  the  crown  in  fee-simple,  as  they  were  before  those  acts 
made. 

And  hence  it  >is,  that  in  the  several  acts  of  34  ff.  8.  ctgt. 
[  279  ]  21.  I  B.6.  cap.  8.  18  Eiiz.  cap.  2.  35  Eliz.  cap.  3.  43 
£liz.  cap.  1.  for  confirmation  of  letters  patent,  there  is  no 
clause  to  make* them  good,  notwithstanding  the  entail  of  the  crown, 
for  it  was  not  needful;  but  the  lands  granted  by  king  Henry  VIII. 
Edward  VI.  queen  Mary^  queen  Elizabeth^  stand  effectual  withoiit 
any  such  confirmation,  and  yet  the  entail  of  the  crown  by  these  acts 
continued  till  the  death  of  queen  j&/i2:aAtf/A,  at  which  time  it  was 
spent,  and  king  James  succeeded  to  the  crown  as  the  true  heir 
thereof,  without  the  help  of  any  entail  or  nomination  by  Henry  VIII. 
.  And  yet  after  all  this  (he  whole  schema  was  altered  by  the  statute 
of  35  H  8.  cap.  1.  for  thereby  after  recital  of  the  stat«|te  of  28  H.  8 
and  that  the  king  had  issue  by  queen  «/ane  prince  Edward^  and  the 
king  had'since  married  the  lady  Catharine;  It  is  enacted,  <<That  if 
the  king  and  prince  Edward  die  without  heirs  of  either  of  their 
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bodies,  the  cfown  shall  remain  to  the  lady  Mary  and  the  heirs  of 
her  body  under  such  conditions,  as  shall  be  limited  by  the  king  by 
bis  letters  patent^  or  his  last  will;  and  for  want  of  such  issue,  or 
upon  breach  of  such  cotfditions,  to  the  lady  Elizabeth  and  the  heirs, 
of  her  body  under  snch  condition^,  as  shall  be  limited  by  the  king 
by  his  last  will  or  letters  patent;  ^nd  in  default  of  such  issue,  or 
upon  breach  of  such  conditions,  (o  such  persons  and  for  such' estates, 
as  the  king^hall  limit  by  his  will  or  letters  patent. 

This  actrepeals  the  former  oath  of  29  H,  8.  and  directs  the  form 
of  a  new  oath  to  be  taken  for  the  extirpation  of  the  pope's  pretended 
supremacy,  and  limits  it  to  be  taken  by  all  that  sue  livery,  haveany 
office  of  the  king^s  gift,  receive  orders,  take  degrees,  and  by  all  per- 
sons whan;i  the  king,  fyc.  shall  appoint,  and  that  it  shall  be  treason  in 
such,  wha  obstinately  refuse  to  take  the  oath. 

It  is  also  enacted,  '^That  if  any  person  by  words,  writing,  printing, 
or  exterior  act  maliciously  or  willingly  do  or  procure  any  thing 
directly  or  indirectly  for  the  repeal,  annullation  oi*  interruption  of  this 
act,'  or  any  thing  therein  contained,  or  of  any  thing  that  shall 
be  done  by  the  Icing  in. the  limitation  of  the  crown  to  be  [  280} 
made  as  aforesaid,  or  to  the  peril,  disherison  or  slander  of 
any  of  the  issues  and  heirs  of  the  king  being  limited  by  this  act  to 
inherit  and  to  be  inheritable  to  the  crown^  or  to  the  disherison  or  in* 
(erruption  of  any  person,  to  whom  the  crown  is  by  this  act,  or  shall 
be  limited  by  the  king  as  aforesaid,  whereby  they  may  be  destroyed 
or  interrupted  in  body  or  title' of  the  inheritance  of  the  crown,  the 
same  shall  be  high  treason  in  the  offenders,  their  maintainers,  aiders, 
counsellors,  and  abetters,  saving  to  all  persons,  other  tban  the  par^r 
ties  attainted,  their  heirs  and  successors,  all  rights,  fyc,  in  the  lands  of 
the  persons  attaint." 

And  note,  that  notwithstanding  the  caution  tlsed  in  the  act  of 
2H.H.  8.  for  the  pardon  .of  the  attempting  to  repeal  the  act  of  25  H.  8. 
DO  such  care  was  thought  necessary  here  for  the  attempt  or  procure* 
ment  to  alter  the  law  byact  of  parliament;  for  a?  it  could  not  be 
restrained  by  a  precedent  act,  so  neither  was  it  concerned' within,  the 
penalty. 

And  thus  much  for  those  treasons,'  that  related  to  the  succession  of 
the  cro\^n,  which  I  have  put  together,  notwithstanding  many  of  them 
come  after  those  other  acts,  which  I  shall  hereafter  menti6n.[l] 

■  ■  '  '  -^^^"^  1     ■  ■      — ^^i— *n  »  I  ■■II  w 

[1]  Of  the  fltatotea  of  treason  passed  in  the  reign  of  Henry  8,  Hume  says,  they  were 
mnltipiied  beyond  all  former  precedent  £vcn  words  to  the  disparagement  of  the  king, 
queen,  or  royal  issue,  were  iubjected  to  that  penalty;  and  so  little  oare  was  taken  in 
framing  tiioee  rigorous  statutes  that  they  contain  obvious  contradicfions;  insomuch  that. 
bad  they  been  strictly  executed,  every  man  without  exception  must  have  fallen  under  the 
penalty  of  treason.  By  one  statute,  for  instance^  it  was  declared  treason  to  assert  the 
▼alidity  of  the  king*8  marriage,  either  witti  Catherine  ofArragvn^  or  Anne  Bolyn;  by  an- 
other, it  was  treason  to  siiy  any  thing  to  thedisptiragemcut  or  slander  of  the  princesses 
JKsfjr  and  Elizabeth;  and  to  call  thepn  spurious,  would  no  doubt  have  been  construed  to 
iheir  standee  Nor  would  even  a  profound  silence  with  regard  to  these  delicate  points  be 
able  to  save  ai  peraon  from  such  penalties.  For  by  the  former  statute,  whoever  refused  to 
answernpon  oath  to  any  point  contained  in  that  act  was  subjected  to  the  pains  of  trcaton. 
The  king  tberefbre,  needed  only  propose  to  any  one  a  question  with  regard  to  the  legality 
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By  Ihe  28  H.  %.  ^ap^  10.  which  was  the  pmi  eonckiding  act  a^inat 
the  papal  authority,  the  assaying  or  maintaining  of  the  papal  autho^ 
rity  is  brought  within  the  statute  of  prasmuhirey  and  be  that  obstU 
nately  refuseth  the  taking  of  the  oath  of  abjuration  thereby  enacted^ 
is  subjected  to  the  penalty  of  high  treason. 

By  28  H,  8.  cap,  IB.  marrying  any  of  the  king's  children  or  re* 
puted  children^  or  his  sisters,  or  aunts  of  the  father's  part^  or  the 
children  of  the  king's  brethren,  or  sisters  without  the  kuig's  license 
under  his  great  seal)  or  deflowering  of  any  of  them^  is  einusted  to  be 
treason. 

By  31  H.  8.  cap,  6.  the  king  and  couocil's  pnsclamation  concern- 
ing religion  or  other  matters  are  to  be  obeyed  under  such  penalties, 
as  they  shall  think  requisite 5  they,  that  disobey  them  and  then  go 
beyond  sea  contemptuously  lo  avoid  answering  such  offense, 
f  281 3  ^aI'  ^^  gtiihy  of  treason,  ^.  saving  to  every  person,  other 

than  the  offenders,  their  heirs  and  successors,  all  right,  $-<r. 
i  By  32  Jf.  8.  cap.  85.  the  marriage  between  the  king  and  lady  tdnne 
CtevCf  which  had  been  dissolved  by  the  sentence  of  convocation,  was 
confirmed  by  parliament,  with  liberty  for  each  party  to  marry  else^- 
where :  if  any  by  writing,  printing,  or  exterior  act,  word  or  deed, 
accept,  take,  judge,  or  belieye  the  said  marriage  to  be  good,  or 
attempt  any  thing  for  the  repeal  or  adnullation  of  this  act,  it  shall  be 
high  treason  in  them,  their  aiders,  counsellors,  abetters,  or  maintain^ 
ers,  saving  the  rights  of  all,  other  than  the  offenders,  their  heirs  and 
successors;  awl  all  pecsons  that  have  acted  agahist  the  said  marriage 
are  pardoned.  ^ 

By  33  if,  S*  cap,  21.  Q^^een  Caiharine  Howard  was  attainted  of 
high  treason,  and  all  persons  that  had  acted  against  her  were  pardon* 
ed :  any  woman,  whom  the  king  or  his  successors  shall  intend  to  take 
lo  wife,  thinking  h,er  a  pure  and  clean  maid,  if  she  be  not  so,  and 
shall  willingly  couple  herself  iti  marriage  to  the  king  notwithstanding, 
without  discovering  it  to  the  king  before  marriage,  shall  be  guilty  of 
high  treason;  and  if  any  other  know  i(  and  teveal  it  not,  it  shall  be 
misprision  of  treason:  the  queen  or  prince's  wife  soUiciting  any  per^^ 
son  to  have  carnal  knowledge  of  her,  or  any  person  solliciting  the 
queen  or  prince's  wife  to  have  carnal  knowJedgB  of  her,  is  treason  in 
them  respectively,  their  counsellors,  aiders  and  abetters. 

By  35 1£  8.  cap.  3.  The  king's  style  (Henricus  iKiatmsDei  graiid 
AngliflB,  Francisd  &  HibernisB  rex^fidei  de/efMor^Sr  in  ierrd  eccle^im 
Anglicans^  &  Hibernise  auptemum  caput)  is  united  and  annexed  to 
the  imperial  crown  of  England;  and  if  any  shall  imagine  to  deprive 
the  king,  queen,  prince,  or  the  heirs  of  the  king's  l^y,  or  any  to 
whbm  the  crown  is  or  shall  be  limited,  of  any  of  their  titles,  styles, 
names,  degrees,  royal  estate,  or  regal  power  ^nnext  to  the  crown  of 

—  -■     .......  — ... — . . — — — — —  —  '---.J.      -  _.. 

of 'either  of  kis  6rat  marrMgvs;  if  the  person  wai  eilent,  he  wtti  a  traitot  by  law;  if  he  an- 
■wered  either  in  the  nej^liTe  or  in  the  affirmative,  he  was  no  lees  a  traitor.  So  mon- 
stron»  were  the  incontiateneiee  which  arose  fVom  the  fdrious  paasioni  of  the  liing,  and  the 
■ktieh  submiMioii  of  hia  parliaments.    HitL  En^L  voL  Up.  64bO. 
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Snglandj  it  shall  be  high  treason,  saving  the  right  of  all  other  than 
tba  offenders,  their  heirs  and  saccessors. 

And  thas  far  concerning  the  several  treasops  enacted  in  [  282  ] 
thitt  king's  time,  ail  which  are  nevertheless  now  abrogated 
andi  repealed  by  1  E,  6.  and  1  Mar.  as^hall  be  shewn. 

I L  There  are  several  acts  of  parliament  in  this  king's  time^  which 
concern  trials  of  treason,  seme  of  which  are  in  force  at  this  day,  and 
not  repealed  by  any  statute.  ^ 

By  26  H.  8.  cap.  6.  The  treason  concerning  counterfeiting,  wash- 
ing, clipping  and  minishing  of  money  current  within  th^s  realm,  a^ 
likewise  other  felonies  eomn^itted  in  /Fa/er  or  the  marches  thereof, 
may  be  heard, and  determined  before  justices  of  goal-delivery  in  the 
next  English  county;  but  nete,  this  extends  not  to  other  treasons, 
nor,  at  this,  day,  to  clipping  or  minishing  the  coin ;  for  the  acts,  that 
made  them  treason  at  that  time,  viz*  3  H,  5.  and  4  H.  7.  stand  now 
repealed,  and  the  statutes  of  5  Eliz.  cap.  11.  for  olipping,  and 
18  Eliz.  cap^  1^  for  minishing  the  coin,  direct  it  to  b^  tried  bjF  the 
course  and  order  of  the  law;  and  so  it  is  also  for  counterfeiting  of 
foreign  coin  by  the  statute  of  1  Mar.  yea,  and  as  to  counterfeiting 
the  coin  of  this  kingdom,  or  any  oth^r  offense  touching  coin,. by  the 
statute  oi  \  ^2  P.^  M.  cap.  11.  the  indictment  and. trial  is  directed 
to  be  according  to  the  course  of  the  common  law;  so  that  as  to  coin 
also  the  statute  of  26  H.  8.  is  now  out  of  doors. 
,  2S  H.S.  cap.  15.  For  trial  of  treason  committed  upon  the  high 
sea  before  the  admiral,  fye.  by  commission  under  the  great  seal ;  this 
statute  as  to  trial  of  treason  upon  the  sea  stands  unrepealed  by 
1  Mar.  and  whether  as  to  treasons  committed  in  aqy  rivers,  or 
ports,  or  creelqs  within  the  bodies  of  counties,  it  bd  not  repealed  by 
1  fy2B,fy  M.  cap.  10.  or  by  the  statute ^of  35  H.  8.  cap.  2.  for  trial 
of  foreign, treasons,  is  considerable* 

By  32  H.  8.  cap.  4.  Treasons  and  misprisions  of  treason  committed 
in  fFaleSf  or  in  other  places  where  the  king's  writ  doth  not  nin,  shall 
be  tried  before  such  commissioners  of  oyer  and  terminer^  as  the  king 
shall  appoint,  as  if  committed  in  the  same  counties  into  which  the 
commission  is  directed. . 

This  is  repealed  by  the  statut^of  1  fy2  P.^  M.  cap.  la 
cited  to  be  so  adjudged  in  H.  14  EHz.{m)  Co.  P.  C.p.  24.  £283} 
because  it  is  done  within  this  realm,  and  so  may  be  tried  in 
Wales. 

33  H.  8.  cap.  20.  Oonperning  the  proceeding  touching  the  enquiry 
and  trial  of  treason  committed  by  persons,  that  become  lunatic  after 
the  treason  committed,  without  putting  them  to  answer,  and  touch** 
ing  the  execution  of  persons  attainted  of  treason,  and  afterwards 
becoming  lunatic,  is  repealed  by  the  statute  of  1  ^  2  P.  {•  it/,  cap. 
10.  vide  C4P.  P.  C.p.  4  4*^6.  both  as  to  the  indictment  and  as  to  the 
trial;  but  the  forfeiture  of  persons  attainted  of  treason,  as  to  old 
treasons,  stands  in  force. 

(ill)  Lord  lMmUf9  cue. 
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3d  H.  8.  co^.  23.  Treasoii  or  misprisioD  of  treason  or  murder  com- 
mitted by  A  person  examined  before  three  of  the  council^  and  found 
by  them  guilty,  or  suspected,  may  be  enquired  of»  heard  and  deter- 
mined before  commissioners  of  oyer  and  terminer  in  any  county  of 
England  to  be  named  by  the  king,  by  jurors  of  the  county  in  such 
commission :  challenge  for  lack  of  forty  shillings  freehold  allowed 
peremptory  challenge  is  ousted  in  treason  or  misprision  of  treason; 
.  trial  by  peers  is  saved. 

This  statute  as  to  the  indictment  and  trial  of  treason  in  any- 
foreign  county  stands  repealed  by  I  ^  2  P.  ^  M  cap,  10.  as  was 
ruled  by  alUhe  judges  ot  England  in  Somerville^s.cs^f  M.  26  Eliz* 
reported  by  justice  Clench  n.  17.(n)  against  the  opinion  of  Siam* 
fordj  PL  Cor.  Lib.  IL  cap.  26.  both  as  to  the  indictment  and  also  as 
to  the  trial,  for  Somerville  was  indicted. in  the  county  where  the 
offense  was,  and  by  a  commission  in  Middlesex  was  tried  by  a  jur7 
of  the  connty,  where  the  offense  was  committed ;  but  as  to  murder, 
it  seems  to  stand  unrepealed^  and  accprdingly  put  in  ure;  Cromp* 
/O»'*justice.(o) 

35  H.  8.  cap.  2.  Treasons,  misprisions  and  concealments  of  trea* 
sons  comtnitted  out  of  the  realm  shall  be  heard  and  determined  by 
the  court  of  king's  bench,  and  tried  by  a  jury  of  that  county,  where 
the  court  sits,  or  before  commissioners  and  in  such  shire,  where  the 
king  shall  appoint  by  his  commission,  by  good  and  lawful 
[  284*3  ^^^  ^^  ^^^  same  shire,  as  if  committed  in  the  sa^me  shire: 
trial  of  a  nobleman  by  his  peers  is  saved. 

Upon  this  statute  these  points ~have  been  resolved:  1.  That  this 
act  is  not  repealed  by  1  E.  6.  ot  1^*2  P.  fy  M.  cap.  10.  thus  it  was 
rejsolvfed  in  Orurk*s  case,  Co.  P.  C.p.  24.  2.  It  extends  to  a  trea- 
son committed  in  /r/^/^ritii^  resolved 'in  Sit  John  Perroi^s  case^/?) 
Co.  P,  C.p.  11.  3.  It  extends  to  a  treason  committed  in  Ireland^ 
by  a  peer  of  Ireland^  so  resolved  in  22  Car.  1.  in  B.  R.  in  Mac-- 
guire^e  case:(9)  4.  The  commission  in  this  act  mentioned  may  be 
»  signed  ty  the  king's  sign  manual,  or  the  warrant  to  the  chancellor 
to  issue  the  commission  may  be  signed  by  the  king's  sign  manual, 
and  either  of  them  is  warranted  i>y  this  statute,  so  resolved  Hi 
36  Eliz.  cited  Co.  Pla.  Cor.  p.  \\%x  the  case  of  P<itrick  Oculten. 
5.  If  an  indiQtment  be  taken  by  virtue  of  this  statute  in  the  count7 
of  Middlesex^  and  then  the  bench  is  removed  by  adjournment  into 
another  county,  if  the  prisoner  pleads  not  guilty,  it  shall  be  tried  by 
a  jury  of  that  county  where  the  indictment  is  taken,  because  the 
words  are,  that  it  shall  be  inquired^  heard  and  determined  by 
good  and  lawful  men  of  the  same  county y  where  the  said  bench 
shall  sit.  M.  35  fy  36  Eliz.  B.  R.  in  the  case  of  Francis  Dacres 
cited  Co.  PI.  Cor.  p.  34.  but  otherwise  upon  an  indictment  upon  the 
statute  of  5  Eliz.  cap.  I.  for  refusing  the  oath  of  supremacy.  Co.  PL  . 
Cor.  ib%dem,{r) 

(ft)  This  it  reported  1.  Andp.lQi.  ^  {p)  State  TV.  Vol  l.p.  181. 

(0)  p.  22.  lord  Grevil'8  case.  ^)  State  TV.  Vol.  hp.  938. 

(r)  The  case  of  Edmund  Bonner,  Bishop  of  Jbondon, 
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in.  As  touching  the  ihird  point  of  forfeitures  by  treason  I  shall 
say  little  more,  than  what  is  said  before  in  the  preceding  chapter  con* 
cerning  the  forfeiture  of  tenant  in  tail. 

Only  it  seems,  that  the  law  was  taken  upon  the  statutes  of  33  and 
86  Jff.  8.  before  mentioned,  that  if  ab  abbot  or  a  bishop  were  attaint:- 
ed  of  treason,  that  by  force  of  the  general  words  of  forfeiting  all 
their  landSj  tenemenis  and  hereditaments  they  forfeit  the  lands  of 
their  church,  tho  they  had  them  in  autre  droit. 

1.  Because  in  the  savings  of  these  statutes,  yea  and  in  all  the  new 
statutes  of  treason  made  in  the  time  of  Henry  VIII.  above- 
mentioned,  the  saving  runs,  saving  to  all  persons  other  than  [^  285  3 
the  offenders^  their  heirs  and  successors  such  right  j^c*  and 

the  exception  of  successors  make^  it  probable,  that  they  intended^ 
when  a  sole  corporation  was  attainted  of  treason,  he  should  forfeit 
the  lands  of  his  church. 

2.  Because  in  the  act  ef  attainder  of  the  archbishop  of  Can/er« 
bury  J 1  Mar.  cap.  16.  there  is  a  special  proviso,  that  it  should  not 
extend  to  the  lands  which  he  had  in  right  of  his  archbishoprick ;  but 
that  these  should  be  saved,  as  if  he  had  not  been  attainted. 

3.  Because  by  the  act  of  31  ^.  8.  cap.  13.  it  appears  plainly,  that 
the  possessions  of  Monasteries,  where  the  abbots  were  attainted  of 
treason,  came  thereby  to  the  crown,  tho  they  are  not  annexed  to  the 
court  of  augmentations  of  the  king^s  revenues^ 

4.  It  is  clearly  admitted  bv  the  judges  in  the  case  of  the  Bishop  of 
Durham^  Dy.  289.  that  by  torce  of  the  statute  of  26  H.  8.  the  lands 
of  abbeys,  &c.  came  to  the  crown  by  the  attainder  of  treason  of  the 
abbots,  &c.  and  possibly  it  was  in  design  at  the  time  of  the  making 
of  that  statute. 

But  it  is  true,  that  before  that  statute  of  26  ^.8.  1.  The  lands, 
which  a  person  had  in  right  of  his  church,  were  not  forfeitea  by 
attainder  of  treason.  2.  That  akho>  the  lands  of  a  s6le  corporation 
such  as  were  an  abbot,  prior,  bishop,  rnight  be  forfeited  by  attainder 
by  the  special  penning  of  26  and  33  H.  8.  yet  the  lands  of  an  aggre- 
gate corporation,  as  dean  and  chapter,  mayor  and' commonalty,  were 
not  forfeited  by  the  treason  of  the  dean,  or  mayor,  by  virtue  of  those 
statutes,  for  the  right  of  the  land  was  in  the  commonalty  and  chap- 
ter, as  well  as  in  the  dean  or  mayor,  and  not  in  them  alone.  3.  That 
at  this  day  the  attainder  of  treason  doth  not  forfeit  the  lands  of  a 
bishop,  parson  or  other  sole  ecclesiastical  corporation:  1.  Because 
the  statutes  of  1  Eliz.(s)  and  13  EHz.  cap.  I0.{t)  disabling  bishops, 
masters  of  hospitals,  &c.  to  alien  their  possessions,  disable  them  to 
forfeit  as  well  as  alien,  or  otherwise  the  statute  would  be  illu* 
sory.  2.  By  the  special  penning  of  the  statutes  of  JS.  6. 
cap.  12.  and  1  J^ar.  whefeby  it  is  enacted,  that  no  penal-  [  286] 
ties  shall  be  inflicted  for  treason,  other  than  such  as  be  by 
25  ^.  3. 

(f)  This  it  not  unon|f  the  printed  statotefl. 
(I)  This  flUtnte  made  perpetaal  by  3  Car.  1.  caf.  4. 
VOL.  I. — 30 
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€oncernifig  the  forfeiture  of  lands  in  a  county  palatine  by  the 
attaiader  of  treason  out  of  a  county  palatine,  or  e  con^^erjio.  ^  ^ 

By  the  statutes  of  9  //.  5.  cap.  2.  18  H.  6.  cap.  13. 20  H.  6.  c^tp.  2. 
31  H,  6.  cap,  6.  outlawries  of  treason,  &c.  in  the  county  palatine  of 
Lancaster  were  not  to  cause  a  disability  of  the  person  outlawed,  nor 
induce  any  forfeiture  of  the  lands  or  goods  of  the  party  outlawed 
lying  out  of  that  county ;  but  by  the  statute  of  33  //.  6.  cap,  2.  these 
dcts  are  repealed,  and  it  is  ordained,  that  the  indicters  in,  a  county 
palatine  (where  the  indictment  supposes  any  person  to  be  inhabiting 
out  of  the  county  of  Lancaster  within  some  other  county  of  the 
realm)  have  lands  to  the  yearly  value  of  five  pounds  in  that  county, 
and  that  upon  indictment  to  be  taken  out  of  the  county  palatine  of 
persons  residing  there,  the  indicters  shall  have  a  yearly  freehold  of 
five  pounds,  and  that  no  process  be  made  out  upon  any  €uch  indict- 
ments, till  it  has  been  examined  by  the  king's  jbstices^  whether  tha 
indicters  be  so  qualified. 

£ut  now  by  the  statute  of  27  H,  8.  iap,  24.  all  powers  in  county 
palatines  for  making  of  justices  in  eyre,  of  assise,  of  peace,  of  goal- 
delivery,  are  resumed,  and  such  commissions  are  to  pass  under  the 
great  seal  of  ^nglandj  only  in  Lancaster  they  are  to  be  under  the 
us^al  seal  of  Lancaster:  alt  processes  to  be  in  the  king's  name  under 
the  teste  of  him,  that  hath  the  county  palatine;  all  indictments,  4*c« 
are  to  conclude  contra  pacem  regis,  9if\d  all  fines  and  amerciaments 
upon  officers  are  resumed;  so  that  now  all  process  of  outlawry, 
attainder,  fyc.  in  county  palatines  are  of  the  same  effect  and  induce 
the  same  forfeitures,  as  if  tbe  offenses  were  committed,  tried  and 
determined  in  any  other  county  of  England. 

But  this  alters  not  the  title  of  the  bishop  of  Durham  or  any  other, 
Ihaj^had  royalforfeitures  of  treasons  of  lands  within  their  liberty, 
or  county  palatine,  for  that  is  a  distinct  franchise,  and  not  at  all 
touched  by  the  act  of  resumption,  as  appears  by  the  case  in  Dj/er{u) 
before  cited,  and  by  what  is  said  in  the  precedent  chapter 
[^  287  ]  touching  forfeitures  by  treason :  and  thus  far  for  acts  touch- 
ing treason  in  the  time  of  Henry  VIII. 

As  touching  txeasons  in  the  verge  1  shall  particularly  mention  the 
same  hereafter. 
.  ^  1  come  now  to  the  time  of  king  Edward  VI. 

I  E.  6.  cap.  12.  There  are  these  several  changes  made  by  these 
several  clauses. 

1.  It  is  enacted,  that  no  'Sact,  deed  or  offense  being  by  statdte  made 
treason  or  petit  treason  by  words,  writing,  cyphering,  deeds  or  other- 
wise whatsoever,  shall  be  deemed  or  adjudged  high  treason  or  petit 
treasons  but  only  such  as  be  treasons  or  petit  treasons  in  or  by  the 
statute  of  25  E.  3.  for  declaring  treason,  and  such  ol|ences,  as  here- 
'aft^r  by  this  act  are  expressed  and  declared  to  be  treason  or  petit 
treason ;  and  no  other  penalties  to  be  inflicted  upon  the  offenders  in 
treason  or  petit  treason,  but  what  are  ordained  by  that,  or  this 
statute. 

(«)  Dyer  389. 
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2d  clause  repeals  the  statutes  concerning  heretics,  LoUardsj  the 
six  articles^  selling  of  books  of  the  scriptures,  fyc.  ordained  in  the 
time  of  R.  2.  H.  6  and  ff.  S. 

3d  clause  repeals  all  felonies  made  by  act  of  parliament,  since  23 
^prii  I  H.  8.  that  w^ere  not  felonies  before,  and  ajl  penalties  touch- 
iog  the  same. 

4th  clause  repeals  the  act  of  31  H.  8.  touching  obedience  to  the 
king's  proclamations,  and  the  statute  of  34  U.  8.  imposing  penalties 
upon  the  disobedient. 

5th  clause  enacts  certain  new  offenses,  niz,  ^*  If  any  shall  by 
preaching,  express  words  or  sayings  affirm  and  set  forth  that  the 
king,  his  heirs  or  successors,  kings  of  this  realm,  is  not  or  ought  not 
to  be  supreme  head  on  earth  of  the  church  of  England  and  Ireland 
immediately  under  Ood,  or  that  the  bishop  of  Romcy  or  any  besidea 
the  king  for  the  time  being,  ought  by  the  laws  of  God  to  he  supreme 
head  of  the  same  churches,  or  that  the  king^  his  heirs  or  successors, 
kings  of  this  realm,  ought  not  to  be  king  of  England^  France^  and 
Ireland^  or  any  of  them,  or  do  compass  by  open  preaching,  express 
words  or  sayings  to  depose  or  deprive  the  king,  his  heirs  or  suc-j 
cessors  kings  of  this  realm,  from  his  royal  estate  or  titles  to 
the  same  kingdoms,  or  do  openly  publish,  or  say  by  express  [  288  } 
words  or  sayings,  that  any  person,  other  than  the  king,  his 
heirs  or  successors  kings  of  this  realm,  of  right  ought  to  be  king  of 
the  realms  aforesaid,  or  any  of  them,  or  to  have  or  enjoy  the  same 
or  any  of  them,  the  offenders,  their  counsellors,  aiders,  abettors,  pro- 
curers and  comforters,  for  the  first  offense  shall  lose  his  goods,  and 
suffer  imprisonment  during  the  kitig's  pleasure;  and  if  after  such 
conviction  he  shall  commit  the  same  offense  again,  other  than  such 
as  be  expressed  in  the  statute  of  25  E.  3.  he  shall  forfeit  to  the  king 
the  profits  of  his  lands,  benefices^  and  ecclesiastical  promotions  during 
his  life,  and  all  his  goods,  and  suffer  perpetual  imprisonment;  and 
for  the  third  offense  after  a  second  conviction,  he  shall  be  guilty  of 
treason,  and  suffer  and  forfeit  as  a  traitor. 

6th  clause  enacts  that,  <<  If  any  person  shall  by  writing,  printing, 
overt-act  or  deed,  affirm  or  set  forth,  that  the  king  of  this  realm  for 
the  time  being,  is  not  or  ought  not  to  be  supreme  head  on  earth  of 
the  churches  of  England  and  Ireland,  or  aqy  of  them  immediately 
under  God,  or  that  the  bishop  of  Rome  or  any  person,  than  the  king 
of  England  for  the  time  beings  is  or  ought  to  be  supreme  head  on 
earth  of  the  same  churches  or  any  of  them,  or  do  compass  or  ima* 
gine  by  writing,  printing,  overt-deed  or  act  to  depose  or  deprive  the 
king,  his  heirs  or  successors  from  the  royal  estate  or  titles  of  king  of 
England,  France  and  Ireland,  or  any  of  therii^  or  by  wriiiqg, 
printing,  overt^act  or  deed,  do  affirm^  that  any  person,  other  than  the 
king,  his  h^irs  and  successors,  of  right  ought  to  b0  king  of  the  realms 
of  England,  France  and  Ireland,  or  any  of  them,  then  every  such 
offender  shall  be  guilty  of  treason,  and  suffer  and  forfeit,  as  in  case 
of  high  treason. 

7th  clause  enacts/^  That  this  act  shall  not  extend  to  repeal  any 
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Statutes  touching  the  cohnterfeiting,  clipping,  filing  or  washing  the 
coin  current  of  this  kingdom,  or  importing  counterfeit  coin,  or  coun- 
terfeiting the  king's  sign  manual,  privy  seal,  or  privy  signet,  their 
abettors,  &c. 

8th  clause  enacts,  <<  That  if  the  persons  declared  by  the  act  of  35 
H,  8.  to  be  inheritable  to  the  crown  do  usurp  one  upon  the 
[  289  ]  other,  or  interrupt  the  king's  possession  of  the  crown,  they, 
their  abettors,  &jc.  shall  be  traitors. 

9th  clause  takes  away  clergy  from  persons  found  guilty  by  verdict, 
confession,  or  not  directly  answering  or  standing  mute  in  cases  of 
murder  of  malice  prepense,  of  wi]fui  poisoning,  house-breaking,  an7 

Eerson  being  in  the  house  and  put  in  fear,  robbing  ia  or  near  thei 
igh way,  horse-stealing,  sacrilege;  but  in  all  other  cases  of  felony 
clergy  allowed,  and  sanctuary  the  same  ad  before  the  24  ^pril 

1  h:b. 

lOth  clause  provides,  that  all  the  statutes  of  H.  8.  concerning  chal- 
lenge, or  concerning  trial  of  foreign  pleas,  shall  stand  in  force.  . 

1  Lth  clause  declares,  that  no  person  already  arrested  or  imprisoned, 
indicted  or  convicted,  or  outlawed  for  treason,  petty  treason  or  mis- 
prision of  treason,  shall  have  any  advantage  of  this  act. 
'  12th  clause  provides,  that  wilful  killing  by  poison  shall  be  deemed 
wilful  murder,  and  the  offenders,  their  aiders,  abettors,  counsellors  or 
procurers  shall  suffer,  as  murderers. 

13th  clause  enacts,  that  a  lord  of  parliament  in  all  cases  within  the 
benefit  of  clergy,  tho  he  cannot  read,  yet  shall  be  delivered  as  a  clerk 
convict  without  burning  in  the  hand«  or  loss  of  lands,  &c. 

14th  clause  saves  the  trial  by  peers  for  any  offenses  within  this 
statute. 

15th  clause  enacts,  that  clergy  be  allowed,  notwithstanding  the 
offender  have  been  married  to  a  single  woman  or  widow,  or  to  two 
wives  or  more. 

16th  clause  enacts,  that  notwithstanding  attainder  of  treason,  petit 
treason,  misprision  of  treason,  murder  or  felony,  the  wife  shall  have 
her  dower,  and  saves  to  all  and  every  person,  other  than  to  the 
offender  jattained,  convict  or  outlawed,  all  such  right,  title,  interest, 
entry,  leases,  possession,  condition,  profit,  commodity,  and  heredita- 
ments,, as  they  had  before  or  at  the  time  of  the  attainder,  conviction, 
or  outlawry. 

17th  clause  provides,  that  the  statute  of  27  H  8,  for  felony  in  ser- 
vants stealing  the  goods  of  their  masters,  shall  stand  in  force. 

18th  clause  provides,  that  no  person  be  put  to  answer  for 
^  290  3  any  of  the  offenses  abovesaid  concerning  treason  by  preach- 
ing or  words  only,  unless  accused  before  one  of  the  king's 
council,  justice  of  assise  or  peace,  &c.  within  thirty  days  after  the 
offense  committed. 

19th  clause,  concealing  and  keeping  secret  any  high  treason  shall 
be  misprision  of  treason,  and  the  offender  shall  forfeit  as  heretofore 
hath  been  used  in  case  of  misprision  of  treason. 
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20th  clause,  calling,  writing  or  printing  the  French  king  king  of 
France  shall  not  be  adjudged  any  offense  within  thia  act. 

dlsl  clause  provides,  that  no  person  shall  be  indicted,  arraignedy 
condemned  or  convicted  for  any  offense  of  treason,  petit  treason, 
misprision  of  treason,  or  for  any  words  before  mentioned,  whereby 
he  shall  suffer  pains  of  death,  loss  of  goods,  imprisonment,  &c.  unless 
the  offender  be  accused  by  two  sufficient  and  lawful  witnesses,  or 
shall  willingly  without  violence  confess  the  same. 

I  have  mentioned  the  clauses  of  this  statute  at  large,  and  by  their 
mimbers,  because  there  be  many. things  observable  thereupon. 

By  the  first  clause  of  this  statute  all  those  numerous  treasons  and 
petit  treasons,  that  were  enacted  or  declared  at  any  time  since  23 
JS.  3.  are  wholly  taken  away,  except  ikai  of  counterfeiting,  clipping, 
washing,  or  filing  of  coin,  &c.  excepted  in  the  7th  clause ;  but  this 
doth  not  mention  oiisprisions  of  treason,  but  only  declares  what  mis- 
prision of  treason  is,  for  by  taking  away  the  treasons  themselves,  the 
misprisions  of  those  treasons  must  needs  cease,  as  a  crime. 

But  this  act  did  not  extend  to  alter  the  trials  in  case  of  treason, 
and  therefore  notwithstanding  this  actJhe  statute  of  28  H.  8.  cap.  15. 
for  treasons  at  sea,  2$  H.  8.  cap.  6.  for  counterfeiting,  &c.  in  Wales. 
32  //.  8.  cap.  4.  for  treasons  in  Wales j  33  H.  8.  cap.  23.  for  treasons 
to  be  tried  out  of  their  county,  35  H,  8.  cap.  2.  for  trial  of  foreign 
treasons,  stood  yet  in  their  force,  until  the  statute  oi  \  8^2  P.S^M. 
cap.  10. 

Again,  notwithstanding  that  by  some .  former  statutes  certain  of- 
fences, which  were  felony  b^ore,  as  wilful  burning  of  houses 
add  poisoning,  were  made  treason,  yet  the  repeal  of  those  [  291  J 
acts  that  made  them  treason  leaves  them  nevertheless  in  the 
state,  wherein  they  before  were,  namely  felony. 

Again,  upon  consideration  and  comparison  of  the  5th  and  6th 
clauses  these  things  are  observable,  namely,  1.  The  wisdom  of  the 
)£^w-makers,  that  put  the  very  same  offenses  in  words  spoken  in  a 
lower  rank  of  punishment  than  the  same  things  written  or  printed, 
making  the  former  but  a  misdemeanor  in  the  first  offense,  which  in 
printing  or  writing  was  treason  in  the  first  offense.  2.  it  is  observable 
upon  that  fifth  clause,  that. there  were  some  things  within  the  fifth 
clause,  that  might  be  treason  or  an  overt-act  of  treason  within  the 
statute  of  25  E.  3.  {other  than  euch  as  be  expressed  in  the  statute  of 
25  E.  3.)  vide  quse  supra  dicta  suni  cap.  13.  touching  the  treason 
in  compassing  the  king's  death. 

It  id  also  observable  upon  the  11th  clause,  that  when  an  offense  is 
made  treason  or  felony  by  an  act  of  parliament,  and  then  those  acts 
are  repealed,  the  offenses  committed  before  such  repeal,  and  the  pro- 
ceedings thereupon  are  discharged  by  such  repeal,  and  cannot  be  pro* 
ceeded  upon  after  such  repeal,  unless  a  special  clause  in  the  act  of 
repeal  be  made  enabling  such  proceeding  after  the  repeal,  for  offenses 
committed  before  the  repeal,  as  there  is  in  this  case. 

3  4*^  Ed.  6.  cap.  5.  Tho  it  primarily  concerns  riots,  yet  conse- 
quently it  concerns  treason  also :  thereby  it  is  enacted^ 
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1.  <^That  if  any  persons  to  the  number  of  twelve  or  more  assem- 
bled together  shall  intend,  go  about,  practise  or  put  in  nre  with  force 
of  arms  unlawfully,  and  of  their  own  authority  to  kill,  take  or  im- 
prison any  of  the  king's  privy  council,  or  unlawfully  to  alter  or 
change  any  laws  established  by  parliatnent  for  religion^  or  any  other 
laws  or  statutes  of  this  realm,  and  being  con^manaed  by  the  sheriff, 
justice  of  peace,  mayor,  Src.  by  proclamation  in  the  king's  name  to 
repair'to  their  houses,  if  they  shall  continue  together  by  the  space  of 
one  whole  hour  after  such  proclamation,  or  after  that  shall  willingly 
in  forcible  and  riotous  manner  attempt  to  do  or  put  in  ure  any  of  the 

things  itforesaid ;  this  shall  be  adjudged  treason  in^all  the 
[]  292  ]]  offenders,  their  aiders,  abetters  and  procurers,"    See  before 

in  chapter  XIV.  concerning  levying  of  war^  how  much  of 
this  hi^h  treason  is  within  the  statute  of  25  E,  3. 

2.  ^<  That  if  any  persons  i6  the  number  of  twelve  or  more  shall 
intend,  go  about,  practise  or  put  in  ure  in  maimer  aforesaid  to  over- 
throw, cut,  break  or  dig  up  pales,  hedges,  ditches  or  other  inclosure 
of  any  park,  inclosed  grounds,  banks  of  pools  or  fish-ponds,  conduits, 
conduit-heads,  or  pipes  td  the  same,  which  may  remain  open,  or  un- 
lawfully to  have  common  or  way  in  the  said  park  or  grounds,  or  to 
destroy  the  deer,  warrens  of  conies, dove-houses,  fish,  or  to  pull  down 
houses,  mills,  bays  or  barns,  or  to  burn  stacks  of  corn  or  grain,  or  to 
diminish  the  rents  or  yearly  values  of  any  manors,  lands,  fyc-  or  the 
price  of  any  victuals,  corn  or  grain,  or  any  other  thing  usual  for  the 
sustenance  of  man,  and  being  required,  as  before,  shall  not  depart, 
but  continue  an  whole  hour,  or  shall  after  that  forcibly  attempt  to  do 
or  put  in  ure  the  things  aforesaid  they  shall  be  adjudged  Melons  witV 
out  benefit  of  clergy." 

Vide  supra  cap,  14.  which  of  these  offenses  were  a  levying  of  war 
against  the  king. 

3.  "  That  if  any  person  unlawfully  and  without  authority  by  ring- 
ing of  bells,  sounding  of  drums,  trumpet,  horn,  or  other  instrument, 
by  firing  of  beacons,  by  tnalicious  uttering  of  words,  casting  of  bills 
or  writings,  or  by  any  act  whatsoever  raise  or  cause  to  be  assembled 
any  persons  to  the  number  of  twelve,  or  above,  to  the  inteht  that  they 
shall  do  any  of  the  acts  aforesaid,  who^hall  not  dissolve  their  assem- 
bly upon  such  proclamation  within  an  hour,  or  shall  commit  any  of 
the  said  acts^  then  they,  that  raise  such  assemblies,  shall  suffer  as 
felons." 

4.  <*  If  such  assemblies  to  the  number  of  forty,  and  above,  shall 
continue  together  two  hours,  or  shall  bring  weapons,  meat,  4*<?.  to  the 
persons  so  assembled,  it  shall  be  high  treason. 

5.  If  above  the  number  of  two  and  under  twelve  attempt  such 
things,  fyc.  as  abovesaid,  they  are  to  suffer  imprisonment. for  a  year, 
and  make  fine  and  ransom,  with  treble  damages  to  persons  damni- 
fied. 

6.  In  the  cases  of  treason  within  this  act  tenant  in  tail  is 
£.293  3  to  forfeit  to  the  king  during  life  only,  and  tenant  in  fee  simple 
to  forfeit  only  as  upon  attainder  of  felony. 
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'  7.  Power  is  given  to  the  sheriffs,  justices,  mayor,  i*c.  to  raise 
power,  and  array  them  in  manner  of  war  against  the  rioters,  to  the 
intent  to  apprehend  the  rioters;  and  if  the  said  rioters  do  not  depart 
upon  proclamation  but  continue  together,  it  shall  be  lawful  for  the 
sheriff,  fyc.  after  such  commands  to  kill  the  rioters ;  if  after  such 
commandment  it  fortune  any  of  the  riotors  be  killed  upon  such  ac- 
count, the  sheriff,  4*^.  or  any  assembled  by  him  shall  thereof  be  dis- 
charged: then  follows  the  punishment  of  those,  who  refuse  to  assist 
the  sheriff,  or  justice  in  the  repression  of  riots.. 

Movers  to  such  riots  are  guilty  of  felony  without  clergy,  and  per* 
sons  solicited  thereunto  not  revealing  it  to  suffer  three  months  im- 
prisonment. 

This  act  being  made  in  a  great  measure  for  the  support  of  the  re* 
formed  religion  under  Edward  VI.  was  as  to  all  points  of  IreasoQ 
therein  contained,  repealed  by  1  Mar,  cap.  1.  but  in  effect  the  very 
aame  offenses  were  enacted  felonies  within  clergy  by  1  Mar,  sess.  2i 
cap,  12,  which  was  to  continne  to  the  end  of  the  next  parliament, 
and  after  the  death  of  queen  Mary  was  re-enacted  by  1  Eiiz.  cap, 
16.  to  continue  during  her  life,  and  till  the  end  of  the  next  session 
after  her  death,  hut  then  expired. 

That  which  I  would  observe  upon  this  act  is  this,  how  careful 
they  were  in  this  time  not  to  be  over-hasty  in  introducing  construc- 
tive treasons,  and  to  shew  how  tho'  opinions,  of  the  parliaments  of 
Edward  VI.  queen  Mary^  queen  Elizabeth  went,  as  to  the  point  of 
constructive  treason,  and  how  careful  they  were  not  to  go  far  in  ex^ 
tending  the  statute  of  25  E,  3.  beyond  the  letter  thereof. 

As  to  the  point  of  indemnifying  those,  that  killed  the  rioters  in 
assistance  of  the  sheriff,  it  is  true,  that  the  killing  of  rioters  barely 
for  contimiing  together  after  proclamation  required  a  new  law  to 
indemnify  it,  as  in  the  statute  is  provided ;  but  if  rioters  resist  the 
sheriff  in  bis  endeavour  to  apprehend  them,  or  make  head  against 
him,  or  continue  to  put  in  ure  their  riotous  acting,  as  pull- 
ing down  houses,  inclosures,  fyc,  if  the  sheriff,  or  those  that  [  294  ] 
come  in  aid  of  him,  kill  any  of  them,  the  law  and  the  statute 
of  2  H,  5.  cap,  8.  do  indemnify  them,  as  shall  be  hereafter  more  fully 
declared. 

By  5  4*  6  E.  6.  caj9.ll.  <<  If  any  person  by  open  preaching,  ex- 
press words  or  sayings  do  expressly,  directly  and  advisedly  set  forth 
and  affirm,  that  the  king,  that  now  is,  is  an  heretic,  schismatic, 
tyrant,  infidel,  or  usurper  of  the  crown,  or  that  any,  his  heirs  or  su&> 
cessors,  to  whom  the  crown  is  to  come  by  the  statute  of  35  H.  8* 
being  in  lawful  possession  of  the  crown,  is  an  heretic,  schismatic^ 
tyrant,  infidel,  or  usurper  of  the  crown  then  such  person,  his  aiders, 
abettors,  procurers,  counsellors,  atid  comforters  knowing  the  same, 
shall  for  the  first  offense  lose  their  goods  and  be  imprisoned  at  the 
king's  will,  for  the  second  offense,  after  conviction  for  the  first,  lose 
the  profits  of  their  lands  and  ecclesiastical  benefices  during  their 
Jives,  and  be  perpetually  imprisoned,  and  for  the  third  offense,  after 
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the  second  conTiction,  be  a4judged  traitors,  add  lose  their  UveSi  aod 
forfeit  as  in  case  of  high  treason. 

<<  If  any  person  shall  by  writing,  printings  painting,  canring,  or 

graying,  directly,  expressly  and  advisedly  publish,  set  forth  and 

affirm,  that  the  king,  or  any  his  heirs  or  soccessors,  ^e,  is  an  heretic, 

schismatic,  tyrant,  infidel,  or  usurper^  it  shall  be  high  treason,  aud  ba 

shall  forfeit  as  in  case  of  high  treason. 

^  If  any  person  or  persons  rebelliously  detain  the  king's  castl^s^ 
or  fortresses,  ships,  ordinance,  artillery  or  fortifications,  and  do  aol 
render  them  up  to  the. king,  his  heirs  or  successors  withifi  six  days 
after  proclamation  under  the  great  seal,  it  shall  be  treason,  and  tlia 
offender,  his  aiders,  ^c,  knowing  of  the  said  Qfienses  shall  suffer  and 
forfeit  as  in  case  of  high  treason. 

<<  If  any  the  king's  subjects  commit  treason  contrary  to  this  act  or 
any  other  act  in  force  out  of ,  the  realm,  it  shall  be  inquired  and  pre* 
sented  by  twelve  men  of  any  county,  which  the  king  by  commis* 
sion  shall  assign,  as  if  committed  within  the  realm,  and  tb^  hka 
process  thereupon,  as  if  done  within  the  realm,  and  the 
[295]  outlawry  against  an  offender  inhabitii>g  out  of  the  realm 
shall  be  as  effectual  as  if  be  had  been  resident  within  the 
realm. 

^  But  if  he  render  himself  upon  the  outlawry  within  a  year,  he 
shall  be  received  to  traverse  the  indictment.(dr) 

<^  Persons  attainted  of  any  treason  shall  forfeit  to  the  king  all  their 
lands  of  any  estate  of  inheritance  in  their  own  right  at  the  time  of  the 
treason  committed,  or  at  any  time  after. 

<<  No  proceeding  shall  be  on  any  the  offenses  aforesaid  committed 
only  by  preaching  or  words,  unless  the  offender  be  accused  thereof 
within  three  months  before  one  of  the  king's  council,  justice  of  as- 
sise, justice  of  peace  being  of  the  quarumf  or  two  justices  of  peace 
in  the  shire  where  the  offense  is  committed;  concealment  of  any  high 
treason,  shall  be  adjudged  only  misprision  of  treason,  aod  the  offender 
to  forfeit  as  in  misprision  of  treason. 

<<  Provided  that  no  person  shall  be  indicted, arraigned,  condemned^ 
convicted  or  attainted  for  any  ^f  the  treasons  or  offenses  aforesaid, 
or  for  any  other  treasons,  that  noW  be,  or  hereafter  shall  be,  which 
shall  be  hereafter  perpetrated,  committed,  or  done,  unless  the  same 
offender  or  offenders  be  therefore  accused  by  two  lawful  aceusersy 
which  said  accusers  at  the  time  of  the  arraignment  of  the  party  ac* 
cused,  if  they  be  living,  shall  be  brought  in  person  before  the  party 
so  accused,  and  avow  and  maintain  that  which  they  have  to  say 
against  the  said  party  to  prove  faim  guilty  of  the  treasons  or  offenses 

*  (x)  This  clause  remains,  as  oar  author  observes  below,  unrepealed  to  this  day,  so  that 
it  was  great  injostice  te  deny  the  benefit  of  a  trial  within  the  year  to  Sir  Tlemas  ilraa- 
stroi^,  who  was  oiit-Iawed,  while  he  wa«  beyond  sea,  36  Cmr»  S.  and  of  this  opinioo 
was  the  house  of  coromooa  by  fbeii  ToCe  JVov.  19, 1€89»  when  it  waa  lesohred,  that  Sir 
Thomas  ArmHrong*»  plea  ought  to  have  been  admitted  according  lo  the  statute  of  5  3r  6 
E.  6.  see  State  TV.  Vol,  III.  p.  896.  and  accordingly  the  like  plea  was  allowed  to  John- 
son,  who  was  indicted  for  connterfeitiog  the  coin,  Imeh.  3  Chn,  9.  JBL  iZrahfao  he  had  broke 
prison,  and  was  retalien  in  EngiamL 
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eantained  in  the  bill  of  indictment  laid  against  the  party  arraigned, 
unless  the  party  arraigned  shall  willingly  without  violence  confess 
the  same:  a  saving  of  the  right  of  all,  other  than  the  offenders  and 
their  heirs,  or  such  as  claim  to  their  or  any  of  their  use:  the  wife  of 
the  party  attainted  of  these  or  any  other  treasons  shall  be 
barred  of  dower  of  the  lands  of  the  party  attainted,  so  long  [  296  J 
as  the  attainder  stand  in  force/'[2] 

Upon  this  statute  many  things  are  observable.  1.  That  it  should 
seem,  that  neither  the  writing  of  these  scandalous  words^  nor  the 
bare  detaining  of  the  king's  fohs  or  ships  were  treason  within  the 
statute  of  95  E.  S.  for  if  they  had  been  such,  this  act  would  not  have 
been  made.[S]  2.  The  second  thing  observable  is  the  great  discrimi* 
nation,  which  in  this  act  is  made  between  words  and  writing,  the 
latter  being  made  treason,  the  formed  only  misdemeanor  in  the  two 
first  offenses,  altho  the  words  be  the  same  in  both.  3.  That  so  much 
of  this  act,  as  is  introductive  of  new  treason, is  repealed  by  the  statute 
of  1  Man  cap*  1.  but  whether  those  two  penalties  previous  to  trea* 
son  in  case  of  words,  visf.  for  the  first  and  second  offense,  be  repealed 
by  any  statute,  seems  doubtful,  for  those  are  not  treason.  4.  But 
those  clauses  in  this  statute,  that  concern  trial  of  foreign  treasons, 
concerning  outlawjry  of  persons  beyond  the  .sea,  forfeiture  of  lands  of 
inheritance  of  the  party  attainted,  loss  of  dower  by  the  wife  of  the 
party  attainted,  stand  unrepealed  to  this  day;  and  so  it  is  held  by 
many,  that  the  clause  concerning  two  accusers  stands  still  on  foot; 
de  quo  vide  poaiea. 

Touching  the  clause  for  the  forfeiture  of  the  lands  of  the  party  at- 
tainted there. are  these  things  considerable. 

1.  That  by  this  clause  tenant  in  tail  of  the  gift  of  the  king  doth  by 
his  attainder  forfeit  his  estate^tail,  notwithstanding  the  statute  of 
34  H.  8.  cap.  20.  for  as  that  statuto  coming  after  26  fy  33  H.  8.  did, 
as  to  that  case,  repeal. so  much  of  those  acts;  so  this  statute  of  5  4*  6 
E.  6i  coming  after  34  H.  8.  doth  repeal  that  statute,  a9  to  the  case  of  * 
attainder  of  treason  of  such  dohee  in  tail. 

2.  That  this  lict  varies  much  from  the  penning  of  the  acts  of 
26  and  33  H.  8.  for  they  setoied,  as  hath  been  observed,  to  fasten 
upon  lands  in  right  of  a  corporation  sole,  as  bishop,  abbot,  4*c.  but 
this  limits  it  only  to  lands  in  their  own  right,  which  possibly,  tho 
an  affirmative  clause,  may  correct  the  extent  of  the  statutes  of 
26  and  33  /£  8.  and  bind  up  the  forfeiture  to  lands  only  in  their  owa 
right. 

As  to  the  point  condern\ng  the  two  lawful  accusers  these 
things  will  be  considerable,  1.  Whether  it  extends  in  law  to  [  297  J 
new  treasons  made  after  this  act    2.  Whether  by  any  statute 

[3]  ^  I  do  not  fio4  npoD  lookiqg  over  the  8t0t9  7Via2e.  that  in  crown  proeeeottoqs  any 
great  regard  was  paid  to  the  acta  of  EdiD.  6.  for  near  a  century  after  they  were,  passed ; 
or  indeed  to  the  common  well  known  rules  of  legal  evidence.  This  every  man  who  will 
do  so  much  penance  as  to  read  over  the  StaU  Driala  during  the  reigns  of  queen  Eliz,  and 
king  Jmrnat^  will  find  to  have  been  the  doctrine  and  practice  of  the  times,"    Foti;.  934* 

{dj  See«ii4e,|i.l46, 
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this  be  repealed.    3.  AdmUtin^it  be not^  what  shall  be  said  two  law* 
ful  ascusers.    4.  What  a  confession. 

I.  The  statute  of  5  ^  6  E.  S.  abore-mentioned  appoints  two  law- 
ful accusers  in  case  of  all  treason  enacted  or  to  be  enacted;  therefore 
if  a  new  treason  were  made  b^  a  subsequent  act  of  parliament  with« 
out  any  clause  that  directs  the  indictment  or  trial  in  any  other  man* 
ner  than  is  appointed  by  5  ^  6  E.  by  the  words  of  this  act  there 
must  be  two  lawful  accusers,  both  upon  the  trial  and  indictment. 

But  there  have  been  great  opinions,  that  tho  the  words  of  5  ^  6 
'E.  6.  extends  to  treasons  that  shall  be  hereafter  enacted,  yet  this 
clause  doth  not  extend  in  law  to  such  new  treasons,  unless  special 
provision  be  made  for  the  same  in  the  act  making  such  new  treason : 
others  have  been  of  a  contrary  opinion,  because  it  only  concerns  the 
manner  of  proceeding,  which  iftay  be  directed  by  a  precedent  act,  as 
upon  the  statute  of  18  Eliz,  cap,  5.  21  Jae.  cap.  4. 

II.  But  certainly, if  there  be,  by  a  subsequent  statute,  any  deroga- 
tory clause  from  this  statute,  the|i  there,  need  not  be  two  lawful  ac- 
cusers. 

Therefore  upon  the  statutes  of  I  ^*2  P.  tjr  M.  cap.  1 1.  in  treason 
for  counterfeiting  the  coin  current  hefe,  or  for  clipping  and  impairing 
of  coin  (which  was  then  conceived  a  treason  not  repealed  by  1  JIfan 
cap,  1.)  the  evidence  and  course  of  proceeding  at  common  law  both 
upon  the  indictment  and  trial  are  restored,  and  so  no  necessity  of  two 
witnesses;  this.is  agreed  on  all  hands.     Co.  PL  Cor.  p.  25. 

Again,  tho  the  treason  for  clipping  or  washing  of  coin  declared  by 
3  H.  5.  cap.  6.  were  repealed  by  the  statute  of  1  Mar.  cap.  1.  as  is 
declared  by  the  preamble  of  the  statutes  of  5  Eliz.'cap.  11.  and  18 
Eliz.  cap.  1.  and  that  the  same  is  newly  made  treason  by  the  statutes 
of  5  and  18  Eliz»  and  consequently,  were  there  no  more  in  the  case, 
two  witnesses  might  be  requisite  by  the  words  of  the  act  of  5  4*^ 
Ed.  6.  because  those  are  newly  made  treasons,  yet  by  the  penning 
of  those  statutes  of  5  and  18  Eliz.xx  is  not  necessary,  be- 
[  298  ]  cause  the  words  in  both  statutes  are  being  lawfully  con^ 
vicied  or  attainted  according  to  the  order  nnd  course  of 
the  laWy  which  takes  in  the  whole  proceeding,  as  well  indictment  as 
trial ;  for  the  course  of  law  therein  mentioned  seems  to  be  intended 
the  common  law,  and  at  common  law  there  was  no  necessity  of  two 
witnesses  in  any  case  of  treason. 

And  altho  the  statute  of  I  ^2  P.i^  M.  cap,  11.  did  take  clipping 
and  washing  to  be  continuing  treasons,  and  therein  might  mistake, 
yet  there  being  an  express  clause  in  that  .statute,  that  in  those  cases 
the  evidences  at  common  law  should  be  restored;  this  direction  might 
take  off  the  statutes  of  1  4*  5  E.  6.  as  to  the  two  witnesses  in  those  . 
cases,  and  so  have  an  influence  upon  the  statutes  of  5  4*  18  Eliz.  or 
at  least  may  go  far  in  jexpounding  them  to  restore  the  evidence 
required  at  common  law  in  those  cases. 

But  whether,  as  to  all  other  treasons, the  general  clause  in  the 
statute  ,of  1  4-  2  P.  4*  M.  cap.  10.  that  all  trials  hereafter  to  be 
awarded  or  made  for  any  treason  shall  be  had  and  used  only 
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acceding  to  the  due  order  and  course  of  the  common  laws  of  this 
realm  and  not  otherwise^  have  taken  away  the  necessity  of  two 
witnesses  upon  the  indictment,  hath  been  controverted,(y)  for  on  all 
bands  it  is  agreed,  that  it  takes  away  the  necessity  of  two  witnesses 
upon  the  trial,  if  there  were  no  more  in  the  case. 

My  lord  Coke  in  Pla.  Cor.  p.  25,  ^6.  delivers  his  opinion,  that  two 
witnesses  are  necessary  upon  the  indictment  in  case  of  all  treasons, 
other  than  those,  that  are  for  counterfeiting,  clipping,  or  impairing 
the  coin,  and  gives  many  weighty  reasons  for  it,  and  cites  a  resoln* 
tion  in  14  Eliz.  lord  Lumley^s  case,  and  4  Mar.  Bro.  Corone^  219. 
for  according  to  him  the  indictment  is  a  distinct  thing  from  the  trial ; 
therefore  the  statute  of  I  ^  2  P.  4*  -^^  cap.  10.  extending  only  to 
the  trial  doth  not  take  away  the  necessity  of  two  witnesses  upon 
the  indictment,[3]  and  accordingly  the  general  opinion  bath  run  thus 
fiince.(;2:) 

But  yet  much  is  to  be  alledged,  that  the  statute  of  1  ^2 
P.  4"  ^-  cap.  10.  extends  as  well  to  reduce  (he  indictment,  [299  } 
as  the  trial,  to  the  course  of  the  common  law. 

1.  Because  it  seems  to  be  the  intent  of  the  statute  to  involve  the 
indictment  under  the  general  appellation  of  the  trial,  according  to  d 
4-  3  P.  4*  M.  Dy.  132.  a.  and  tho  it  is  true,  that  1  P.  ^M.  Dy.  99, 
100.  in  Thoma^s  case  there  were  two  accusers  required,  yet  that 
was  before  the  statute  of  1  4*  ^  P-  4"  ^-  ca/7.  10. 

2.  Because  this  statute  of  \  fy  %  P.  i^  M.  cap.  10.  in  other  cases 
extends  as  well  to  the  indictment,  as  the  trial;  it  is  agreed,  that  the 
statute  of  33  H,  8.  cap.  23.  concerning  trial  of  treason  in  a  foreign 
county,  is  wholly  repealed  by  1  4*  ^  P  4*  -3/.  cap.  10.  quod  vide  Co. 
P.  C  p.  27.  Dy.  l^.  whereas,  if  it  should  only  refer  to  the  trial, 
the  indictment  might  still  be. in  a  foreign  county,  and  so  he  might  be 
indicted  in  a  foreign  county,  and  yet  must  be  tried  in  the  proper 
county:  vide  accordingly  resolved  ^.12  Eliz.  Dy.  286.  6.  touching 
the  rebels  in  the  Norths  where  Stamford's  opinion,  Lib.  III.  cap. 
26.{a)  is  denied  by  all  the  judges  of  both  benches;  again,  the  stalitie 
of  33  H.  8.  dip.  20.  touching  the  indictment  and  trial  of  lunatics  in 
any  eoutity  the  king  shall  appoint,  is  repealed  by  this  act  of  1  4*  ^  P* 
4*  M.cap.  10.  as  well  to  the  indictmept  as  the  trial:  vide*dnders^ 
Sep.  n.  164.  ^rden's  case.(A) 

3.  The  indictment  is  in  common  speech  a  part  of  the  trial,  or  at 
least  a  necessary  incident  to  it ;  and  it  should  be  necessary  to  have 
two  witnesses  to  the  itldictment,  it  would  eonsequently  be  necessary 

(y)  See  Kel.  9, 18,  49. 

{x)  State  TV.  Voi.  III.  p.  56.  the  case  of  lord  Cawtlemain^  Ibid.  p.  415.  earl  ofShaJU- 
fcfry*«  case;  ».  €45.  lord  nuBieVt  case,|i*  733.  colonel  Sidney^s  caie. 
~  ^.  C.  p.  90.  (b)  1  And.  105. 


(«)  S,  P.  C.  p.  9U 


JL^ 


[3j  This  distinction  is  entirely  withont  foundation  even  upon  the  foot  of  those  statntes 
(the  acts  of  Edw.  S.  J^  P.  Sf  M.)  But  the  present  set,  (7  H  til.  3.  c.  3.  $.  2.)  hath  not 
fefi  room  for  that  distinction*  For  it  enacteth  Aat,  **  No  person  shall  he  indictid^  SfC* 
bat  upon  the  oatha  of  two  lawful  witneakes,"  &c  Fo$i.  233.  I  ^i$t^  P.  C.  12$. 
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to  have  them  upon  the  trial  also;  for  by  the  statute  of  5  4*  6*  JS.  6. 
cap.  11.  the  two  witnesses,  that  are  upon  the  indictment,  must  avow 
their  testimony  in  the  presence  of  the  party  upon  his  arraignment: 
and  it  seems  incongruous,  thtit  a  greater  evidence  should  b^  required 
to  the  indictment,  which  is  only  an  accusation,  than  to  the  trial,(c) 
where  the  party  is  to  be  convicted ;  therefore,  if  the  statute  of  1  4"  ^ 

P.  fy.  M.  intended  to  take  it  away  upon  the  trial,  it  canoi^ 
f  300  3  b^  supposed  to  continue  the  necessity  of  two  witnesses  upoa 

the  indictment 

4.  There  is  also  a  great  authority  for  this  opinion:  vidit  the  resolu- 
tion and  reason  of  the  judges  in  ^rden^s  case,  Andern,  Bep.  n* 
154.({/),  where,  they  resolved,  that  they  could  not  be  indicted  in  a 
foreign  country  upon  the  statute  of  33  H.  8.  23.  because  the  statute 
1 4*  2  P.  fy  M*  cap.  10,  restoreth  the  common  law  as  well  in  relation 
to  the  indictment  as  the  trial,  and  the  trial  includes  the  indictment; 
and  this  was  by  all  the  justices  and  barons  so  resolved^  which  case 
is  also  reported  by  justice  Clench,  n.  17.  to  be  19  Navem.  2€  Elir* 
Again  ibidem  n.  28.  ^<  Fuit  tenus  per  les  justices,  que  ou  le  statute 
de  E.  6.  est,  que  inditement  de  treson  sera  per  2  testes,  &  le  statute  de 
Teine  Mary  est,  que  tresons  sey  try  solonc  le  common  ley,  que  ore 
inditemenis  sey  solono  le  common  ley;  car  inditement  est  parcel  de 
tryal,  car.nul  tryal  poet  estre  saiiis  inditement,  and  sic  fuit  in  Somer* 
ville*8  &  Arden^i  case. 

5.  It  hath  been  the  care  of  the  parliaments  since  in  their  acts  to 
make  provision  for  two  witnesses  in  cases  of  treasons-newly  made, 
vide  statutes  13  Eliz.  cap.  1.  13  Car.  2.  cap.  1.  so  that  it  was  thought, 
that  the  statute  of  5  4*  6  jS.  6.  was  not  of  force  as.  to  the  two  witness- 
es, at  least  as  to  treasons  newly  enacted,  otherwise  in  cases  of  new 
treasons  they  needed  not  these  provisions.(6)[4j 

(e)  Lord  Ctke  JP.  C.  p.  95.  wmyn  the  ffteateat  luroof  it  most  of  all  Deoeasary  at  tb«  tiina 
of  the  indictment,  because  that  is  the  ronndatioa  of  all  the  real,  and  is  commonlj  fouiul 
in  the  abaence  of  the  partf  aecaaed. 

{d)  1  And.  107. 

(e)  I  fit  were  ooly  queitkmablet  that  waa  roMon  snfficiant  for  raakiiSf  aoch  provinom 
VidB  9upra,  p.  361. 

[4]  At  common  law,  one  witneaa  was  aufficient  Jn  caae  of  treason  as  well  as  on  any 
other  capital  charge.  The  two  witnesses  were  first  required  bj  the  1  Edw,  6.  c.  13.  and 
the  5  4r  6  Edw,  6.  e.  11.  l*he  act  of  ISf  3  P,  Sf  M,e,ll.  excepts  persons  accnsed  of 
treasons  relating  to  the  coin.  The  7  Will.  3.  only  extends  to  treasons  working  cormp. 
tion  of  blood,  and  expressly  excludes  the  oonnterfeiting  the  coin,  seals,  &c. ;  only  ono 
witness  is  required  in*  the  trial  of  these  offences.  1  Leach,  C.  C.  43.  The  same  provision 
is  contained  in  the  8  ^r  9  ^U-  3.  c.  36.  s.  7.  and  6  Oeo.  3.  c.  53. «.  3.  By  the  39  4*  40 
Oe^  3.  e.  93.  and  S  Sf  S  Viet,  e.  51.  where  the  overt  act  alleged  is  an  attempt  upon  th« 
king's  life,  the  party  shall  be  tried  as  in  case  of  murder.  The  stat  7  Will,  3.  does  not 
require  that  each  overt  act  shall  be  proved  by  two  witnesses,  but  only  that  the  treasoa 
shall  be  so  fH-oved. '  It  expressry  declares  that  there  shall  be  either  two  witnesses  to  the 
same  overt  aet|  or  one  witness  to  one  and  another  witness  to  another  overt-set  of  the 
same  species  of  treason.  Fo$t,  335.  I  EoMt,  P.  C.  139.  But  if  several  overt  acti  be 
proved  by  different  witnesses  singly,  such  overt  acts  must  relate  to  the  same  kind  of 
treason,  otherwife  it  is  insufficient  by  tj^  express  provision  of  the  statute,  which  in  this 
respect  is  only  declaratory  of  what  was  the  known  rule  of  law  before,  id.  130.  dee  esse 
of  the  Regieide9,  Kel.  9.  Lord  Si^fard*9  case,  3  SL  tr.  304.  Sir  T.  Raym.  407.    Thtf 
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.  And  thus  the  reasons  stand  on  both  sides,  and  tho  these  seem  to 
be  stronger,  than  the  former,  yet  in  a  case  of  this  moment  it  is  safest 
to  hold  that  in  practice,  which  hath  least  donbt  and  danger;  quod 
dubiiasy  nefecerisy  especially  in  cases  of  life ;(/)  but  upon  misprision 
of  treason  two  witnesses  are  requisite  both  upon  the  indictnient  and 
trial.  ^  Co.  P/«:  Cor,  p.  24. 

III.  The  third  thing  considerable  in  this  clause  is,  what 
shall  be  said  two  lawful  accusers  within  this  statute,  if  it  be  [  301  J 
of  force. 

As  to  the  accusers  mentioned  in  the  statute  of  5  4*  6  jS.  6.  cap.  1 1  • 
they  are  no  other  than  the  two  lawful  and  sufficient  witnesses  men* 
tioned  in  the  statute  of  1  B,  6.  cap.  12.  in  fine;  this  is  agreed  by  my 
lord  CokCy  PL  Cor.  p.  25. 

Now  whaAre  lawful  witnesses  in  this  case  is  considerable;  the 
lawfulness  of  witnesses  must  respect  either,  1.  The  persons,  or  else, 
^.  The  testimony  of  the  witnesses.  ' 

1.  As  in  relation  to  the  persons  of  witnesses,  those  are  said  law* 
fnl  witnesses,  which  by  the  laws  of  England  are  allowed  to  be  wit^ 


A  feme  covert  is  not  a  lawful  witness  against  her  husband  Qp}  in 

if)  However  eince  our  anthor  wrote  thia  matter  it  in  great  measare  lettJed  fyy  7  W^  9. 
tap,  3.  whereby  it  is  enacted,  <*  That  in  all^cases  of  high  treason,  whereby  any  corruptioa 
«if  blood,  4rc.  no  person  shall  be  indicted,  tried  or  attainted,  but  upon  .the  oaths  of  two 
lawful  witneates  to  the  same  treason ;  but  out  of  this  act  are  excepted  all  proceedings  in 
parliament,  or  pr6eeedings  for  ooonCerfeiling  die  king's  eoixt,  great  seal,  privy  seal«  or 
signet  or  sign  knanual. 

{g)  Co.  £sl.  6. 6.  - 

Ml'  ■      ■     I      ■  ■       ■  I  «  ■ Ill  lit  I         ■     • 

I 

Aeoessity  of  two  witnesses  to  prove  the  treason  extends  as  well  to  the  finding  of  the  bill 
crf'tndictinent  by  the  grand  jury  as  to  the  trial  itself  in  open  court,  by  the  very  words  of 
all  the  acts,  •»  that  no  person  shall  be  indicted^'*  Sfc.  3  ins.  35.  Ftmt,  239.  .1  East,  P.  C. 
1S8.  If  one.  overt  act  be  proved  by  pne  witness  m  the  county  in  which  the  trial  is  had. 
which  gives  tlie  grand  jury  jurisdiction  to  inquire,  another  overt  act  of  the  same  speeios 
of  treason  proved  by  another  witness  in  a  di^rent  oonnty  will  make  two  witnesses 
within  the  sUt  7  WiU.  3.  Case  ofJeUiat,  1  East,  P.  C.  \  30.  Oavan*$  esse,  S  SH.  TV.  87X 
Though  it  requires  two  witnesses  to  each  treason,  yet  a  collateral  fact  not  tending  to  the 
proof  of  the  overt  acts,  may  be  proved  by  one.  Post.  340.  Vavghan*9  ease,  5  St.  TV.  38. 

By  the  CimHUuiUn^  Art,  3.  SeeL  3>  No  person  shallbe  convicted  of  treason,  unless  on 
the  testimony  of' two  witnesses  to  the  same  overt^act,  or  confession  in  open  court.  Tho 
same  provision  is  to  be  found  in  the  1st  sect  of  the  act  of  30  April,  1790.  The  provision 
in  the  Constitution,  that  the  two  witnesses  must  he  to  the  same  overt  act.  Was  m  cense^ 
quence  of  a  construetion  which  had  prevailed  in  England^  that  thoogh  two  witnesses 
were  .required  to  prove  an  act  of  treason,  yet  if  one  witness  proved  an  aet  and  another 
wiUiess  another -act .  of  the  same  species  of  treason,  it  was  sufficient;  a  decision  which 
has  always  appeared  to  me  contrary  to  the  true  intention  of  the  law  which  made  two 
witnesses  necessary.  Per  IredeU^  J.  Charge  to  the  Grand  Jury,  TV.  of  Friei^  14.  When 
two  witnesses  are  produced,  who  prove  the  Overt  act  laid  in  the  indictment,  there  mi|ffat 
be  then  evidence  drawn  from  other  counties  respecting  the  intention ;  this  is  the  opinion 
of  Judge  Fatter^  and  it  is  my  opinion,  i^.  174,  Two  witnesses  are  neccfssary  on  the 
indictment  aa  well  as  upon  the  trial  in  court  Id.  14.  But  it  was  said  by  Marshall 
C.  J.  (1  Burr^t  TV.  142,)  that,  thoogh  **the  Constitution  declares  that  two  witnesses' 
are  necessary  to  produce  conviction ;  yet  it  may  not  be  so  strictly  and  absolutely  neces- 
sary to  authorise  an  indictment'*  The  same  proof  is  not  required  ,to  commit  a  person 
ht  high  treason  as  would  be  necessary  to  convict  him  on  a  trial  in  chief.  uL  11.  Serg, 
as  Const.  373.  See  also  lUip.  v.  M^Carty,  3  Dall  86.  Judge  WiUon't  \Vwkw,w>L% 
p.  364.  Dsms's  Virg.  Cr.  Law,  56. 
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dsise  of  treason,  yet  ib  I6rd  (ktatlehanen^s  ca9e(A}  upon  an  indict- 
ment for  a  rape  upon,  his  lady  by  another  by  her  husband's  present 
ibrce,  she  was  received  as  a  witness  by  the  advice  of  the  judges,  that 
assisted  at  that  trial,  and  upon  her  evidence  he  was  convicted  and 
executed. 

But  a  woman  is  not  bound  to  be  sworn  or  to  give  eridetice 
against  another  in  case  of  theft,  i$rc.  if  her  husband  be  concerned,  tho 
it  be  material  against  another,  and  not  directly  against  her  husband. 
DalL  cap,  \\\,{i)  ^ 

Upon  an  indictmeht  upon  the  statute  of  3  H.  7.  cap.  2.  for  taking 
away  forceably  and  -marrying  a  woman,  the  woman  so  married  may 
be  sworn  against  her  husband,  that  so  marries  her,  if  the  force  weiiie 
continuing  upon  her  till  the  marriage;  and  thus  it  w^done  in  the 
case  of  lady  Fuhoood^  M  13  Car.  I.  B.  fl.  Croke{k)  afll  accordingly 
seriatifn  resolved  by  all  the  judges  of  the  kind's  bench  lately  in  the 
*case  of  Brown!,  Trin.  25  Car.  2.(/)'for  these  reasons:  1.  Because 
otherwisei  the  statute  would  be  vain  and  useless,  for  possibly  all  that 
were  present  were  of  the  offender's  confederacy.  2.  The  marriage', 
tho  a  marriage  de  factOj  yet  if  it  were  effected  by  a  continued  act  of 
force,  was  not  a  marriage  de  jure^  for  it  was  dissolvible  by 
r  302  3  divorce,  unless  ratified  by  a  subsequent  free  <:ohabitation  or 
consent.  But  3dly  and  principally,  because  it  was  fla^^ 
grdiUe  crimine^  for  the  child  was  taken  away  upon  the  Thursday, 
married  the  Friday^  and  seized  by  the  guardian  the  next  day,  before 
they  had  lain  together,  and  the  force  was  all  that  while  continuing 
upon  her.  4.  There  were  other  witnesses,  that  proved  the  first  taking 
away  by  force  against  the  child's  will,  tho  there  were  nO  witnesses 
to  prove  the  marriage  forceabie  but  herself,  who  expressly  swore, 
that  she  was  married  against  her  will;  upon  all  which  circumstances 
it  was  niled,  that  she  should  be  examined  in  evidence,  and  the  credi- 
bility of  her  testimony  left  to  the  jury;  but  most  were  of  opinion,  that 
bad  she  lived  with  him  any  considerable  time,  and  assented  to  the 
marriage  by  a  free  cohabitation,  she  should  not  have  been  admitted 
as  a  witness  against  hqr  husband;  he  tvas  convicted  and  had  judg- 
ment of  death,  and  was  executed.[5] 

Regularly  an  infant'  under  fourteen  years  is  not  to  be  examined 
upon  his  oath  as  a  witness;;  but  yet  the  condition  of  his  person,  as 
if  he  be  intelligent,  or  the  nature  of  the  fact  may  allow  an  exami^ 
nation  of  one  under  that  age,(m)  as  in  case  of  witchcraft  an  infant 

(h)  Hut.  115.  Ruth.  Collect.  VoL  JI.  p,  93-101.    State  Tr.  Vol  I.  p.  366. 

(i)  JV.^Bdft.  cap.  164.  P;  540. 

\k)  Cro,  Car,  482, 484,  488,  493.  the  like  was  done  in  the  cue  ot  Haagen  Swendgen^ 
Mifih,  XAnn,  B,  R.  State  Tr.  VoL  V.  p.  453. 
,    (0  1  Van.  943.    3i:e6.1ft3. 

'    (m)  By. the  laws  of  Ina  a  child  tefl  yean  old  was  allowed  to  be  &  witoew  in  theft. 
Vide  L  L.  Inm.  I.  T. 

'■'      ■   '.  ■      r  <•  ..I   I,-  I     ■ ,.  .  ■       -   .,     I, 

[5]  As  to  the  competency  ofhubsand  and  Wife  to  r\je  cfidence  for  of  against  oaeli 
other,  see  iZotfoe;  Cr.'£v.  (Mr.  iSSbtfriiPooirf  Edition,)!  13. 


HESTORIA  PLACITORUM  CpRON^^  308 

of  nine  years  old  has  been  allowed  &  witness  iigainst  his  own  mother* 
DaUon,{n) 

And  tbe  tike  may  be  in  a  rape  of  one  under  ten  years  upon  the 
statute  of  18  Eliz.  cap.  6.  and  the  like  hath  been  done  in  case  of  bug? 
gery  upon  a  boy  upon  the  statute  of  25  H,  8.  cap.  6. 

And  surely  in  some  cases  one  under  the  age  of  fourteen  years,  if 
otherwise  of  a  competent  discretion^  may  he  a  witness  in  a  case  of 
treason:  vide  qtue  Jfupra  dixi,p.  Z6, 

A  man  concerned  in  point  of  interest  is  not  a  lawful  accuser  or 
witness  in  many  cases^  the  party  to  an  usurious  contract,  cannot  bd 
a  witness  to  prove  an  usurious  contract^  upon,  an  information,  if  the 
money  be  not  paid,  for  he  swears  to  avoid  bis  own  debt  or 
security  ;(o)  but  if  the  money  be  paid  he  may  be  a  witness  [SOSj 
to  prove  it,  where  another  informs,  for  he  is  to  gain  nothing. 

And  therefore  if  any  man  hath  the  promise  of  the  goods  or  lands 
of  the  party  attainted,  he  is  no  lawful  witness  to  prove  the  treason. 

A  person  outlawed  in  trespass  is  nevertheless  a  lawful  witness,  but 
DO  lawful  juryman  or  indicter  in  case  of  felony  or  treason,  Sir  fFil^. 
liam  fVithipoFscBsef.{p) 

A  father  or  son  or  adversary  in  a  ^uit  is  a  witness  for  or  against 
a  person  accused  of  any  crime,  yet  not  always  a  competent  j.ury-* 
man. 

A  particfps  criminis  is  in  some  cases  a  lawful  accuser  within  this 
statute,  in  some  cases  not* 

An  approver  shall  be  sworn  to  his  appeal,  Stamf.  Pla.  Car.;{q) 
but  it  seems,  that  he  shall  not  be  a  witness  upon  the  tri^l,  if  the  party 
accused  put  himself  upon  his  country,  because,  if  he  fail  in  proving 
the  party  guilty,  he  shall  be  hanged* 

In  Sir  Percy  Cresby^s  case,  P.  19  Jac,  N<n/e*»  Rep.  p.  154.  ptaciio 
676.  in  Camera  Sieliatdf  if  two  defendants  be  charged  for  a  crime, 
one  shall  not  be  examined  against  the  other  to  convict  him  of  an 
offense,  unless  the  party  examined  confess  himself  guilty,  and  then 
be  shall  be  admitted.  / 

9  Dec.  15  Car.  2.  at  Newgate^  Henry  Trew  was  indicted  of  burg- 
lary, and  by  advice  of  Keeling  chief  justice>  Brown  justice,  and 
^t/tfe  recorder,  Perrin  that  was  in  goal  for  two  other  robberies,  and 
confessed  himself  to  be  in  this  burglary,  was  sworn  as  a  witness 
against  Trew,  but  he  was  not  indicted  of  the  burglaries  or  robberies. 
Ex  Hln'o  Bridgman. 

)0  Dec.  1662.  TongCy  Philips^  and  others(r}  were  indicted  for 
treason  for  compassing  the  king's  deHth,  the  question  was,  whether 
those,  that  were  parties  in  the  compassing,  which  were  not  yet  par- 
doned, nor  indicted,  might  be  produced  as  witnesses,  namely  Rigg^ 
and  others;  and  upon  conference  with  all  the  judges  these*  points 
were  resolved. 

(«)  Jk^U  Just.  N.  Edit  p.  341.  (7)  lAh.  11.  cap.  56  J».  145. «. 

(0)  Co.  iAt,  6.  &.  (r)  K9ti,  17.  SUUb  TrlaU^  VU.  II.  p.  48a  • 

Cp)  Cro.  Ctr.  134. 147.  W.  J<m««  198. 
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I.  That  the  party  to  the  triaasdn^  ihat  coiffened  it|  may  bs 
f  304]  one  of  the  two  accusei^or  witnesses  ib  case  of  treason,  ibr 
the  stafnte  intended  two  each  witnesses,  that  were  allowable 
witnesses  at  common  law,  and*  so  m^Ly  a  pariicefn  entninisbe  Rd* 
mitted  a9  a  witness,  and  was  admitted  to  give  evidence  to  the  jnrjr) 
but  the  jury  may,  as  in  other  teses,  consider  of  the'  evidence  and 
credii  of  the  witnesses,  but  he  id  sufficient  to  satisfy  the  statute. 

2.  That  the  confession  before  of^j^  pf  the  privy  council  or  a  justioa 
Of  the  peace  being  volunO^ry  niade  without  torture  is  sufficient  as  to 
the  indictment  or  trial  to  satisfy  the.  stisttute,  and  it  is  not  nec^esaary^ 
that  it  be  a  confession  in  court;  but  the*  toiifession  is  sufficient,  if 
znade  before  him  that  hath  power  to  take  an  examination.[6]    /  ^ 

3.  The  king  having  promised  a  purdon  (o  Riggs^ii  h^  would  di8<* 
cover  the  plot,  he  performed  that  part  by  his  discovery;  and  this-watf 
held  by  ail  no  impediment  to  his  testimony,  for  the  promijie  was  not 

"  [6]  TboQffh  the  modern  cues  are  coiftradietory,  none  of  them  iwre  ftllowed  to  iti 
fUl  extent  the  doctrine  of  tiiM  reaoliition.  On  the  trid  of  the  rebelf  in.i746,  the  jodgvs 
admitted  the  ^confeBsiona  of  the.  priaoBcnn  to  be  given,  in  evidence  against  them  opoa 
proof  by  two  witnesaea*  Fost  10.  Grtg^B  case,  I  £aa£.  P.  C.  134.  At  a  conference  pre- 
paratory  to  the  trial  of  JFVanct^,  in  tiie  year  1716,  it  waa  agreed  that  the  confeaaiott 
which  the  acta  of  Edw,  VI.  intended  to  except,  waa  only  &  confeMon  upon  the  arraigBk 
ment  of  the  partj',  which  .aniounta.  tir  a. conviction;  that  the  deaign  of  those  acta  wa« 
■leraly  to  prevent  «ny  other  oonfeaaion  from  operating  aa  asConchiaion  and  abaolute  con- 
Tiction ;  but  that  in  all  caaea  the  confeasion  of  a  criminal  may  he  given  in  evidence 
againat  him;  and  that  in  case  of  treason,  if  aoch  conicMion  be 'proved  by  two  witneanea^ 
it  ia  proper  evidence  to  be  left  t^  n  jury*  /d.  133<  FmL^.  In  WiUiB's  case,  8  iS^.  TV. 
S50.  ft  witneaa  was  nailed  to  prove  what  th»  priaoner  aald  to  him  teaching  the  ahare  he 
had  in  the  treaaon;  it  was  objected  that  no  donfession,  nnlen  it  be  made  in  open  coort^ 
ought  to  be  admitted;  bat  the  judgea  were  dfar  that  each  ft  confbnfcion  was  udrntaaiblc, 
and  w<mld  go  in  corroboration  of  other  evidMicc  to  the  overt  acta."  Thongh  it  might  he 
atili  a  dispiitable  pdint,  whether  a  eonfeaaion  oat  of  court  proved  by  two  witiieaaea,  waa 
of  itaelf  anfficient  to  convict  Upon  thia  point  IVard,  C.  B.  observed,  J^*  ft.  cpnfeaaioil 
ahall  not  aoppfythe  want  of  evidence,  tbere  must  be  atilt  two  witneaaes  to  the  treason. 
But  to  say  it  aboil  not  be  given  in  Qvidencev  there  ia  no  ground  for  it.**  And  the  Sol. 
Gcb  Sir  bobert  £yre,  admitted  tbitihe  prisoDcra  ahoaM  no^  be  eoilvictad  onr  a  trials  with* 
not  two  lawful  witaessest  that  waa  the  thing  provided  ibc.  That  it  was  to  exclude  n 
precedent  that  had  been  settled  in  ^ng*$  caae,  but  it  war  not  designed  to  exclude  alt 
confesaiona. .  l%at  th^y  were  evidenee  at  law  and  always  most  be  sa  .  That  the  design 
•f  ibe  act  Waa  to  ex(^de  oonfbsaiona  lirom  having  the  force  of  a  conviction,  nnleaa  it 
were  ia  a  court  of  record;  and  to  pravcnt  a  conieaaion  proved  by  two  witnesses  from 
being  a  sufficient  groond  for  a  conviction.  See  Vaughaii's  cose,  &St.  Dr,  ^8.  Salk,  634. 
Pase  of  Smithy  alias  May,  Foei,  ^42.  In  Berwick't  case,  FosL  II.  Lord  C.  /.  Willie  if 
Mr.  J..  4'^bney  thought  that  a  conibasion  after  the  fact  proved  by  tvro  v/itnesses,  waftaafij* 
cient  to  convict  under  the  7  WilL  3.  'Fwter,  J.  doubted^  he  waa  tolear  that  it  might  be 
given  in  evidence  aa  a  Obrroborating  proo£  His  doubt  was,  whether  it  being  proved  l^ 
tw«>  wjtne«ses,  is  a  conclusive  evidence  or  an  evidence  sufficient  of  itself  to  convict  with- 
out'other  proof;  sinee  the  7  Will*  S.  se^ma  to  require  two  witnesses  ito  overt  acta,  or  a  eoft. 
fession  in -open  court  The  words  **bpiBn  court*'  are  t>mitted  in  boih  of  the  anta  of  Ed^, 
VI.;  th^y"  were  inserted  in  the  7  Will,  3.  in  order  to  carry  the  naeessily  of  two  wit» 
nesses  to,  the  overt  acts  ihrther  than  the  statutes  of  Edw.  VI.  were  thought  to  carry  it. 
Fott.  240;  seel  Ba»i,  P,  C.  131  e«  tfj. 

The  Gonatitution,  Art,  3.  Sect  3.  and  Sect.  1.  of  the  act  of  30  ilpri^  1790,  require  the 
confesaion  .to  b6  made  in  open  court  It  waa  held  in  the  TV.  of  Fries,  171,  176, 306, 
that  the  confeasion  of  the  brisoner,  although  proved  bv-  two  witneaaea,  if  made  out  of 
court  ia  not  of  itself  siiffiolettt  to  donvict;  though  it  might  be  received  aa  corroboratory 
proof  of  the  intent  or.^fto.antmo;  or  by  way  of  confirmation  of  what  has  been  belbra 
aworn  to.    See  Retp,  v.  JMrrta,  1  DtdL  40.  Aesp.  v.  McCmrtff^  3  id.  6d.     x 
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applied  to  witnessing  against  any  otber;  bnt.lwo  justices(^)  held,  that 
if  the  king  promised  a  pardon  upon  condition,  that  he  would  witness 
against  any  others,  and  that  being  acknowledged  by  Riggs  when  he 
he  took  upon  him  to  give  evidence^  S^c.  that  will  make  him  uncapa- 
}>le  to  give  evidenqe,  because  he  swears  for  himself  ;(&)  but  in  this 
point  the  greater  number  were  of  a  contrary  opinion,(u)  ex  libro 
Bridgman  verbaiimySind  I  I'emember  the  consultation  and  resolution 
accordingly. 

And  accordingly  at  the  sessions  of  Newgate  1672.  Mary  Price 
was  convicted  of  treason*  in  clipping  the  current  money  of  England 
by  the  testimony  of  those,  that  were  pariicipes  cr}inint>,(2r)  namely 
Throgmorton  and  others,  who  brought  her  broad  money  upon  allows 
ance  of  10/.  per  Cent,  and  carried  off  the  dipt  money  into  their  mas- 
ter's cash. 

The  like  conviction  was  iu  the  same,  year  of  Hyde  and 
otbere  of  robbery  upon  the  highway  by  one  that  was  &  party  [[  305  ] 
in  the  robbery,  but  not  indicted. 

But  in  these  and  the  like  cases,  1.  The  party  that  is  the  witness,  is 
sever  indicted,  because  that  doih  much  weaken  and  disparage  his 
testimony,  but  possibly  not  wholly,  take  away  his  testimony.  2.  And 
yet,  tho  such  a  party  be  admissible,  as  a  witness  in  law,  yet  the  cre- 
dibility of  his  testimony  is  to  be  left  to  the  jury,  and  truly  it  would 
be  hard  to  take  away  the  life  of  any  person  upon  such  a  witness,  that 
swears  to  save  his  own,  and  yet  confesseth  hinaseif  guilty  of  so  great 
a  crime,  unless  there  be  also  veryconsiderable  circumstances,  which 
may  give  the  greater  credit  to  what  he  swears. 

If  ^.  B,  and  C.  be  indicted  of  perjury  on  three  several  indictments 
concerning  the  same  matter,  ^.  pleads  not  guilty,  B.  and  C.  may  bd 
examined  as  witnesses  for  A.  for  yet  they  stand  unconvicted,  atcho 
tbey  are  indicted,  19  Car.  I.  B.  R.  Bilmore*s  case. 

By  the  statute  of  I  ^  2  P.  Sr  M.  cap.  14.  justices,  of  peace  ought 
to  examine  the  party  and  take  informations  touching  offenses  brought 
before  them,  and  certify  them  at  the  next  goal-delivery. 

Tho  justices  of  peace  cannot  hear  and  determine  treason  by  virtue 
of  their  conamission  of  the  peace,  no.  nor  take  an  indictment  pf  it,  yet 
they  may  take  examinations  and  informations  touching  such  offense 
of  the  party  brought  before  them,  and  certify  them  according  to  that 
statute;  and'those  informations  taken  upon,  oath,  as  they  ought  to  be, 
and  sworn  to,  by  the  justice  or  his  clerk,  that  took  them,  to  be  truly 
taken,  may  be  read  in  evidence  against  the  prisoner,  if  the  informant 
be  dead,  or  not  able  to  travel,  and  sworn  so  to  be;  yea  by  some  opi- 
nion, if  he  were  bound  over  and  appear  not,  they  may  be  read,  which 
seems  to  be  questionable. 

.   («)  Thete  were  <mr  author  and  J,  Brown. 

it)  Vid€pi>8teapart.2.cap,U7. 

(u)  Of  this  contrary  opinion  was  the  court  in  the  ease 'of  Chriitopher  Layer,  Mich*  i 
9  Oeo.  I.  B.  R.  SUtU  Tr.  Vol.  VI.  p.  259. 

(r)  Bat  it  does  not  appear  in  this  case,  whether  they  were  promised  a  pardon  or  note 
the  like  resolution  was  in  the  case  of  JosfjpA  Clark  for  coining  16  Car.^.  see  Kel.  3S« 
hot  in  that  case  the  wltobM  had  actaal]|/  obtained  a  pardon. 

VOL,  I. — 31 
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.  And  in  such  case  informatioo  tipoa  oath  taken  before  jastices  of 
the  peace  of  one  county  may  be  transmitted  before  justices  of  goal- 
delivery  of  that  county,  where  the  offense  was  oommitced,  vij^.  if  the 
offender  were  brought  before  that  justice;  qtusre  tamen^  be- 
[^  306  ]  cause  the  offense  was  out  of  hia  jurisdiction;  yet  vide  Dalt. 
cap.  Ill, p.  M9,  accordant. (j/) 

He,  that  hath  a  remainder  expectant  upon  an  estate  tail,  shall  not 
be  allowed  as  a  witness,  and  so  ruled,  but  a  disseisor  may  be  a  wit- 
ness to  a  deed  made  to  the  tenant.  12  Jiss.  12. 

Mich.  1662.  A  commission  issued  to  examine  the  validity  i>f  a 
piarriage  supposed  to  be  done  by  force,  and  upon  ihai  a  divorce  was 
liad:  an  indictment  was  against  fVeiahy  that  married  the  woman,  the 
depositions  in  the  cause  of  divorce  were  offered  to  prove  the  force, 
but  rejected,  because  in  a  suit  of  another  nature  and  jurisdiciioiiy 
Welshes  case. 

A  man  convict  of  conspiracy,  perjury,  or  forgery  is  not  a  lawful 
witness.  Crampt.  de  pace  regis  127.  6.  Dali.  cap.  lll,{z)  but  if  he 
be  pardoned,  it  seems  he  may  be  a  witness. 

And  thus  far  concerning  the  capacity  or  ineapacity  of  the  wit- 
nesses. 

2.  In  relation  to  the  manner  of  their  testimony,  the  opinion  ia 
Dyer  of  a  witness  by  hearsay  1  Mar.  Dy.  99.  hi  was  rejected  by  all 
the  judges  in  the  lord  ZtiTn/y'^  case,  H.  14.  Eliz.  Co.  Pla.  Cor.  25. 
but  if  it  be  a  hearsay  from  the  offender  himself  confessing  the  fact, 
such  a  testimony  upon  hearsay  makes  a,  gpod  .witness  within  the 
statute.  .  ' 

Tho  information  upon  oa|h  taken  before  a  justice  of  peace  may 
inake  a  good  testimony  to  be  read  against  the  offender  in  case  oif 
felony,  where  the  witness  is  not  able  to  travel,  yet  in  case  of  treason, 
where  two  witnesses  are  required,  such  an  examination  is  not  allow- 
able, for  the  statute  requires,  that  they  be  produced  upen  the  arraign- 
ment in  the  presence  of  the  prisoner  to  the  end  that  he  may  cross 
examine  them.[7] 

{y)N.EdU,eaf.l^.p.5ii.  (z)|».542. 

[7]  By  the  Act  ofl^%  WiU,  3.  c.  3.  9.  8.  no  evidence  shall  be  admitted  of  ^ven  of 
any  overt  act  that  is  not  expressly  laid  in  the  indictment.  This  does  not  prevent  overt 
acts  not  laid  from  beinr  given  in  evidence,  if  they  be  dite<St  proof  of  «ny  of  the  overt 
act9  which  are  laid.  R.  v.  Rookwood,  4  St.  Tr.  661.  697.  HoZt,  683.  also,  4  SL  TV.  723. 
731.  6  tU  282.  Fo9t,  9.  22.  245.  R.  v.  WaUon,  2  Siark.  n.  P.  134.  The  evidence  most 
be  applied  to  the  proof  of  the  principal  treason  i  for  the  overt  act  is  the  charge  to  which 
the  prisoner  roust  apply  his  defence,  And  i^hether  tlie  overt  act  proved  be  a  sufficient 
overt  act  of  the  principal  treason  laid  in  the  Indictment,  is  matter  of  law  to  be  deter* 
mined  by  the  court.  Arek,  C,  P.  461.  If  any  overt  act  be  proved  against  the  prisoner 
in  the  proper  county,  aqts  of  treason  tending  to  prove  such  overt  act^  though  done  in 
another  county,  may  be  givcti  in  evidence.    FoH,  9.  32.  r4  St,  Tr.  627.  655.  6  id,  293. 

8  id.  218.  9  id.  558.  580.  8  mod,  91.  1  East,  P,  C,  125.  Ri$p,  v.  MaUn^  1  DalL  35. 
I  Burr*9  Tr.  48.  If  the  treason  consist  of  a  conspiracy,  any  act  of  the  de&ndanVs 
accomplices,  done  in  furtherance  of  the  common  desigUt  althongh  not  laid  as  an  overt 
act  in  the  indictment,  may  be  given  in  evidence,  provided  it  he  direct  proof  of  an  overt 
act  laid.    R,  v.  Hardy,  1  Ea$t,  P,  C.  98.  R.  v.  SUme,  %  T.  R.  527.    Lord  LatatU  case, 

9  Sl  Tr.  670.    When  several  overt  acts  are  laid,  proof  of  any  one  of  them  will  main* 
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And  thus  much  concerning  the  statutes  ia  the  time  6f  Edward  YL 
and  evidence  upon  indictnientsh,  I  shall  only  add  this. 

In  civil  actions,  as  trespass  against  «/f .  B.  and  C,  if  no  evidence  be 
given-  against  any  one  to  prove  him  guilty,  he  may  be  examined  ou 
the  part  of  the  defendant,  and  stands  as  a  competent  wit- 
ness;  and  I  see  no  reason,  why  if  two  or  three  persons  be  [  307  ] 
indicted,  and  no  evidence  given  against  one  or  more  of  them, 
but  that  he  may  be  a  witness  for  th^  other ;  but  otherwise  it  Is,  if 

there  be  but  a  colourable  evidence  against^  him.(t)  . . 

'  .  ■  ( 

(t)  Opr  aothor  ihould  here  have  proceeded  to  hia  foarth  general  h^d,  and  .have 
■hown^  what  would  be  a  oonfesaioa  within  this  statqteof  5  Sf%  Ed  ^  cap,  11.  bat  prob^ 
My  he  thbagfat  thai  aoffiGieDUy  done  by  the  second  resohition  in  7biye'«  case  mentioned 
%y  him,j».304. 


CHAPTER  XXV. 

CONCEBNIVO  TREASONS  DECLAREIX  AND  ENACTED  FROlf  1  M AJL  TIU 

THIS   bAT,  VIS,  13  CAR.  d. 

I  coMjs  to  the  Statutes  concerning  treason  in  the  times  of  queen  Marjf^ 
queen  Elizabethj  and  so  do\yn wards. 

The  first  statute  in  this  period  is  1  Mar.  cap.  1.  consisting  of  three 
clauses. 

1.  ^That  no  act,.deed  or  offense  being  by  act  of  parliament  made 
ireasoti,  petit  treason,  or  misprision  of  (reason,  by  words,  writing, 
cyphering,  deeds,  or  otherwise  whatsoever,  shall  he  taken,  had^ 
deemed,  or  adjudged  to  be  high  treason,  petit  treason,,  or  misprisioa 
6f  treason,  but  only  such,  as  be  declared  and  expressed  to  be  treason, 
petit  treason,  or  misprision  of  treason,  in  or  by  the  act  of  parliament 
of  25  £.  3r  touching  treason  or  the  declaration  of  treasons,  and  noae 

; — ' ^-^ T ■ • — " 

tain  the  count,  prorided^the  overt  act  so  proved  is  a  snfficient  overt  act  of  the  species  of 
treason  charged  in  the  indictment  Fo§L  194.  If  the  overt  act  be  laid  with  eircani» 
fltances  not  neotosary  to  constitute  the  act  of  high  treason^  tliey  need  not  be  proved,  bat 
may  be  regarded  as  snrplusage,  Lowiek*9  case,  4  St*  TV.  729.  When  words  of  inoite- 
Dient  have  reference  to  an  actf  after  riving  ,  evidence  of  the  words,  yon  may  give  evi. 
idence  of  the  act,  in  order  fiilly  toexphiin  them.  R,  v.  Lord  George  Oardon,  Vou^U.  590, 
The  fntention  may  possibly  be  gatiiered  at  the  place  where  the  act  was  committed,  or  it 
naay  not;  if  not,  evidence  is  admissible  to  prove  it  elsewhere.  TV.  of  JFWet,  175.  In 
order  to  maintain  a  coant  for  levying  war,  evidence  must  be  given  to.  prove  a  wa^ 
actoally  levied,  and  not  merely  a  conspiracy  to  levy  war.  1  Hawk.  c.  17.  s.  37.  The 
fact  that  the  persons  adhered  to  being  enemies,  may  be  proved  by  the  proclamation  of 
war;  or  public  notoriety  is  sufficient  evidence  of  it  Foet.  319.  Th^  time  at  which  the 
overt  acts  are  alleged  to  have  been  committed  need  not  be  proved  as  laid;  it  is  enough 
If  they  be  proved  to  have  been  committed  at  any  time  within  three  years  before  the 
Ending  of  the  indictment  R,  v.  Chamoek^  Salk,  388.  J2.v.  Lord  Balmarino,  9  ST.  TV. 
S89.  jK.  v.  JhwtUy,  Foet.  7.  1  Eaet^  P,  C,  135.  On  motion  to  commit,  no  evidence  of 
a  treasonable  intent  will  be  received,  till  the  fact  of  treason  having  been  committed  if 
first  proved;  but  it  is  otherwise  on  the  trial  of  an  indictment  for  treason.  1  Burr*»  99, 
469.  See  1  Eatt,  P.  C.  96. 115,  Tueker'a  BL  Cmn,  Apdx.  41.  FoeU  363.  Vatia*  Virg. 


go?  HfStORIA  PLACItORUM  CORONA. 

other,  nor  that  any  pains  of  death,  penalties,  or  forfeitures  in  any 
wise  ensue  or  be  to  any  offender  or  offenders  for  doing  or  committing 
aAy  treason,  petit  treason,*  or  misprision  of  treason,  other  than  such 

as  be  in  the  said  act  ordained  and  provided,  any  statote  made 
[308]]  before  or  after  the  said  25th  year  of  Edward  ill.  pr  any 

declaration  or  matter  to  the  contrary  notwithstanding^ 

2.  ^^ That  no  advantage  be  given  by  this  act  to  any  person  arrested 
or  imprisoned  for  treason,  petit  treason,  or  misprision  of  treason 
the  IsLst  day  of  September  last  past,  or  heretofore  indicted  or  oitt- 
lawed,  or  attainted  of  treason,  ^c,  6r  excepted  out  of  the  (Queen's 
pardon. 

3.  '<  That  all  offenses  made  felony,  or  appointed  to  be  within  the 
case  of'prwfnunire  by  any  statute  since  the  first  day  of  the  first  year 
of  king  Henry  VIII.  (not  being  felony  or  within  the  case  of  pr$smu' 
nire  before)  and  all  and  every  branch,  article,  clause  mentioned  or 
declared  in  the  same  statutes  concerning  maiking^  ot  any  offense 
felony,  or  within  the  case  ofprwmuntrey  and  all  pains  and  forfeitures 
concerning  the  sam6,  or  any  of  them^  shall  be  firoin  henceforth  void 
and  repealed." 

This  excellent  law  at  one  blow  laid  flat  all  those  numerous  trea- 
sons, misprisions,  &c.  at  any  time  enacted  since  25  E,  3.  and  all 
felonies  and  praemunires  enacted  in  or  after  1  H.  8.  ' 

'    As  touching  the  first  of  these: 

1.  Hereby  all  those  numerous  treasons  newly  enacted  in  Jihy  for- 
mer king's  time  since  25  E.  3.  a  catalogue  of  most  of  which  is  before 
given,  are  wholly  taken  away. 

2.  Hereby  all  those  treasons,  that  were  declared  treasons,  so  far 
forth  as  those  treasons  had  their  strength  from  such  declarations,  and 
were  not  really  within  the  statute  of  25  E.  3.  are  wholly  taken 
away,  and  left  purely  to  be  determined  according  to  the  statute 
of  25  B.  8.  and  so  fat  foi-th  and  no  farther,  than  that  statute  war- 
xanteth.  • 

And  therefore  the.deblaration  of  3  J?.  2.  touching  the  killing  of  an 
•embassador,  namely  John  Imperially  the  declaration  of  3  H.  5.  con- 
cerning clipping  and  impairing  of  coin,  the  declaration  of  Morlimer^a 
treason  in  breaking  prison  2  //.  6.  and  all  others  of  that  kind  are 
now  wholly  put  out  by  this  statute,  Coke  upon  the  statute  de  fran^ 
gentibus  prisonam,{a)  tho  it  is  true,, that  it  appears  by  1  4^ 
[  309  ]  2  P.  ^  A/,  cap.  11.  they  thought  that  clipping  and  impair- 
ing  of  money  had  remained  treason  by  the  declarative  law  of 
3  H.  5.  but  the  statute  of  5  Eiiz.  cap.  11.  hath  declared  the  contrary^ 
and  put  that  out  of  question. 

3.  But  it  repeald  not  the  forfeitures  for  o\if,  treasons,  tho  those 
forfeitures  were  enacted  by  statutes  made  after  25  E*  3.  and  there- 
fore the  forfeiture  of  estates-tail  for  treason  given  by  26  H.  8.  con- 
tinues notwithstanding  this  statute,  Co.  P.  C.p.  19.  and  so  it  was 
resolved  by  all  the  judges  of  England  in  the  lord  Sheffield's  case;(*) 

(a)  3  Co.  IntUL  590.  <•)  PoZm.  351.  W.  Jbnef, 
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JSiamf.  187.  A.  12  EKz.  By.  889^  the  reason  is  before  given^  ca/iv  83, 
/».  241.  for  the  relation  of  the  repealing  clause  is  or>ly  to  treasons 
not  contained  in  25  ,E,  3«  not  Xofoifeiturea  not  contained  in  25  i5.  3. 
for  indeed  25  E.  3.  creates  no  forteitures,  but  only  declares  what  the 
common  law  was,  and  enacts  no  farther  touching  forfeitures. 

4.  But  this  act  did  not  meddle  with  those  new  laws,^  that  directed 
special^proc^edings,  trials^  ^-c.  or  other  matters  of  that  nature  relating 
to  treason,  but  that  was  done  after  by  1  <$•  2  P.  ^  M»  cap.  10.  de  qua 
posUa. 

5.  The  preamble  is  very  considerable,  which  takes  iiotice  of  the 
severity  of  former  statutes,  that  mad6  words  ohly  without  other,  fact, 
or  deed,'  to  be  high  treason,  which  was  one  of  the  causes  of  4hjs 
general  repeal.  - 

Touching  the  second  clause,  as  is  before  observed  in  the  precedent 
chapter,  the  repeal  by  1  Mar.  had  discharged  all  offenses  committed 
before  that  repeal  against  the  statutes  repeald,  if  it  had  not  beeq 
specially  provided  to  the  contrary  by  the  proviso  of  this  act  touching 
persons  formerly  indicted. 

Now  as  to  the  third  clause,  it  also  took  away  all  new  felonies 
made  since  the  first  day  of  the  reign  of  Henry  VI 1 1,  but  whether 
either  of  these  clauses  of  repeal  did  take  away  those  pluvious 
punishments,  which  for.  the  first  offense  was  made  forfeiture  of 
goods,  and  the  second  or  third  offense  made  treason,  whether,  I 
say,  this  statute  took  away  those  penalties,  which  were  less  than 
felpny  or  treason  in  the  first  or  second  offeosei,  or  only  tliose  pimish- 
menta  which  were  made  treason  or  felony,  may  be  a  ques« 
tion ;  as  for  instance,  that  Qf  1  E.  6.  cap.  12.  the  5tb  olause,  [310] 
which  m^kea  certain  offenses  hy  words  pimishable  with  for- 
feittue  6i  goods  for  fir^t  offense,  loss  of  profits  of  lands  for  second 
offense,  and  treason  for  the  third  offense^  whether  this  statiite  ex- 
tends to  successors,  and  (tho  the  penalty  of  treason  for  the  third 
offense  be  repeald  by  this  act)  whether  the  penalties  for  the  first  and 
second  offenses  be  repeald, seems  to  me  doubtful;  I  rather  think 
they  are  not  - 

And  now  this  act  having  laid  all  former  new  treasons,  felonies, 
.  and  misprisions  fiat,  apd  reduced  all  to  the  standard  o?  %5  E,  3.  the 
necessity  pf  state  and  public. peace  puts  the  queen  and. her  p^lie- 
flaent  nevertheless  to  begin,  new  provisions. 

:  1  Mar.  sess..  2  cap.€.  ^  If  any  person  shall  falsely  forge  or  coun- 
terfeit any  sucl>  kind  of  coin  of  gold  or  silver,  as  is  not  the  proper 
coin  of  this  realm,  and  is  or  shall  be  current  withia  this  realm  by  the 
-consent  of  the  queen,  her  heirs  or  successors,  or  if  any  person  do 
falsely  forge  or  counterfeit  the  queen's  sign  nianual,  or  privy  signet, 
or  privy  seal,  then  every  kich  offense  shall  be  adjudged  high  treason, 
and  the  .offenders,  their  counsellors,  procurers,  aiders  and  abetters 
judged  traitors  against  the  queen,  her  heirs  and  successors,  and  sufliBr 
and  forfeit  as  in  high  treason." 
■    Concerning  this  statute  much  hatb  been  said  before. 

1.  It  is  a  perpetual  act,  and  not  personal  only  to  the  queen,  for  at 


810  filStORIA  PLAClTORlTJf  COftON^ 

the  Wotd  king  may  inclade  a  successor,  so  the  word  fveen  toay  in« 
eiade  a  succeeding  king  or  queen,  and  that  it  was'  so  intended  herd 
is  apparent  by  the  words  in  the  conplusion  shhll  be  adjudged  truiiors 
Agaifist  ilte^queenj  her  heirs  and  successors;^  Bind  accordingly  it  hath 
been  often  resolved.  .      .       , 

2,  That  4he  foreign  coin  (the  coohterfeiting  whereof  is  made-  trea- 
son by  this  act)  must  be  such^  as  is  so'  made  current  byproclamation, 
for  by  the  statute  of  17^  2.  cap.  1.  foreign  coin  is  not  to  nm  in 
payment  in  England^  and  therefore  there  must  be  an  act  under  the 
great  seal,  as  alT  proclamations  ought  to  be,  before  it  can  be  current 
^thin  this  statute:  vide  accordant  staiui.  5  EHz.  cap.H.  and  19 
Eliz.  cap.  1.  .         < 

3.  It  must  be  a  counterfeiting  of  that  foreign  coin^  which 
[311  ]  is  stamped  in  gold  or  silver^  »i;r,  the  greqiest  part  gold,  or 
the  greatest  part  silver,  for  denominatio  fit  amajiore  parte  } 
dierefore  if  there  be  a  foreign  coin  of  copper,  or  brass  and  copper,  it 
k  not  within  this^statute,  but  it  is  not  necessary,  that  the  counterfeit 
of  it  must  be  gold  or  silver,  for  if  that  be  copper  gilt,  or  alchymy 
Hfter  the  similitude  6f  foreign  coin  of  gbld  or  silver,  it  is  within  thia 
act,  because  the  prototype  i,s  a  coinof  gold  or  silver. 

'  1  ilfan  sess.  2.  cap.  12.  The  act  against  riotous  assemblies  isr  the 
very  same  in  substance  with  that  of  3  j*  4  £.  6.  cap*  5.  only  changing 
treason  into  felony  within  clergy,  and  nota  bene  the  power  given  to 
iuppress  such  assemblies  by  f6rce,  and  ii^demnifying  the  suppressors, 
tho  some  of  the  rioters  be  killed:  this  act  was  continued  by  1  Elit* 
cap.  16.  daring  that  queen's  life,  and  till  the  next  session  after,  and 
then  expired.(6) 

.1^2  P.  ^  M.  cap.  3.  '^  If  any  person  shall  maliciously  and  of  his 
own  imagination  speak  any  false,  seditidus  and  slanderous  new^* 
rumors,  sayings^  or  tales,  of  the  ^ing  or  queen,,  then  the  person  being 
convict  and  attainted,,  as  in  the  act  is  expressed,  shall  be  set  upon  the 
pillory  €uid  have  both  his  ears  cdt  off,  unless  he  pay  one  hundred 
pounds,  atid  suffer  three  months  imprisonment;  &nd  if  it  be  of  the 
reporting  of  any  other,  then  to  stand  .on  the  pillory  and  lose  one  of 
his  ears,  unless  he  pay  one  hutidred  marks  within  one  month  after 
judgment,  and^^sufferone  montlt's  imprisonment. 

'^^ And  if  any  shall  maliciously  dev'ise,  write,  print,  or  set  forth  any 
writing  containing  any  false  matter  of  slander^  reproach,  of  dishonour 
to  the  king  or  queen,  oru4o  the  encouraging,  stirring  or  moving  of  any 
insurrection  or  rebellion  within  this  realm  or  the  dominions  thereof, 
or  shall  procure  the  same  to  be  written,  printed,  or  set  forth  (the  said 
offense  not  being  punishable  a^  treason  within  the  statute  of  25  E.  3.) 
the  offender  shall  for  the  first  offense  have  his  right  hand-  stricken  off. 
<<The  see6nd  of  any  of  these  offenses  after  a  former  con- 
[3123  viction  is  made  punishable  with  loss  of  goods  and  perpe» 
tual  imprisonment:  justices  of  assise,  i^c.  shall  have  power  . 

(5)  Bat  a  new  act  to  much  tfat  fame  pwpoie  was  made,  1  Qto.  Itt&f.  6«  which  ii 
atriintiinli 
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to  hear'and  determme.offiBQSQs,  ^c.  mid  to  commit  persons  suspected 
without  bail^  no  person  impeachable  for  words,  unless  convict  withia 
three  months  after  t|ie  offepse :  peers  to  be  tried  by  their  peers.^? . 

Uponthis  act  these  things  are  observable:  1.  That  the  law-maker^ 
did  riot  take  seditious  words  to  be  within  the  statute  of  25  B,  3^.  fot 
then  they  would  have  aldded  the  same  clause  as  in  <  the  other  case^ 
Hr.  (not  being  treason  mthin  the  statute  of  25  E.  9-)  A^ainj 
S.  That  they  did  take  k^  that  some  seditious  writings  might  be  trea^ 
SOD  within  the  statute  of  26  J!.  9.  for  it  ia  an^  overt^ct,  as  hath,beea 
formerly  ob9erved<(t^  3.  That  aa  some  writings  exciting  iosurrec* 
tibn  might  be  treason  within  the  statute  of  25  S.  3.  so  some  writings, 
that  might  possibly  by  construction  have  the  same  effect,  mi^ht  noi, 
ie  within  that  statute,  for  the  iaw-tpakers  cannot  be  supposed  to 
intend  to  make  any  'thing,  that  was  treason  within  the  statute  o| 
is  E.  3.  to  beless  than  treason;  and  by  consequence  and  consequent 
lial  illation  inany  things  inight  by  a  witty  advocate,  be  construed  and 
heightened  to  l)e  to  move  ihsurrectioii  and  rebjsliion,  lyhiqh  imme-* 
diately,  and  in  their  pwA  nature,  nor  in  the  intention  c^ahes^  writer, 
were  never  so  intended;,  this  statute  died  with  the  queen,  but  was 
tevired  1  Eliz.  era/?.  6.  during  that  queen's  life. 

\  ir  2  P.  ^  M.  cap.  9,  ^  If  any  by  express  words  or.  sayings  have 
prayed,  or  shali  pray,  that  God  would  shorten  the  queen's  life^  ot 
take  her  out  of  the  way,  or  any  such  like,  malicious  prayer  amount- 
ing to  the  same^  effect,  they,  their  procurers  and  abetters  i^all  be 
a<iy udgeid  traitors  ^  .    . 

^  ''But  as  to  any  the  offenses  aforesaid  perpetrated  duting  that  ses« 
sion  pf  parliament,  if  the  offenders  shall  show  theniselves  penitent 
upon  their  arraignmeot/po  judgment  of  treason  shall  be  given  against 
tbem,  bul  a  lesser  punishment  may  be  inflicted." 

So  that  they  took  not  this  to  be  a  treason  within  the     . 
statute  of,  25  E.  9.  neither  ia  it  thought  to  be  a  very  ^eat  [313} 
offense,  for  it  is  an  appeld  to  God,  who  we  are  sure  is  diot 
movod  by  such  wishes  and  prayers  contrary  to  bis  own  command. 
Thou  shali  not  curse  the  tuler  of  thy  people^  Exod.  xxii^  28. 

I  ^  2  P^^  M.  cap.  lO.'consisteth  of  several  remarkable  clauses. 

1.  ^If  any  during  the  marriage  betwe^  the  king  and  queen  shall 
imagine  to  deprive  the  king  from  having  jointly  with  the.  queen  the 
style,  honor,  and  ^kingly  name  i>f  the  realms  and  dominions  belonging 
to  the  queen,  or  to  destroy  th^  king  during  the. matrimony,  or  to 
destroy  the  queen,  or  the  heirs  of  her  bod]^,  h^ing  kings  or  queens 
of  this  realm,  or  io  ^leyy  war  within  the  realm  or  marches  of  the 
same  against  the  king  during  the  marriage^  or  against  thequeen  or 
any  of  her  said  heirs,  kings  or  queens  of  this  realm,  or  to  depose  the 
queen  or  the  heirs  of  her  body  kings  or  queens  of  this  realm  from 
tiie  imperial  crown  of  this  realm,  and  the  said  compassings  malicious^ 
ly,  advisedly  and  directly  shall  utter  by  .open  preaching,  express, 
words  or  sayings,  or  if  any  person  by  express  words  shall  maliciously, 
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nAviseAlyy  and  directl^r  declare  or  ptiMisby  that  the  king  daring  tbtf 
Carriage  oughl  not  t^  ha ^e  jointly  with  the  queea  the  style,  honor 
and  Y\ng\y  name  of  this  realm,  or  that  any  person;  being  neither  the 
iiow  king  or  queen,  during  the  marriage  between  tb^m  ought  io  have 
the  style,  honor  and  kingly  fiame  of  this  realm,  or  that  the  now  queen 
lis  not,  or  of  right  ought  not  to  be  queen  of  this  jealm»  or  after  her 
death  the.  heirs  of  her  body,  being  kings  or  queens  of  this  realm, 
ought  not  so  to  be  or  to  enjoy  ttie  same,-  or  that  any  person^  other 
than  the  queen  during  her  life,  or  after  death,  other  than  the.heirs  of 
her  body,  as  long  as  one  of  the  heirs  of  her  body,  shall  be  in  life, 
ought  to  be  queen  or  king  of  this  realm,  then  every  such  ofiender  shall 
lose  to  the  queen  all  his  goods  and  chatties,  and  forfeit  the  isso^  of 
his  lands  during  his  life^  and  have  perpetual  imprisonment;  the 
second  offense  after  a  former  conviction  shall  be  treason. 

2.  <<  And  if  any^  by  writing,  printing,  overt-act,  or  deed 
[  314]  shall  maliciously,  advisedly  and  directly  utter  the  things 
aforesaid)  then  they,  their  abetters,  procurers,  cooQsellors, 
aiders,  and  comferters  knowing  the  said  offense  to  foe  do^ne,'aiid 
being  thereof  convicted  and  attainted  by  the  laws,  and  statutes  of 
this  realm,  shall  be  adjudged  high  traitors,  and  forfeit  their  gGk>d9, 
lands,  and  tenements  to  the  queen,  her  heirs  and  successors,  as  ia 
ease  of  high  treason.  .  *      ^ 

N  3.  '<  Provision  for  the  government  of  the  queen's  childTet^. 
4«  <'If  any  person^  during  the  titne  that  the  king  shall  have  the 
ordering  ol*  the  queen's  children,  shall  compass  to  destroy-  the  king, 
or  to  remove  him  from  the  government  of  the  said  children,  it 
shall  be  treason.  v  ■       > 

5.  <*  That  all  trials  hereafter  to  b^  had,  awarded  tr  made  for  any 
treason,  shall  be  had  and  used  only  according 'to  the  dud  order  and 
course  of  the  common  Uws  of  this  realm,  and  not  otherwise,  saving 
to  all  persons,  (other  than^  the  offenders  and  their  heirs,  and  Buch 
persons  as  claim  to  any  of  their  usesJ  all  such  rights/titles,  interests, 
possession,  leases,  ^e.  which  they  had  at  the  day  pf  the  committing 

:  of  such  treasons,  or  at  any  time  before,  ais  if  thia  act  hi^  never  been 
made. 

6.  << jponcealment  of  any  high  treason  shall  be  adjudged. only  mis- 
prision of  treason,  and  to  forfeit  and  suffer  as^in  case  of  misprison 
notwithstanding  this  act.    .       /       .      ..    r 

7.  '^  Trial  by  peers  is  saved  in  treason,  or  ncMsprision  of  treason. 

8.  f<  None  to  be  impeached  for  words,  unless  indicted  within -six 
months  after  the  offense. 

9.  <' Witnesses  examined  to  or  deposing  any  treasons  in  this  aet^ 
or  at  least  two,  of  them  shall  be  brought  forth  before  the  party 
arraigned,  if  he  require  the  same,  and  say  openly  in  his  hearing 
what  they  can  say  against  him  concerning  the  treasons  in  the  indict-^ 
ment,  unless  the  pany  arraigned  shall  willingly  confess  the  same 
upon. bis  arraignment.  - 

la  ^*  In  alt  cases  of  high  treason  concerning  coin  current 
[315]  within  this  realm,  or  counterfeiting  the  king's  or  queen's 
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sigfnct,  privy  seal,  great-  seal,  ok  sign  mancial^sQch  manner  of  trials 
and  no  other,  shall  .be  observe^  and  kept,  ^s  heretofi^re  hath  been 
used  by  th^*  common  laws  of  this  realm,  any.  law;  statute  or  other 
thing  to  the  contrary  notwithstanding.  .      \ 

<*  The  counsellors,  procurers,  comforters,  and  abetters  for  the  4^1 
6ffense  to  suffer  as  the  priocipal  in  the  firat  offense,  and  procurers., 
comforters  and  abetters  for  the  second  offense  to  forfeit  as  the  princi- 
pal in  the  second  ofiense/'  .  - 

This  statute  for  so  much  as  concerns  the  forfeiture  or  punishment 
inflicted  for  words,  4*^  and  likewise  the  treason^  newly  enacted  waA 
but  temporary,  and  died  when  the  queen  died  without  issue..   ' 

But  there  is  still  observable, 

1.  The  great  distinction,  that  was  used  between  words  arid 
writing;  those  very  things,  which  written  Were  made  in  the  first 
offense  treason^  being  only  spoken' were  in  the  first  offense  bul  mis^ 
demeanor f  altho  many  of  the  words  there  mentioned  sounded  high,' 
as  namely  that  the  queen  is  not  or  ought  not  to  be  queen,  but  «ome 
person  else,,  whereby  we  may  gather  th^  opinibn  of  parliaments  in 
those  times,  that  regularly  wo^ds,-  tho  of 'a  high  nature,  were  not 
treason,  nor  an  overt-act  of  compaissing  the  king's  death. 

The  second  thing  observable  is^  that  here  are  some  treiison's  newly 
enacted,  which  yet  were  treasons  within  25  E.  3.  as.compassing  to^ 
destroy  anddepose  thequeen,  and  declaring  the  same- by  writing  or 
overt-act;  and  therefore  this  clause  was  omitted  in  tliMd' statute  of 
1  Biiz.  cap.  6.  and  left  to  the  statute  of  |35  £.  3. 

The  3d  thing  observable  herein  is,  that  the  queen's  .husband  i4 
not  within  the  act  of  25  E.  3.  therefore  it  was  necessary  to  have  an 
act  of  parliament  for  the  securing  of  him,  who  was  only  the  qneen'a 
husband.  .       '  .  '       ' 

1  4.  That  'tht>  ther«  wa9  a  communication  of  the  regal  title  to  the 
queen's  husband,  yet  even  that  could  not  have  been  but  by  act  of 
parKament,  and  yet  no  more  is  communicated,  but' the 
title  add  name,  not  the  authority  and  rule  of  a  king  of  [  316  3 
England,  ' 

The  fifth  clause  concerning  restoring  of  trial  of  treason  according 
to  the  course  c^  the  common  law  is  of  great  consequence  and  use, 
and  is  perpetual.  '  •.   . 

1.  By  this  clause  of  the  statute  as  to  the  case  of  high  treason,  the 
statutes  of  27  E.  3,  cap,  8.  28  E.  3.  cap,  13.  Si?.  6.  cap,  29.  for  trial 
of  an  alien  ptr  medietaiifn  Irngtueave  wt^olly  repealed,  and  the  triai 
shall  be  by  Englishmen^  1  JUar.  Dy.  144;  Shirh/*^  case,  H.  36  Sliz. 
Dr.  Lopezes  cas6{l^  ruled  p^  amnesjustidarios.  Co.  P.  .0.  p.  27. 
,  2.  The  trial  of  a  Icmatic  without  issue  joined  by  33  H.  8.  cap.  20. 
ftnd  in  a  foreign  county  by  33  /T.  8.  cap.  23.  «nd  for  treasons  itl 
fFales  26  H.  8.  cap,  6. 32  H.  8.  cap.  4.  are  all  repealed  by  this  statute. 
Co.  P.  C.  ji^.  24,  27.  » 

3.  But  whether  the  statute  of  I  E.  S.  and  .5  i^6  E.  6.  concerning 

[i]  Ther6i«u[itcooimtofDr,J^s*0treaioaiBZiord AwiMi*«  ffoiit,2«ol(/i.'21(k 
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ttro  witnesses  be  hereby  repealed  vide  supfft  p\  298.  onty  the  9th 
and  10th  clauses  of  this  statufe  seem  strongly  to  imply,  that  this 
statute  intended  the  repeal  of  it,  for  otherwise  why  shoald  that  special 
provision  be  added  in  this  staiufte,  for  at  least  two  of  the  witnesses 
formerly  examined  to  repeat  their  testimony  to  the  prisoner;  if  he 
desires  it,  when  the  statute  of  5  4*  6  J5.  6.  ha^l  more  effectually  pro^ 
vided  for  the  same  ihi^g.     -  J  ^ 

'  4.  Butthe  statute  of  ;28  H  8*  cap.  16.  concerning  the  trialvef  trea- 
son comihitted  upon  the  higtitiea  is  not  repealed,  nor  the  statute  of 
35  H.  S.  cap.  8rfor  trials  of  treasons  out  of :  the  realm^  because  there 
was  no  way  regularly  appointed  at  comYnon  law. for  the  trial  of 
those  treasons  being  done  out  of  the  bodies  of  counties;  but  it 
tfeems  the  trial  of  treasons^  committed  in  any  place  in  rivers,  or  parts 
within  the  bodies  of  counties,  tho  the  aidmiral  claimed  jurisdictioft 
thjBre,  is  restored  to  the  common  law,  where  it  was  originally 
tnaWe.[2]         '    ^  \  . 

Neither  doth  4he  act  extend -to  petit  tl*eason,  for  treason  generally 
spoken  *  is  intended  of  high  rtreason";  therefore  the  triaVy  as  to  thatj 
stands  iii  the  same  manner,  as  it  was  before  the  making  of  th&t  act. 

5.  Peremptory  challenge  in  case  of  high  treason  is  restored 

[317  ]  by  this  act,  and  the  statute  ot  33  H.  8.  tap.  33.  as  to  that 

point  repeald,  vide  accordant  Co.  P.  C.  p„27.  ^  Itbros  ibi; 

so  that  at  thid  day  he  nriay  x;hallenge  thirty-five,  );tz.  under  three 

juries  peremptorily.  Co.  P.  C.  ibidem. 

1  &  2^  P.  ^  Af.  cap.  11.  "  Whosoever  shall  bring  from,  the  parts 
beyond  sea  into  this  realm/  or  into  any  of  the  dominions  of  the 
same,  any  fal^  and  counterfeit  money,  being  current  within  this 
realm  by  the  sufferattce  and  cbn^ent  of  the  queen,  knowing  thesarae 
coin  to  be  false  and  counterfeit,  to  the  intent  to  utter  or  make  pay* 
tnent  -with  the  same  within  this  realiti,  or  any  of  the  dominions  of  the 
same^by  tnerchandiziilg  or  otherwise, the  offetiders,  their  co4insel-r 
lor^,  procurers,  aiders  and  abetters  in  tliat  behalf,  shall  be  adjudged 
offenders  in  high  treason,  and  after  lawful  conviction  shall  suffer  and 
forfeit,  as  in  cases  of  high  treason. 

<*  If  any  be  accused  or  impeached  of  any  offense  within  this  statute, 
or  of  any  other  offense  Qoncerning  the  impairing,  forging,  or  counter- 
feiting  any  coin  ctirrent  within  this  kingdom,  he  shall  be  ibdicted, 
arraigned,  tried,  convicted,  or  attainted  by  such  like  evidence,  and 
in  such  manner  and  forni,  &s  hath  been  used  and  accustomed  within 
this  realm  before  the  first  year  of  the  reigh  of  Edward  VL  any  law/ 
statute,  fyc.  to  the  contrary  notwithstanding.'' 

Upon  this  statute  several  things  are  observable.       .  ' 

1.  That  the  foreign  coin  in  this  case  must  be  such,  as  is  made  ctir- 
rent in  this  realm  by  the  consent  of  the  queen,  which  cannot  b^ 
without  proclamation  by  writ  under  the  great  seal,  as  bath  been 
before  said /?.  213  &  310. 

2.  That  the  party,  that  brings  it  in,  must  know  it  to  be  counterfeit 


[^]  lEMiF.O.m. 
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9.  That  it  must  ber  brought  into  the  king^s  jdominions  frpm  «ome 
place,  that  is  out  o£  the.  king's  dominions^  and  therefofe  the  importa-* 
lation  out  of  Ireland  ^19  held  not  to  be  an  importatipn^  within  this 
ataiute^  for  thai  is  wiihin  the  dominions  of  this  realm,  tho  not  within 
the  Teal  m.[d]    3  fl.  7.  10.  4*  ^i^^  supra  cap.  20.  p.  225.     Co.  P.  (7*. 

JD.    18.  '  .  ; 

4.  It  must  be  brdught  with  atl  intent  to  merdbandize  or 
IBake  payment  ;oi^itbin  this  realm,  and  this  intent  may  be  [3181    ^ 
tried  by  circumstances,  thp  the  offender  hath  lipt  yet  actually.  "^ 

made  payment  or  merchandise  with  it:  vide  anieap*  22^. 

6.  This  is  a  new  law,  for  the  statute  of  4  H.*l.  cap.  IS.  whereby 
it  was  formerly  enacted,  is  repealed  by  1  Mar., cap.  I.    ^ 

6.  It  is  a  law  nerpetoal,  tho  it  sj^eaks  only  of  coin  made  current 
by  the  consent  o(  the  king  and  queen  oufr  sovereign  lord  and  ladyi 
and  so  it  hath  been  slill  taken.. 

7.  That  at  this  time  it  was  taken,  that  impairing  of  the  coin  cur;* 
.  rent  within  tbis  fealm  *was  treason  as  to  the  proper  coin  of  this  realm 

by  force  of  the  declarisitive  law  of  3  H.  5,  cap.  6.  and  tb^t  this  wa» 
not  repealed  by  1  Mat.  cap.  1.  for.  there  was  no  other  law  in  force  n 
newly  enacted  for  making  impairing  of .  the  coin  treason  between  - 
1  Mar.'eap.  I,  and  14*^  P',^  Af.  cap,  II.  but  this  error  is  reformed 
by  the  declaration  of.  5  JS/t£  ca/;.  11. 

a  That  withont  any  difficulty  in  the  case  of  counterfeiting  coin 
cuffent^in  this  kingdom  there  is  no  necessity  of  two  witnesses,^neith^ 
tipcki  the  trial. npr  upon,  the  indictment,  so  that  q^estionle]5S, as  to^ 
this  treason,  the  clause  of  the  statutes  of  1  and  5  E.  6.  concerning^ 
two  witnesses  is  wholly  repealed^  for  the -statute  saith,  he  shall  be 
indi^ied^  ^.  th%  omission  of  wmcb  wprdin,  the  general  clause  of 
1  ^  2  P.  4*  M.  cap.  10/ which  concerns  treasons  in  general,  is  that 
which  gpVe  the  great  countenance  to  that  opinion,  of  my  lord  Coke, 
that  in  other  treasons  there  must  be  two  witnesses  upon  the  indict*  . 
ment,  tha  that  statute,  as  to  the  trials  remiitted  the  course  of  the  con%« 
men  law.  ,  * 

^  I  come  now  to  the  time  of  queen  Elizabeth. 
'  The,  st&tutes>  that  concern  treason,  I  ^all  range  in  three  ranks  t 
1.  Such  as  more  immediately  concern  the  safety  of  the  queen's  per- 
son. 2.  Such  as  concern  the  money  of  the  kingdom.  3.  Snch  as 
concern  the  safety  of  the  queen V  government  in  relation  to  papal 
usurpations  «nd  matter  of  religion. 

I.  I  begin  with  the  first  ranki  such  as  concern  more  immediately 
the  safety  of  the  queen's  person. 

1  Eiiz.  cap.  5.  ,  The  statute  of  1  ^  2  P.  ^  M.  cap.  10. 
is  recited,  and  that  that  statute  extetided  only  to  queen  [31.&]]' 
Mary  and  the  heirs  of  her  body,  the  >very  same  statute  in 
effect  is  enacted  over  agaiu^  only  with  an  application  thereof  to 
queen  ElizcAeih^  and  the  heirs  of  her  body,  and  almost. all  the 
same  clauses  are  over  again,  except  thai  whichconcerns  the  trial  of 

m  Areh.  C.  p.  477. 
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treasonitapordiQg  to  tbe'Comoion  l^v, and  thedaus^  of  ccNnpassing 
to'destroy  th6  queep,  and  manifesting  the  same,  by  writing  or  overt- 
|LCt;  two  witnesses  «re  required  to  the  indictment  and  arraignment 
of  the  prisoner:  this  act  expired  upon  the  queen's  death  without 
issue. 

1  EUz.  cap.  6.  The  statute,  of  I  Mar.  aesa.  2.  cap.  3.  concerning 
seditious  and  false. rumours  is  revived,  as  in  relation  to  queen  Eliza* 
^^M,  under  the  same  paitis  and  penalties,  as  are  therein  contained, 
a^  tho  the  same  act  had  expended  to  the  heira  and  successor^  of 
qu0en  A/ary,  any  doubt  to  the  contrary  notwithstanding ;  but  thii^ 
uras  personal  to  the  queeti  and  the  heirs  of  her  bodyi  and  was  x^ 
^a\ed  hy  23  Eliz.  cap.  2. 

IS  EliZi  cap*  1.  "'li  any  person  during  the  natural  life  of  the 
queen  shall,  within  the  reajm  or  without,  compaiss  or  imagine  the 
death  or  destruction,  or.  bodily  harm  tending  to  death  or  desLraction^ 
maiming  or  wounding. of  her  person,  or  to  deprive  or  depo^  her 
frayn  th(9  style,  honour,  or  kingly  name  of  the  crown  of  this  realm, 
or  6f  any  othenr  realm  or  dominion  belonging  to  her  majesty,  or  to 
leyy  war  against^  her  majesty  within  the  realtn^r  without,  or  to 
move  or  stir  any  foreigners  with  force  to  invade  this  realm,  or  any 
other  her  majesty's  dominions  being  under  her  obeysaoce,.  and  such 
co^passies,  imaginations,  devices,  or  intentions, or  any  of  theipshaU 
maliciously,  advisedly^  and  directly  publish,  hold  opinion,  affirm  or 
say  by  any  sp^eech^  express  words  or  sayings,  that  the  queen  during 
her  life  is  not,. or  ought  not  to  be  queen  of  this  realm  of  Enfcland, 
and  also  of  France  and  Ireland,  or  of  any  other  her.  majesty's 
dominions  being'  under  her  obeysance  during  her  life,  or  shall  by 
writing,  printing,  preaching,  ^peech^  express  words  or.  say* 
[320  ]  ing^,  maliciously,  advisedly,  and  direotly  publish  and  a^rm^ 
that,  the  queen  is  an  heretic,  schismatic,  tyrant,  infidel,  or 
usurper  of  the  crown,  every  such  offense  shall  be  taken,  deemed, 
and  declared  by  authority  of  this  parliament  to  be  high  treason } 
and  the'offenders,  thejr  abetters,  counsellors  and  procurersy^ndt  the 
aiders  and  comforters  of  the  same  offenders,  knowing  the  same, 
being  indicted,  con victed^.  and  attaint  according  to  the  usual  o^er 
aitd  course  of  the  ^oommon  law,  or  according  to  the  act  of  35  jK  8. 
for  trial' of  treasons  out  of  the  realm^  shall  be  deemed  traiKHrs,  and 
suffer  and  forfeit  as  traitors,     -  .  1 

2.  ^If  any  person  of  any  condition,  place,  or  nation  during  the 
queen's  life  pretend,  utter,  or  publish  theipsdves,  or  any  of  them,  or 
any  other,  than  the  now  queen,  to  have  right  to  enjoy  the  crown  of 
England  during  the  now  queen's  life,  or  shall  during'  the  queen's 
life  usurp  the  crown,  or  the  royal  tide,  style  or  dignity  of  the  crown 
of  £/2^/an(i,  or  shall  during  the  queen's  life,  bold,  or  affirm,  that 
the  now  queen  hath  not,  right  to  hold  the  said  crown,  realm,  style, 
title,  or  dignity,  or  shall  not,  after  demand  made  on.the  behalf  of  the 
queen,  acknowledge  effectually,  that  the  now  queen  is  true  and  right* 
ful  queen  of  this  realm,  they  shall  be  disabled  during  their  natural 
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liycs  only  to  enjoy  the  crown  by  8nc<iessioa  after  the  queen^s  death,. 
as  if  such  person  were  naturally  dead. 

-  S.  <<  If  any  person  shall  during  the  qneen'is  life  hold  or  iBiffirm  a, 
lights  interest  or  6u6cesssion  to  the  crown  to  be  in  any  such  claimer. 
Usurper,  or  pretender,  or  not  acknowledger  after  notification  by  pro- 
clamation, of  such  elaim^  usurpation  or' pretense^  such  person  shall 
suffer  as  a  traitor. 

4.  '<  If  any  shall  maintain,  that  the  common  law^,  not  altered  by 
pariiatnent,  ought  not  to  direct  (he^  right  of' the  crown  of  England^ 
or  that  the  queen  [^/jza6«Mj- with  and  by  the  -authority  of  par- 
liament Is  pot  able*  to  make  laws  ofsuf&cieqt  force  to  limit  and 
bind  the  crown  of  E ngland jund  the  descent,  limitation,  inherit- 
ance, and  government  thereof^  or  that  this  statiite,  or  any  statute  to 
be  made  by  authority  of  parliament  with  tl>e  queen's  royal  assent 
for  the-  limiting  of  the  crown  to  be  justly  in  the  queen's 
person  is  not^  or  ought  not  to  be  of  suffident  force  to  bind,  f  321  J 
limit,  restrain,  and  govern  all  persons,  their  Tights  and 
titles,  that  in  any  way  might  claim  an  interest,  or  possibility" in  or 
to  the  crown  of  England  in  possession,  remainder,  inheritance,  suc- 
cession,, ^r  otherwise,  eVery  such  person  s6  holding,  affirming  or 
maintaining  during  the  queen's  life  shall  be  judged  a  high  traitor^ 
and  every  person'  so  holding  after  the  queen's  death  shall  forfeit  aH 
bis  goods  and  ehAttles.  > 

5.^  If  any  by  wrinng  or  priQtihg  declare,  before  the  ;same  be  de- 
clared and  established  by  act  of  parliament,  that  any  particular  per- 
son ought  to  be  right  heir  to  the  queen  (except  the  natural  issue  of 
her  body)  or  that  shall  print,  set  up.  Or  sell  such  book,  for  the  first 
oflfense  he  shall  suffer, one  year's  imprisonment,  and  forfeit  half  his 
goods,'and  for  the  second  offense  it  shall  be  a,  praemunire. 

€•  "  Trial  of  a  peer  by  his  peers  is  saved. 

7.  "  Saves  the- right  of  all,  other  than  the^offenders  and  their  heirs, 
claiming  onljr  as  heir  to  the  offender j 

8.  '*  Offender  within  the  queen's  dominions  shall  be  indicted  with«- 
in  six  months,  and  out  of  the  dominions  within  twelve  months. 

9.  *<  Nd  person  to.  be  arraigned  for  any  offense  within  this  aet, 
unless  it  be  proved  by  the  testimony,  deposition,  or  oath  of  two 
lawful  and  sufficient  witnesses,  who  shall  at  the  time  of  the  ar- 
raignment of  such  person  be  brought  before  the  party  offending 
&ce  to  face,  and  there  declare  all  they  can  say  against  the  party 
arraigned,,  unless  the  party  arraigned  shall  without  violence  confess 
the  s^me;  ' 

10.  "  The  aider  or  comforter  of  such^  as  shall  affirm  the  queen  a 
schismatic,  her^ticf,  tyrant,  infidel,  or  usurper,'  shall  for  his  ficst 
offense,  knowing  the  same  to  be  committed,  incur  a  prseniunirej 
and  for  bis  second  offense^  after  conviction  of  the  former,  shall  be  a 
traitor.        '  . 

11.  <* Provided,  that  giving  charitable  alms  in  money,  m6at,  drink, 
apparel. or  bedding  for  sustentation  of  the  body,  or  health 

of  any  offender  in  any  offense,  made  treason  otprmmunirty  [  322  ] 


«      I 
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.      -  '  » 

» 

di^rkig '  the-  time  of  bis  imprisoament,  $haU  not  be  taken  to  be  any 
offense.*'  .  ;  ^      .   .  > 

Tho  this  act  be  a.ntiquated  by  the  death  of  queen  Elizabeth^  yet 
there « are  {as  ih  other  acts  of  this  nature  that  are  expire^,)  diirein 
matters  thair  are  observable  for  the  thie  linderstiBinding  of  the'com* 
mon  law,  and  therefore  i  hav^  repeated  many  acts  of  this  nature  at 
large.  v     '  *  *  ,         . 

1.  This  9Ct  doth  contain  and  ^nact  some  treasons  as  new  trea- 
sons, which  certainly  were  treasons  b]r  the  statnte  of  29  E.  3.  as 
optnpaasing  to  destroy  or  depose  the  queen^  and  manifesting*  the 
same  by  writings  printing,  or  overt-act;  bdt  it'  was  thought  or  at 
least  doubted,  that  mantfesting  the  same  barely^  bjr  words  we:te  not 
within  25  E.  3;  and  it  appears  by  the  preamble,  that  this  act  was 
made  to  taktf^  away  soitiia  doubts,  as  well  as'  to  provide  new  re* 
medies; 

S.  It  partly  appears  by  tbjs  act,  that  the  ba^e  conspiracy  to  levy 
war  was  not  treason  by  the  statute  of  25  E.  3.  without  a  war 
levied,  and  accordingly  it  was  resolved  P.  39  El\z.  Ji^urfon^s  case, 
Co.  P.  Q.p.'lO,  and  therefore  we  are  to  be  careful  not 'to  app^y  aU 
eonvictipns  of  treason  in  the  queeu'd  tinle,  as  judgmenls  declarativte 
of  ,tfae  .iffatute  of  ^^5  Er  3.  de  prodiiiohibusj  because  they  w^re 
oftentimes  indicted- upon  this  statute  in  thequeen's  time,  and  the 
general  conclusioii  of  the  indictment  contra  forman  sfatutiy  and 
sometimes  g^n^rally  contra  formam  statu't.  witb  an  abbteviation 
was  applicable  to  any  statute  then  in  force/ wbich  was  most  efiectual 
to  this  puf  pose; 

.  In  Jlndersoh^s  reports,  part.  2.  n.  ^,{c)s  it  appears  that  in  57  Bliz. 
divers  appreritices  were  committed  for  great  riots,  divers  other  ap- 
prentices conspired  to  deliver  them  out  of  prison,  to  kill  the  lord 
mayor  of  London^  to  burn  his  house,  to '^break .  open  two  houses 
near  the  Towcr^  where  there  were  arms  for  three  hundred  men, 
and  to  furnish  themselves.;  after  which  divers  apprentices  threw 
aboi)t  libels  moving  others  to  join  with  them  and  to  assemble  at 
Buhhilly  where  divers  to  the  number  of  three  hundred  assembled, 
where  they  bad  a  trumpet  and  a  qloke  upon  a  pole  instead  of  a  flag, 
and  as  they  were  going  towards  the  nuiyor's  house, they  xv^ere 
{^323  3  met  by  the  sheriffs  and  swordbearer,  against  whom  the  ap- 
prentices oflered  resistance. 

\X  wash  resolved,  that  this  was  treason  within  the  statute  of  13 
Eliz.  for  it  was  an  intention  to  levy  war,  and  altho  they  intended  no 
harm  to  the  person  of  the  queen,  yet  because  it  cohcerned  her  in  heir 
office  and  authority,  and  was  for  such  things,  which  the  queen  by 
law  and  justice  ought  to  do,  it  was  a  levying  war  against  the  queen, 
and  they  were  condemned  and  executed.  .   *       . 

.'This  proceeding  was  upon  this  statute,  and  yet  perchance,,  the  cir- 
cumstances of  the  case  wholly  laid  together,  this  might  have  been 


• 

an  actual  levying  of  war  vidiiaihe  25  E.  3.  but  they:  tbotight  ir  safer 
to  proceed  upon  this  statute. 

3n  That,  tho  regularly  words  alone  make  not  an  overt-tu^  of  com- 
passing of .  the  queen's  ^eath,  yet  printing  or  writing  may  do  it.. Co. 
P.  C.'p^  12, 14.  and  therefore,  an  act  of  parliament  was  requisite  to 
tnake  it  an  overt-act^  yet  observe  how  cauUausly  it  is  penned,,  ma*- 
Uciouslt/j  advisedly y  and  direei/fff  ^cleiviOig  as  little,  aa>  possibly 
may  be,  to  construction;  -       . 

4.  That  debmatdry  words/ tho  of  a  very  high  UAtuVe,  do  not 
always  raakie  treason;  there  cannot  be  more  venomous  word?  ordi- 
narily thought  of,  than  to  say,  the  queen  was  an  AtreiiCj  achismaiiCf 
tyrant^  usurper ^  jelBJO,  tict  of  parliament  w^  necessary  to  make  it 
treason.  ,  ^  • 

5.  That  to 'make  a  nian  a  prindpal  in  treason  by  comfort  or  kid 
after  the  pffense  committed  it  must  be  knowingly ^  and  therefore  1 
never  thought  that  opinion  of  Stanford,  fot.  41.  6.  to  be  taw,  that  a 
receipt  of  a  felon  after  attainder  In  the  same  county  n^ade  a  person 
aecessary  withoiU  notice,  becanse  he  is  bound  at  his  |^»1  to  take  noi- 
tice,  that  he  Was  attainCed,  for  it.  oftentimes  lies  as  little  In  theknow- 
ledge  of  many  persons^  who  are  convict  or  attainted  of  felony  or 
lreasoo,.a]B  whether  a  man  be  guilty  of  it:  vide  iamen  Dyer  36$. 

6.  ,That  regularly  in  a  new  treason  the  aiding  and  comforting' of 
the  traitors^  knowing  them  to  be  such^  makes  a  man  ^tiilty  of  trea- 
flpn,  and  therefore  here  is  care  by  express  prd vision  to  m^e  the  first 
ofkoae- a  prsemunSre. 

7.  Here  is  great  care  to  disable  the  heir  to  the  crown 

froih  succeeding,  if  he  .usurp  dur^g  the  queen's  life;  but  tho  [  334  ] 
all  the  ^re  imaginable  was  there  used^  yet  it  hath  been  held,  . 
that.by  the  accession  of  the  crown  to  the.perspn.^o  disabled^  all  these 
disabilities  have  vanished^vikie  l-H.  7.  4.;((/)  see.  Mr.  Plawden^s 
learned  tract  touching  the  right  of  socicession  of  Mary  queen  of  Scot^ 
land. 

8.  Nota  concerning  the  power  of  the  king  to  limit  the  crown  by 
consent  of  parliament.    < 

9.  That  they  took  the  statntes  of  1  and  of  5  4*  6  E.  ^.  concerning 
two,  witnesses  to  be  determined^  or  at  least  not  to  extend  to  treasons 
afterwards  enacted«  for  otherwise  there  needed  not  this  special  care 
aod  provision  de  novo  for  two  witnesses. 

10.  That  as  the  aiding  or  comforting  of  one^  that  speaker  seditious 
words,  made  treason  on  theseeond  conviction, nuist  be  for  the  second 

'  (tf)  Tbe.  word*  of  flutt  book*  are,  Ifutt  tk$  king  wat^  a  person.  ahU  .and  di$eharged 
from  any  aUfiinder  eo  facto,  that  he  took  upon  Mm  &€  gfivfrnnuni  and  the  being  king;  so 
tliat  it  was  npt  ti)6  bare  accession  orxlescent  of  t'he  crown,  but  the  being  in  actual  poa- 
aeasion  of  the  regal  government,  which  was  construed  to  remove  all  disabilities;  this 
case  tJieverore  is  no  argument  that  the  statute  of  13  Elia.  cenld  ilot  bar  the  right  of  tha 
Miecwsor,  and  hinder  him  from  sifccceedingt  bi|t  only  that  if  notwathstanding  he  should 
get  possession  of  the  gQvernmfinti  that,  possession  would  purge  all  disabiJiUeii,  which  it 
just  as  much  .ds  to  s^,ihat  he,  who  can  get  the  power  intc^  his  hands  notwithstanding 
air  sfttainiter  or  act  at  parliament  to  the  coqtrarjr,  will  not  think  himself  bound  bj  suca 
attainder  or  a^t  of  parliament 
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^ehse>  aftet  a  conviction  of  ike  former,  so  thje  second  offense,  t^o 
.  committed  after  a  former,  is  not  treason,  unless  il.  be  also  comaiUted 
after  a  formed  conviction:  the  like  method  is  in  forgery  upon  the 
statute  of  5  Eliz.  cap.  14.  and  generc^lly  that  exposition  holds  iti  mos^ 
<^sesv  where  the  second  offense  is  subjected  to  a  severer  punishment 
than  the  former,  for  it  is  intended  of  such  offense  committed  after  the 
conviction  of  a  former,  Co,  P»  C.  179.  v 

i  1.  It  is  provided  that  charitable  relief  shall  not  make  a  party  guiltjr 
of  tr^8onor/7ra?mfi^trtf,asan&ideror  abetter  ihiaivas  a  necessary 
provision  to  avoid  question.  .     .'  -   ^ 

Regularly  relief  by  victuals  or  c)ot)aes  of  a  felon- or  of  a  traitor, 
after  he  is  in  custody  or  under  bail^-makes  not  a  man  an  accessary 
inYelony,  nor  a  principal  in  tresison;  but  if  he  help  him  to 
[3253  escape,  -that  makes  him  an-  accessary  in  one  case  and  a 
^  principal  in  the  other,  Bali,  cap,  108.  p.  286.,(e)  and  with 

this  screes  thiS'  proviso  in  the.  case  of  high^treason^,  but  noia  it  eXr 
tends  n«r  farther  than  during  tlie  tUneoiT  bis  imprispnmenlfyet  the 
law  is  all  one,  if  he  be  under  bail,  for'he  is  in  cti^/o^t^  stillVfor  the 
bail  are'  in  law  his^^  keepers,  and  he^  that  is  delivered  to^ail  in  the 
Jciag's  bench^  is  nevertheless  said  to  h^injcustodid  mares^allL^ 

14  Eliz.  cap.  1.  **If  any  persohdo  within  this,  realm,  or  else- 
where unlawfully,  and  of  bis|Own  aqthority  coliapass,  imagine,  con- 
spire, practise,  or  devise  by  anyways  or  means  with  force,  or  by 
craft  maliciously  and  rebeiliously^  to  fake,  detain  or  keep  from,  the 
queen  any  of  her  towers,  castles,  fortresses  or  holds,  or  maliciously 
and  rebelliously  take^  burn  or  destroy  them^  having  any -of  the 
queen's  munition  in  them^  or  being  appointed  to  be  guarded  wtt^i 
soldiers  within  the  quean's  4ominions,  aitd  the  same  compassing  do 
advisddiy  by  express  words  or  deeds  utter  and  declare  for  any  the 
malicious  or  rebellious  intents  aforesaid,  it  shall  be  adjudged  felony 
in  the  offenders^  their  aiders,  comforters^  counsellers  and  abetters 
without  clergy.  • 

.  <<  If  any  shall  .with  force  -maliciously  or  rej^elliously  detain  from 
the  queen  any  of  her  majesty's  castles,  towns,  fortresses  or 'holds 
within  any  of  her  dominions,  or  any.  of  her  ships,  ordinance  or 
artillery,  or  munition  of  War,  and  not  render  the  same  within  six 
days  after  proclamation,  or  wilAilly  or  maliciously  burn  or  destroy 
any  of  her  ships,  or  bar  any  of  her  havens,  this  shall  be  treason." 

This  act  to  continue. during  the  queen's  life.  -   : 

,  We  may  see'by  this  act",  that  the  opinion  of  the  parliament  in  that 
time  was,  that  this  conspiring  to  take  forts  or  ships  by  force  or  deceit 
was  nor  treason;  but  indeed  the  actual  taking  them  by  force  was 
levying  of  war  against  th^  king  by  theetatute  of  25  B.  3. 

But  if  a  man  detains  the  king's  tov^n,  or  castle,  or  ships^  and  wh/en 

any  commissidnated  ,by  the  king  demands  the  same,  and  it  is  refUsed 

to  be  delivered,  and  thereupon  the   king's!  commissioner 

{]  326  j  t'aiseth  a  power,  makes  an  assault,  and  they  within  stand 

upon  their  guard,  and  repel  force  with  force,  this  had  been 

(«)  JV.  £^tl.  cffp.  161.  jp.  5^1. 
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treason  wfthin  the  statute  of'85  jB^  ^.Tor  it  is  a  Ijsyytng  war,  and  so 
not  a  bare  detaining;  quod  vid6  Ca  P.C.  p.  10,  bis  in  eddem 
pagind. 

Again,  if  thid  detaining  the  kmg's  <5astle  or  fdrt,  or  the  eastle  of 
any  other  be  barely  6uch  and  without  assdnlt,  yet  i/  it  be  in  com- 
pUance  with  a  foreign  enemy,  or  in  c6nfederdcy  with  him^^his  is 
treason  within  the  act  of  25  E,  Z.  and  An  overt-act  of  Adhering  to 
the'king'^en3fnies;  ^at  therefore,  which  this  act  makes  treason  in 
detahiing  afterjproclamation,  is  a  simple  detaining  witboitt  the  con- 
currenee  of  the  circumstances  above-metitioned,  which  was  not  trea«. 
8on  before  the  making  of  this  act  -  ;   '  , 

14  Eliz,  cap,  2.  « If  any  person  shall  conspire,  imagine,  or  go 
about  unlawfully  and  maliciously  to  set  at  liberty  any  persotf  com- 
mitted by  the  qlieen^  special  <:ommand  for  any  treason  or  suspicion 
of  treason  concerning  the  person  of  the  queen  before  indictment  of 
the Jperson  imprisoned^  and  such  imagination  oir  conspiracy. shall  set 
forth,  utter  or  declare  by  express  words,  writing,  or  other  matter,  it 
shall  be  misprision  of  treasons;  but  if  the  party  imprisoned,  be  in-, 
dieted  of  any  treason  concerning  the  person  of  the  queen,  it  shall 
be  felony  so^to  conspire  and  declare  such  conspiracy,  ut  supra. 

^  If  it  be  after  attainder  or  conviotion,  then  such  conspiracy  so 
declared  as  aforesaid  shall  be  high  treason:''  this  act  to  l^st  during 
the  queen's  life.  ;/ 

These  things  are  observable  upon  this  act,  1.  Here  is  no  provision 
against  the  actual  discharge  or  setting  at  liberty,  neither  needed  it, 
for  if  the  party  committed  had  fealfy  i^ommitted  treason,  this  was 
treason  even  within  the  statute  of  25  E,  3.  but  if  it  w§re  only  a 
commitmetit  for  treason,  but  no  treason  committed  by  the  person  in 
custody,  such  ^delivery  was  not  treason,  a$'  appears  before  cap.  22, 
But  2;  T^  conspiracy  to  do  this,  tho  manifested  by  open,  act,  was 
neither  treason,  misprision  of  treason;  nor  felony;  neither  is- it  at 
this  day,  but  only'  a  bare .  misdemeanor  punishable  by  fine 
and  imprisonment,  tho  the  party  imprisoned  w«re  indicted,  ^  827  J 
yea  attainted.  Aiid  3.  This  act  extends  only  to  such  trea- 
sons as  concerned  immediately  the  queen's  person,  not  to  treason^ 
touching  her  seal  or  coin;         v  ^  ^         • 

And  these  are  all  the  acts,  that  were  made"*  in  the  qpedn's  tim^ 
touching  treasons,  which  more  especially  related  to  the  safety  of  her 
person,  all.  which  expired  at  her  death,        •  ^ 

U.  I  come  to  those  treasons,  which  were  enacted  in  the  queen's 
time  concerning  coin,  and  they  are  three.   . 

5  Eliz.cap.  il.  ^Majces  the  filing,  washipg,  rounding,  and  clip<^ 
ping  of  the  coin  of  this  realni,  or  foreign  coin,  made  current  by  pro-^ 
clatnation,  for  lucre  or  gain,  dnd  their  counsellors,  consenters,'  and 
aiders  to  be  high  treason  by  virtue  of  this  act." 

14  Eiiz.  tap.  3.  <<  Makes  the  counterfeiting  of  foreign  coinof  gold 
or  silver,  not  current  within  this  realm,  tnisprision  of  treason  in  the 
offenders,  their  procurers,  aiders  and  abetters."  . 

Id  Eliz.  cap.  1.  <<M£(kes  the  impairing,  diminishing,  falsify ing, 
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sealmg  or  lightningr  of  the  coin  pf-this  kingdom  or  foreign  ooiiLmade 
-current  by  proclamation  for  lucre-sake  to  be  high  treason  in  the 
o^endersy  (heir  counsellors,  consenters  and  aiders/'  ^ 
.  But  of  these,  sufficient  hatfai  beiHi  said  1)efore  in  the  business  of 
money,  Torfeiture  arid  upon  the  statutes  of  I  and  5  ^  6  JB.  6,  The 
jsum'of  which  is^  this/:  .  .  ^    a  .   • 

1.  That  tbe.treasdos  made  .by  the  acts  of  5  and  18  Eliz.  are  new 
treaspns>  newly, made  by  virtue  of  this  act,-^nd  every  body  is  estop- 
ped to  say  the  contrary  by  reason  of  the  special- recital  and  pining 
of  this  act,  viz.  shall  be  adjudged  triizsonby  virttUt  afihis  ofii. 

2,  That  the  foreign  i^in,  the  clipping  and  impairing  whereof  is 
made  treason  by  this  act,  must  be  snch  as  is  made  current  li^y  pro- 
Qlamation^  for  it  cannot  hQ  otherwise  current  by  reason  of  the  prohi- 
bition of  the  statute  of  17  if.  fieap.  1.  and  also/ the  word  prpclanni* 
tion  in  those  acts  refer  to  foreign  coin  so  legitimated  by  proclamatifoi^y 
not  to, the  proper  coin  of  this  Mngdoo^i  whiotijieedanot  a  proclama- 
tion to  legitimate  it  ...  ' 
>  ^  .3.  The  trial  and  whole  proceeding  is  to  be  according  to 
[328  3  (be  course  of  th'e  law  by  the  express  Words  of  these  ac(s  and 

oilfy^  P.fy  M^ cfl^.  1 1,  and  therefore  there  need  not  two 
witnesses  required  ^y  the  acts  of.l  and  the  5^  6  ^.  6.  .  - 

4«  Not  only  the  bfiiahders  themselves,  but  the  counsellors,  consent- 
ers and  aiders  are  within  those  ac|s;  but  aUho  regularly  in  case  of 
any  old.  or  new  treaison  made;  the  comforters,  and  receivers  of  the 
offender  are  impliedly  guilty  of  treason  by  a  kind  of  4iecessary  coh- 
comitajice^  yet  it  s^ems  to  me  by  the  special  .penning  of  this  act,  it 
Extends  oply  to  counsellors,  aiders  and  consenters  (according  to  the 
resolution  in  Oony&'s  case,  Dy,  396.)  as  to 'the  offsnses  made  trea^ 
son  by  those  acts,  tho  possibly  it  may  be  ti^eason,  as  to  the  receiver 
of  a  count^rfeiter.within  the  statute  of  J3$  E^  3.  according  t9my  loid 
Cokeys  opinion,  Ca.  P,  C.  cap.  64! /7.  13S.  for  .that  is  an^  old  treason, 
and  no  such  restriction  by  express  words  to  counsellors^  aiders  and 
assenters. 

5.  The  clipping  and  impairing,  that  makes  treason  within  these 
acts,  must  by  the  express  words  of  the  act  be  for  gain  or  /ucre^  an4' 
so  laid  in  the  indictment. 

6.  Counterfeiting  of  eotn  not  current  to  bring  it  within  a  pr^mu- 
nife  by  the.  statute  of  14  Eliz.  tap.  3L  miist  bova  cpunterfeiting  of 
such  fbreign  coin,  as  is  of  gold  or  silver,  or  consists  thereof  for  the 
greatest  part,  and  extends  not  to  the  foreign  copper,  or  leather  coii|« 

1,  No  corruption,  of  blood  or  loss  of  d6wer  are  to  be  by  attaitMlers 
of  these  treasons.    ^       '^  '      .    •  * 

'  III.  Therefore  I  come  to.  the  third  sort  of  statutes  made  in  this 
queen's  time,  which  relate  to  the  queen's  gpyernmeot,  and  especialiy 
in  relation  to  papal  usurpation.  .       v 

\  Eliz.  cap.  3:  is  an  act  of  repognitioa  of  the  queen  to  he«  rightful 
sovereign  of  this  realm,;  and  aU  acts  rej^ngnant  thereunto  are  repeal- 
ed}  jiwacap.l.  the  oath  pf  supremacy  is  enkcted  to.  be  tajcen  by  the 
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person^iherein'desfcribed:  the  tenor  of  which  oath  folio weth  id  these 

Words,  t;t2r.  *  > 

<*  I  is.  B.  do  utterly  testify  and.  declare  in  my  conscience^  that  th0 
q»een^»  highness  is  the  only  9u)>reine  gorertiorof  this  reahn, 
aod  of  all  qlhetr  her  highnesses  dominions  and  countries,  as  £  329  ] 
well  in 'all  Spiritual  i>r  eccl^iastieal  things  or  causes,  as  v  .. 
temporal,  aqd  that  no  foreign  prince,  person,  prelate,  state,  or  po* 
ten^ate  hath  ot  on^ht  to  have  any  jurisdiction,  power,  superior ty^ 
preeaitnisnce  or  authority,  ecclesiastical  or  spirhnad  within  thisrealmy 
and  therefore  I  do  utterly  renounce  and  forsake  all  foreign  jurisdie«> 
tions,  powers,  siiperiorities  and  authorities,  and  do  promise,  ihat  frdm 
henceforth  I  shall  bearfaith^and  true 'allegiance  to  the  queen's  high- 
ness, her  heirs  and  lawful  successors,  and  to  my  pow^  shall  a^t 
and  defend  all  jurisdictions^  privileges,  preeminenees  and  authorittes 
{[ranted  or  belonging  to  the  queen's  highness,,  her  b^irs  and  succes- 
sors, or  united  and  annexed  to  the  imperial'crown  of  this,  realm.''  So 
help  me  Gwi  and  by  the  contents  of  this  bodk»f/)       ' 

Etrery  person  a|)pointed  to  take  the  oath,  and  refusings  shall  lose- 
his  offices  and  benefices,  and  bd  disabled  to  take  any  office  or  bene*- 
£ce,  ^c.  and  then  firoceeds  to  other  penalties  upon  refusenr. 

And  by  that  act  it  is  enacted,  '^'That  if  any  person  inhabiting 
within  the  queen's  dominions  shall  by  writing,  printing,  iettching^ 
preaching,  express  words^  deed  or  act  advisedly,  maliciously,  and 
di:rectly  affirm^  hold,  st^nd-with,  set-  forth,  maintain,  ov  defend  the 
authority,  preeminence^  power  or  jurisdi^i^tion, spiritual, or  ecclesiasai- 
cal  Of  any  foreign  prince,  prelate,- person,  stat^or  potentate  whatso- 
ever, heretofore  claimed,  used  or  usurped  within  this  realm,  or  any 
dominion  or  country  under  the  queen's  obey8ance,or  shall  advisedly, 
maliciously,. and  diredtly  put  in  ^  ure,  or  execute  any  thing  .for  the 
extolling,  advancemetM,-setting  forth,  miaintenance,  or  defence  of  any 
such  pretended  or  usurped  jurisdiction,  poWer,. preeminence  or  aii- 
tbority^,  or  any  part  thereof,  every  person  so  offending,  his  abetters^ 
aiders,  procurers  and  counsellors,  being  convicted  according  to  the 
course  of  the  common  law,  shall  for  the  first  ofiense  forfeit  ' 
his  goods  and  chatties,  and,  if  not  worth  t^ehty  pounds,  £  330  J 
ahall  also  differ  a  year's  imprisonment,  and  all  hi^  eccleaias- 
tical  benefices  and  dignities  shall  be  void,  and  fbr  a  s^ond  ofiense 
eotmniited  after  attainder  of  the  first  shall  be  within  penalty  of  prss' 
miiniref  and  for  Ihe  third  pfii^nse  committed  after  hid  second  convic- 
tion,.it  shall  be  adjudged  high  treason." 

None  to  be.  inE4>eached  for  words  only,  unless  indicted  within  a 
year  after  the  ofiense  committed;  and  if.  imprisoned,  to  be  set  at 
nberiy^  unless  indicted  within  half  a  year  after  the  ofiense;  trial,  of  a 
peer  by  peers. 

None  to  be  indicted,  ^c.  without  two  witnesses,  which  if  living 
shall  be  brought  face  to  face  before  the  prisoner  upon  his*  arraign- 
ment^ and  testify  what  they  can  say,  if  the  prisoner  require  it^  . 
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if)  This  oath,  an^  tbla  atatute  so  &r  as  relates  to  the  said  oath,  are  abrogated  by  a 

jiCc«p.  id.  - 
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^  Oiving  of  relief,  aid  or  ccnDfort  to  offenders  riiall-Ddt  be  poni^ble, 
unless  proved 'by  two  witnesses,  that  he  had  notiee  of  the -offence  a^ 
theuinie  of  such  relief  .given.  ~ 

5  Bliz*  cap,  1.  '^If  any  person  dwelling,  inhabiting,- op  resiant 
within'the. queen's  dominiotis  or  under  her  obeyBaDce;.^haUb7  writ- 
ing, cy.pberkig,- printing,  preaching,  deed  or  act,  advisedly^  arid  "vriu 
liDgly  bold,  .or  stand  with,  to  extol,  ^set  forth;  maintain  or  defend  the 
.  authority,  jurisdiction,  or  power  of  the'  bbhop  of  Rome^  or  his  see;, 
heretofore  claimed,  used,  or  usurped  within  this  realm  or  any  dominioa 
^r  country  under  the.  qu^n's  obeysance,  or  by  speech,  open  act  or 
^eed  advisedly  and  wittinglyattribufe  any  suefa  manner  of  jurisdie* 
'  iion,  authority,  or- preeminence  to  the  said  see  vt  bistiop  of  Borne  fcnr 
the  tinole  being  within  this  realm  or  any  the  queen's  dominions,  then 
every  such  person,  tlieir  procurers,  a-betters  and  coun^eliors^  and  also 
their  aiders,  comforters  and  assistants  upon  th^  purpose  aforesaid^  to 
extol  the  authority  of  the  bishop  of  Ramef  being  lawfully  convicted 
within  one  year  shall  incur  a  jE?r«mtfm>e.  x 

It  directs  who  shall  take,  and  give  the  oath  of  supremacy*,  v 

.  Any  person  appointed  to  taJce  this  oatt).  by  this  statute  or  the 

statute  of  i'EHzi  who  shall  refuse  to  take  the  same,:being 

(j  331\]  thereof  lawfully  indicted  'within  one  yearj  and  convict  or 

attaint  at  any  time  after, ^all  incur  a  praimuhirej  16  /?.  3. 

Certificate « of  refusal  to  be  made  into*  the  "king's  bench  within 
forty  days  after  refusai;  the  khig's  bench  m»y  proceed  to  hidict  the 
pArty  refusing  within  a  year  by  a  jury  of  the  samacbunty,  where  Uie 
court  sits«  .  /  . 

If  any  person  convict  of  the  offenses '.with  in  the  firstcUuse  of  the 
statute  shall  after  convictiop  thereof:  do  the  said  offenses  or  any  of 
them,.or  nf' any  :person  appointed  to.  take  the  oath,  do  after  three, 
tnonths  after  the  first  tender  refuse  to  take  the  same-being  tendred  a 
eecoild  time,  the  offender,  shall  suffer  as  in  case  of  high  treason. 

Attainder -of  treason  upon  this  act  shall  not  make  ^corrup^oa.  of 
blood,  disherit  the  heir,  or  forfeit  dower.  *    * 

Member^  of  the  house  of  commone-sball  take  the  said  oath,  other- 
wise shall  be  di^abl^ed  to  sit.  ^ 

Temporal  lords  of  parliament  shall  not  be  bound  to  tiake  the  oitth, 
not*  subject  to  the  penalties  for  refusing  ihe.same.    .  . 

The  cimritable  giving  df  reasonable  alms  to  an  offender  without 
fraud  or  covin  shall  not  be  construed  an  abetting,  counselling,  aiding, 
assisting,  procuring  or  comforting  of  an  offender  within  this  aet^ 
peers  indicted  shalt  berried  by  peers,  as  in  other  oases  of  tteason. 

No  person  compeHible  to  take  the  ei^th  upon  second  tender,,  but 
such  as  have  ecclesiastical  preferments,  or  such  as  have  offices  in 
•ecclesiastical  courts,  or  such  as  refuse  wHfully  to  observe  the  orders 
Established  for  divine  service,  or  such  as  ^hall  deprave  the  rites  and 
ceremonies  of  the  church  of  England^  or  that  shall  say  or  bear  pri- 
vate mass^ .  »  .  ' 

Not  fawful  to  kill  person  t^ttaint  in  prsemunire. 
'   No  person  to  be  indicted  for  aiding,  assisting,  comforting,  abetting 


<■ 


HISTORIA  PLACITORTJM  CORONJK  ^Wl 

any  per^n  for  extoHing  the  powbr  of  the  bishop  of^Rcfme^  imlessr. 
acensed  by  such  lawful  pvoof,  as  shall  be  thought  by  the  jury  suffi^^ 
cieb't  to  prpye  him  guilty  of  the  offence:     r     - ' 

The  things  observable- upon  thi*  act, /    ^  •  -». 

.1.  Tho-tbe  indictment  for  tbe  refusal  of  ihe .  oath  tipon  the  first 
tender  may  foe  in  the  coanty,  where  the  king's  bench  sits^  yet 
thetHsLi  must  be  by  a  J4iry  of  th^  coiinty  where  Cbe  refusal  [332  3 
16,  6  fr  7  Bliz.  Dj/i.  '234*  a  Bonner's  case. 

2,  If  book^  extolling  the  fx^e's  jurisdiction  he  written  beyond' sea 
and  brought  in  hither,  it  was  ruled  by  the  advice  of  alt  the  jodges^ 

1.  The  importer,  thatdeliv«rs  them  out  to  .extol  the  pope'^  authority. 

2.  He  that  reads  tham,  and  in  conference  with  others  allows  them  to- 
be  good^  9|.  He  that  hears*  the  content,  and  in-open  speech  with 
others  commend  and  affirm  them  to  be  good. .  4:  H^  that  hath  such 
books  in  his  custody,  and  secretly  conveys  them  tt>  his  friends  to  the- 
inlent  to  perswade  them  to  bef  of  that  opinion.  5.  He  that  prints  - 
such  books  in  this  realm,  and  utters  them,, are  within  the  first  clause 
of  this  stati4te  against  extolling  of  papal  authority;  but  tho^e  that 
receive  and  read.th^m  without  allowing  them  in  conference,  are^ot 
within  this  act)  "   .    ^     '.  ■     '     ■     '-  -  '  ^  ^ 

'  ,3*  An  indiotment  against  an  aider,.  4*^.  must  be,  knowing  the  j>rin* 
cipai  to  be  ai  maintainer  of  the  jurisdiction- of  the  p6pe,  ahd  contra 
furmam  siaiuH  only,  is  not  sufficients .  Dy,  563.  cu 

4.  AWa  this  specikl  clause  of  giving  alms  not  to  hiake  an  aider 
or  comforter,  i/ the  alms  be  reasonable,  and  without  covin,  tho  the 
offender  not  imprisoned^  nor  under  bail,  seems  to  be- but  agreeable  to* 
the.coiBteon  ,taw<;  vide  gum^upra  dicta  sunt  super  itatutum  1 3  EKz. 
cap*  1.  and  therefore  it. seems,  ei^en  by  the  comnr^on-law,  if  a  physi^t 
cian  or  chirurgeon  minister  hejp  to  an  offender  sick  or  wounded  tho 
he  know  him  tor  be  ah  offender,  even  in  treason,  this  makes  hiiti  not 
a  traitor,  for  it  is'^one  upon  the  Recount  of  common  humanity,  not 
intuitu  Uriminis  ifel  eriminosi*;  but  it  will  be  misprision  of  treason^ 
if  he  know  it?  and  do  not  di$b6ver  him.  \  / 

'  ^3  JSHZfCqp.  1.  ^^  All  persons  what^oevei;,  who  have  or  shall  have 
or  pretend  to  have  power,  or  shall  any  way  put  in  practice  to  afo* 
sblve,  perswade,  or  Withdraw  any  of  the  <}ueen's  subjects;  or  apy 
within  her  dominions  from  their  natursil  obedience  to  her  miajesty, 
or  io  withdraw  them  for  that  intent  from  the  religion  now  by  her 
highnesses  authority  estaUisbed,  within  her  highness's  dominkms  to 
the  Romish  reHgion,  or  to  .^ove  them  or  any  of  'them  to 
promise,  any 'obedience  to.  any  pretended'  authority  of  the  £  333  ] 
see  of  Rotne^  or  of  any  other  prince;  state  or  potentate,  to-be 
had  or  used  within  her  dominions,  or  shall  do  any  overt-act  to  that 
intent  orpurpose,  they  shall  be  adjudged  traitbrs;  and  the  persdns 
who  shall  be  willingly  absolved,  oj^  withdrawn  as' aforesaid,  or  wiU 
littgly  reconciled,  or  shall  promise  obedience  to  any  such  pretended 
^authority,  prince,  state,  or  potentate  as  aforesaid,  they,  their  pro- 
curers and  Qounsellors  thereunto  shall  suffer  as  in  caseofhigh  treasop. 
.    <*  Aiders  and  maintainers  of  the  persons  offending^  knowing  the 
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sstne;  ot  who  sTrnfl  conceal  such  offense,  aiidpot  within^  twehfy  dayflr 
disclose  (he  same  to  some  justice  of  peace,  ^c^^^tfaVI  forfeit  lis  in^mis^' 
prisiof)  of  treason;  justices  of  peace  to  have  cognisance  of  ofietises, 
except  treason  and  misprision  of  treason. V  ..     ' 

Noia  the  words  {for  thai  intent)  run  throtigh  the  whole  cUuse 
of  disswadir^  froYn  the  religion  of  the  church  of  Bnglarkd:  ^ider 
postea,  statute  3  Jac.  cap,  4.  •         . 

'The  religion  established  within  the  meaning  of  Ihts  act  seems  to 
be  that  book  of  articles  mentioiled  and  enjoined  to  be  assented  to  by 
alt  men  taking  orders  by  the  statute  of  13  Eliz.  dup,  18. 
.  i2  JSHz,  dap»  2.  ^*  Advised  and  ihaliclous  speakers  x)f  seditious  t>r 
sscsthdalous  tale  of  the  queen  of  their  own  imagination  shali  for  the 
first  offense  be  set  upon  the  piitbty^  lose  both  ears  (or. at  the  offend- 
er's election  pay  two  hundred  pounds)  and  suffer  six  months  impri- 
sounient.  .  -  >      ;   .      .     '  ' 

'  <<  If  8bny  shall  advisedly  and  with  malicious  .intent^  report  faJse, 
seditious  and  slanderous  news  or  taljes  of  the  queen  of  the  reporting 
of  another,  then  to  be  set  T>n  the  pillory  and  lose  one  of  his  Wrs 
(unless  be  pay  two  hundred  marks)  and  safkt  imprisonment  three 
months:  second  offense^  after  a  first  conyictionshall  be  felony  witbocit 
clergy.  v  -  . 

^^If  any  shall  Within  or  "without  the  queen^  dominions  advisedly 
and  with  a  malicious  intent  against  the  queen  devisisand  wnte,  prints 
' .  ^  .  or  set  forth  any  book  or  writings  containing  any  false,  sedi- 
|^f334  j  ^(ious-  or  scandaloiis  matter  against  (he  queen,  oc  to  the  en- 
co|iiraging,  stirring,  or  moving  any  insurrectiop  or  rebelhoa 
within  the  realm  or  dominions  thereof;  or  if  any  person  within  or 
witboiH  the  realoi  shall  advisedly,  and  with  a  malictOuat  intent  against 
the  queen  procure  oj  cause  any.  such  book  orwi'iting  to  be  written, . 
printed,  published  or  set  forth,^ (the  said  offense  not  being  punishable 
by  the  statute  of  25  E.  3,  concerning  treason,  or  byany  other  statute, 
whereby  an  offense  is  made  or  declared  treason)  every  suofr  offense' 
shall  be  judged  felony,  without  the  benefit  of  clergy. 

<<If  any  person  either,  within  or  without  the  queen^s 'dominions 
diall  by  erecting  a  figure,  casting  nativities,  prophecjring,  witchcraft, 
conjurations,  of  other  like  unlawful  mean3  seek  to  know,  and  shaU 
set  forth  by  express  words,  deeds,  or  writings,  how  loi^g  the  queen 
shall  live,  or  who  shall  reigt^  after  hei*,  or  maliciaosly  utter -any  direct 
prophecie^^to  that  purpose,  or  shall  mfalicionsly  by  words.  Writings  or 
printing  wish,' will  or  desire  the-  death  or  deprivation  of  the  queen, 
or  any  thing  directly  to  the  same  effect,  the  olf&nder,  their  aiders, 
procurers  and  abetters  in  or  tq  the  said  offenses  shaU  suffer  as  felons 
without  the  benefit  of  clergy^'' 

.  Offenses  made  felony  by  this  act'comroitted  by  persons'  oul  of  tbe- 
r^alm  shall  be  inqtrired,  heard  and  determined  in  the*  county  >here 
the  lying's  bench  sits,  and  limits  the  proof  and  manner  of  proceeding; 
no  corruption  of  blood,  loss  of  dower^  or  forfeiture  of  lands  longer 
than  during  life*         '         >      -  *     ,   . 

Two  Witiiesses'required  to  pTove  words. 
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The^aet  of  1  ^'  2  P,  4"^-  ^^  1  JS/tz.' obncerning  scandalaqs 
words  are  repealed :.  this .  act  to  cofltinue  dqly  during  the  queen's 
life.  ■'  ••..,• 

These'tMngd  are  observaUe  upon  this  a:ct.    .    . 

1.  There' may  ike.soBie  words  or  writings,  tnat  consequentially  tnay 
be  construed  to  stir  iij>.insurfectk>n,  and  yet  are  no(  Within  the  statute 
of  25  E.  S.'fdr  this  statute  supposes  some  may  be  witbip  it>  and  some 
may  not. 

Sh  That  casting  the.  king's  nativity,  "how  long  he  shall  livey  who 
shall  succeed  him,  or  using  prophecies  .to  that  effe(;t,  tho   \ 
done  maliciously,  or  wishing  the  king's  death,  was  not  trea-  £  339^3 
son  within  the  act  of  2J5  S.  3.  or  of  ilny  statute  then  in  force, 
tho  ihey  are  great  ofibn^;  for  had  they  bean  treason,  this  statute^ 
would  never  bave  m^e  it  only  felony^  and  that  only  during  the 
queen's  life.'  >      : 

27  ^Hz.  cap,  1.  '^  If  any  ^en  invasion  or  pebellion  shall  be  made 
within  her;  majesty's  de«(inions,  or  any  act  attempted  tending  to  the 
hurt  of  her  ^majesty's  person  by  or  for  any  person^  tha4;  shall  or  may 
pretend.title  to  the  crown  after  the  queen's,  death,  or  if  any  thing 
shall  be  compassed. or  imagined  tending,  to  the  hurt  of  the  queen;s 
person  by  any  person  or  with^he  privity  of  any  person;  that  shall  or 
may  pretend  title  to  the  crown  of  this  realm,  then  by  her  niajesty'^ 
conrimission  twenty-four  privy  cotinsellors  aotd  lords  of  parliament  at 
least,  with  the  assistance  of  such  JKdges  of  the  courts  of  fVest minster ^ 
aa.the'queen  shall  appoint,  or  th^  greater  number  of  tbem,  shall  by 
virtue  of  this  act  hav^  authority  to  examine  all  knd  every  the  offenses 
aforesaid,  and  all  circumstances  thereof,  and  thereupon  to  give  sen-*^ 
teifce  or,  judgment,  as  upon  good  proof  the  matter  shall  appear  unto 
them;  and  after  such  sentence  or  judgment  given,  and  declaration 
thereof  by  her  majesty's  proclamation  under  the  great  seal,  all  such 
.persons,  against  whom  such  judgment  or  sentence  ^ball  be  given  6r 
published,  shall  be  excluded  and  disabled  to  claim  .or  pretend  to  hf.ve 
any  title  to  the, crown  of  £»;^ianc/. 

*<And  all  the  queen's  subjects  may  by  virtue  of  this  act  and  her 
majesty's  direction  by  all  possible  means  pursue,  to  death  every  sqcb 
wicked  person,  by  whom  such  invasion  or  wicked  act  shall  be  at- 
tempted, or  other  thing  compassed  or  imagined  against  her  majesty 'is 
person,  and  all  tbeiraiders,  conpforters  aqd  abetters.. 

Provision  is  made  in  case  the  qneen  should^  be  killed  by  such  at- 
tempt- for  prosecution  pf  the  offender^  and  exclusion  of  the  persoa 
offending  from  succession  to  the  crowns  4*^.         . 

NotOf  this Extraordinary  oommission  was  issujed.  thus  by  authority 
of  parliament  in  relation  to  the  queen  of  iS(6o/«„  who  was  by  virtue 
thereof  sentenced  to  death  ilud  executed. 

This  was  but  a  temporary  act,  but  the  precedent  of  this 
commission  ^o  sentence  ahd  give  judgment  without  a  trial  [  336  ]] 
by. jury,  was  the  first  of  that  uature  that  I  remember  to  have     • 
been  issued  by  parliament 

27  Eiizs  Cap.  it.  <^It  shall  not  be  lawful  foJr  any  Jesuit^  seminary 
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priest,  or  otber  sutli  priest^  deacon,  or  religious  or  eeclesiastiealp^r^ 
son  wj^atsoever^teing  Jbora  within  (his  realm  or  other  her  highnesses 
dominions,  add  made,  ordained  or  professed,  or- to  be  made,  ordained 
or  professed  by  any  aiithority  or  jurisdiction  derived, /challenged^  or 
pretended  from  the  see  pf  Borne  by  or  of -w hat  nan^,  title  pr 'degree 
soever  th^  same. shall  be  called  qt  known,  to.  come  into,  be.or  jreinaiQ. 
many  part  oi  this  realm,. or  any  of  her^bighoess's  dominions  after 
the  end  of  forty  days,  other  thai!  in  such,  special  cases,  and  upon  such 
ispeci^l  occasions  only,  and  for  such  time  Oaly,  as^is^  expressed  in  this 
act;  and  if  be  do,  then  every  such  offense  shall  be  high  treason,  and 
every  such,  person 'as  shall  wittit^ly  ^nd  willingly  iteoeive,  relieve, 
cpmfort,  aid,  or^malntaiitany  such  priest,  4*f.'^being^t*liberty  and 

•  out  of  boId>  kno>7ing  bim  to  be  such,  shall  be  guilty  of  felony  with-. 
out  clergy.  -  '  .   .  '  ... 

/^  If  any  o^  the  queen's  subjects  (not  being  a  Jesuit,  semiMay 
priest,  deacon,  or  religious^or  ecclesiastical  ^person)  be  brought  up  ia 
^y  college  orsejninary  ^yond  sea,  shall  not  return  within 'six 
months  after  proclamatioia  in  LQndon,dLXid  mthin  two  days.after  his 
return  before,  the  bishop  of  the  diocese,  oi:.two  justices  Qf  .the  peace 
submit  to  her  majesty's  la^s,  an4  take  the  okth  of  supr^macys  then 

^such  person,  who  shall  other vvise  return  into  this  riaalm  or  other  the 
queen's  dominions,  shall  be.  adjudged  a  traitor.  ^  ^    -    ' 

^<  'Sending  relief  to  any  Jesuit,  seminary  priest,  or  college  of  priests 
or  Jesuits,  beyond  the  seas,  (ft  eo  one  Jipf  returning  out  of  such  coU 
{egeinto  Bnglandj  shall  incur  a  pr^munire,  ■    , .' 

.   <(  Every  offecvse  against  this  aetehall.  be  tried  in  thlB  king's  bench 
in  the  coiraty  where  it  sits,  or.  in  any  other  county,  where  .the  offense 
was  copamitt6d,  or  offender  apprehended.     . 
;    ^li  a  jj^suit,^minary  priest,,^,  "within  three  dctys  ^fter  his  arri* 
valinth«t  queenfs  dominions  submit  to  some  archbishop, 
£  337  3  bishop^  or  justice  of  peace,  and  take  the  oath  of  supremacy, 
ak2d  by  writing  under  his  hand  profess.to  eontipue  obedient 
to  the  laws,  then  he  shall  not.  be  subject  \o  ieiny  penalty. 
^<  Trial  of  p^ers  in  the  ease  of  treason,  felonyi  or />ra?mun ire  to  be 

by  peers. 

<<  Any  person  knowing  such  priest  to  be  within  the  realm  contrary 
to  this  act,  and  not  discovering  k  to  a  justice  of  peace,  ^c-  within 
twelve  days,  shall  be  feied^^nd  imprisoned  during  th9  quciep's  plea* 
sure,  and  a  justice  of  peace  to  whom  iMich  discovery  is  made,  not 
informing  one  of  the  privy  council,  4^.  shall  forfeit  two  hundred 
marks.^  .....'    . 

2j9  Eliz..  cap,  2.  ^  No  attainder^  of  treason  that  now  i%  where  the 
'^  party  is  executed,  ^hall  be  reversed  for  error.  \  ^    ^ 

25  Eliz.  cap.  2.  <<  A  suspected  Jesuit  or  priest  refusiug  to  answer 
directly  upon  his.  eKaminaiion  shall  be  imprisoned  for  bis  contempt, 
umil  he  shall  make  direct  answen  .  / 

'  And  thes^  are  all  the  acts  concerning  treason  in  the  queen's  timd, 
that  I  remember,  except  particular  acts  of  attainder,  whereof  some 
are  tempof^l,  somQ  perpetuaU 
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'  In  the  tinfie  of  King  Jajmesyheaides  the  particular  acts  touching 
the  treaspn  of  the  conspirators  of  the  powder-plot,  and  the  treasons 
of  the  lords  Cobham  and  Graj/j  there,  are  some  general  clauses 
touching  treason  in  th^  statutes  of  3.  i/ac.  cap':  4;,(^)  and  5,  land 
among  th^m  this  speciabclause  which  enlarged  the  statute  of  23  Eliz. 
cap,  1.  viz. 

^^  ^Mf  any^person  shall  upon  or  beyond  the  seas, or  in  aoy  other 
place  within  the  dohiinioifs  of  Jhe  king;  his  heirs  or  succes^prsv  put 
lapracticdo  absolve,  perif^wade  or  withdraw  any  of  the  king's  sub- 
jects from  their  natural  obedience  to  his  majesty,  his 'heirs  or  su<>« 
eessorsy  or  U>  rocohcile  th^m  to  the  pope  or -see  of  Borne,  of  to  move 
any  ^f  them  to  promise  obedience  to  any  pretended  authority  of  the 
tee  oi  Borne]  or  any  other  prince,' state  or  potentate,  then  such  per- 
sons, their  procurers^  couriseHors  and  aidieiisy  and  maintainors 
knowing  the  Same  shall  be  adjodged  traitors^^and  likewise  [338  J 
the  persons  willingly  absolved  or  withdrawn,  ^c.  theiraiders, 
abetters,  maintainors,  ^e.  knpwing  the  same  shall  be  adjudged  traitors, 
to  be  inducted  and  proceeded  against  in  any  county  where- taken,  as 
if  the  offense  .were  commined  in  ^hat  county. 

Thb  act  is  much  more  strictly  pen'd  against  such  offenders,  than 
the  statute  of  ^3  Eliz,  ,cap.  L  1^  It  extends  larger  as  to  the  placd 
pf  such  offense.  8.  The -words  (/o  YAa/  t/r/en/)  which  bound  up 
the  statute  of  -23  Elizu  more  striotly^  are  here  omitted.  3.  The  dis- 
junctive clauses  ifi  this  statute  have  a  greater  latitude. '  4.  tt  extends 
to  maintainers  of  the  offenders  knowing  the  same. 
'■  Neither  do- 1  find  any  special  -new  act ,  generally  touching  treason 
from  this,  time  tillthe  13th  year  of  king  Charles  11.  ' .     . 

13  Car,  2.  cap.  1.      -  .  ^ 

1.  ^  If  any  person  after  1^4  June  1661.  during  the  kinged  life  shall 
within  the.  realm,  or  without,  compass,  inftagiue;  invent,  <levi$e,,or 
intend  death  or  destruction,  pr  any  bodily  harm  tending  to  death  or 
destruction,  maim;  wounding,  imprisonnieht^  pr  restraint  of  the  per- 
son of  the  king,  or  to  deprive  or  depose  him  from  the  style/  honour^ 
or  kingly  name  of  the  imperial  crown  of  this  realm,  or  of  any  other 
his,  majesty's  dominions  or  qpuntries,  or  to  levy  war  against  his 
majesty  within  the  realms  oi*  without,  or  to  move,  or  stir  up  any 
foreigner  to  invade  this  realm,  or  any  other  his  majesty's  dominions 
being  under  hi^  majesty's  obeysance,  and  such  condp^ssings,  imagi- 
nations, inventions^  devices,  or  intentions,  or  any  of  them  shalbjex- 
press,  utter,  or  declate  by  any  printing,  writing,  preaching,  or  mali- 
cious and  advised  sipeaking,  being  legally  convicted  thereof  upon 
the  oath  of  two  lawful  and  credible  witnesses  upon  trials  or  other- 
wise convicted  or  attainted  byduet^ourae  of  law,  then  every  such 
person  shall  be  deemed  a  traitor,  and  suffer^land  forfeit'as  in  cases  of 
high  treason.  ^ 

^2.  If  any  after  24  June  1661.  during  his  maje^y's  life  shall  ma- 

•       ' .       .  .  '       •  - 

'    (g)  The.6ath  of  alligeance  appointed  hereby,  and  thia  statute  bo  f^r  ai  relate!  to  tho^ 
■aid  oatU,  are  abrogated  by  1  W*  ^  itt'cop.  8.  *;  . 
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licionsly  and  advisedly  publish  or  affirm,  il^at  the  krajr  i^  sin  heretic' 
or  papist,  or  endeavonrsr  to  introduce  popery,  or  maliciously  and' ad- 
'  vised ly  by  y riling  or  spealcing  M^all  express,  pubJish,  niter 
{  339  ]  or  deelare  iu)y  words  or  thingfs.to  incite  $he  people  to  hatred 
'  '  ^  or  dislike  of  his  majesty  or  the  established  government,  shall 
be  disabled  to  enjoy  any  office  of  pwMriotion  ecclesiastical,  civil,  or 
military,  or  other  employment,  than  that  of  peerage,  and  suffer  such! 
farther  punishment -as  may  be  by  law  inflicted.  .     . 

J)  3,.  ^  Any  that  shall  malidausly  and  advisedly  affirm  the  parlia* 
ment^  3  Abt;.  1640.  is  yet  in.  beings  or  that  there  lies  obligation 
upon  any  by  any .  oath,  enj^agemtot  or  covenant  to  endeavour  a 
change  of  government  in  church  Or  state,  or  that  both  or  either 
house  of  parKament  have  a  legislative  power  without  the  king,  shall 
incur  the  pe!nalty  of  aprmmunire  16  A.  8.  '     •  . 

4.  No  person  to  be  prosecuted  for  any  of  the  said  offenses,  except 
treason,  but  by  order  of  tjtieking  und^r  his  sign  manual,  dr.  of  the' 
council,  n9iL unless  prosecuted  within  six. months  after  the  offense^ 
andandr(f ted  within  three  months  after  prosecution. 

.5.  '^ None  to  be  indicted,  arraigned,  convicted^or  condenmed  of 
any  of  the  said  offenses,  utiles  the  offender  be  accused  by  two  law- 
ful and.  credible  witnesses  upon  oath,  which  witnesses  upon  his 
arraignment  shall  be'  brought  in  person,  before  ttie  offender >fac&  to 
fisice  ^.nd  maintain  upoh  oath  what  they  have. to  say. against  hind, 
unless  tbe  p^rty  arraigned  shall  willipgly  without  violence  confess 
tiih  same^        ,  '-.'■■■ 

.6.  ^  Thi;3  sh^ll  not  deprive  members  of  parliament  of  their  free 
debatesr. 

"Trial  by  peers:  peer  Convicted  disabled  to  sit  in  parliament  till 
his  majesty  pardon  hin>.( A)    .    , 

(A)  The  aotft  rektUig  to  treason  and  ofSemma  of  that  natare,  which  ha!Ve  pasaeii  aince 
ou^  author  wrotd,  may  be  reda'ced  to  these  three  heads ;  1.  Sach  as  more  liYimediately 
relate  to  the. king  and  his  goveraroeat.  2.  Such  as  reiate  to  the  coin.  3.'  Sach  As  relate 
to- the  mAkiner  oft  rials  ftiid  other  proceedings. 
L  As  to  the  first,  sqch  as  relate  to  the  king  aod  his  govemmer^t  ^ 
By  .9  WI  3  cap,  I.  **  If  anjr  of  the  king's  subjects,  who  ha?e  Vohintarily  gone  into 
Franetf  or  a^y  the  FrencA  king's  domiifions' in  Europe  before  11  i>ec.  1688,  without 
licence ,  from  the  Jiinff  or  quo6n,  or  who  hdve  at  any  time  during  the  ^to  war  With 
Fmnee  born  arma  in  the  service  of  the  French  king,  or  whohave  sinoe  the  13th  Fehrur 
ary  1688.  been- in  arras  under  the  command  or  in  the  service  of  the  late  king  Jame$  in 
Europe^  shaU  return  into  this  kingdom  of  England,  or  any  bther  th^e  king's  dominions 
without  licence  from  the  king  under  the  privy  seal,  such  person  shall  be  acmidged  guilty 
of  high  treason;    Where  the  ofiease  ihiUl-  be.  committed  put*  ^f  thd  teaim,  it  may  be 

-     tried  in  any*  county.'*  ^^ 

r  840  J      Upon  this  act  these  things  ajre  observable. 

^  1.  Tfaiat  this  act  doth  etiaet  some  treasons,  which  eertainly  were  so  )^y  ftS  E.  3. 

as  bearing  arms  in  the  serViee  of  the 'fV-en^A' king  daring  the  war  with  France,  which 
is  plaihly  an  adhering  to  t^e  king's  eneinies;  and  tho^25'J?.  3.  says  aittmfijr  <o  (Ae 
ki$ig!8  enemiee  in  the  retdm^ei  it  immediately  adds  giving  them  gid  and  eomfott  in 
hi9  realm  or  eleewherl^  Co.  PlC.p.li,  Vaughan^e  case,  2  8alk,i35.  indeed  all  the  trea- 
sons by  this  act  are  compounded  of  this  t^ld  treaso|i,.altho'  they  be  new  in  form  Cot  the 
sake  pf  fkoilitating  the  proof  in  some  instancy  Hii.  2  Ann,  Boucher^9  case,  State  TV. 

21  That  a  pardon  under  the  great  veal  ttifter  hdv^g  been  in  the  serviee  of  the  French 
king  and  he^^e  reUirning)  of  all  treaaons*  Sfc.  will  not  tmoont  to  a  licence  to  feiora* 
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^ecavm  it  i»  tfao  r^tnrningf,  #bieh  is  the  treaaon  jmniBhable  by  {his  act  3  Ann,  Lind9au*9  x 
CAM,  Stafe  TV.  V«»2.  V.  p.  528.    '  .    '        ^ 

.  3.  That  a  SeoUl^man  going  dot  of  Scotland  into  France  (especiallj'  if  formerly  re^u 
dient  jn  Ei^kind)  after  Sie  U^e  mentiou'd  in  the  -act,  atad  retoming  ijito  England  \b 
withiDr  the  Ivorda  and-ineaiiing  of  thcr  aet,  e^n'tho'* 'he  had  a  lieehoe  to  relarn  into 
9eMlmnd.  JHd. 

4.  That  a  person  offending'  againat  iiit  ^ct  by  retoming.  .into  England  may  \j6  xxu 
dieted  in  any  coatity  ^i^here  he  is  take^  altho'  it  be  riot  th6  first  Englith  county  into 
Wbicl^  he  c»nie*  Ibid*       «      .        i  .     . 

5.  That  this  act  is  per^ietoal  and  extends  to  the  king's saceesaon^alUro'/the  act  sjieak 
only  of  the  king  getter^ly  andnot of  his  sacoessorp,  according  to  the  rteolntion  13  Co. 
£<».  109.  ou^eupra  ^  100.. 

By'  l3'4r  U  W.  3^  cap,  3.  >«  The  pretended  prince  of  VfaU»  ib  attainted  of  >igrb  trea* 
ooil,  and  it  is  niade  high  tceason'  for  any  of  the  king's  sabjects  by  letters,  messages  o]r 
otherwise  to  hold  correspondence  wi^  him  or  any  person  employed  l^  him,  or  to  remil ' 
any  money  for  his  nse  knowing  the  same.  And  by  the  Vt  Oeo*  2^  this  is  extended  to.tbe 
pr^tender^s  son.  'Provides  that  offenses  against  this  act  committed  oqt  of  the  realm  may 
,  be  tried  in  any  coonty.  '*'  ' 

^^By  1  Ann,  capJn,  *'It  la  made  high  trettsoii  to  attempt  by  overt  act  or  deed;  to  /de- 
prive ^r  hindfur  any  person  next  in  succession  to  the  crown  (according  to  the  UiAitatidn 
of  the  crowd  by  1  W.  ^'Jlf.  Mas.  2  cap.  .3.  and  13  fV.  3.  cap.  3.)  fVom  8uc<Seedin|r  k^r  the 
decease  d^  the  queen;  but  this  succession  has  now  happily  taken  place,  and  t&reby  put 
an  end  to  this  -otatateb   .  .    '    . 

By  3  ffAAnn,  cap,  14.  .**If  any  subject,  who  haa  voluntarily  gone  into  France  since 
4  Jluy  1702.  or  into  any  the  French  king's  dominions  in  ftirops  without  licence  from 
the  queienror  has  since  the.  said  4  May  bom  arn»s  in  the  service  Of  the  Fretkh  king,  shall 
retiirn  into:  En^giand  withbut  Heefioe  from  the  queeo' under  her  privy  seal,  he  shall  be  ad* 
judged  gniky  of  high  treason* 

By  4ilna.  cap^  8.  **  It  is  made  high  treason  for  any  one  m&licionsly  tb  affirm  by 
writing  or  printing,  that  the  pretended  prince  of  Waies,  or  any  other  person  hatji  any. 
right  to  the  croWn  of  these  realms,  other  than  according  to  1  W»  ^,M,  and  13-^.3, 
or  that  the  kings  'Of  England  are  not  able  by  authority  of  parliament  to,  melee  laws 
to  bind  the  descent,,  limitation,  inheritanco  and  government  of  the  crown.  To  dedard 
the  sj^me  things'by  preaehing,  teaching  or  advis^  speaking  is  made  a.pramunire.    > 

Thi^  aet  (which  is  in  the  main  transcribed  fr6m  13  Elix,  cop.  l.ywas  re-enacted  upon 
occasion  of  the  union  ^Atm  cUp,  7.  Upon  this  statute  Afwms  the  printer  was  con- 
victed and  executed  for  printing  a  pamphlet  intituled.  Vox  Fopfdi  Vox  Dei^  Octob.  30.'l71d.' 
at  the  Old  B^ily,     .       /      •  ^ 

By  7.^nR.  cap,  4  ^  It  is  hf^h  treason  for  any  officer  of  tho  army  or  soldier  by  land 
or  sea  to  hold  correspondence  with, ftny  rebel  or  enemy  to  her  majesty,  or  to  treiat  wi^ 
•Qch  rebel  or  enemy  without  her  majesty's  licence. 

By  7  Ann,,  cap,  31.  ¥  Whatever  is  high  treason  or  misprision  of  trnason.  in  Englan4%. 
(and  none  else)  shall  be  high  treason  or  misprision  of  tseason  in  Seidland* 

II.  Such  as  relate  to  the  coin.  .     '  'f      ^ 

By  B  if  9  W.cap,  35.  **  Whoever  shall  knowingly  make  or  mend,  or  assist  in  making 
or  mendingi  brshul  bny  or  sell,  or  have  in  his  possessioia  any  iostrumont^  proper  fortlw 
opinaf  e  of  money,  or  convey  f  oph  Instruipents  out  of  the  king's  mint,  or  shall  mark  on 
the  edges  any  coin  current  or  diminished  coin  of  the  kingdom,  or  any  coun- 
ier&it  coin  resembling  the  coin  of  the  kingdom  with  letters  or  other  marks  ^j341'  J 
like  to  those  on  the  edges,  of  money  eoined  in  thejing's  mint,  6r  ^hall  colour,  '  .* 
gild  or  case'  over  any  coin  resembling  t^e  current  coin  of  the  kingdom,  or  any  round 
bknkf  of  base  metati  ifc  shall  be  guilty  of  high  treason.  No  attainder  by  this  act  shall 
i^ork  Oorruption  of  blood  or  loss  of  dower,  noTiprosecution  be  for  any  offense  against  the 
same,  adless  commenced  within  three,  months  after  the  offense  committed;"  (his  act  was 
bat  temporary.  .  >       .        .  *     .^ 

Bui  by  T  Ann.  cap.  HSj  it  is  mi^e  perpetual  and'the  timo  9f  prosecution  enlarged  from 
three  months  to  six  mopths^fler  the  ofl^se  committed.  ^  *  .  ' 

•  Other  atatutesTelating  to  the  coin  enacted  since  the  edition  of  this  book  in  1736,  are- 
the  15,  16.  Geo.  3.  ck*  38.  concerning  gilding,  washing  colouring,  i^c  coin;  and  reytKirds 
for  convicting  offenders;  and  pardon  to  accomplices  informing  :^the  11  Geo,  3.  cji.  40» 
ooocerning  counterfeiting  halfpence  and  fak-things. — The  13  Geo.  3.  ch  71.  concerning 
what  is  to,  be  done  with  fitlse  money.— ^The  14  Geo.  3.  ch.  93.  concerning  weights  for 
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.  in..SQch  as  relate  to  tlie  maoDar  of  trials  and  other  proeeedtttffi. 

By  7.  Vi,  d.  caf*  5.  .**  Every  person  indi<;ted.for  high  treakOD,  whereby  eorrdplioa  M 
blood  may  be  madle,  shall  have  a  true  ODpy  of  the  whole  indictmdnt^iit  not  the  names 
of  the 'Witnesses,  (leltrered  to  him  five  da^s  before  hia  trial;  payingf  for  it  not  e^ oeedingr 
'five  sbillingfB,  an'd  shall  be'admittedto  maliehis  defeniSe  by  coansel,  and  witnesses  on  oath, 
the  qp.id  coansel  not  tb  exceed  two,- and  to  ^'assigned  by  the  court,  and* to  bnve'secess 
to  the  prisoner  at  all  ^asonable  times. 

''-No  person  shall  b^  indicted,  tried,  or  ottaibted  bat  on 'the  mthe  of  two  hiwftil  wii- 
nesses,  which  two  witnesses  most  be  to  the  .same  trea^on,*^  altho'  it  beliot  aeoeasary  they 
should,  botli  be  t6  the  same  overt-act  :, 

'*.No  prosecution  to  Be  for  any  spchtreaaon  unless  the  party  be  indicted,  within  throe' 
▼ears  afler  the  o^nse  cbmmit^d,  unless  it  be  for  a  design  or  attempt  to  assassinate 
the  king  \sf  poison  or  otherwiae.  -'   _ 

"  The  prisoner  diall  have  a  copy  of  the  pannel  of  tho  jorors'two  days  before  his  trial, 
and  shall  bii^e  like  process  to  compel,  the  appearance  of  .witnesaes  for  him,  as  Is  usuall/ 
granted  for  witnesses  against  him. 

^  No  e|ridence"phall  1^  given  of  any  OTert-aet  not  ozpresly  laid  in  the  indictment.    * 

*''No^n(ii'ctment,  process,  fit,  AhaU  be  quashed  for  mis-writings  mis.speliing,  false  or 
improper  JLclin,  luiless  exception  be  taken  in  court  beibre  any  evidence  given  upon  such 
indictment,  oor^ shall  any  such  lAis- writing,-  9ft,  be  cause  to  stay  Judgment  a^ler  convio* 
tion,  hut  such  judgment  may  nevertheless- be  reversed  upon  writ  of  error,  as  beibre  the  - 
'making  this  act.  ■      , 

**  In  the  trtal  of  a  peer  or  peeress  all  peers  intitled  to  Tote  in  .parliament  shall  be  snm- 
nbned  twenty  days  before  the  trial,  .and  ever^  one  so  summoned  altid  appearing  sbalWote 
at  such  trial  first  taking  the  oaths  to  Che  government*  ^T^. 

.**  Provided  that  this  act  shall  not  extend  to  impeachments  or  6ther  pn>oeedings  in  par- 
liament, nor  io  indiotments  of  high  treason^  nor  any  proceedings  (hereupon  "Uxi  eounter*. 
ieiting  his  majesty*s  coin,  great  seal,  privy  seal,  sign  manual^  or  privy  signet*  \ 

By  I  Ann,  cap.  %,-  ^  In. any  trial  for  tre&spn  or  felony  the  witoesse^  for  ti^  prisoner 
ihall  bo  upon  oath. 

By  7  Ann,  ca]^  Si.  **  After  the  deoeAse'of  the  present'  pretender  nO  attainder  of  tre*- 
■On  shall  work  a  diaherison 'of  the  heir,  nor  affisct  any  other  right,  save  that  of  the  offen- 
der  for  his  natural  life  only,  and  every,  person  indicted,  for  high  treason  ot  mispk'ision  of 
treason  shall  have  a  list  of  the  Witnesses  to  be  produced  against' hii9  on  his  trial,  and  of 
the  jury,  mentioning  the  places  of  their  abode,  ZfC.  given  to  him' together  with  the  copy 
4ftlve  indictmeilt  ten  days  befi^^  his  trial,  in  the  presenceof  two  credible  witnesses.[l] ' 


[I]  The  following  are  the  diffisrent  Acts  of  Parliament  concerning  treason  that  have 
from  time  to  time  ^n  passed  since  the' 7th  of  Queen  4eiie,tecited  in  the  note  above.  ' 

By  the]20  Ot6,  9.  e.  30.  persons  impeached  by  the  House  of  Commons  of  higlr  treason, 
whereby  eorroptionof  Mood  shall  be  made,  or  Ibr  misprision  thereof,  shall  be  admitted  tb 
nkake  their  fuN  defence  by  two  counsel,  who  shall  be  aasignod-  for  that  purpose,  in  like 
manner  as  upot^ndictments  and  other  prosecutions. 

The  30  Gta.  3.c.  43. alters  the  judgtnent  in  tb^  case  of  ^omeixfrom  burning  to  hanging. 
^  Bj  the  ^^'Oeo,  3^  e,  7,  s.l.  if^any  person  after  the  day  of  passing  this  act,  during  the 
Iffe  of  .(he  king  and  until  the  end  of  the  next  ses^on  of  parliament  after  the  demise  of  thai 
crown,  shall  wi^in.  the  realm,  compass,  imagine,  invent,  devise,  or  intend  death  or  dee- 
tructiou,  or  ai^y  bpdily  harm,  tending.^  to  the  death  or  deetrijqjLion,  maim  or  wounding, 
imprisooment  or  restraint  of  the-  person  of  the  king  his'  'heirs  or  successors:  or  to  de- 
prive or  depose  him  of  th^m  from  the  style,  honor  or' kingly  name  of  the  imperial  crown 
of  this  realin,  or  of  any  other  of  his  majesty^s  dominions  or  coOntries;  or.  to'  levy  war 
against  his  majesty,  his  heirs  arid  soccessorB:  within  this  realm,  in  order  by  foree  oc 
convtraiM  to  compel  him  or  them  to  change  his  or  their  measures  or  counsels ;  or  iii 
order  to  pot  any  force  or  constraint  upon,  or  to  intimidate  or  overawe  b6th  hooees  or 
either  house  of  parliafnent ;  or  to  move  or  stir  any  foreigner  or  stranger  w^th  force  te 
invade  this  realm,  or  any  other  his  majesty's  dominions  or  countries  under  the  obeisance 
of  bis  majesty,  his  heirs  and  sncoessocs.  And  sut^h  compassings,  imaginations,  inven* 
tiOns^  devices,  «r  intentions,  or  any  of  them,  shall  ex^rees,  utter,  or  declare  by  publishing 
any  printing  or  writing,  or'  by  any  overt  act  or  deed  being  legally  convicted  thereof 
upon  the  oaths  of  two  lawful  witnesses  upon  trial,  or  otherwise  convicted  or  attainted  by 
due  course  gT  law,  then  every  such  person  shall  be  deemed,  declared,  and  adjudged  to  'be  a 
traitor,  and  ehall  suffer  the  pains  *of  dj^athi  and  also  lose  and  forfeit  as  in  cases  of  high 
treason.    ' 
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By  tbB  $7  ^M.  2^e.  7.  •»  1.  II19  ]iro?isiia{M  of  the  Isst  met,  which  reUte'ito  tb&  heiwabd . 
socceflsora  •(  the  king,  mie  made  perpetaal.  ^ 

The  39^^  40  Geo,  3.  d,  93.  ind  tlie  5  ^  6  Vict,  e.  Sit,  take  away  the  right  of  the  ftv- 
rioner  to  have  a  copy  of  the  indictment,  with  a  list  of  the  WitoesBes  andi  jiirors  ip  the  caael 
of  liigh  treason  in  eompaaaing  or  imagtniog  the  death  or  destruction  or  any  bodily  harm 
tending  lo  the  death  or  destruction,  maiming  or  wounding  of  the  queen,  and  of  misprision 
of  such  treaaon  whcui  the  overi  act  alleged  in  the  indictment  iho^i  he^  any  attempt  to  hi* 

£re  her  person;  in  whiebcase  the  prisoner  is  triable  In  the  same  manner,  and  upon'  the, 
ce  evidence,  as  if  charged  with  murder. 
^  The  54  Oto.  CvHG.  alters  the  judgment  in  high  treason.  Seejp:  351.     ^  -  *■ 

The  9  Geo,  4.  c.  31.  s.  2.  abolishes  petit  treasdn,  and  makes  this  offence  ndurder.p.  389. 

By  4he  3  ^T  4  TtcC.  ci  59f<,^.  4.  it  is  treason,  in  noma  easea  for  any  person  to,  aid  ia,ob- 
Caining'  a  marriage  with  the  queen^a  issue  under  th^  a^e  of  eighteen,  without  consent  of 
psrliameBt,-  .,     * 

TIml  5  Sf  S  Vict/c.  51.  a*  3.  ntakes  it  a  high  mi^emeanor  wilfully  to  dischaLyge  or  aim 
fire  arms,  or  to  throw  any  offensive  fnatter  or  weapon  with  intent  to  injure  or  alarm  the 
queen ;  with  a  proviso,  that  nothing  in.  that  act  contained  aball  be  doomed  to  alter  in  any 
Kspebt  the  ponisbment  which,  may  by  law  be  inflicted  upon  persons  guilty  of  high  trea- 
ioo,  or  miiprisioo  of  treason., 

J^^WiU,  4(c  34.  the  statute  relating  to  the  com.  *  It  repeals  al^  other  acts  touch- 
ing the  eoin,'  the  provisions'bf  whidi  it  amends  and  consoHdates  into  one  act.  See  ekap^ 
i7, 18,19.30.  -  '  .  •     .  — 

The  U  6eo«  4. 1  Will  .4.  c  66.  sv  3  4r  1  Vict.  4i,  84^  a.  I.  repeal  the  sUtntes  ii!  treason 
relating  to  thtf  gt^at  seal,  sign  manuel,  signet,  ^T^.  to  coluterfeit  these  signatures  is  stiU 
treason,  though  not  punishable  with  death. 

<  By  the  29  tee/,  of  the  act  of  Congress  of  April  30t,  1790,  it'is  enacted.  That  any  person 
who  shall.be  accused  and  indicted  of  treason,  shaU  have  a  copy  of  Ihe  indictment,  and  1^ 
list  of  the  jury,  and  fitnesses  to  be  produced  op  the  trial  for  proving  the  said  indictment^ 
mentioning  the  names  and  places  of  abode  of  such  witnesses  and  jurors,  delivered  unto  him 
at  least  thre^entire  days  before  he  shall  be  trieicl  for  th%  same ;  and  id  other  capital  offen'cee, 
shall  hi^e  eoch  cbpy  pf  the  indictment  and  list  of  the  jury  two  entire  days  at  least,  before 
the  trial;  and  that  every  person*  so  aecused  and  indicted,  fpt^  any  of  the  crimes  aforesaid, 
shall  also  be  allowed  and  admitted  to  make  his  full  defhnce  by.  counsel  J§arned  in  the 
law;  and  the  court  before  whom  such  person  shall  be  tried,  or  some  judge  thereof  shall, 
and  they  are  hereby  authorized  and  required  immediately,  upon  his  request  to  assign  to 
iuch  person  such  counsel,  not  exceeding  t#o,  as  s^ch  person  .shall  desire,  to  whom  such 
'  eonnsel  shall  have  free  access  at  all  seasonable  hours;  and  every  such  person>  pr  persons 
accused  or  Indicted  of  the  crimes  aforesaid,  shall  be  allowed  and  admitted  in  hb  said 
defence  to  make  any  proof  that' he  or  thejrcan  produce,  by  lawful  witness  or  witnesses, 
ib^  shall  have  the  h^e  process  of  the  court  where  he  6r  they  shall  be  tried,  to  compel  his 
or  their  witnesses.to  appear  at  his  or  their  trial,  as  is  usually  granted  to  compelwitneiBsea 
to  appear  on  the  preaecution  against  them*  .  '    . 

Sect.  30.  ThaC  if  any  person  or  persons  be  indicted  of  treason  against  the  United 
Statee^  and  shall  btand  mute,  or  refuse  to'  plead,  or  shalf  challenge  peremptorily  above 
the  number  of  thirty-five  of  the  jnry,  the  Court  in  any  ef  the  eases  aforesaid,  slial}  not- 
withstanding proceed  to  the  tria.1  of  the  perspn  or  persons  so  standing  mute  or  chal- 
lenging, ae  if  he  or  they  had  pleaded  not  gu^ty,  .and  render  judgment  ther<Jon,  accor. 
dingly.  \  '  ^ 

Sect.  31.  That  ihe  benefit  of  clergy  shall  n^t  be -used  or  allowed,  upon  conviction  of 
any  crime,  for  which  by  any  ftatpto  of  the  United  States  the  punishment  is;;  or  shall  be 
declared  to  be  death.  .  ^ 

Sect  32.  That  no  peraon  or  persona  ahall  be  proaecujed,  tried  or  punished  for  trbason 
or  ether  capital  offence  aforesaid,  >ilful'  murder,  or  forgery  excepted,  unless  the  indict- 
mentfor  the  same  shall  be  found  by  agrand  jury  within  three  years  nert  afler  the  trea- 
ten  or  capital  offence  aforesaid  shall  be  done  or  committed'..  Prtmided,  that  nothing 
herein. contained  shall  extend  to  any  picrson  or  persons  fieeing  from  justice. 

SecL  33.  That  the  manner  of  inffictine  the  punishment^of  death  shall  be  by  hanging 
the  person  convicted  by  the  neck  until  dca,d. 

On  the  trial  of  the  rebels  in  1746,  the  prisoners  had  copies  of  their  indictments  five 
days  before  their  arraignment,  exclusive  ofthatdayandofthe  days  copies' were  delivered, 
and  also  exclusive  of  the  intervening  Sunday.    Foet.  2. 230.    See  Lord  Oeorge  Qordon^g 

TV.  21  St.  Tr.  648.  Dougl  569.    An  indictriient  for  treamn  was  found  bn  Hie  1 1th  ofDe- 
^^nJter;  on  the  12th,  oopl^  of  the  indictment  and  of  the  jury  panel  w,er6  delivered  to  th^ 
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prisoner,  and  on  tli»17t|i  a  cofiy  of  the  lift > of "wifbemes  wai  doQ^red  to  bun.'  Tbe 
nutaner  was  ar'raigfnecl  on  the  31st  of 'Dec«m&«v  and  pleaded;  and  npop  the  Bbit  witness 
Sein^  ealled  (or  Uie  crowds  it  .was  objected -that  the  list  of  witnen^s  bad  not  been 
delivered"  according-to  the  atainta.  Upon  a  case  reserved,  it  iraS  held  by  niiie  jndges  te 
siZf  that  tbti  deliFery  of  the  list  was  not  a  good  delivery  in  point  of  law ;  init  it.  wma  also 
Jield  by  a- like  migoEity,  that  Ibe  objection  came  too  late  after ^Isa  pleaded^  And  it  was 
aifreed  by  all  the  jodges,  that  if  the  qbjeetidn  had  been  talien  m  dee  tioie,  tlie  only  effect 
^f 'it  wpald  have  been  a  postponement  of  the  trial,  to  ^ve  time  ibr  a  proper  delivery  of 
the  list.  R,  V.  Frott,  2  Jtood.  C.  C.  140/9  C.  ^  P.  199.  In  the  case  of  the  Juurgev^ 
d  Doll.  342.  it  was  held  that  copies  of  the  caption  als  well  as  of  the  indictpient  otfght  to 
he  delivered  to  the  defendant  jDn4er  the  Act  of  Congress.  It  was' alto  held  tb^t  'the 
jAace  of  abode  of  the  jurors  and  witnesies  should  be  dearly  designated.  .The  object  of 
the  law  is  to  enabl^.  the  party  aoeosbd  to  prepare  for  bis  defence^  and  to  identHJr  the 
jurors  who  try  ami  the  witoepses  who'  are  to  prove,  the  indictment  against  hiofi.  It  im 
contrary  to  the  spirit  and  intent  of  saeh  a  provisicm  that  the  whole,  fange  of  the  state  or 
of  a  county,  should  be  allowed  as  descriptive  of  a  place  of  abode,  in  regard  to  the  ptaoe, 
^e  court  thoojfht  the  township  in  which  the  jurors  and  witiiesies  respectivel}]  reside^ 
Idiottld  be  specified*!  but  the  act  of  Congress  does  not  require  a  specificatioti  of  their  ^tocu- 
pations.  ^  See  l^orr*s7V.  7.  1  £s<t,  K  C.  IIL  SteuMrCa  <&ase^  2  JML  335.  Tha39^ss«f. 
of  the  ict  of  Congress  has  been  construed  to  mean  that,  any  person  charged  with  a 
crime  in  the  ot^urts  of  the  fitiUtd  SSfatst,  has  a  right  hefirrt,  as  well  as  after  the  indict* 
nient  to  the  process  of  the  court  to  compel'the  attendance  of  his  witnessask  1  Burr*9 
2V.  126.     .  ... 


[  342  ]  CHAPTER  XXVI. 

CONCEBjriKa  THE  JUDOMiSNT^  IN  HIQH   TBSASON  AHD  THEf  TARTWXJ' 
LARS  BSLATING  THEBEUNTO^  AND  TO  A^TAINDEBS.' 

This  chapter  divides  itself  into  these  particulars:  1*  ToiK^bing  the 
person  ^gt^inst  whom  the  judgment  is  to  b^  given*  2.  By  whom  it  is 
to  be  given.  -3.  What  the  form  of  the  judgment  is.  4.  What  the  coti- 
sequents  thereof  arq. 

I,  Touching  the  pQrsqn^  against  wh^m  a  judgment  in  treason  is  ^o 
W  given.      , 

In  antient  time,  if  a  man  had  been  slain  in  open  war  against  the 
king  either  in  rebellion,  or  adhering  to.  th6  king's  enetniesi  the  king 
did  (/e/ac/o  take  a.,  forfeiture^  sometimes  by  pre^sentmfsnt  in  Ej/re^ 
sometimes  by  presentment  in 'the  king's  bench,  and  sooietimes  by 
inquisitioti  by  the  eschptor :  for  this  see  the  whole  pleading  in  the 
chancery,  Olaus.  afi  E,  3.  M.  2. 4*  4.  for  the  coheirs  of  Robert  de  Roas 
for  the  manor,  of /FcrAp..  ;      ' 

But' in  all  other  cases,  whether  of  felony  or  treason,  if  the  party- 
had  died  before  attainder,  tho  he  were  killed,  in  the  pursuit,  Ctaus. 
26  E.  3,'fn.  29.  pro,  Ricar(lofilio  Jidas  Peschall ;  and  //.  16  i£  I. 
Jtot.,27.  coram  rege.  Sussex,  pro,  Siephano  Norihup^  M.  20  ^2\ 
£.'  i  Ret.  4  in  dot^s,  cqram  rege  pro  Johanne  de  Beking'- 
[  343  J  ham  J  or  tho  he  died  after  <;onviction.and  before  judgment, 
7  //.  4.  27.  a.  there  ensued  neither  attainder  nor  forfeiture 
of  lands. 

"But  the  law  was  practiced  antieritly,  and  it  seems  coirtinuing  to 
this  day,  if  a  traitor  or  a  felon  rescue  himself,  or  will  not  submit  to 
be  Arrested  and  on  resistande  is  slain,  upon  presearment  thereof  he 
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ahall  forfeit  his  go<»ds  and  ohftlHeis,  3  E,  S.  Corone  SPO,  3(2.  Co. 
P.  C»  p.  827,  for  if  a  person  be  arraigned  for' felony  or  treason,  tho 
be  be  acqui|red,  yet  if  it  be  found  he  fled,  he  forfeits  his  goods,  and 
Ukis  is  bBt  ia  nature  of  a  presentent  of /ugqm/e(ri£,. 
.  But  whether,  that  pres^ntnieiit  be  traversable,  vid^  ^iamf.  P.  C. 
Lib.  III.  cajp.  21.       .         s  ^ 

Yet  the  former  practice  by  degrees  grew  out  of  uto,  for  in. 8  E.  3^ 
20.  a.  the  judges  would  not  allow  an  averment,  that  «  party  died 
in  rebellion  or  adhering- to  the  king^s  enemies,  without  a  record  of 
his  conviction,  for  it  is  possible  h6  might  be.  there  against  his  will.    • 

But  now  by  the  statute  of  26  E.  3.  de  prodifiohibus^  whkh  rei> 
quires  an  attainder  by  conviction  and  attainder  per  genUde  lour 
condition  that  attainder,  after  death  Xor  adhei^ing  to  the  king's  ene« 
tnie^  ie  Ousted.  ^    .      '  ^ 

-And  because  it  mighl  be  said,  that  an  iqquest  before  th6  eschetof 
might  satisfy  those  words,  the  statute  of  34  El  3.  cap.  12. 
hath  in  express  terips  for  the  future  ousted  such  attainders  [[  344  3 
or  convictions,  after  the  parties  death,  at  least  in  other  casei; 
than  of  forfeitures  of  war,  an4  except  forfeitures  of  old  times  judged 
after  the  partieis  death  by  presentment  in  Eyre,"  or  m  the  king^s 
bench,  as  of  felons  of  themselves;  and .  therefore  Jack  Cade^  who 
was  slain  inopeo  rebellion,  could  not  be>attaint  bat  by  act  of  parlia- 
Inent,  and  so  it  is  rocited  in  th,e  act  of  his  attainder  29  ^.6.  cap^  1. 

Yet  after  the  statute  of  ^4  E,  3;  the  earl  of  jfo/t^Aiu^  and  others, 
who  conspired  against  Hinry  IV.  and  levied  war  against  him,  and 
in  their  ^igl^^  were^aken,  had  their  heads  stricken  off' by  those  that 
apprehemi^d  them, v without  any  judgment  given  against  tiiem,  and 
after  their  death  judgment  of  treason  wims  given  against  them  by  the 
king  and  lords  in  parliament^  RoU  Par.  2  H.4n.  30.  upon  which 
the  heir  of  the  earl  of  Salisbury  brought  a  petition  of  error,  Bot. 
Par.'  2  H.  5.  pari.  1.  m.  \3..  and  assigned  for.  error  among  other 
errors,  that  his  ancestor  was.  dead*  a^the  time  of  the  judgment  given 
in  parliament,  but  yet  the  judgment  was  affirmed }  yet  aftei'wards 
Hot.  Par. ^9  If.  5.  n.  19,  to  avoid  ali  questions  he  was  restored  by 
act  of  parliaodent  o 

Again,  no  man  ought  to  "be  attainted  of  treason  without  l)eing 
called  to  make  his  defense  and  put  to  answer,  which  .is  called  arre- 
natio  or  ad  raiionem  poaitus. 

Clous.  \  E.  3.  part'.  1.^  m.  21.  dors. . Thomas  earl  of  Lancaster 

was  condemned  to  deaths  as  a  traitor  by  Edward  II.  at  Poniefractj 

.  &<!^iiry  his  brother  brought  a  petition  of  error  in  the>parliament  of 

1  f .  3;  upon  that  judgment^^the  record  was  removed  in  these  words. 

^'  Placita  eoronsB  coram  dominO  Edwardo  rege  filio  domini  regis 
Edwardi  tenta  in  pxsBsentifi  ipsius  ck>mini  regis  apud  Pontem-fractum 
die  luba^  proxim6  antefestnm  annondationis  foeatse  Marias  Virginia 
anno  regni;  sui  quintodecimo. 

^  Cum  Thomas  comes  Lancastrise  CAptus  pro  proditionibus,  homi^- 
cidiis,  incendiis,  depredationibus,  &  aliis  diversis  feloniis  ductus  esset 
ootam  ipso  domino  rege,  prsBsentibus  Edmundo  comite  Kanij'* 
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Johanne  eomite. Sic AemutuP,  ^domaro^tde  Vakncfd  comite  Pem^ 

broch\  JohannB  de  fVarennd  cotn'  Surrey  Edmundo  com* 
£  345  3  •SrundeiPj  Davi^  cora^  ^tholy  Rhberio  comitO:  de  ^negos^ 

baronibus  &  aliidrmagnatibus  fegni^dominiM  rex  reeordatur, 
quod  idem  ^homa^  homo  ligeus  ipsius  dotoini  regis  vemt  ^pud 
Burton  ^up^er  IVentam  simul  cum  Ifum/r'o  de  Bohun  nuper  com' 
Her^\  proditore  regis.  &  regni  iuTentb  cum  yexilliis  expUcatis  apud 
fonttm  Bjtirgiin  bello  coAlradomiQutn  regem,  &  ibidem  inteffecto^ 
&  Rogero  Damary  proditore  adjudiCato,  &  quibusdam  aliis  proditOr 
hbiis  &  inimicis  regis  &  regni  cum  veidliis  expUcatis,  &  ut  de  guefrt 
hostiliter  iiesistebat  if  impedivii  ipsum  domipnm  regem  &  homines 
&  familidres  suos  per  tres  dies  continuost,  q^uo  lUiuus  poutem^  dicte 
villse  de  Burton  transif^  potuernnty  &c. — ^Et  unde  domiuus  rex, 
habito  respectu  ad  tanta  dicti  Thomas  comuis  facinora,  &  iniquitat«t 
ejus,  &  ejus  maximam  ingratitudinem^  nuUaoi  habuittsausam  8^d 
aliquam  grdtiam  eidem  Thomm  comiii  de  poBtiis  prasdicUs  super 
.  ipsum  adjudice^is  pardonand'jn  pr^missis  faciend'y  quiiei  tamen  idem 
Thomas  cothes  de  parentelk  excellenli  &  nobilissimft  procreatus  est, 
dominus  rex  ob  reverentiamdict®  parentelee'remittit  de  gratis  suft 
^peciali  praedicto  TA^ma;  comit  exeaitiooem  duarum  pcp^narum  ad 
Judic^tarum,  sicut  prsedictum  6ist,  scilicet  quod  idem  Thomas  comes 
non  trahatur,  neque  su^peadatur,  sed  quod  execiitio  taptummodo 
fiat  super  ipspm  Thomam  comitem,  quod  dec&pitetur. 

^  ThereupoD  the  record  being  read  in  pra^sentift  domini  regis  pro- 
cerQm  &  magnatOm  regni  &  aliorum  in  hoc  parlie^iAeutO)  he  assigned 
these  errors:  1.  Qu6d  erratum  est  in  boc,  qu6d  eupti  qoicunque  homo 
ligeua  demini  regis  pro  seditiou|bus,  homicidiis,  robberiis,  incendiis  & 
aliis  /dotiiis  tempore  pacis  captus^  &  in  quficunque  curiS  regis  ductus 
fuerityde  hnjnsmodi  seditiouibus  &  aliis  feloniis  dibi  iippositis,  per 
legem  &  consuetudinem  reghi  arrenari  debet,  &.  ad  fesponsionem 
poni,  &  tnde  per  legem  &c.  convinci,  antequam  fuerit  morii  adjudica- 
tU9;  Jicet  i^Twd'icirxs  TVtonias  comes/homo  ligeus  pfasdicti  domini  regis 
patris,&c.  teuipore  pacis  captUs,  &  coram  ipso  rege  ductuafuit,  diptus 
dominus  rex  pater,  &c.  rei^rdabatur  ipsum  Thomam  esse  culpabilem 

de  seditionibus  and  feloniis'in  prsedictis  recorded  prpcessu  ^ 
[  346  ]  contentis,  absque  hoc,  quod  ipsu^n  inde  arrenavit  seu  ad  re- 

sponsionem'  posuit,  prout  moris  est  secundum  leg^m,  &c. 
&  sic  absque  arrenamento  &  respDnsione  idem  Thomas  erronic^,  & 
contra  legem  terrse  tempore  pacis  morti  extititadjudicatus,unde  cum 
potorium  sit  &  ms^nifeistum,  quod  toium  tempus,  quo  impositum  fiiit 
eidem  comiti  pr^dicta  mala  &  facinora  in  prasdictis  recordo  &  pro* 
cessu  contenta  fecisse,  &  etiam  tempus,  quo  captus  fuit,  &  quo  dictus 
dominus  rex  pater  recordabatur  ipsum  esse  ^^ulpaibilem,  &c.  &  quo 
morti  extitit  adjudicatus,  fuit  te^mpus  pacis,  maxima  cum  per  totum 
tenapus  prasdictum  cancellaria  &  alias  placeae  curiae  doniini  regis 
apertae  fuerunt,  &  in  quibus  lex  cuicunque  fiebat,  prout  fieri  cbnsue* 
^vit,n^c  idem' dominus  re;s  unquam  in  tempore  ilia  cum  vexillis  ex* 
plicatis.  equitabat,  praedictus  dominus  rex.  pater,  &c.  m  hujusmodi 
tempore  pacis  contra  ipsum  comitem  sic  recoidari  non  d^buit,  nee. 
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jpsnm  sine  arrenatnept0^''&  respoitsione  moni  adjiidjcadse/  Dicit 
ettaa3y  2*  Qiiod  errattiia  est  in  hoe,.etU(M*cum  prdsdictus  Thoman 
conies  fuisset  jinas  pari(kn.£i  magnatQin  regni^  &  in  Magnil  Cartd  di9 
Kbertatibus  ./Jii^/m;  comineatuir,  ^uy^tf  nullue  lifyerhonio  ctzpiaiuvy 
imprUpnttur^aiit  disseUietur  dE  libef*^  ienemenio  auoy^el  Jibertq^ 
tibHs^stii  Hberia dmsuetudinibus  suis^  aut  utlagehir,  aul  exukt^ 
nee  alifuo  mdda  desimatury  necditminus  rex  super  eum  ibit^  nee 
super  eummiitei,  nisi  per  kgate  judicium  pariAfn  swruniy  velper^ 
iegeth  iefrXj  prsediefud  TAo'mcts  comes  per  reCDrduni  regis,  ut  prset- 
dietiim  est,  tempore  pacis  errooic^- morti  fUit  adjudicatus  nbdque 
arrenanbento  seu  responsione/seu  legali  judjicio  pari0m  suorum,  con- 
tra legem,  &C.  &  contra  tenorem  Magpse  Cartee  prsedictatf:  and  there*- 
fore,  as  iH^tber  ..and  heir  of  Thomas^  prays  that  the  jadgment  be 
anoulled,  and  he  restored  to  his  inheritance,' &  quia  inspectis  &  ple^ 
tiins  intejiectis  recordo  &ptoe6ssu  preedictis^  &c:  ob  errores-prsedictos 
&  alios  In  eisdem  recordo  &-  processu  cortipertos  consideratum,  est  per 
if^um  i3ominiim  regem,  proceres^/ihagrfates  &  tetam  comniuhitatem 
regrii  in  eode^m  pariiamento,  quod  prsBdictnm  judicium  contra  praei^ 
dictum  7%oi7uim-comit^m  reddifunn  tanquam  ertoheum,  re-  ^  "* 
i^oeelur  &  adoulietur^  &  .quod  prsediclus  Henrieusy  ut  frater  ([  347  J 
ft  hsBres  ejusdem  TkomaB  comitid,  ad  hselreditatem  suam 
petendam  &  habend'  debito  processu  inde  faciend',  pro.ut  moris  est^ 
«dmittatur,  &  tiabeat  breria  canceIlari8B,'&  qood  justfc'i  in  quoruoi 
placeis  dicta.. recordum  &  processus  irrotulantur,,ead€im  recorduni  & 
proc^ssui?  irrilari  factU»t  &  adnulldri,  &c.  P.  15  E.  2.  B.  S.  Sot.  69. 
4r  Pasch.  39  E.  3.  Hot,  49.  earfltn  Rege. 

This,  notable  record^even  before  the  statute  of  25  E»  3.  gives  us 
an  account  of  these  things:  1.  That  in  irime  of  peace  no  man  o\;ight 
to  be  adjudged  to  death  fortreason,  or  any  other  offense  without 
being,  arraigned'  and  put  to  answer.  2..  That  regularly,  when  the 
king^s  courts  are  open,-  it  is  a  time  of  peace  in  judgment  of  law; 
3.  That  «io  man  ought  to  be  sentenced  to  death  by  Che  recoJrd  of  the 
king  without  his  legal  ttisi  per  pares^  4.  That  in  this  particular  case 
the  commonsy.as  well  as  the  king  and  lords,  gave  judgment  of  the 
reversal.' 

Jolkn-  Mairavers  was  attainted  of  treason  in-  the  parliament  of 
4  ^.  ^.  n.  3*  /or  the. death  of  the  earl  of  Kenty  as  hath  been  before 
shewn,  cap.  II. p.  82*  ia  his  absence,  Roi.  Par.  21  E.  3  fi.  6^.  dors* 
the  nAva^  John  Matravers  sued  in  pariiament  to  reverse. that  judge- 
ment, ^nd  assigned  for  error,  qilesi  adjudge  a  m6rt  in  un.  parlement 
tenus  a,  Westminster  en  P  absence  de  ittij  nientindiieynierii  arayne, 
ne  appell  a  responsj  CQuhire  le  ley  de  realm  ^  les  usages^  approves; 
be  did  not  pevail  in  that  partiament  but  Rot.  Par.  26  E.  3.  n.  5^ 
^55.  he  had  a  restitution  by  the  Icing  confirmedin  parliament.  /I" 

Roger  Mortimer  eeir\  of  March  was  condemned  for  treason  for  the 
death  of  king\£^£»r(/  II.  Rot.  Par.  4  E.  3.  n.  1.  his  cousin  and  heir* 
SogeAMor timer f  Rot.  Par.  28  E.  3.  n.  9  5*  10.  brought  a  petition 
of  error  upon  that  judgment,  whereupon  the  record  of  his  attainder 
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»         '  .  _  • 

Was  removed  itoto.  pairliftment,  and  there  erkred  of  record^  and  ^mn 
assigned ;  the  judgment  of  reversal  is  thereapon  given  ir\  this  forip^  ' 

«  Les  ()ueii±  re^xd  &  jodgtd^nit  luea  &  examine  in  plein  pstrlement 
le^dit  Roget  cosia  &  heyre  de  di(  couMe  dit  &  alledge,  qe  les  record  & 
''-  jtidgoieot  siisdit  sent  <em>yne$  &defectiv.e  in  touts  points,  & 
[34iS  ]  nosptie.nt  en  tantoome  le  dit  counte  estoit  iny.se  a.  raort  &  dis- 
herite  sans  nul  ac^usemeni  &  aani»  estre  mesne  en  judgnpieott 
on  en  respons,  dont  il  prie^  qe  ie^  record  &  judgment  avaiit  dits  soieat<< 
xevers  and  admiUsyft  sur  ceo  ori  bone  deiiberation  eA.  arise  Bd  grant 
leisure  per  bostre  dit  seigneur  le  coy,  pretat^,  princci^  duc8,coume3» 
.&  barons  avant  dit,  il  pein  clereiuent^  qe-  mesmes  4es  judgment  & 
record^  sent  erroynes  &  defectives  .en  touts  points,  par  quoi  nostredit 
«eigneur.le  ray&/le9  dits  prelates, -  prince,  dues,  countes,  &  barqns 
paraoeoid  des  chivaler^  des  cQuntes  &  des  commons  repetieo^  4c 
anyentissent,  &  pur  efroya  &  irrit  ^juggeifit  les  records  &  judgoaent 
8usdit8,f'  and  restore  Rog^  the  petitioner  to  the  tiUe  of  earLof  Marcky 
and  to  the' lands,  ^.  of  bis  grandfather*  .  \ 

..  But  if  the  party  aocused  declined  bis  appearance,  it  is  .true  then, 
that  the  law  of  the  lalnd  is,*  that  he  Should  be  proceeded  against  to  an 
outlawry,  and  may  thereby  be  attainted  by  process^of  outlawry  with- 
out answer,  for  he  declines  it  by  hi^  own  default.  ^ 

Ancl  sometimes  there  was  a  oiore  ^compendious  wiy,  namelyy  the 
issiuingof  a  proclamation-writ  to  appear  in  a  moiith,  two,  or  three  in 
ihe  coqrt  of  king's-bench,  or.tbat  in  defauljt. thereof  the  party  should 
be  attainted  of  treason  or  such  other  offense, .where With  he  was 
charged;  and  this  was  frequently  done  by  act, of  parliament  in  par- 
ticular  caaes,'not  unlike  the  process  enacted  in  easeof  «^n  assajult  upon 
)a  member  of  parliament  by  ihe  statute  of  5.^.4.  aga.  6.  and  11  H.^ 
cap.  llj  ..       ^  » 

Sometimes  the  lords  house  did  m^ke  such* a  direction,  as  in  the  case 

.of'Talbolf  Rot  Par.  17^fi.  2.  mentioned  before, 77.  i365.  but  it  could 

not  be  effectual  to  attaint  the  party  upon  his  default  of  appearance 

ilip^n  the  return  of  ptoclaiaation  without  act  of  parliament,  or  process 

,of  outiavirry.[l]  r       .  .     . 

Again,  as  a  man  could  aot  be  attainted  of  treason  without  arraiga- 


.  V  .•, 


.  [1]  By  Aft.  I,  Sect.  9.  of  tb^  Coiurtitation  of  the  Vhited  StateB^  no  BiXlof  AtUind^, 
«^  0x.  pi§t  facto  law  sfaaRlie  pasMd^  The  sfcifie  provlsioB.  wny  be  found  in  the  Consti- 
tutipne  of  iiatiM,  Vermomtt  CanmeetiOitt,  New  Jersey, 'PeiifMyiwnttff  Mmrylind^  SimA  Co* 
ro/iiMi,  MisBiuippi;  Atabofna,  if  Michigan,  B^fm  the  Atticies  of  Confederntaon  were 
agre&d  tOfCongreds  had  recommended  to  the  several  States  to  confiscate,  as  soon  as 
might  bot  and  to  make  sale  of  all'  the  real  and  personal  estates  therein,  of  then*  iidiabi- 

^  tanta,  and  other  persons  wbo^had  forfeited  the  same,  and  the  right  to  protection  mi  their 
respective  Sitates*.  In  eonseqoenee  of  .this  reoommeiMation,  sevend-of  the  States  pasnd 

•.  acts  to  confiscate  the  estatH  of  persons  inimical  to  the  independence  and  liberties  of  the 
United  Statee  wiUiin'snch  States. '  1  Z>aU.  53.  ^01.  During  the  reyolulionary  wi^,,aa7B 
'Mr.  Justice  £Xory,  bills  of  attaiifider  were  passed  to  a  wide  extent;  atad  the  evils  residting 
thei'eirom,  were  suppoefcd,  ii^  times  of  more  cool  vefleotion,  to  halve:  &r  outweighed  an/ 
.imagined  good.  Tlie  injusticct  and  iniqoi^  of  such  acts,  in  general, -coostitiit6  all  irr^ 
pistibte  argument  against  the  existence  of  the  power.  In  a  free  government  it  would  be 
intolerable}' and  in  the  hands  of  a  reigning  faction,  it  might  be,  and  possibly  would  te, 
abps^d  to  the  rain  and  death  pf  the  mott  virtaoiis  citizena»    St9rtf  en  G»iiat.  ^1.  S39._ 


HISTORIC  PLACm)&UM  COttON  J:.  34$ 

mei^t,  if''inre9ent^or  process  of  oult^wiy^if  absidnt^fio  neither  could 
he  beanraignecl  without  aiif  aoeaaatioa^  and  this . accusation  was  :of 
three  kinds:  1.  if  he  vere  taken  with. the  mainauer.  2.  By  way  of 
appeal.    3.  B7  way  of  indictrnent. 

1.  In  antient  tiaie,  sometimes  a^  well  in  citae  of  treason, 

as  incase  of  felony  a  man,  that  was  taken  cummanuqpete^  [^  849  } 
was  tberenpon  arraigned,  an  instance  we  have  theredf,  T.  10. 
JB.  2.  Rot.  \i^.  Bucks  cit^d  before /?.  1S6. 

But  this  is  wholly  disused  and  ousted  by  the  statutes  of  SB.  3« 
eogv.  9:  and  St5  S.  3..  cap.  4.  by  which  statutes  none  shall  be  put  to 
vsw'er  without  indictment  or  presentnient  of  good^nd  lawful  mea 
of  the  neighbourhood. 

2.  By  appeal,  and  this  was  usual  at  Common  law,  as  appeam  by- 
SriiioTij  tap.  Stit.  but  this  kind  of  proceeding  by  appeal  in  the  king's 
onUnary  courts  in  casei  of  treason  hath  been  long  disused,  and  it 
seems  is  wholly  taken  ^way  bythe  statutes  of  5  and  25  B.  3.  aboFe^ 
meotioned-t^j  -   .  . 

But  yet  notwithstanding  that  coarse  of  apptel  ooncinued  stiii  in 
pariiament,  as  appears  by  seFeral  instances,  espeicialiy  in  the  grfsat 
appeal  of  treason  by  the  lords  appellants  in  11  and  21  A  i^v(^)  ^^ 
by  th^  statute  of  1  H.  4.  cap.  14.  all  appeals  in  parliament  are  wholly 
taken  away,  and  accordingly  upon  reference  to  the  judges  upon  the 
impeachment  made  ih  the  lord's  house 'by  the  earl  of  Bristol  against 
the  earl  of  Clarendon  in  the  present  pariiaknent,  it  was  resolved  and 
reported  by  all  the  judges.(e)  -^ 

But  yet  that  statute  hath  not  taken  away  iinpeachmentii  by  the 
bouse  of  commons  in -caseef  of 'treason  o;r  other  misdemeanors,  and 
therefore  tho^  since  1  H.4.cap.  14.  all  appeals  of  treason  by  par^ 
ticnlar  persons  are  taken  away,  and  have  been  Wtiolly  disused,  yet 
inipeacbmeiits  by  the  commons  have  been  e^er  since  very  frequently 
needt  because  they  are  rather  in  the  aature  of  grand  indictments,  than 
appeals.  •  » 

3.  By  way  of  indictment,  this  is  the  regular  and  legai  way  of  pro- 
ceeditig  in  case.j>f  tr^son,        .    -      '  s 

And.  thus  fiur  for^  the  persons  against  whom  judgment  of  treason 
ntoy  b^  given,  and  the  manner;  of  deducing  them  unto  judgment* 

II.  As  touching  the  persons,  by.  whom  judgment  of  treason  may 
be  given;  this  concerns  more  especially  the  jurisdiction  of  courts:  si 
word  touching  it.  / 

1.  Justices  of  peace  catmot  regularly. arraign,  try  or  give  , 
judgment  in  ca^  of  treason,  unless  in  ^uch  cases,  as  are  by  [  3'50  } 
special  act  of  parliament  committed  to  their  cognizance,  as 

ii)  SUiU  7V:>«I.  I.^.  4.      ^  (e)  AflCe  fV.  Fdl.  JI.jp.  5SS. 


"^"■»i^iW< 


[3]  Ib  1631  there  wm  a  triEl  by  baUle  awude4  tn  the  oovrt  of  efaivaliy^  4m  %ii  appeal 
oTtjreaMMi  b^eii4  the  eeae.  Land  Bea  v.  David  iSafiiM^,  JZntAwerfA,  vo/.  3.  pari.  3./1. 1 1^. 
But  il  ifl  expressly- taken  away  by  the  59  O0O.  3.  c.  4i^  whieh  enacts,  that  it  shall  thence* 
Ibrtb  not  be  lawfoi  for  any  person  te  sue  an  appeal  for  treason,  mar|ler,  fokmy,  or  other 
•ffimca.    This  apt  was  ocmsfcined  by  TkornUm^s  ease.  IB.^  Aid.  405;  .  ^ 
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26  H.S.  cap:  6.  6  Eliz,  cnp.  I.  13  Eliz:  cap.  2.  SiS  ^iiz.  jeap.  1;  and 
some'  others',  b^catise  their  Obm.inission  extends  not  to  it,  yet  they  may 
take  examinations  toachitig  tfec^ou  in  order  to  the  discovery  thereof 
and  preservation  of  the  peace.     •  '         '        .       <     . 

.  2.  Justices  of  ot/er  Skud.  terminer  niay  give  judgfnent  in  ease  of 
high  treason,  for  it  is  expressly  within  their  commission. 

3.  Justices  of  goal-delivery  may  give  judgment  in  case  of  treason 
oA  any  person  in.  prison  befdre  them,  and  that  is  proved  by  the  .sta- 
tQte:of  I  E.  6.  cap,  7.  and  by  the  constant  practice. 

4.,  Justices  of  Msiprius  may  give  judgment  iti  case  of  treason  hy 
the  statute  Qf  14  H.  6.  cap,  I.  but  qumrcy  whether  it  be  barely  by 
forc^^  of  that  commission,  or  whether  it  must  be  by  virtue  of  some 
other  jcommission.'  t 

5;  Justices  of  the  king's  bench  in  the  court  of  king's  ^bench  may 
givie  judgment  in  case  of  treason,  fdr  it  is  the  highest  court  of  ordi-. 
na^r  Jt^ice,  especially  in  criminals.  .  v.  _   i .  - 

'6.  If  a  peer  be  indicted  and  plead  not  guilty  to  his  indictment, 
and  is  tried  by  his  peers  and  found  guilty,  the  lord  steward  com- 
ini^ionated  by^  the  king  for  that  offico  gives  the  judgmetK,  and 
orders  execution.  -  ^ .  '  , '  *      ^ 

7.  If  a  peer  be^tried  in  parliament  bytthe  lords,  they  usually  elect 
a  person  to  be  lord  steward  to  gather  np  their  votes  atid  pronounce 
th^' judgment,  but  for  the  most  part'  that  steward  so  elected,  tho  id 
jSarKament^  is  commisstpnated  by  the  king  under  his  great  seal ;  but 
of  this  more  hereafter.     .    .  •       - 

III.  J  come  to  the  form  of  the -judgment. 

The  jt^dgdients  ^n  case  of  treason  are  of  two  kinds,  vizi  ti)e  solemti 
and  $evere  judgment,  and  the  les^.,  '   -'^ 

The  solemn  or  severe  judgment  against  a  tnan  convict  of  htgii 
treason  is  set  down,  Co.  P..  C.  p,  210,  Siatnf.  ^Lib.  III.  cap,  19,(/) 
1  fl.  7.  24.  a  SlafforcPs  case  4*  alible  **  Et  super  hoc  Visis.  &  per 
curiam'  hie  intellectis  omnibus  &  singulis  prsemissis  cdhaidei^atum  est, 
I,  Qiiod  prsedictu^  i?.  usque  ifurcas  iZl  trahatur.{3^  .13.  Ibi-^ 
[  351  ]]  dem  supendatur  per  cpUum,  &  vtvus  ad  terram  prosteraatun 
3.  Interiora  sua  extra  ventrem  suum  capiantur.  4.  Ipsoque 
vivente(^)  comburantur,  &  5.  Caputsmim^km^utetur.  6.  Quodque 
corpus  suum  in  quatuor  partes  dividatur.  -7.  Et  qqod  caput  &  quar- 
tieria  ilia  ponantiir,  ubi  dominus  rex  ea  assignare  voUierit.[4] 

^    '        .   ■        .     '^    '/     ■•  •  •     • 


(£)  jTbese  words  are  bo  lyiateria],  that  the  jildgmeAt  wais  reveined  for  want  of  Uiem  in 


(/)  p.  182.  a. 

(£)  jTbese  worm  are  so  material,  mat  tne  mogmefl 
^  the  case  of  Wakol.  3^  Cor,  2.  Show.  Ca.  Pari,  m,  1  Sdlk,  632. 

;  ■     -  '  .    -^       ■  >■■■■--- 

[3]  The  **  drawing*^  in  the  jndgment  for  tre^on,  wias  perforiqed  J>3r  tyins^  the  cnlprit^s 
ftet  to  th|B  horse's  tail  and  dragrging  him  along  the  ground.  Luder^  l^U 

,  «  [4]  By  the  5i  Geo,  3.  t*  146.  entitled^  ^A^  act  to  alter  the .  punishment  in  certain 
bases  ot  high  treason/*  ader  reciting  the  judgment  formerly  required  by  the  law  in  high 
treason,  it  ^s  enacted,  ^*  That  in  lul  cases'  of  high  treason,  in  w'hich,  as  the  IsF  n^W 
stands,  the  sentence  or  judgment  ordained  by  law  is  as  aforesaid,  the  sei^(^c&  or  judg- 

''-meni  to  be  pronounced  oi^  awarded,  from  and  afler  the  passing  of  this  act,  agaiiftt  any 
MTSon  convicted  or  adjudged  guilty,  shall  be,  that  such  person  sb^l  be  drawn  on  a 
Littdie  to  the  plaoe  of  ezecutioD,  and  be  there  hanged  1>y  the  neck  uttlil  luieh  penoti  bo 


V-, 
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The  king  maijr  and  often  ddtH  discharge.or  pai*don  all  the  punish^ 
ment,  «xc9pt  beheading,  and  in  as^much  as  that  is  pai^t  of  this  judg- 
ment,  it  may  be  executed  by  the  king-s  special  cooiniahd/  tho  thQ 
rest  he  omitted. 

In  the  ca$^  of  a  woman  her  jndgn^ent  is  to  be  drawn  and  butnt, 
as  well  in  high  tt^easdn,  as  petit  treason^  and  she  is  neither  hanged 
nor  beheaded.[5] 

'  The  less  solemn  jndgment  is  only  to  be  drawn' and  hanged,  .and 
this  is  regul^fly  the  judgment,  in  ca$6  of  opunterfehing  the  cold  of 
this  kingdom,  for  that  Vas  the  judgment  in  that  case  at  common 
law,  whitsh  isi^as  hot  altered  by  the  statute  of  25  E.  d.  viz.  ^<  Super 

2UO  visis,  &c.  consideratum  est,  quod  B.  usque  furcas  de  T.  ti:ahatur, 
:-  ibidem  suspeadatur  per  collum^  qtiousque  mortuus  foerit/' 
^  But  the  judgmetit  in  that  case  «i3o  fot  a  woman  is  to  be  drawn  and 

bomr,  25  Ks.s5.b.  ^  ^  .    ' 

And  it  seems^tbd  same  judgment  was  also^  for  importing  counter* 
ftit  coin,  and  yet  that  was  not  treason  at  common  law. 

And  the  same  judgment  was  for  counterfeiting  the  great  or  privy. 
amir  at  cotiimon  law,  as  may  be  easily  gathered  out  of  BrQctonj 
Lib,  UL'de  Cordfia^cap.  3.  but. expressly  by/JF%?/«,  Lib.  L  cap.  22. 
€riraeQ  falsi,  dicitur,  cum  quis  accnsatujs  fuerit  quod  sigiHura  regis^ 
▼el  appeUatus,  quod  sigillum  domini  sui  iie  cnjusfamilid. fuerit,  faisa-, 
▼erttj  &  brevd^  inde  consignaVerit,  vd*!  cdrtam  aliquam  vel  literani 
ad  exhseredaiiooem  domini  vel .  alt'erius  damnum  sic  sigillaverit,^ 
quibus  casibus,  si  quis  inde  convictus  fuerit,  detractari  i!neruit  ti  sus- 
pcTodL  r 

And  accordingly' the  like  jndgment  hath  beeii  gtlren,  as  in  ease 
of  petit  treason,  for  counterfeiting  the  great  seal  after  the  •  * 
statute  of  25  E.  3.  as  appears  \>y  ^  H.A,  25.  and  the  record  [  352  ] 
is  accordingly  ;(A)  and  tno  it  is  trqe  my  Ibrd  Coke  saith,  it  is 
a  mistake  Oo.  P:  C.p.  15.  yiet  I  rather  think  it  was  a  mistake  in  my. 
lord  Coke,  and  thatibe  judgmerit  may  )>e.gfven  either*  Way ,  t;/?.  dis- 
■-/'...        •'     '■  .  \      '         .•      ■  •      '•■•   •-  .     - 

(h)  Vid9  $upn  in  noiU  p.  181. 

'■ ■  It  ■  ■     ■  ^  '  ■!■       -I..      ■  ■ f       , 

detd ;  and  th«t  afterwards  the  bead  ihall  be  aerered  IVom  tbe  body  of  tuch  person,  and 
the  body  divided  biio  foot  qoarters,  shall'  be  dtsfosed  of  as :  his  majesty  and  his  sue* 
eessors  shall  thin^  fit'* 

Sect.  2.  enacts,  that  the  king^,  after  judgpft^ent  pronounced  may,  by  wamnt  onder  his 
sign  manual,  eounteVsigned  by  one  of  the  principal  secretaries  of'state,  deolare  It  .to  be 
his  pleasure^  and  may  order  and:  direct  that  sneli  person  shall  not  be  drawn,  but  shall  be 
taken  in  ench  manner  as  in  .the  said  warrant  shall  be  expressed,  to  the  place  of  execu- 
tion, and  that  such  person  shall  not  be  hanged'  by  the  neck,  but  ih  stead -thereof  the 
head  shall -be  there  seyered  fVom  the  body  of  sdch  person  whilst  aliTe,  and  in 'such  war- 
rant may  direct  and  order  how  and*  in  what  manner  the  bbdy^  head,  and  quarters  <^ 
sueh  person  shall  he  dispOB«4  o^'and  it  shaU  be-  taWful  for  the  sheriff  or  other  person  to 
whom  such  warrant  shall  Im  difected  and  whom  it  shall  concern;  to  otrry  the  same  into 
ezecutiim  accordingly.  '  .     - 

By  ihe  a3d  Sect  of  the  act  of  Congress  of  ilprt2  30,  1790,  the  knajiner  of  in^. 
fltctiQg  the  pubishinent  of  death  shall  be  by  hanging  the  person  convicted  by  the  neck 
until  dead. 

[5]  But  now  by  the  30  Oto.  3.  c.  48.  women  are  to  be.  drawn  to  the  plac^  of  ezecujtioa 
and  hanged*  ^ 


^ 


I 
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irdhatur  4*  iuspendaiur,  or  diHi^dhaturj  su^endaiur  ^  tieedpi' 
ieiur.        .  -  ^    -; 

In  the  ca9e(>)  16  Jde.  for  counterfeiting^  the  pjivj  signet,  whidi 
was.  made  treason  by  the  statute  of  1  Mar^  cap.  6.  the  judgment 
was  the  great  and  solemn  judgment  of  drtfwing^  haoging'  and  qoar-^ 
tering.        ^      ^  -     . 

,  But  suppose  the  judgment  were  'so  in  case  of  ceuntepfeiting  the 
^a^  great  or  privy,  yet  the  question  is  whether  the  saihe.  judgment 
must  be  in  those-  new  treasons  enaexed  by  1  ^  2  P.  ^  M.  cap.  1 1. 
for  counterfeiting  foreigh*  coin  made'  current  by  procfaibatidn,  and 
also  upon  the  statutes  o(5  Eliz,  and  18  £lliz.  for  clipping  and  wash- 
ing, whether  -must  they  have  the  solemn  judg)lieat  to  be  hanged 
and  quartered,  or  only  the  judgment  of  petit  treason  to  be  drawo 
and  hanged.  .         .  ^ 

And  herein  by  Siamf.  Lib.  IH.  cap.  19.(A)  and  Cd.  P.  C  p.  17- 
the  judgoient  is  i&  be  the  solemn  judgment,  and  hot  the  judgment  to 
be  drawn  and  hanged,  because  it  is  a  pew  treason  made .  by  act  of 
parHament,  and  therefore  niust  have  the  solemnity  of  the  great  judg- 
mentju  case  of  high  treason. 

And  surely  this  is  regularly  true,  and  therefore  in  the  case  of 
popish  prints,  and  those  other  acts  of  treason  neWly  enaeted  in  the 
queen's  time,  the  judgment  is  to  be  drawn^  hanged  and  quartered; 
but  it  seems  to  me,  that  the  law  is  otherwise  i^  relation  to' those  new 
treasons  enacted  in  the  time  'of  queen  Atary  and  queea  'Eiizubeih 
relating  to  coin,  and  that  in  all  those  cases  the  judgment  at  least  may 
be  oaly  to  be  drawn  and  hanged;  and  my  reasotis  are,  1.  Because 
they  are  in  cognata  materia  fahificationis  mwctmi  and  therefore 
tho  they  are  made  treason,yet  they  are  within  the  verge  of  the  crime 
of  falsification  of-money,  and  are  to  be  tinder  the  same  punishment 
S.  It  were  unreasonable  to  think,  tliat  the  parliament  -should  make 
the  counterfeiting^  of  foreign-  coin  to  have  a. greater  kind  of  punish* 
ment,  thAu  the  cfounterfeiting  of  the  coin  of  this  kingdom^ 
r  353  ]  or  that  clipping  English  or  foreign .  coin  should  have  a 
"greater  punishment;  than  cotinteifeiiihg  of  the  coin  of  this' 
kingdom.  3.  As  the  itatute  of  ;25  B.  5.  tho  it  &clares  as  well  coun- 
terfeiting of  money  as  levying  of  war  to  be  high  treason,  yet  leaves 
them  under. the  several  degrees  of  punishments  proportionable  to  their 
nature,  and  what  they  had  before,  so  tho  these  statutes  make  those 
to  be  new  treasons,  tbat  were^not  before,  yet  in  as  much  as -the  pun* 
ishments  of  treasons  were  not  equal,  but  that  couceming  eoin  was-a 
punishment  o(  k  low^r  allay,  therefore  the  subject  matter  of  those 
acts  shall  goverti  the  degree  of  their  punishment  according  to  th^t 
punishment  of  treason, 'that  relates  to  coin.  4.  And  accordingly  in 
the  book  of  T.  6  Elix.  />y.  J230.  i.  it  is  agrefed  by  the  justices,  that 
,the  punishment  projonsurd  moneiai  is  ocily  to  be  drawn  and  hanged, 
aqd  upon  a  strict  search  into  the  precedents  of  Newgate  from  5  Eliz. 
downwards,  thp  some  judgments  for  clipping  be  the  solemn  jirdg- 
m^nts,  yet  the  most  and  latest  are  only  to  be  drawn  »nd  hanj;ed^^nd 

,     (O  JBoUiwofi'ff  CAM,  9  lUfL  R^  50.  iK  P*  ^^  ^' 
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aceotdingly  it'ivas  resoWed  and  don^  upon  ^reat  deliberation  lately 
in  the  king'9  bench  upon  the  eooficiioa  of  tviro  I^enchmen  for 'dip- 
ping of  fhe  king's  coin.(/)    .  ' 

But  howeVer  it  seems,  thajt  the  judgment  either  of  one  kind  or  the 
other  seeihsufot  to  be  erroneous,  for  hanging  and  drawing  is  part  of 
the  solemn  judgment,  and  tho  either  may  be  perchance  warrantable 
enough^  yet  cenainly  the  judgment  of  petit  treason, in  «dl  treasons 
touchrag.ooin  is  the  most  warrantable  and  safe.[^] 

IV.  I  come  to  consider  of  the  consequents  of  a  judgment  in  treiason. 

If  the  judgment  be  g^ven  by  him,  that  hath  authority,  and  it  be- 
erroneous^  it  wasat  conHttonlaw  reversible  by  writ  of  error;  only' 
the  stanite  of  29  Etiz,  cap,  3.  seoures  all  former  attainders,  where 
tfie  party  is  executed,  froi39  reversal  by  ip«rit  of  error,  but  meddles 
not  <with  other  uttainders^  neither  deth  the  statute  of  $3  H.,  6. 
cap.  20:  take  away  writs  of  error  upon  attainder  o\  treaeon,,  as  hath 
been  resolved  agaMst  the 'opinion  of  Stamf,  P.  C.  Ztfr.^IIf ..  eap< 
I9:(m)  Co.  P.  C,p.  9h  ^ 

But  it  is  tfue,  that  the  st^tut^s  of  26^  U.  8.  cap.  13.  and 
5  ^  6  .fi.  6..(M!p.  11,  takeawdy  fromapersonombwedin 
treason  the- ad  vantage  of  reversal  of  an  outlawry,  becauet 
tht  party  outiawed  was  oui  of  the.  reaim,  but  extends  not  to  other, 
offends.'      •  "'/','■  ^ .'         ' 

The  consequents-  of  a  judgm^t  in  treason  are,  1.  Corruption  of 
blood  of  the  party  attaint.  2;  Loss  of  dower  to  his  wife.  3.  For« 
feitore  to  the  W)ng  of  all  his  landS|  goods  and  chatties.  4«  Exeeutipn, 
whereof  in  the  nextebapter.[7]  - 

CHAPTER  XXVil.  ^ 

TOUCHING  GOaaUPTlON  OF  BLOOD  AND  RESTITUTIONS  TQEREOF^  LOSS 
OF   BOW^B,  FOBFEITUaX   OF   O.OOfiS,  AND  ^XSCUTION.    ' 

The  consequence  of  the  judgment  in  high  treason,  petit  treason,  or 
felony,  is  corruption^  of  blood  of  the  party  attaint ;  unless  it  be  in  such 
special  treasons  or  felonies  enacted  by  parllatnent^  wherein  it  is  espe- 
cially provided,  that  the  attainder,  thereof  shall  make  no  corruptioil 
of  blood*  as  upon  the  statutes  of  5  and-  18  JSliz.  in  treason  for  dip- 
ping and  washing  of  coin;  and  upon  the  statutes  of  !^1  Jac.  cap.  26. 
for  acknowledging  a  recognizanl^e,  ^c.  ia'anbther^s  n^sLme,  IVac. 
ciTp.  n.  for  bigamy^  and  many  otherse  . 

({)  The  ciMe^f  JfeOfiff  «nd  Ns/nnan^  Hoym.  234.  1  Vm^r.  S54.     ...(») p.  183.  6. 


»  '* 


[SI  The  2  Wti2. 4.  e.  34  abolith^  Uie  ponUhment  of  4eath  in  aU  cases  of  offences 
i^laUn;  to  the  coin.  Bj  the  3  sect,  the  counterfeiti|ig  the  g^bld  and  silver  coin  is^uiv 
ish»ir  At  the  disereti^  of  the  court,  by  tfansportaUon  for  liftr,  or  for  seven,  years,  or 
iniprisQiiment  nM  excising  |bar  years.  The  subsejiaent  sections  provide  for  the  p^pt- 
idunent  of  the  sev;eral  bther  offences  of  this  nature.  ^ 

{71  For  the  leafninff  relating  to  the  jat&ment  in  high  treason,  see  Ludert*  TVoctt,  149. 
I£*<P.C.137.' 


? 
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If  a  man  be  ^^ttaint  of  piracy  before  commiMQiiers  of  oyir  and  ier^ 
miner  grouiicled  upon  the  statute  of  ^^8  H:  S%  cap.  15^  by  iodictment 
and  verdict  of  twelve  men  according  to. the  course  of  the  comnQon 
law,  h§  forfeits  his  lands  and  goods  by  the  statute  of  2SH.  8v  cap.  15. 
but  this  works  no  corruption  df  blood,  because  it  is  an  offense  where>- 

of  the  comitton  law  takes  no  notice,  and  tho  it  be  enacted, 
[  355  ]]  they  shall  suffer  and  forfeit  as  in*  cade  of  felony>  yet  it  aitei^ 

not  the  offenseiy  Co.  P.  C^  cap.  49'.  p.  112*  vide  iumen  con-- 
ira  Co.  Liti,  §745.  p.  S9l.  , 

,  If  a  nian  be  attainted  before  the  admiral  of  treason  or  felony  com- 
mitted ttpon>the  sea,  or  before  (he  constable  and  marshal  for  treason 
or  murder  committed  beyond  the  sea,  according  4o  the  course  of  the- 
civil  law,  it  works  no  corruption  of  bloody  for  tho  tbei^e  offenses 
within  the  cognizance  of>  tlie  common  lanf  are  felotiies  or  treasons^ 
et  the  manner  Qf  the  triail  being  according  to  the  course  of  the  civil 
aw,  the  judgment  thereupon,  tho  capital,  corrupts  not  the  blood. 

If  there  be  an  attainder  of  treiison  or  felony  done  upon  the  sea 
upon  thifr'  sti^ute  of  ^6  Hi  s.  by  jiuy,  aooording  to  the  course  of  the 
CQinibon  law,  il  seems  that  the  judgment  thereupon  works  a  corrup- 
tion 6f  blood,  because  the.  commission  itself  is  under  the  great  seal 
warranted  by  act  of  parliament,  and  the  trial  Is  accordmg  to  the  course 
of  tlia  common  law,  and  therefore  the>  proceeding  and  judgmedt 
thereupon  ja  of  the  same  e£[ect,  as  an  aUainder  of  foreign  treason  by. 
commission  upon  the  statute  of  S5  jf!*  8.  ce^.  2.  or  any  otiier  attain- 
der by  couxsa  of  the  common  law,  and  with  this  agrees  Co^  Lkt* 
§  745.  p.  391.  nay /I  think  farther,  chat  if  the  indictment  of  piracy 
before  such  commissioners  upon  the  statute  of  28  ££  8.  be  formed  as 
an  Indictment  of  I'obbery  ^t  common  law,.t;rz.  tit  4*  ormh  S^ftbniA^ 
4*^/^  that  he  might  be  thereupon  attainted,  jind  .the  blood  corropte^; 
for  whatever  &ny  say  tolhecontrary,it  is  out  of  question^  that  piracy 
upon  the-statute  is  robbery,-  and  th^  offenders  have  been  indictedi 
convicted)  and  executed  for  it  in  tho  kmg's  benchj  as  for. a  fobbery, 
as'  I  have  elsewhere  made  it  evidlsnt. 
.  But  indeed,  if  tbe  indict^neht  before  these  commissioners  run  only 
according  to  the  style  of  the  civil  law,  mt.  piraticl  depragdavH^  then' 
the  attainder jhereupon  upon  the  statute  of  2S  H,  8.  though  it  gives 
the  forfeiture  of  lands  and  goods,  corrupts  not  the  blood,  and  so  are 
those  twa  books  of  the  same  author,  .Co*  P.  C.  cap*  49.  atid  Co.  Litt. 
§  745.  to  be  reconciled,  which  without  this  diversity  would  be  con- 
tradictory: vide  H.  13,  Car.  B.  H.  Hilliar  fy  Moore. 

By  the  Statute  of  fFestminsier  2.  de  donis  conditionalibus^ 
[  356  J  if  tenant  in  tail  be  attaint  of /elony  or  treason,  there  is  no 

corruption  of  blood  wrought  as  to  the  issue  in  tail,  because 
the  very  blood  as  well  as  the  land,  is  entailed,  and  yet  for  the  advan- 
tage of  the  issue  there  is  a  corruption  of  blood,  as  if  the  tenant  in  tail 
alien  wittf.  the  warranty  and  assets^  and  then  is  attainted,  the  lien  of 
the  warranty  is  gone,  for  that  lien  was  not  entailed.  Lilt.  §  747.  but 
if  the  warranty  were  annexed  to  the  gift  in  t^il,  the  attainder  of  the 
d6nee  doth  not  destroy  the  w:arranty  to  the  issue,  for  the  warranty  is 
entailed. 
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The  ^Utiites  <»f  26  and  33  H.  8.  subject  e^tates4ail^o  forfeiture  by 
attainder  of  treason,  and  so  the4a\v  stands  at  this  day,  not  withstand- 
ing Ibe  statuteis  of  1  E,  ^.  and  1  Mar.  whereof  befor«.[l[| 

But  yet  these  acts  are  not  absolutely  alrepeal  Of  the^  statute  of  dohin 
condiiionaiibus,  for  notwithstanding  the  forfeiture  of  the  lands  en- 
taitedl>y  the  attaindet,  yet  the  blood  is  not  corrupted  as  to- the  issue 
inlrail. 

^  And'  therefore  if  the  son  of  the  donee  in  tail  be  attainted  of  treason 
in  the  life  of  the  father^  and  dies, having  issue,  and  then  -the  father 
dies,  the  estate  shall  descend  to  the  -grandchild,  notwithstanding  the 
father's  attainder;  but  otherwise  it  would  have  been  in  case  of  a 
fee-sknple.  3  Go,  Rep.  DotJdiieU  case,  10  A; 
'  In  ait  cases  (but  only  in  <;a8es'  of  entails  as  before)  attainder  of 
treason -or  felony  corrupts  the  blood  upward  and  downward,  so  that 
no  person  that  must  make  his  derivation  of  descent  to,or  throogh  the 
parties  attaintj-can'inherit,  as  if  there  be  grandfather,  father,  and  son> 
the  fathef  is  aittainted,  and  dies  in  the  life  of  the  grandfat^ther,  the  son 
cannot  inherit  the rgrandfather.(a)  '    .  ^ 

In  cases  of  coHaferal  descents  of  lands  in  fee  simple,  if  th^re  be. 
father.aud  two  sons,  and  the  eldest  is  attainted  in-the  liife  of  the^ father^ 
and  dies  without  issue  in  the  life  of  the  father,  the  younger  son  shaft 
inherit-the  fiither;  for  he  needs  not  mention,  his  elder  brother  in  the- 
conveying  of  iiistitle^  but  i^  the  elder  son  attaint  survive  the  father 
but  a' day,  and  die  without  {issue,  the  second  son  cannot  in* 
herit,  but  the  land  shall  eschet9/?ro  defectuhseiredisyfot  the  [  357\] 
Gorniption  of  blood  in  the  elder  soin^ surviving  the  fatlier  im- 
pedes the  descent.     31  E.\.  Barr.  315. 

But  otherwise  it  is  in  case  the  eldest  son  had  been  an  alitnr  nee,  for. 
then  notwithstandiiig  sudi  son  alien  Were  Hving,  the  landwiH  des- 
cend from  the  father  to  the  youngest  son  born  a  denizen, 
.  If  a  man  hativ  two  sons  iBind  then  is  attaint  of  treason  or  felony,  the 
elder  son  piiYchaseth  land  and  dies  withotit  issue,  either  in  the  life- 
time or^fter  th^  death  of  the  father,' the  attainder  of  the  father  is  no 
impedinaent  of  the  descent  from  the  brother  to  the  brother.  Sir  Philip 
Hobby'a  case,  Ca.  LitL  6.^  -  ^ 

And  the  same  law  is  in  cas6  the  father  were  first  attaint,,  and  then 
bad  issue  two  sons,  the  elder  purohasta  lands  in  fee  ^mpte  and  dies 
without  issue,  the  younger  shall  inherit,  for  tho  both  derive  their 
bipod  from  the  father,  yet  the  descent  from  the  brother  to  the  bro- 
ther is  immediate,  and  is  hot  impeached  by  the  attainder  of  the  father, 
this  tho  madeva  doubt,  Co.  LiiLp.  8.  yet  was  agreed  generally  by 
Ibe  judged  in  the  exchequer-chamber  in  ^e  case  of  the  earl  of  HoU 

dtrntssAb) 

...  *  ■     ^ 

<«)Dyer274.  .' 

(^)  P.  16  Car.  9.  reported  by  tM  name  of  CMingpood  and  Put9, 1  Sid.  193. 1  Ven.  413. 

t 

[^  Tenant  in  tair^ttainted  of  treaBon  by  Uie  aot  of  the  legifllature  of  Ano  Jervey  of 
^  lUb  December,  1X78,  forfeits  hie  Ufe  ertate  onJj.  Detm  ex  dem,  Rinehmau  t. 
^^^  it  ak  C9S0'$  Rep.  UQ.  . 


/ 


887 


HISTOKIA  PLACITDRITM  COKONiE. 


BiiCiC.  there  be  two  brotberSy  Ihe  elder  klattstet  and '^ have  issue, 
and  dies  in  the  life  of  theyounger^aDd  thei»|he  youtiger  die  withotit 
issue^  the  lands  in  fee-simple  of  the.  younger  aha)  1  not  descend  H>_  the 
neptieVy  for  the  altaiodec  of  his  father  is  an  impediment  to  the  deri- 
iration  of  his  descent.  \  '      .     • 

And  aocordid^ly  it  is,  if  the  son  ^f  the  person  attaint  purchase 
lands  and  dies  without  issui&y  it  shallnot  descend  to  his  pncle,  for  the 
attainder  of  his  fiptther  corrnpted'his  blood »  whereby  the  bridge  ie 
broken  between  the  nephew,  and  uncle,  and  ihe  one  cannot  inherit 
the  other,  but  the  land  cAlaH  esohele  prodrfeetn  hmreUisT  vide  ae^ 
eprdani  ruled  in  dntrittey^a  case  infra  Co,  P.  CpH^l  [2J 

Thus  far  for  corruption  of  bK>od.[3] 
[  $68  3      Touching  restitutions  in  blood  they  are  of  two  kinds,  by 
pardon,  ^nd  by  aet  of  parliament.  .;      .       . 

Tbe  king's  pardon,  tho  it  doth  not  restore  the  blood,  y^  ais  to 
lasuesbotn  after:  it  bath  the  effect  of  a. restitutioiK 

ijl.  hath  issue  B.  a  son,  arid  theu  is  attaint  of  treason  or  felony,  and 
fhen  is  pardoned 'and  purchaseth  land  in-.fee- simple,  and  ihen  bath 
issue  C;  if  .^..dies^  and  i^  survives,  and  after  jdies  without  isstie^.yet 
tbe  fand  shall  eschete  pro  defectu  kmr&iia^  foi)  the  pardon  restores 
liot  the  blood. between  «^«  and  iS.  that  wiis  born  before;^ but  if  B,  had 
di^d 'without  fssue^in  the  life  of  .4.  and  theii  «^.  bad  died,  the  land 
Should  descend  to  C  because  he^  waanot  in  being •whiJojhis  father's 
attainder  ^tood  in  fbrce,  but  was  borii  after  the  puf^ieg  of  tb^'crimi^ 
and  punishment  by  the  pardon.  Co,  LiiL  §  747.^ 

But  restituiioq  of  blood  in  its  true  nature  atid  Extent /can  oi>ly  be 
by  act'of  Parliatpenf.  ^    *     .    " 

Restitutions  by  parliament  are  of  two  kiiids,  one^a  restitution  only 
in  bfood,  which  only  removes  the  corruption  th^i^qf,  ^ul  restores 
not  to  tlie  party  attaint  or  hi^  heirs  the  manors  or  honours  iost'by 
the  attainder,^ unless"  it  specially  extend  to  it;  the  otber  4s  a  gene? 
ral  restitution  not  only  in  blood,  ^ut  to  the  lands,  4^;  of  the  party 
attaint. 

A  restitution  in  blood  tnay  be  special  and  qualified,  but  geaerally 
a  restitution  in  blood  is  construed  liberally  and  extensively. 

,Ji.  b^th  issue  J}.' a  son,  and  is  attaint  of  treason  aud  dies,  B*  pur- 
chasetb  land,  in  fee  simple^  J9.  by  parliament > i^  j^estored  only. in 
bl6<fd,  and  enabled  aswiall  as  heir  to  A,  as  to  tdl  other  collateral  and 
lineal  ancestors,  provided  it  shall. not  restore >8.  to. any  of  the  lands  of 
Ji.  forfeited  by  the  attainder,  JS.  dies  without  issu^;  it  was  ruled,  that 


^-y 


[9]  At  cofkimon  taw  ibe  cai'taey  eatnta  of  tlie  huibtnd  is  not  Ibrfoitad  in  tlie  «Qttimon-. 
wealth  by  hw-attaindey.of  treaaon,  oommUtiod  in  the  lifetims  of  tbe  wife  and  afUr  issve 
born;  but  on  the  death  of  the  wife  \^e  estate  liaases  to  her  heir  or  devisee  dischar|red  of 
the  c&rtsey.  PemberUn  v.  fRcks,  I  Binn,  i.S.C.3  DaU.  47».  4  id.  166.  The  widow  of 
a  n^an  who  was  banished  ft6in  the  State  of  Sbutik  CartMm^  and  whose  estala  was  confis- 
cated'by.  an  act  of  th6  legislature  of  1783^  for  adherii^  to  the  BrUUK  in  the  course  of 
the  revoiutiooary  war,  was  held  to  be'  entitled  to  her  dower  in  alibis  lands.  WUla  v.  Mar-. 
tin,  d  Bay  £ep.  20. 

[3]  Corruption  of  blood  is  now  only  peculiar  to  treMoa  and  murder,  Ibeitig  dwlithedia 
Whereases,  by  .the  54  Geo.  3. 0.145.  ,  ^  > 
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Ibe  hmdd  of  P.  shall  descend^  ^  the  fiisters  oT.;^?.  asaonf^  and  collate^, 
ral  heirs  of  ^9.  1.  Because  the  conruption>of  blood  by  the  attainder  ia 
wemovdd'hy  the  restitcKioii.  -  2\  Altho  the  \^rds.of  the  act  of  resti- 
taCion  be  to  restore  B.  odIv  as  heir  to  >f.  4*c.  yet  this  doih  not  onl^ 
Telnoye  the  oonraption  of  olood,  and  restore  him  and  his  hneal  heirs 
in  bloody  but  also  his  collateral  heirs,  and  removes  that  im* 
pedtn^nty  which  troutd  have  f^indjered  the  descent  to  them.  []  359  ]] 
Co.  P.  C,  cap:  106,    Coiir/neyVcase.  .       ' 

It  a)>pea^  Bo f.  Pari.  25  B,  3.  n.  54,  $5.  that  John  Sfairavets^ 
Ihat.w^s  attainted  of  treason  in  4  E.  3.  obtaind  ^letters  patent  from 
the  king  of  restitution  in  blood,  bat  it  was  not  effectual,  and  there*' 
fore  there  is  enacted  a  general  restitution  as  Well  in  blood,  as  to 
bis  land  by  a  chiirter .enacted  and  cbi^firmed  in  parliament,  namely' 
by  the  king  with  the  consent  of  the  lords^at  the  petition  of  the  com* 
monst"  ^  ■•"••■'.••-;  ^' 

11.  As  to  the  ^cond  matter,  namely  the  forfeiture  of  the  wife's  • 
:dower,  ;  ^  . 

At  common  law  the  hi&band  being  attainted  of  li^ason  or  felony 
the  wife  should  lose  her  dower,  ibo  |t  were  dower  assigned  ai]f  ostium 
ficeleHm  bx  edc  assensu  jfatris,  Co^  Lilt'.  §.  41.  p..  37.  ibidem  §.  1^7. 
but  not  \ipon  attainder  of  kitisprision  of  treason;  but  by  the  statute 
ofl  B,  6.  cap.  12.  and  5  B.  6.  cap.  II.  th6  her  husband  be  attainted 
t>f  f^onjr  or  murder;  she  shall  not  lose  her  dower.  ^ 

But  by  Mtainder  of  her  husband  of  high  tfestson  or  petit  trea9oa 
the  wife  shall  lose  tver  dower  atMhis  day,  unless  ini^se  of  attainders 
6f  $uch  treasons,  where  by 'special  provision'<)f  parliament  the. wHe's 
^ower  is  saved,  as  upon  the  statutes  of  5  and  18  ^^r.. touching  coin. 

But  if  the  husband  seised  in  right  of  the  wife  hath  idsud  hy  her, 
and  then  the  wife  commit^  treaSon^and  is  attainted  and  dies,  it  seems 
ihe  husband  shall  be  tenant  by  the  courtesy,  otherwise  it  were,  if  the 
treason  were  committed  before  issue  Had:'  vide  Co,  IdtL  §«  35. 

Iir.  As  to  the  third  thing,  namely  the  forfeitures^  that  happen  by 
aitainder,  they  are  pf  these  kinds,  of  lands,  or  of  good^  and  chattel^ 
or  of  dignities  and  hohours^     - 

'  1^  As  to  the  forfeiture  of  Jands,  generally  the  lands- 6f  all  persona 
attainted  of  treason  belotig  to  the  king,  bqt  by  special  privilege  the^ 
may  belong  to  a  subject,  as  in  case  of  the  bishop  of  Durham,  fye,  dt 
quo  supra  p.  254.  ^c.  -^ 

If  at  common  law  tenant  in  tail  were,  attainted.of  treason,  oi*  at . 
this  day  be  attainted  of  felony,  tho  the  inheritance  neither  eschete 
nor  be  forfeited,  yet  the  king  hath  (upon  dfiice  found)  tbe 
freehold  dnring  the  life  of  the  tenant  in  tail,  and  not  barely  ]]  360  j 
a  pernancy  of  profits:  adjudged'  Ti  29  BUz.  Clenche'srep.  ■'    , 

FenableU  case,  and  3  Leon.  n.  236. (c)  Co.  Lift,  §.  747.  and  ,the 
satne  law  it  is  for  tenant  of  life  attaint. 

But  an  attamderx>f  treason  or  felony  of  a-  copyholder  gived  the , 

(c)l>.  185<  '      '  •  ,    . 
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kingnQ  forfeiture,  biitregnlarly  Ut belongs  to  the  lord,  uiilesB  special 
custom  be,  tot  the  contrary.       *' 

By  the/ custom,  of  Kenifitthe  ancestors  be  attaint  of  felony  and 
executed^  yet  his  lands  shall  not  escbete  blit  descend  to  the,  heir  ^ 
but  if  he  be  attaint  by  outlawry,  or  abjure.,  they  are  not  priviledged 
by  the  custom  from  e^chete/   '  ;     r 

But.  if  he  be  any  way  attaint  of  treason,  yet  the  forfeiture  thereof 
belongs  to  the  king  notwithstanding  that. custom.  8  E»  2.-  Prescript 
Hon  50.  Lambaiid^s  JPerambulaiio  Kantiae^  p.  55^1. 
'  if  the  tenant  bold  lands  of  a  common  persoii,'and  commit  treason 
and  be  attaint,  yet  the  forCeiture  belongs  to  the  kingof  comition  righr^ 
as  a  royal  eschete;  but  if  Micfi  person  comhnit  felony  or  petit  treason 
an^  be  attaint,  the  lands  eschete  to.  the  lord,  of*  .whom  they  were 
immediately  heldy  only  the  king  shall  have  ..the  yeai:,  day,  and  waste 
of  the.,  tenement  so  escheted  for  felony  or  petit  trea^n;  Siairif. 
frmrpgcUivaRegiay  cap;  lj6.(flf)>  .  '  \    ' 

The  commencement  of  thi^  year  and  day  is  .neither  from  the 
attaihder  nor  from  the  death  of  the  party  attaint,  but  from  the  time 
of  the  inquisition  found,  tbo  the  same  be.  not  found  for  .mai^y  yean 
after  the  death  of  the  person  attaint.  49  iS.  3. 11.    l  * 

;  If  teinant  in  tail  orfot  life,  p#  the  husband  seised  in  right  of  hid 
wife  be  attaint  of  felony^  the.king  shall  have  (he  year^  day  and  wastes 
4igainst  the  wife,  the  issue  in  tail,  and  him  ii|  reversion;  Siamf.  P.  C 
Lid.UL  cap,  3a(e).  3  £7.  3.  Cora.  327.,  biit  of  this  more,  hereafter; 

,  The  relation,  of  the  forfeiture  or  eschete  of  landis  for  treason  or 
fdony  to  a^oid  all  mesne  incumbrancesis  to  the  time  of  the  offense 
oommitted.  * 

«tf.  and  J9.  joint  tenants  in  fee,  .4.  is  att^iint  of  treason, or  felony 

s         and  dies,  the  land  survives  to  B,  but  vet  subject  to  the  title 
[  361  ]  of  the  forfeiture.     H.  10  Car.  JRoti' 342.-B.  B.  Harrison 
Bxid  fValden. 

If  a  man  seised  in'^fee  alien,  and  then  be  attaint  oftreason  6r  felony 
^y  confession  or  abjuratiou  upon  at)  indictment  supposing  the  feIon)r 
committed  beforethe  alienation,  the  alienee  ma^  bot  6nly  falsify  the 
attainder  in  the  point  of  the  time  of  the  felony  supposed,  but  also  in 
the  very  point  of  the  felony  or  treason  itself,  and  is  not  concluded  by 
the  confessii^n  of  the  aliepor,  tho  the  alienor  himself  be.  concluded* 
4^  E.3.  11.  IE.  4.  1.  Co.  P.  C.cap:  104.  p.  2Sl. 

But  if  he  be  attaint,  of  felony  or  treason  by  verdict  upon  an  indictw 
ment,  supposing  the  offptase  before  the  alienation,  tho  the  alienee 
cannot  falsify  the  attainder  by  supposing  *  there  was  no  felony  com- 
mitted, yet  he  may  falsify  it  c^s  to  the  {)oint  of  time,  viz.  he  may 
allege  contrary  to  the  indictment,  that  the  felony  or  treason  was  com* 
knitted  after  the  alienation^^  aUd  not  before,.  Co.  P.  C  u6i  supra 
32  Eliz.  Syer^s  case.  •  .  .^     .      ^ 

If  a^man  be  indicted  6f  a  felony  or  treason  supposed  the  tst  of 
Jipril  24  Oar.  and  m  truth  it  was  committed  1  Junii  24  Car.  yet  he 


{(2)  See  Mag.  Chart  cap.  ^.  '3  Co,In$t.  36.  (^)  190  6. 
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sball  be  convicted  no^ithstanding  that  Variance,  fat  the  d.ay  is  nol 
material ;  yet  in  such  case  for  the  avoiding  of  the  danger  and- trouble^ 
that  may  ensue  by  the  relation  of -^uch  attainder  to  the  day  nien- 
'tfoned  in  the  indictment;,  it  is  fit  for  the  jury  to  find  tiie  true  day: 
9id€r  Seer's  C9:Be J  tiii  iupra.; 

If  a  man  be  outlawed  upon  an  indictment  of  felony  or  treason,  and 
pending  the  prck:ess  he  i^lten  the  land?  yet  die  king  or  lord  shall  have 
the  landy  which -be  fa^ld.at  the  time  of  the  felony  committed,  for  the  ■ 
indictment  CoTntains  the  year  and  day,. when  it  was  done,  unto  whicht 
the  attainder  by  autlatrry  relates.  ^      .  .     ^ 

But  if  a  man  siie  an  appeal  by  writ  of  felony  or  murder,  and  pend* 
ihg  it  thepiirty  aliens>and  then  is  tnitla^wed  before  appearance/ the 
lords  eschcte  is  lost,  because  it  relates  only  to  the  time  of  the.  out« 
]a.wry  prouomncedy  in  as.oiucb  as  the  writ  of  appeal  is  general,,  and 
contains  no  certain  time  of  the  offense-committed,  cited  to  be  adjudged 
6  jg,  6  Co.  itY/.  §  4./0/,  13  a. 

But  it  seems,  that  if  the  defendant  had  appeared  and  th0 
plaintiff  bad  declared  upon  bis  writ,  and  the  defendant  had  [862  ]j. 
been  convict  and  attaint  by  verdict  br  confession,  or  if  the  ^  v  ^ 
appeal  had  been  by  bill,  and  thereupon,  the  party  bad  been  outlawed^ 
tho  before  appearance,  the  eschete  had  related  to  thetiine  of  the  fapt 
coinmitted  to  avoid  niesne  incumbranc^sv  for  in  the  declaration  in  the- 
onecase>  and  in  the  bill  in  the  other  case,  the  year  and  day  of  the 
felony  is  eet  forth,    c  '/  *  ' 

Touching  forfeiture  of  goods.         .         r 

The.  goods  of  a  person  eonvict  of  felony  or  treason,  or  pul  in  exi- 
gent for  the  same,  or  that  fled  fov  these  offenses,  or  that  stands^  mote^ 
are  forfeit  to  the  king.  \, 

But  the  relation  of  these  forfeitures  refer  not  to  the.  time  of  the 
offense  committed,  nor  to  the  time  of, the  flight,  but  only  to  the  con« 
viction  or  to  the  time  presented,  or  to  tbe^  time  of  the  exigent 

awarded* 

And  therefore  an  alienation  made  by  the  felon  or 'traitor,  or  person 
^ying  boTid  fide  and  without  fraud,  mesne  between  the  oflense  or 
the  flight,andthe  con  viction  or  presentment  of  the  flight  is  good,  and 
binds  the  king,  but  if  fraudulent,  >then  it  is  avoidable '  Vj  the  statute 
of  13  £/u:.  ca/?.  5.. 3 -£.  8.  Cora;K  296.  i^iWtfifi  344. 

If  a  man  commits  a  felony  and  be  pvirsued,and  in  the  flight  be 
killed^  whereby  he  can  neither  be  .indicted  nor  convict,  yet  if  .this 
matter  be  found  by  inquisition  before  the  justices  in  tyrt  or  oi  oyer 
&nd  termintr^h^  shjBiU  forfeit  the  goods ^ he  had  at  the  thne  of  the 
flight,  and  not  those  only,  which  were  his  at  the  time  of  the  inqui- 
sition found,  for  there  it  must  relate  to  the  flight,  because  the  party 
is  dead,  and^can  be  uo  farther  proceeded  against,  3  E.  3.  Coron^ 
Wb.  812.  ' 

If  a  party  beacqtiitled  of  treason  or  felony,  the^jury  that  acquits, 
bini  ought^  to  enquire  of  his  flight  for  it,  and  if  they  find  he  fled, 
what  goods  be  had,  for  his  goods  and  chatties  are  thereby  for- 
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felted  v?4)  hni  this  is  bnC  aii  inquest  of  office^^and  tfierfsfpre  is  tm^ 
rersabte  by  the  party  :  vide  Stem/,  F.  <k  Lib.  lit  «rp.  «!.(/) 

Bot^upon  an  inqoisitipfi  before  ttie  coroner  of  the  death  of 

£36,^3  9it' VE^xi  sitper  visum  c&rpari»,  tho  the  party  accused  be 

acquitted,  yet  if  it  be  presented,  that  he  Aei  for  it,  il  is 

doubted  whether  that  inquisition  as  to  the  flight  be  traversable.:  viiie 

Siamf,  B.C.  Lih.  III. tap.  21. 

But  on  all  hands  if  is  agreed^  that-  if  the  coroner  upon  the  inquest. 
wper  visum  eorporia  pr^eots.  one  as  guilty,  and  that  he  fled  for  it, 
*and  the  party  is  arraigned  and  f0und  not  gtiilty,  and  also  that  he  did 
not  fly«  yet  that  dothi  not  aimid  the  first  inquisition  mst  to  the  flighty 
but  the  best  shall  be  taken  for-^e  king,  tho  both  are  in  the  nature 
of  inquests  of  office.  9^  ^Sss.  96.  Ftirfiitures  2t.  3  jS.  4.  Forfeit^ 
Mires  35.  fll,  13  H.  4.  Forfeitures  32.  1  Btix.  Dy.29S^  6.  . 

A  fugam  feeii  by  the  principal  or  accessary  b^fbre^  iti  murder;  if 
the  fa6t'be  pres^ted  befote  the  coronejs,  entitle  the^kingto-the^oeds 
df  the  ofiender^  for  these  i&re  within  the  cognizanoe  of  the  corone^, 
biit  the  coroner  hath  no  power  to  enquire  of  accessaries-  qfUr^  n6r 
consequently  of  their  flight,^  and  therefore  a  pre&f^ntment  before  the 
]c6r($nef  of  the  flight  of  an^  accessary  4][/!fer  gives  the  king  no  titl^  to 
the  goods.    4  fir.  7.  18. 

The  usage  was  always  upon  a  presentment 'of  homicide  4>efore  the 
Coroner,  or  of  flight  for*  ihe  same,  or  upon  a  obnTiction  of  felojoy.  by 
the  petit  Jury,' or  the  finding  of  a  flight  for  the  same,  ta  charge  tim 
inquest  or  jury  to  enquire,  what  goods  and  chfittels  he  hat£,and 
where  tbey  are,  and  jth^reupon  to  charge  the  Villaia  where  auch 
goods  are  w;ith  the  goods  to  he  answerable  to  ttie  king :  vide  3.jB.'3» 
Corohe29e.  ^  alfbiy  vide  statute  31  iS.  3.  clip.  3,      .  : 

But  tho  the  goods  Of  an  cinder  be  not  forfeited  till  the  conviction 
or  flight  foimd  by  inquest,  yet  whether  theyioay  be  seised  tipon  the 
eflense  cotnmitted,  hath  been  controverted.  ~ 

1.  It  seems  clear,  that  at  common  \hv(  if  a  n^n  bad  eommitted 

,  felony  or  treason,  or  tho  possibly  be  bad  colnmitted'  none,  yet  if  he 

l»id  been  indicted  or  appealed  by  an  approver,  the  sheriff,  ^^oroner^ 

,or  other  officer  cojild  not  sei2e  and  cariy  away  the  goods  of  the  offen^ 

der  or  party  accused. 

2.  Again,  he  could  not  in  that  case  liaye  removed  the 
[  36*4 '3  goods  out. of  the  mistody  of  the  offender. or  party  accused, 
apd  deliver  them  over  to  the  constables  or  to  the  Villaia  to 
answer  for  them.    13;£r.  4. 13.     .  "^ 

3.  But  if  the  party  were  indicted  or  appealed  by  an  approver,  the 

.sheriff,  or  other  officer  might  make  a  simple  seizure  of  them  only  to 

inventory  and  appraise  them,  and  leave  them,  in  the  custody  ot  the 

servants  or  bailiff  of  ihe  party  indicted,  in. case  he  would  give  seeu- 

[4]:]B7,the  7^8  Oio.  4.  t.  9S.'«.  5.  it  i«  ettft6ied,  that  where  any  penoa  shaJl  htAn. 
dieted  fbr  treaaon  or  felony,  the  jury  impanneled  to  try  so'eh  person  shall  not  be  charged 
fo  inqiiH-e  concerning  his  landSf  tenemeiita,  or  goods,  ne^  WheUier  he  fled  for  such  treason 
-or  leiony* 


mSTORtA  P&ACITORtJM  COIRONM.  964 

rity  agatlist  tbeir  bein^  HiibeEzl^.d,  at  in  defaiilt  thereof  he  ibight  de- 
liver them  to  the  constable  or-  VillntaXo  be  answerabld  fpr  them^ 
bat  y.et  qo  Ihat  the  party  accqs^d  and  his  family  have  snffieient  otit 
of  them  for  their  livelihood  and  maitltenance,(^)  t;r>.  Satvis  capto  & 
famiii^  su»  tieces^ariis  eetoveriid  siiis,  &  sicaptus  convictus  faerit  de 
felonifi  ttode  retiatus  est,  residqum  bonprum  ultra  esioveritini  illud 
Tegi  remaneat.  Bta^U  Lib.  Ill;  133.  FUta^  lAh.  Ucap,  26.  43  E.  3. 
1^.  44  J^ss.  14.  Stanif.  P.  C.  IMk  HI.  cap.  32.  Co.  P.  C  228,  229. 

4.  And  possibly  the  same  4atr  was,  tha  he  were^'not  indicted  or 
appealed,  but  i/ejAic/o  had  committed  a  f^tony,  but  with  this  di^r* 
«jace,.if  he  bad  been  indicted  or  i^^pealed  by  to  approver,  this  kind 
of  8eizni;e  might  have  been  made,  whether  he  committed  the  felony  ^ 
or  not ;  fot  in  the  bobki?  of  43  E,  3.  and  44  .f ^sJ  there  is  no  avermenti 
that  the  ftlotiy  was  oommitted,  bqt  only  that  he  was  thqs  accused 
of  record,  and  ^  is  the  book  of  13  H.A.  13. 

But  in  case  there  were  no  iiklictment,  then  it  is  at  the  peril  of  him ' 
that  seisethj^  if  he  committed  not  the  felony,  and  therefore  it  is  issu- 
able. ,  ^ 

.  No  w^' touching  ^letatidQS  by  the  Statutes  after  made. ' 

It  eeems,  that  by  the  statute.of  5  JE.  3.  cap.  9.  and  the  ensuing  st^-. 
tutes,  whereby  it  is  enacted,  that  no  man's  goods  shall  be  seized  it^ 
ihe  king's  hands  wi^ont  mdictment  or  due  process  of  law,  that  it 
was  held,  tiiai  this  kind  of  seizure  of  the  goods  of  a  person,  accused 
of  felony,  tho  it  be  only  incusiodiam  '^.cattsa  rei  setvandaey  hath 
been  held  unlawful,,  if  X^ef  person  were  not  first  indicted^  or 
at  lea$t  appeaid  by  an  approver;  and  so  the  books  seem  to  []  36&{] 
import  0143^^.  3^.  24.  and  13  H.4.  13.  and  expresly  my 
lord  Cokey  P^C.  cap, -103.  p.  228.' 

By  the  statute  of  25  E.  3.  C(;tp.  14-.  where  a  party  is  indicted  al 
felony,  the  process  directed  by  that  statute  is  firat  a  capias^  and  if  he 
be  not  found  a  secpxid  capias  together  with  a  precept  to  seize  his 
{roods,andif  he  be'Dot  fpdnd  then,  ah  exigent  and  the  goods  to  be 
forfeit  .         .         ^ 

And  tbia  is  more  than  a  simple  8eiznre,such  as  was  before  at  con>- 
inon  law,  for  if  the  party  came  not  in^  his  goods  are  forfeit  upon  the 
award  of  the  exigent;  and  if  he  came  in,  tho  his  goods  be  saved,  yet 
there  is  no  direction-  for  delivering  his  goods  upon  security ;  but  it 
seems  the  sheriff  is  to  take  them  into  his  custody,  apfl  yet-out  of  them 
iQu.st  allow  sufficient  for  the  sustenance  of  the  prisoner  and  his  family. 
QusBre^  Wbetbet  in  the  oase^of  such  a  seizure,  a^sale  for  a  valuable 
i^nsideration  before  oonviction  and  after  seizure  do  not  bind  the  king, 
^s  it  seems  it  doth  in  a  case  of  seizure  and  delivery  to  the  Ftllaia: 
^des,  Co.  Sep.  171.  Fleetwood's  CRse. 

This  statute  extends  as  well  to  treason  as  to  felony,  and  yet  it  men- 
tions only  felony,  and  therefore  at  this  day  the  exigent  goes  out  upon 
the  second  Capites  returned  fu>h  inventusj^s  i^ell  in  treason,  as 
felony.  '• 

(g)  See  SMe  Dr.  VcL  iy.ji.Si£.  Sir  If.  FerHii**  com.       . 


866  HJSTORIA  .PL^Crn)RUM  .-COBpN^ 

B7.  the  .istattt^  of  1  J?.  3.  cap*  3;.  it  is  enacted,'<<  Th%t  neither  she- 
rifff  4*^^  nor  other  person  toke  .or  seiz^  the  goods' of  .any  person  ^r- 
.rested  or  i-mprisoned  before  he.  be  convict  of  the  fdony  ae^rding  to 
the  la^  of  England,  or  before  the  g()ods  be  otherwise  lawfaHy  (or^ 
feited,  upon  pain  of  forfeiting  the  double  value  of  .the  goods  so  taketi/^ 

Mr.  Slam/ord  Xhinks  this  is  but  an  afl^rmatice  of  the  comnoloH  iaw, 
only  that4t  gives  a  penalty,  but  it  seems  to  be  somewhat  more  th«^a 
90,  for  this  prohibits  the  seizure  Of  the  good&of  a.party  impris9ned, 
tho  he  wece;ai^  .indicted,  but  not  yet  convicted,  whsfre  unquestion- 
ably the  ooojimon  law  allowed  such  .a- seizure,  as  is  before  declared^ 
if  the  party  or  his  friends  did  n'ot  secure  th^  fprth-comi|[igof  tho  goods^ 

where  the  party,  was.  indicted. 

,  %But  upon  this  statute  these  things  are  cpnsiderable. 

;  1*  Wfaether.tt  e'xte/nds  to  treason;  it  seems,  it  doth;  for  as 
[  366  2  ^'^  ^rekson  is  felony  and  more,  so  in  a  statute  -of  this  iiature 

for  advancing:  of  justice  it  seems  comprised  in  it,  for  it  is 
within  the  reason  of  the.  law,  and  vide  Cq^  P,  Q,p.  228,  tbo  I  knov 
it  was  otherwise  held,  or  at  least  dpubted  icx  the  case'  of  Sjr  ffe^nrgf 
VanCf  whose  rents  were  stppt  in  the  tenants  hands,  and  no  precept 
was  granted  for  thi^ir  delivery,  iho  before  conyiction,  yea  and  befo^ 
the  mdielment,  tho  afjter  imprisonment  1661.  .  •  ,  /  J. 
- .  2.  Whether  it  extends  to  a  party,  that  is  at  large  andoiit  of  priaoOy 
whether  indicted  or  not  Jndicted,  and  as  to  that,  1.  tt  seen^s  clearly, 
that  it  dpth  not  repeal  Ihe  statute  of  25  E,  S/^a/^.  14,tou<^ing  tbd 
second  Capiat  with  a  seizure  of  goods.  Biit  2.  As  to  other  persons, 
that  are  at  large  and  not  indicted,  nor  process,  as.  before,  made-uppa 
their  indictment,  it  ^eems  to,  me^  that  if  they  flynt^t,  there  ;CaQ  be  no 
seizure  at  all  made,,  whether  they  are  indicted  or  npt,  for  ihe  statute 
did  not  intend  a  greater,  privilege  16  a  party  imprisoned  ibr  ata  ofilense 
of  this  natiire,  than  he  that  is  at  large. .  3.  That  if  he  be  at  large  and 
fly  for  it,  yet  bis  gpods  cannot  be  seized  and  remoyed,  whether  he  be 
indicted  or. not  indicted.  .4.  That  if  he  be  indicted  and  at  large,  yet 
the  goods  cantiot  be  removed,  but  only  viewed,  appraised,^}and  in* 
vetitoried  in  the  house  or  place,  \^here  tbeyJie.  ^  5.  That  althovthe 
jfoods  may  not  be  removed^  because  th^  statute  now  \hath  t^ken 
away  that  removal,  that  was  in  some  cases.at  ,Qomit)6n  lasir,  yet  nei- 
ther in  Caise  qf  .treason  nor  in  case  of  felony,  where  the  party  is  at 
large,  is  it  w.ithih  the  penalty  of  the  statiite  as.  to  the  point  of  forfei- 
ture of  the  double  valu€f,'for,  as  to  that  thc^  statute  is  penal,  but  it  is 
within  the  directive  and  prohit)itory  partof  the  statute,  whicl\hy  an 
equal  construction  and  interpretation  prohibits  the  thing  to  be  prac** 
tised,  arid  hath  alteredthe  law  as  to  the  remp^ing  of  the  goods  of  the 
party  before  conviction. 

And  yet  I  know  not  how  it  comes  to  pass,  the  use  of  seizing  of  the 
goods  of  persons  accused  of  felony,  tho  imprisoned  or  not  imprisoned, 
hath  so  far  obtained  not withstar^ding  this. statute^  that  it  passeth 

for  law  and  common  practice  as  well  by  constables,  sheriffs 
[.367  ]  and  other  the  king's  officers,  as  by  lordfs  of  franchises,  that 

there  is  nothing  ipore  usual:  vide  Dalian* s  Juslice  0/ Peace, 
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€^9. 110.(A}  m  affirmation  of  it,  tfiz.  that  the  officer  may  aCiil  take 
safety,  that  the  goods  be.  not  embezzled,  and  for  want  of  sureties' 
may  seize  i^nd  t>fdise  them,  and  th^tr  deliver  them  to  the  town  safely 
to  be  keptf  until  the  prisoner  be. convict  or  acquit, and* eites  for  it 
Sian^.  192.  B  Rep.  171.  dXidi' B.  Forfeilurt  4(4. 

It  seems  the  opinion  thecefore  of  my  lord  Coke^  P..  C  cap.  103. 
hath  truly  jstated  th^  law,  at  least  as  it  stands  upon  the  sla^nte  of 

1  J?.- 3,.  .  •     •  \  ■* .  ^    -'   ^  ' 

1.  That  before  the  indicCthent  the  goods  of  any  person  cannot  be 
searched,  inver^toried,'nor  in  any  sort  seized. 

2.  That  after  ihdictn^nt  they  cannot  be  seized  and  removed,  oir 
taken  away  before  conviction  or  attainder ;  but  then  it  may  be  saidi 
to  what  purpose  may  they  be  searched  and  inventoried  after  ibdict- 
ment,  if  they  may  not  be- removed,  but  are  equally  liable  to  embez- 
zling as  before.  ♦    • 

Irthink  be  is  not  bound  to  find  sureties,  neither  hath  the  officer  at 
this  day  any  power  to  romove  them  in  default  of  sureties,  and  com*: 
tnU  them  to  the  vill,  but  only  to  inventory. them  and  leave  them 
where  he  foiaifd  theCn,  (unless  in  case  of  the  Second  Capias^  whereof 
before)  for  the.prisojier  or  party  indicted  may  sell  them  bond  Jide) 
and  if  be  may  do  so,  the  vendee  may  take  them,  and  the  VUlata 
cannot  refuse  the  delivery  of  them  to  the  vendee,  tbo  the  goods  ha'd 
been  delivered  to  them.    •  , 

But  there  is  this  advantage  by  the  viewing  and  appraising,  that 
thereby  ttie  king  is  ascertained  what  the  goods  are,  atid  may  pursue 
them  that  tak^  or  embezde  them,  by.inforniation,  (if  the  p&rty  hap- 
p^n  to  beconvict)  and  try.  the  property  with  them,  whether  they  are 
realty  sold,  or  soM  only  fraudulently  without  valuable  consideration 
top'revent>tbe  forfeiture,  and  so.  forfeited  by  the  statute  of  13  EliZj^ 
cap.  5.  notwithstanding  such  fraudulent  sale.  [5}    . 

IV.  Lastly,  touebingejEecutJon^f  jiidgments  pftreasop>  they  are 
directed  by  the  judgment^  whereof  before.  . 

There  be  nevertheless  some  things,  that  accidentally  hap-  f  3(;8 1 
pen,  that  suspend  or  abate  the  execution. 

.  1.  Reprieves  eps  arbiiria  regu  veljudicisy  the  king  may  l^y  com- 
mand or  precept  under  his  great  or  privy  seal,  privy  signet,  pr  sign 
manual,  yea  by  signification  under  the  hand  of  the  secretary  of  state, 

(A)  Amo  £diie.  caj».  163.  j>.  538. 

[5]  Bj  the  Constitution  of  the  UjniUd  StaU$^  Art.  3.  Sect.  ^,  it  Ui  proTided  thtt.  Con. 
grees  shall  have  power  to  declare  the  ponishmeat'^ treason;  bat  no  attainder  of  tfiiason 
efaall  work  corniplioif  of  blood,  or  forfeiture,  except  darinff  the  life  of  the  person  attaint- 
ed. The  conatitotioiiB  of  Conntetiteut^  Pennayhama^  Dwtbare^  TVnaessee,  O&to,  Indi. 
a^c,  lUinoU,  Alabama,  Miaaouri,  apd  ArhaMas^  contain  similar  provisions.  3y  SteL  24 
of  the  Act  of  Congress  of  Amil  30, 1790,  it  is  enacted,  that  no  conviction  or  jadgment 
lor  any  capital  or  other  offences,  shall  work  'corruption  of  blood,  or  any  forfeiture  of 
esta^  Bee  Hylton  ▼.  Brown^  I  W,  C.  C.  17..  343.  The  doctrine  of  corruption  of  blood, 
•ays  Mr.  Batate,  (Csns^  14€.)  arises  from  an  odious  fiction,-  founded  on  a  compound  of 
cruelty  aiid«varioe,  springing  from  a  perversion  of  thd  system  of  tenares,  and  at  varir 
-aooe  with  the  liberal  princip^  of:modQrn  times,  and  the  very  elements  of  justice. 
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'OX  at  this  day  by  th<^  sBbseription  of  a  matter  of  requests,  commaiid 
the  reprieve  of  one  condemned  of  tteasoQ  or  felony. 

And  altho  the  jirdge,  by  whpm  judgment  is  given,  ought  to  be 
very  cautious  in  granting  a  repriere  of  one  condemded  for  treason 
before  him,  yet  he  may,  upon  due  circumstances  dO'  it,  as  well  in  cade 
of  treason,  as  felony.  » 

.  And  this  reprieve  be  may  gran^,  and  after  be  hath  grantctd  it  may 
command  e;c^ution  after  the  sessions  and  adjournment  of  the  cbm- 
inissioh.  2^.  205;    •  ,        v 

There  are  other  rj^prieves,  which  are  not  arbitrary,  but  quasi  dt 
jnre^         '  ^  -  .  .  . 

*  1.  In  respect  of  pregnancy,  for  tho  pregnancy  be  bo  plea  to  dielay 
judgment,  yet  it  ie  a  plea  to. delay  execution,  and  therefore  wheneyer 
any  judgment  in  treason  or  felony  is  givetl  against  a.  woman^itis  the 
duty  of  the  judge,  before  he^nish  his  sessiotis,  to  demand  of  her  wtiat 
she  can  allege  why  execution  should  not  be  made;  j^^a  in  all^^ses, 
where  a  prisoner  attaint  is  brought  into  another  court,  or  reprieved 
to  another  sessions,  be  .ought  rtot  to  have  any  award  of  execotioa 
agaltist  him,  till  be  be  first  demanded,  what  be  can  say,  why  it 
should-  not  be,  for  possibly  bo  may  have  a  pardon  after  judgment. 
JB2%tfM.  71. 

This  plea  of  pregnancy  in'reiardaitonetn  eitecuiionts  hath  these 
incidents  to  it:  1.  She  must  be  with  child  of -a  quick  child.  J^  If 
it  be  ailleged,  the  jufdgeT,  beforewhom  it'  is  alleged,  must  impaOel  an 
ihqqest  of  women  e^  officio  to  enquire  of n  the  truth  of  her  allega^ 
^oUyiviz.  whether  she  be  with  child  of  tr  quibk  child,  and  if  they 
find  she  is,  then  her  execution  is  to  be*  .respited,  if  not,  she  is  to  be 
executed.         ' 

If  it  be  found  by  the  jury  of  women,  that  she  is  ;9p  with  chi)d,  some 

have  used  to  command  a  respite  of  her  execution  till  a  convenient 

time,  for  instance  a  noiotith^after  her  delivery,  and  then  to  be 

[^369  3  executed,;  but  this  seems^  i^gular^'  for  she  may  have  a  par« 

.  doti  to  plead,  and  therefore  it  is  to  -be  respited  till  abother 

sessions.  12  t^ssi  10.  ^  ... 

If  she  have  olioe  had  the  benefit  of  this  reprieve  atid  be  delivered, 

and  aAerwards.be  with  child  again  with  another  quick  child, she 

'shall  not  have  the  benefit  of  a  farther  respite .  of  the  same  judgment 

for  that  cause;  ^tiod  vide  23  Ass.  2  Coran*  188.  22  E.  3.  ibidem  253. 

If  the  jury  of  vi^pmen  be  mistaken  in  their  verdict,  and  find  her 
quick  with  child,  where  in  truth  she  was  not  fit  ali  with  child,  (as 
onfee  it  happened  at  AlesBury,)  if  the  liext  sessions  of  goal-delivery, 
or  ot/er  and  terminer  hs^pen  at  that  distance,  that  it  is  impossible  by 
the  course  of  nature,  that  she  could  be  with  child,  but  she  must  be 
delivered -mesne  between  the  former  sessions  and  this,  as  if  it  were 
ten  months, £*c.  she  shall  be  executed;  but  if  thef  second  sessions  hap- 
pen within  suoh  time  after  the  first,  that  by  .course  of  nature  she  may 
still  continue^with  child,  as.  if  it  be  within  the  distance  of  six  months 
or  the  like,  then  she  shall  contitiue  under  the  first  reprieve  till  an- 
t>ther  s^ssipn,  nam  licet  tempua  ordirmrium  viialis  /ceius  sit  past 
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IQ.vel  18.  sepHmanw  ^poat  impregnaiafnfJiimen  in  quibusdam 
eitius  coniingere  pqieatjuxta  medtcorum  placita^  .     -- 

If  Id  truth  she  were  not  with  child  with  a  quicl^  child  at  the  timey 
when  thQ  jury, gave  their  verdict^  but  became,  quick  after,  nay  tbo 
dhe  were  Bot  at  all  with  child  then,  but  became  with  child  before  the 
time  of  the  second  session  with  a  quick  child,  in. my  opinion  she  shall 
jiavea  second  reprieve. by  reasoti -of  pregnancy^  for  tbe  advantage  that 
8be  had  at  first  was  not  really  because  of  pregiiancy,  but  by  a  mis^ 
take  of  the  jury  of  women,  atid  therefore  vkfavortm  proH^  she^sball. 
now  have  it,  •  "  ^ 

And  therefore)  asr  hath  been  said,  in  all  cases  of  reprieves  for  preg<^ 
pancy  the  judge  ought  to  make  a  new  demand,  what  the  prisoner  bath 
to  say,  wherefore,  exeention  should  not  be  awarded,  for  the  first 
respite  being  by  a.kind  of  niatter  of  record  shall  hot  be  determitied 
without  a  new  award  of  execution ;  and  altbo  clerks  of  as- 
sises enter  those  respites  and  awards  only  iti  a  boofc^ofj]  370^3^ 
\Agendaj  yet  regularly  they'ard  supposed'  to  be  entered  of 
record,  and  these  memofiars  are  warranfs^fbr  such  entries,  tho  dt 
ySrcfo  it  be  not  usually  done,  [6] 

An6ther  cause  of  regqiar  reprieve  Js,  if  mesne  between  tbe  judg- 
ment  and  the  awaid.of  execution  the  oflfender.  become  nofii  compos 
mehiisyiiy  the  judge  in  that  case  may  both  in  ease  of  treason  and 
felony  swear  a  jury  to  inquire  ex  officio^  whether  be  be  really  so,  or 
only  feigned  dr  counterfeit^  and  thereupon  if  it  be  found  that  he  be 
really  distracted,  mast  award  a  reprieve  i/^^tife  till  another  seisipns^ 
Co.  JP.  Cp,  4.  and  the  st&tute  of  93  H.  d.  ra/?.  20.  that  directed^  aft 
exeaition  of  parties  convict  of  treason  notwithstanding  insanity  in ter-« 
▼ening  after  judgment  is  repeaid,  by  \'fy%  P.  fy  M.  dt  quo  supru 

p,  283.  ■''  •'  '     .    \ 

Now  as  to  the  abating  of  some  partis  of  the  execntion  in  case  of 
high  treason,  as  drawing, 'hanging,  evisceration  and  quartering,  and 
leaving  the  offender  on^Iy  to  be  beheaded,  this  may  be,  and  usually  is 
by  the  king's  warrant  under  his  great  seal,  privy  seal,  yea  or  his  privy 
signet,  or  sign  manual,^  as  usually  is  done  in  case*  of  neblemen  or 
great  men  falling  under  that  judgitient,  for  one  part  of  the  judgment^ 
viz.  decollation^  and  the  substance  of  tbe  whole  judgment,  t;i2;  the 
death  of  the  party^yis  performed;[7] 

(t)  8^  Sir  Jdm  SavM*  remarks  ia  the  trial  of  Charlf  Botftrntn,  Siat€.  TV..  Vol  ly. 

•.2041  , 

.  .       ^       .  -  • 

■  '  ■  ■■  J '         '■  ■■.!■■''  _       -. 

[61  The  warrant  to  execate  a  man  in  England  it  noUiinir.njore  jpian  a. marginal  note! 
4Bl.eom.40Z: 

[7]  3  BL  Cam.  95L  4  id,  .380.  389.  1  Btint>  Jiw(.'306.  ^Attainder.*'  1  ChU.  Cr. 
Xm0.  793.  • 
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CHAPTEE  XXVIIL  \ 

TOUCHIira  THE.ClilMIB  OF  'HI8HIISI0N  OF  TBBASOK,  Aifl>  FKLOUT,  &d« 

Tho  the  order,  proposed  in  the  beginning  shonid  refer  mjsprisiod  of 
treason  to  that  series  of  offenses,  that  are-  not.  capUa],  yet  because 
this  offejisie  haUi  relation  t6  treason,  and  may  be  of  ilse  to  explaiu 
the  nature  of  it,  I  ^hall  here  take  it  into  consideration,  referring, 
misprision  in  its  large  and  t^omprebensi»ve  nature  to  its. proper  place. 

Misprision  of  treason  is  of  two  kinds. 

1.  That  which  is  properly  such  by  th^,  common  law*/ 
.  32.  That  >vbicfi  is  made  misprision  of  treason  by  act  of  parliament^ 

Misprision  of  treason  by  tine  common  law  is,  when  a  person  knows 
of  treason,  tho  no  party  or  consenter  to  it>  yet  conceals  it  and  doth 
not  rey^eal  it  in  convenient  time.    .  . 

Tho'.  some  question  was  a^ntiently,  t^hetlier  bare  concealment  of 
high  treasoti  were  treason,  yet  that  is  settled  by  the  statute  of  5.^  6 
E\  6»  cap.  LI.  and  1  .^  2  P.  ^  M.  cap.  10.  viz.  that  concealment  or 
keeping  secret  of  high  treason  shall  be  deemed  and  taken  only  mis- 
prision of  treason,  and  the  offender  therein  to  sxiSet  ^nd  forfeit,  as 
m  cases  of  misprision  of  treason,-  as  hath  heretofore  been  used:  tho 
in  the  time  of  Henty^  VIIL  and  Edward  YI.  some  things  were  made 
misprision  of  Ureasoii,  th^t  were  not  so  formerly,  y^t  by  the  statute 
of  1  Mar.  cap.  1.  it  is  enacted,  that  nothing  be  adjudged  to.  be  trea- 
son, petit,  treason,  or  raispTision  of  treason,'  but  what  is  contained  in 
the  statute  of  25  E.  S.  and  altho  that  act  of  25  £.3.  do  not  mal^e  or 
declare  misprision  of  treason,. yet  it  doth  it  in  effect  by  declaring  and 
^  enacting  what  is  treason,  which  is  the  matter  or  subject  of 
[  372  ]  misprision  of  treason,,  tho  the  misprision  or  coticealment 
thereof  be  a  crimen  which  the  common- law  defines  what 
it  is.  •  .  ... 

ff 

.  Therefore  since  the  statute  of  25  E.  3.  is  by  the  slktute  of  1  Mar* 
cap.  1.  mfade  the  stapdard  of  treason,  it  remains  to  be  enquired^ 
what  shall  be  s^id  the  concealment  of  such  a. treason  according  to 
the  reason  and  rule  of  the  corhmon  law.    '  ^  ^      ; 

If  a  man  knew  of  a  treasoi^,  ^y  the  old  law  in  Bracton^s^Wme  he 
was  bound  to  reveal  it  to  the  king  or  some  of  his  council  within  two 
days,  quod'  si  ad  tempti^  dis^imulaverit  ^  subticuerit^  quasi  con* 
sentienSjSf  assentiens  erit  seductor.domini  regis ;{a)  biit  at  this 
day  it^is  but  misprision,  if  he  reveals  it  not  as  soon  as  he  can  to 
some  .judge  of  assise,  or  jt  seems  to  some  justice  of  peace^  for  tho 
the  crimes  of  treason  or  misprision  of  treason  be  not  within  the  com- 
mission of  a  justice  of  peace  to  hear  and  determine,  yet^  as  it  is  a 
breach  of  the  peace,  the  justices  of  peace  may  take  information 
upon  oath  touching  it,  and  take  the  examination  of  the  oiSfenders 


(■)  .BroW.  JAb.  III.  de  emrfma^  cap.  3. 
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and  imprison  them,  and  brnd  over  vitneisses;  and  transmit  these 
examinations  and  informations  to  the  next  sessiions  of  gaol-delivery 
or  oyer  and  terminer  to  be  furth($r  proceeded  upon  as  is  ti'uljr 
observed  by  Mr.  Dalton,{b)  C9p.  90,  nayi  I  bay«  known  chief  jus- 
tice RoiU  affirm,  that  justices  o(  the  peace  may  take  an  Indictment 
of  treason,  tho  they  cannot  determine^  vtr.  as  an  information  or 
accusation  tending  to  the  preservation  of  the  peace. 

Biit  some  treasons  enacted  by  some  statutes  are  ifmited  to  be  heard 
and  determined  by  them,  as  appears  in  s6me  of  (be  statutes  before 
mentioned, /I..  350; 

ft  is  -said  3  H.  7.  10.  Sidmf.  38.  a.  Dalioh^  cop.  89.,(c)  the  utter- 
ing of  false  money  known  to^  be  false  is  misprision  of  treason  ^  but 
if  is  a  mistake ;  indeed  it  is  a  great  misprision,  but  not  misprision  of 
treason,  unless  the  utterer  know  him  that  dounterfeited  it,  and  con* 
eeal  it,  this  indeed  is  misprision  of  treason,  but  not  the 
uttering  of  it,  for  .the  money  is  nor  the  traitor,  but  he  that  [^  373  3 
counterfeited  it,  and.  his  counterfeiting  is  the  treason. 

As  ail  treasons  and  declarations  of  trea^sons  between  25'  E.  3.  and  - 
1'  Mar.  are  repealed  by  I  MnV,  cap,  1.  so  conseqiiently  all  mispri«» 
-aions  of  any'' other  ir^ason  not  contained  in  25  £.  3.  are  thereby 
repealed,  Coke  P.  C.p.  24.  hath  these  words,  Misprision  qf  treason 
is  takfinfor  concealment  e/high  treason  or  petit  treason^  and  only 
o/  high  treason  or  petit  treason  specified  arid  expressed  in  I  he  act 
qfiSi  £.  3.  and  in  the  margiti^  that  is  of  such  treason  high  or  petit  ^ 
as  is  expressed  in  the  act  o/2S  E,  3.  and  of  no  other  treason  ;  and 
accordingly  uttering  of  pounterfeit  coin  was  agreed  by  the  eoiirt(^ 
at  NetogatCyJlugust  1661.  to  be  neither  treason  or  misprision  of 
treason  witiiiu. the  statute  of  .25  jS.  3.  but  only  punishable  with  fine 
and  imprisonment;  ex  libra  domini  Bridgman  manu  sud  scripto. 

If  a  subsequent  act  of  parliament  after  1  Afar,  make  a  new  trea- 
son^ the  concealment  of  euch  a  treason  is  certainly  niisprision  of  trea- 
ton  for  these  reasons,!.  Because  misprision  of  treason  is' not  any 
substantive  crime  ofitselfj  but  relative  to  that,,  which  is,  or  is  made  , 
treason^  and  a  kind  of  necessary  consequent  and  result  from  it,  as  the 
shadow  folloi^s  the  substance,  2.  And  hence  it  is,  -that  tho  the 
statute  of  25  E.  3.  does  not  by  express  words  enact  misprision  of 
treason,  to  be  an  pffense,  yet  treasons  being  settled  by  that  act^  the 
statute  of  1  Mar.  cap.  1.  enacts  there  sh&U  be  no  misprision  of  trea- 
son but  what  is  enacted  by  the  statnte  of  25  E,  3.  for  tho  that  act 
speaks  not  of  misprision,  of  treason,  yet  settling  those  ihings  thai  are 
treason,  it  doUi  virtually  aind  consequentially  niake  the  concealing  of 
any  of  them  misprision  of  treason ;  but  yet  farther,  when  the  act  of 
\  fy  %  P,  6^  M.  cap.  10.  enacts  divers  net¥  treasons,  tho  it  enacts 
nothing  to  make  the  concealment  thereof  misprision,  yet  in  the  pro- 
viso abovementioned  it  takes  notice,  that  concealment  of  any  of  these 

•      .    . 

ifi)  New, Edit.  cap.  140.  p,  452.^  ThU  last  book  nyt  it  is  mitpriuoa  of  treaioii|  but 
the  other  two  only  ny  it  is  a  mispriaion.  , 

(^  In  tiio  caae  idtUckard  OUver^  K§1 33. 
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treasbns  \^40u1d  be  at  feast  rDispHsfoh  of  treak>ny  and  therefore  pro* 
vides  that  the  cpncealmeat  thereof' shalll  not  be  adjudged^ 
£  374  ]  treasons  but  oi^ly" misprision  of  treason,  any  thing  ab^^e* 
nientiened  to' the  contrary  thereof  notwithstanding;  and  the 
like  clanse  is  in  the  abovenitentioaed*  statute  of  5  4*  6  E.  Sivap*  IK 
Again,  a>y'  )ord  Coke^  P.  0.  cap.  6.5.  p.  139.  says,  •^rin'  ease  iff 
high  trettson^  whether  the  treason  be' by  the  ebmnwn  law  or  statute^ 
the  coneeaiment  vfitis  misprision  oftfeason-;  so  in  case  of  felony  j  . 
whether  the  felony  be  by  the  common  law  or , by  statute,' the  cojU/ 
cealmentofii  is  misprision  of  felony;,  so  that  certainly,  if  a  felony 
or  h  treaspn  be  enacted  by  a  tiew  law,  the  eonee^hnent  of  the  former 
fitlis  iilider  |he  crime  of  misprision  of  felotiy,  ^and  the.  latter  under  the 
cHihe  of  misprision  of  treason,  as  a  consj^quent  of  it  Without  atiy  sp^^ 
ciai  words  enacting  it  to  be  so.' 

All  trieasoti  is  miaprision  oif' treason  and  more,  and  therefore,  he 
tliat  Is  assisting  to  a  treason,  may  be  indicted  of  misprision  of  ti^a-  " 
son,  if  the  king  please.     Starn/.  -P.  C.  S7.  A.  CoJ  P.  C.  36.  2  R.  S; 
10  i^  •,.'••■.       •  ^  I    \'     '     ^ 

.  Altho  the  statute  oi  \  6f:  2  P.  fy  M.  cap.  10.  hath  ais  to  treasons 
repealed  the  statute  of  33  H.  B.  qap.  93.  for  trying  treasons  in  one^ 
connty  committed,  in,  another,  yet  it  bath  not  repealed  the  same 
statute  as  to  the  trial  of  murder  and  n>isprision  of  treason,  whi6h 
may  yet  be  tried  according  to  the  statute  of  33  H.  S.  eap^  23. 
'  In  ca,se  ofniisprision  of  treason  and  misprision  of  felony,  as  well 
as  in  case  of  treason  or  felony,  or  accessary  thereunto  a  peer  of  this 
kingdom  shall  be  tried  by  peers,  but  the  indictment  is  to  be  by  a 
common  grand  inquest.  2  Co.  Inst.  49.      • 

Th6  judgment  in  case  of  misprision  of  treason  is  toss  of  the  profits 
of  his  lands  duriOg  his  life,  forfeiture  of  goods,  and  imprisonment 
diiring  life. 

rfiy  what  hath  been  said  touching  misprision  d£  treason  We  may 
eslsity  collect  what  is  the  crime 'of  misprision  of  felony,  namely,  that 
it  is  the  concealing  of  a  felony  <which  a'  man  .knows,  but  -never  coii* 
sented  tOj  for  if  he  consented,  he  is  either  principal  or  accessary  in 
the  felony,  and  conseqtiently  guilty  of  misprision  of  felony  and  more. 

The  judgment  in  case  of  tnispHsion  of  fetonyin  case  the  concealer 

be  an  officer,  as  sheriff  or  bailiff,  ^c.  is  by  the  statute  of 

£  375  ]  Westminst.  1  cap.  9,(€}  imprisotiroent  for  a  year, and  ransom 

at  the  king's  pleasure;  iC  by  a  common  pevson,  it  is  only 

fine  and  imprisonment.  ^ 

And  note  once  for  all,  (hat  all  those  acts  of  parliarhent,  that  speak 
of  fities  or  ransoms  at  the  king's  pleasure,  are  always  interpreted  of 
the  king^  justices :  vide  Cb.  Magna  Carta  mper  stdt.  fFestminsi. 
1  cap.  4.  injine(f)'^  siepius  alibu  2  J?.  3.  11.  a.  voluntas  regis  in 
curid,  not  in  camerd.. 

And  it  seems^'that  misprisioti  of  petit-treason  is  not  subject  to-the 
judgment  of  misprision  of  high  treason,  but  only  is  pimishable  by  fine 
«nd' imprisonment,  as  in  case  of  misprision  of  felony. 

(e)  9  Co.  hut.  173.  (/)  2  Co^InaL  1€8. 
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IL  Icome<to.misprisions,of:treas6vi  80  «nac)ted  bjr  acUi  of  parlia«> 
mea^  siutie  1  Afar,4:ap,  1.  for^as  before  is  obsjervedf.  by  that  act  hll 
misprisions,  that  by  any  statute  made  after  25  E.  3.  are  ^  either 
expressly  Or  coaseqadDtially  niade  misprisions  of  treason,  are  repealed 
and  eet.  aside. 

-  All  jacts  of  parliament,  that  after . I  ^ar.  eiiacted  any  thing  to  be 
high  treason,  do  c6nseq[u6ntially  make,  the  concealment  thereof  to  be 
mispristpn  of  treason,  tho  it  do  not  in  express  words  enact  the  con- 
cealment thereof  to  be  misfprision  of  treason,  as  hath  been  before 
shewn,  and  the  like  irtc^se  of  felony.  v 

'  And  conseqaently  those  acts  of  parliament,  which  enacted  tempos 
rary  treasons,  as  the  statute  of  1  $*  2  P.^M.dafi.  10,  the  act  of 
1  Eliz.  eapy  5.  8pc.  so  fair  forth  a^  they  ar«  temporary,  the  misprisians 
of  suoh  treasons  are  also  temporary,  and  expire^  with  this  act,  and 
where  the.acts  of- treason  lire- perpetual,  or  being  but  temporaryare 
made  perpetual  by  some  other  act  of  .parliament,  the  misprision  of 
auch  treasons  reinains  such,' as  long  as  the  act  of  parliament  making 
$uch  treason  continues,or  is  continued,  as  upon  the  statutes jof  5  Blix^ 
and  18  EUz.  1  Mar.,  touching  counterfeiting  of  foreign  boin  n^ade 
current  by  proclamation,,  or  clipping  or  washing  coin. 

•And  /the  like  is  to  be  said  m  all  respects  of  misprtsiou  of  felony 
ipade  so  by.act  of  ptirliament.  j\ 

But  besides  these  crimes,  that  £ir^  consequentially  mispri-     ^ 
slon  of  treason,  ^jcae  offense^  are  made  mifiprisTon  of  trea^  (]  376  ]| 
son,  as  a  kind  of  substantive  offense,  and  not  consequential 
i;ipon  the  making  of  treason,  but  particularly  enacted. 

Those  of.  that  kind,  that  arei  pefpetual  and  have  continuance,  are 
as  follow:  ^  ,        . 

14  EUz.  cap.  3.  **They  that  couHter/eit  foreign  coin  of  gold  or 
silver  not  permitted  to  be- current  in  this  kingdbm,  their  prpQurers, 
aiders,  and  a^betters  shall  $ufler,  as  iiicase  of  misprision  of  treason. 

And  note,  that  in  that  act  {aiders)  are  intend^  of  aiders  io  the  fact, 
not  aiders  of  their  persons,  as  receivers  and>  comforters,  for,  as  hath 
been  observed  p.,  ^86.  in  some  acts  of  parliament  aiders  being  joined 
with  procurers,  couhsellors  and  abetters  are  intended  of  those,  that 
are  aitiing  to  the  fact;  but  in  other  acts  of  parliament,  where  the 
word  aickrs  is  joined  with  liiaintainers  imd  comforters,  it  is  intended 
of  those,  that  are  aiders  eaipostfa^to  to  their  persons*,^ see  this  differ- 
ence in  the  penning  of  several  acts  of  parliament,^.for  the  first  part 
5  EUz.  cap.  11. 18  EUz.  cap.  1.  1  Mar.  ses^.  2.  cap.  6.  touching  coin, 
and  for  the  second  part  this. express  distinction  observed  IS  EUz. 
cap.  2.  touching  publishing  of  bulls  of  absolution,  where  the  former 
kind  are  enacted  to  be  traitors;  the  second  incur  a  prmmunire;  the 
like  23  EUz.  cap.  1. 

-^13  EUz.  cap.  2.  "If  any  hull  or  absolution,  or  instrument  of  re- 
conciliation to  the  see  of  Some  be  offered  to  any  person,  or  if  any 
person  be  moved  or  perswaded  to  be  reconciled,  if  he  conceal  the 
jsajd  offer;  motion  or  persiWasion  and  doth  not  discover  or  signify  it 
by  writing  or  otheicwise' Within  six  weeks  to  some  of  the'  privy 


376 
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council,  4*^.  hfi  sHall  incur,  the  petialtyund  foif^itnr^  of  mispriaoa 
of  treason,  and  that  no  person  shall  be  impeached  for  misprisioQ  of 
treason  ;>r4in7  offense  made  treason  by  this  act^  other  than  such  aa 
are  beforerdeclared  to  be  in  case  of  misprision  of  treason  r"  nQia^  bad 
it  not  been  forthis  cause  th6  concealment  generally  .of- any  treason 
within  this  act  had  been  mi^rision  of  tr6ason.[i]      ' 

dd  Eliz.  cap.  1.  ^^  All  persons,  that  shall  put  iit .practice  to 
[^377  ]}  absolve  or  withdraw  the  snbjects  of  the  queen  from  th^ir 
.  obedience,  or  to  th&t  end  perswade  them  from  the  religion 
here  established,  or  if  any  person  shall  be  so  absolved,  every  such 
person,  and  their  counsellors  and  prpcurers  therenalo^  shall  be  ad* 
judged  guilty  of  high  treasoii.  - 

^  '<Aod  all  personsj  that  shall  wittin^ty  bo  aiders  and  maintainei^s  of 
such  person  so  offendinjg,  or  any  of  them,  knowing  the  same,,  of 
which  shall  conceal  ^ny  offense  aforesiaid,  and  iiQt  reveal  it  witbia 
tiBTeipfty  day^  after  his  knowledge  thereof  to  some  justice  of  peace^  or 
other  higher  officer^  he  shall  suffer  and  forfeit,  as  in  misprisioa  of 
Uea3on.[2]  y 


CHAPTER  ^IX. 


COlfCEBNING  FSTIT  TB^ASONt 

As  at  common  law  there  was  great,  uncertainty  in  high  treason,  so 
there  was  in  petit  treason. 

It  is  true,  that  all  the  petit  treasons  declared  in  this  statu te(a)  were 
petit  treasons  at  common  law,  as  for  ft  Servant  to  kill  his  ihaster  or 
mistress,'  \2fSs8.  30.  a  woman  to  kill  her  husband, as  appears  ISE.2* 
Corone  383.  and  the  judgment  was  the^^ame,  at  common  law  in  such 
cases,  as  now,  and  the  lands  of  him,  that  was  attaint  of  petit  treason, 
.escheted  to  the  me^ne  lord,  of  whom  they  were  held,  ^2  ^^s.  49.  so 
tbat  as^p  these  things  th^  act  of  25  E.  3.  was  but  an  affirmance  of 
the  common  law.  / 

.    Biit  yet  there  were  certain  offences,  that  were  petit  treason  at  com« 

(a)  wr.  25  JWir..8.    '  . '« 


[1]  See  1  Eoit^  P.O.  i^.  4  Bl.  Com.  120. 

[2}  It  has  been  emcted  by  Sect.  2.  of  tho  act  oTCoagreBB  of  AprU  30,'  1796,  that  if  any 
penoQ  6t  persona  having  knowledj^  of  the  dommiaaioD  of  Any  of  the  treaaona  defmed  by 
that  act,  ahaU  coooeol  and'  not-  aa  aeon  as  -  may  be  diadoae  and  make  known  the  aame  to 
the  Preaident  of  the  Umitd  States,  or  aorae  one  of  the  Jodgea  thereof^  or  to  the  Presideqt 
or  Governor  of  a  particular  State,or  aome  one  of  the  Jiid^ea 6r  ^oatieea.thereof,  aochi 
j^rson  or  peraoba  on  convtc^on  ahall  be  adju^|[ed  giiilty  of  miapriaion  pf  treaaon,  and  * 
ahaJl  be  impriaoned  not  exceeding  aeven  yeara,  and  'fined  not  exceeding  one  thonaatad 
dollara.  WeuUe*a  caae,  2  DaU.  88k  waa  an  indictment  fbnnlapriaion  of  trdkaon  for  appak- 
ing  certain  worda  tAiding  to«zcite  reaiatanca  to  the  government  of  Uhe  commonwealth 
of  Penn9y1vania.  No  inatanoeof  thia  offenae^baa  occurred  againat  the  gorernment  of 
the  C/ntted  iSkafea.  ,-»  •     . 
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inoti  laDlT)  thai  are  restrataed  and  abrogated  by  this  stiktut^  Uoi^  being 
petit  treasofi. 

15  E.  3.  Corttne  S^^.  A  woman  intending- to  kiU  her 
husband  beat  him  90,  thatshe  left  him  for  dead,  but  yet  he  [  378  ] 
recovered,  for  this  attempt  the  irife  had  judgmeikt  to  be 
burned. 

Fkta^  Lib.  I.  cap.  2^,  Briti^h^  eap,  8.    If  the  homager  or  servant/, 
falsify  chi^  seal  of  his  lord,  or  had  committed  adultery  with  the  iordV 
wife  or  daughtsr>CA)  it:  was  petit  treason.'  ' 

But  these- are  taken  away  by  this  act  of  jS5  E.  3.  and  arl^  reduced 
only  to  these  three  rankst       •    .  .  . 

'  1.  The  servant  killings  hts  mast^  or  mlstriess.  -2,  The  wife  killing 
her  hu^nd.  3.  The  clergyman  killing  his  prelate  01}  superioV,  to 
whom  he  .owes  faith  and  obedience.    '  ^       . 

All  petit  treason  comes  under  the  name  of  felony,  atid  a  pardon  of 
all  felonies,  where  petit  tiieasoii  is  pot  excepted,  at  common  law  par* 
doned  petit  tfea'son,  and  so  at  this  day  doAi  a  pardon  of  murder. ' . 

A  man  or  woman,  that  cpmmits  petit  treasdn,  may- be  indicted  of  . 
^murder,  but  if  all  felonies,  4*^.  are  pardoned  by  act  of  parliament^ 
wherein  there  is  an  exception  of -murder,  it  seems  that  a  murder,, 
^.hich  is^  peth  treason  also,  is  discharged  and  nbt  withi|i  the^ excep- 
tion, M  64*  7  JS/iz.  JOym  M5.(c) 

The  killing  of  a  master  -or  husband  is  not  petit  treason,  unless  it 
be  such  a  killing,  as  in  caste  of  another  person  would  be  murder,  and 
therefore  upon  an  indictment  of  petit  treason  for  a  servant  killiHg^tris 
master,  if  upon  the  circumstanoes  of  the  case  it  appears  to  M  ajsudr 
den  f^^lling  out,  and  the  servant  upon  a  sudden  provocation  kills  his 
master,  which^in  case  it  had  been  between  other  persons,  had  been 
only,  manslaughter,  the  jury  may  acquit  hitn  of  petit  treason,  and  find 
hin\  guTlty  of  manslaughter ;  and  thus'it  was  once  done  before  me 
at  Doreheater  assia^es,  and  another  time  before  justice.  W^ndhc^m  at 
Cfwentry  assizes,  tho  the  indictment  were  for  petit  treason. 

If  a  wife  conspire  to  kill  her  hi^andjor  a  servant  to  kill  his  nias- 
ter,  and  this  is  done  by  a  stranger  in  pursuauQe  of  that  con- 
spiracy, it  is  not  petit.treasojjf  in  ^he  servant  or  wife,  because  []  379  ] 
the  princtp^l  is  only  murder,  £lnd  the  being  only  accessaYy, 
where  the  principal  is  but  murder,  cannot  be  petit  treasoYi ;  biit  if  the' 
wife  and  ^  servant  conspire  the  death  of  the  husband^  being  his  mas- 
ter, and  the  servant  effect  it  in  the  absence  of  the  wife,  it  is  petit 
treason  in  the  servant,  add  she  is  accessary  before  to  .the  petit  treason, 
and  shall  accordingly  be  indicted  dud  hurnt  P*  IS.JSliz.  J9y/332.  a. 
40  <tf#^.  25.  '  .         . 

If  the  servant  and  6  stranger,  or  the  wife  and  a  stranger  conspire 
to  ret^the  husband  or  master,  and  the  seryant  or  wife  be  present  and 

'  ■        *  ■ 

%  (6)  Urtttra  adda;  or  tU  nuntw  of  hi$  ehildren. 

v(c)  Tbo  reaaoD  of  Uiis  ia»  beeaute  petit  treason  is  an  ofienafB  of  another  Bpecic8(  6  Co, 
Btp,  13.  b,  bbt  then  by  tbo  same  reason  a  .pardon  of  murisr  does  not  include  a  pardon  4»f 
ptiit  (reason,  nar  ean  One  g oilty  of  vetU  trtmtou  be  indicted  of  «iiird«r.  See  Rexlyenxm 
Cmpe,  SMm  TrUVoLyhp,  S94,  m 
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hold  the t!atH)le, [while  the  I^ttsbandor  m^^tjisJeilied^^ythe  stranger 
is  guilty  of  murder,  and  the  wife  or  servant  guilty  of  petil  treasoa  as 
principal,  because  present.  2  ^  3  P.^  JU.  Dy.  1S8.  a.  '  . 
.  So  that.  <he  stalute  of  25  E\  3,  doth  not  only  extend  to  the  party^ 
that  actually  comnciits  the  oifense^  but  also  to  those  that  were  proca* 
rers,  aiders  or  abetters,  sciiicet^  if  they  be  present,  they  are  guilty  of 
petit  treason  as  priticipals,  if  absent,  yet  if  the  offense  in  the  principal 
be'  petit  treason,  the  olfetise  in  the  accessary -A^/ore  is'petit  ireason^as 
accessary,  as  in  ^rou^n'^f  case,  2>y.  03^.;  Or  •;   . 

If  a  wife  o^r  a  ser^adt  intending  to  p^son  or  kilt  a  stranger,  ajid 
ihissing  the  blow  the  wife  by  inistake  kills  or  poisons  her  husband,  or 
the  servatit  his  master^  tbis^,  that  would  have  been  murder,  if  it  ^ad 
taken  effelct  against  the  stranger,  becomes  petit  treason  In  the  death 
of  jthe  husband  or  master.  Plowd.  Com,  475.  b.  Crpmpt.  de  pace 
regis  SO.  A.sLnd  Dati,  cap.  9\.{d)  so  if  he  shoot  at  J.  S.  and  missing 
him  kills  his  master.  Ibid.  ,    '^'. 

If  the  wife  or  servant  conspire  with  a  Stranger  to  kill  the. husband 

or  master,  if  the  wife  or  servant  be  in  the  same  house,  where  the  fact 

is  done,  tho  not  in  the  same  room,  it  is  petit  .treason  in-them^and 

they  are  principals  in.  law,  because  in  law  adjudged  to  be  present, 

wt)en  in  the  same  house;  but  if  they  had  b^en  absent,  then 

[  3^0*3  ^^^Y  ^^  b^^^^  ^^^y  accessaries  before  the  fact  to  murder. 

Crompi.  de  pact  regiit  21.  b.  Blechehden*s  case. 

.  If  the  wife  or  servs^nt  command  one  to  beat  the  husband  or  master, 

and  he  beat  hjm,jWhereof  he* dies,. if  the  wife  or  servant  be  in  the 

same  house,  it  \»  petit  treason  in  the  wife  or  servant  as  principals,  but 

ninrder  in  the  stranger.  '  Crumph  M.  b.  Flowd.  Com.  475.  A.  ~ 

For  whatisoeter  wilt  thake  a  man.  guilty  of  murder  will  make  a 
woman  guilty  of  petit  treason,if  committed  upon  the  husband,  or  the 
servant,  if  committed  upon  the  master. 

Eadem  lex  mutdiii  mutandis  for  an  inferior  clergyman  in  relation 
to  his  superior.         '        '  j 

But  now  to  <|escend  to  partictRlanu 

I.  A  servant  kifling  his  npaster. 

Who  shall  be  daid  a  servant  or  a  master. 

If  the  servant  kills  his  mistress  or  bis  master's  wife,- .this  is  petit 
'treason  within'  this  act.  19  H.  6.  47.  F2owd.>  Com.  66.  &  C^.  R  C. 
20.  ViJlss.  30.  :  ,  .         -    , 

^  If  a  servant,  being  gone  from  his  master,  kills  iiim  updn  a  grudge, 
that  he  ponceived  against  his  master,  while  he  was-  in  his  service, 
which  he  attempted  while  his  servant,  but.was  ditsappointed,  it  is 
petit  treasori.  33  Jiss.  7.  PlowdL  Com.  260.  w  Co.  P.  C.2Q.. 

If  a  child  livevrith  his  father  asB  servant,  as  if  he  receive  wages 
from  him^  or  meat  and  drink  for  his  sen^ice,^or  be  bonnd  apprentiee 
to  him,  and  kills  his  father  or  mother,  this  is  petit  treason  at  this 

day.(/)  » 

..  . ,  ■         ■    -     ^. 

*  Theie  words  are  «Q|t  in  th6  MBS.  bat  tbey  are  Id  the  c«w  dtad  fronl  Dyer,  and  tha 

DM  plainly  requiret  then.   "  ' 

(ji)  Jfew  EdU.  cap.  142. p.  Ae».  {/)  i  Mbr.DaHmm  14.  > 
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But  if  he  receives  no  wages,  nor  meat  and  drink  for  his  service,  or 
be  not  bonnd  apprfentiee  to  him,  but  only  is  bis  sQo.and  net  his  ser- 
TanCy  and  kills  his  father,  this  ij^as  pe't it  treason  at  common  law. 
21  £(.  3.  17.  &  /Nsr  Thorp^ig)  bat  the  better  opinion  is,  that  it  is  not 
petit  treason  at  this- day,  becainse  this  statute  of  26  JB.  3.  shall  not  in 
this  case  be  extended  by  equity:  quod  vide^  Co.  P.  C.  20.  Lambari 
Jusiic.  24A.  Crompf  19.  ft.  '  .  ^ 

,II.  The  wife  killing  her  husband. 

If  the  husband  kill  the  wife  it  is  murder, 4iot  petit  treason,  [  381  ] 
be^u$e  there  is  sul>jection  due  from  the  wife  to  the  bus- 
band,  but  not  i  co/it^^o. 

If  the  wife  be  divorced,  from  the  husband  rati«^  adulter  it  vel 
fanfUzmfShe  is  yet  a  wife  within ^this  law,  because  this' dissolves  not 
t\^  vineulum  matrimomi  by  our  law,Toi' they  may  cohabit  agaid, 
but  otherwise  it  is^  if  they  be  divorced  eausd  consanguiniiaiis^  or 
praseoniraei^SffoT  then  the  vinculum  is  dissolved,  they  are  no  mofe 
husband  and  wife.  v.  '      - 

If  4/9.  be  married  to  B.  and  during  that  intermarriage;  c/?.  marries 
C  tho  C  be,  as  to  some  purposes,  ^  Wife  de  faeto^  yet  ehe  is  not  a 
wife  within  this  law,  for  the  second  marriage'  wa^  m^Tefy  void,  thV 
perchance  she  may,  upon  circumstances,  be  a  servant  within  the  for- 
pier  clause,  if  ^he  cohabit  with  w^.  and  he  finds  her.  necessaries,  for 
her  subsistence;-  tamtn  qu$sre. 

III.  The  clergyman  killing  his  prelate,  4:^. 

If  a  clergyman  living  and  beneficed  in  the  dioce^^  of  «4.  kills  the 
bishop  of  Ma/  diocese, it  is  petit  treason;  .but, if  he  kilts  tbebishop^of 
t^e  diocese  of  ^.  it  is  only  murder.        ,  ., 

If  a  clergyman  hath  a  ben^efice  in  the , diocese  of  «4.  and  after,' by 
dispensation  takes  a '  benefice  in  the  diocese  of  ti,  it  he  kills  the 
bishop  of  one  dipcese  or  the  other,  it  i^  petit  treason,  for  he  owes  and 
swears  upon  his  institution  canonical',  obedience  to  the  bishdp  of  each 
diocese.    '  '  '■    . 

If  a  clergyman  beneficed  in  the  diocese  of  «^.  within  the  province 
of  C.  kills  his  me^tropolitan,  it  seems  it  is  petit  treason^  tho  he  be  not 
bis  immediate  .superipr.  . 

If  a  clergyman  be  ordained  by  the  bishop  of  •/?.  in  ordinem 
diacOniy  aive  presbyieri  rine,  iiiulOf  yet  it  seejiis  if  he  kills  the 
bishop  it  is  petit  treason,  for  he  professeth  canonical  obedience  upon 
his  ordination. 

Concerning  proceeciings  iti  petit  treasons. 

In  high  tre^tson  all-are  principals,  but  in  petit  treason  there  arjS 
principals  and  accessiaries,  as  well  b^re,  as  ajier. 

If  the  principal  be  only  murder,  as  being  committed  by  a  stranger, 
the  accessary  cannot  be  petit  trea^on^  tho  &be  be  a  wife  or  servant. 
Djf.  332.  BrotJbn^s  case  ubi  supra. 

ig)  The  botok  m^s,  he  mjnM  indicted  for  killiDf  his.  mert  (^i*  mpther)  but  Coke  P.  C. 
jk.  36.  lajt  it  i«  mkprioted,  ftnd  that  it  shdtikl  he  read  maiMtre^  (M«  matter)  for  mre  hting 
abreriated,  (aa  perhApa  it  was  in  ^M&  of  the-yeaar  booka)  maj;  be  read  either  way,  tha 
the  Jasl  seenia  the  moit  probable.  * 
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But  if  the  principal  be  petit,  treason,  as  being  committed  by  a 
wife  opon  her  husband, or  by  a  servant-  upon. his  master  of-  mis- 
tress^ if  (he  acceissary  be  6{.  the  satpe  relation^  viz.  a  Sjenrant  or 
wife,  the  judgment  shall  be  given  against  the  accessary,  as  in  petit 
treason;  but  if  the  accessary^  whether  befqre  or  after,  be  a  stranger, 
tho  such  stranger  be  an  accessary  to  petit  treason,  yet  the  judg- 
ment shall  be  as  in  a  case  of  felpny  against  the  ia^x^essary,  ms^ 
quod  stispendatuTy  for  tho  he  be  ah  accessary  to  petit  treason,  which 
}s  the  principal,  y^t, such  accessary  being  a  stranger  is  not,  nor  can  be 
guilty  of  petit  treason,  because  a  stranger  to  the  party  killed,  and 
neither  wife  nor  sery ant. 

.  At^ommon  law,  and  by  the  statute  of  25  E.  3.  cap:  4.  clergy; -was 
atlowabie  in  case  of.p^tit  treason,  but  not  in  case  of  high  treason; 
butnowbythes^atuteof  23//.  8.  cop.  1.  1  E.  S,cap.  12.  clergy  is  ex* 
clu.ded  from  petit  treason,  as  well  as  murder,  aiul  in  the  same  kind. 

if  a  person  arraigned  of  high  treason  staiids  wilfully  mule,  he  shall 
be  convicted  as  hath  been  formerly  ishewn;[I]  but  if  arraigned  of 
petit  treason,  he  stand  nbuteyhe  shall  have  judgihent  of  {**)  peine /art 
4*  dure:  Ctompi.  19*  b.  Co.  P.  Q.  217, 

-  t'he  judgment  of  a  woman  convict,  of  petit.,  treason^ is  to  be 
burnt;(/i)[2]  bur  (by  Siamf.  P.  C./ol,  182;  A.)  in  high  treason  to  be 
drawn  and  burnt,  unless  it  he  in  case  of  coin,  and  then  only  to  be 
burnt,  as^  in  case  of  petit  tr^ason^ 

.  But  the  judgnient  against  a  man  convi<ft  of  petit  treason  is  to  ^e 
-drawn  and  hanged,  trdkatur  ^  su^ndaiurper.  collum. 
..  Stamford  in  P,  C,  182.  tells  us,  that  the  execution  of  drawing  is 
to  be  upon  a  hurdle,  but  33  \Ss8.%  Shard,  justice,  commanded,  that 
nothing  should  be  brought,  whereupon  he  should  be  drawn,  yna 
gueadns  eleyou  autre  eho^e  a  desouthlui  eoii  tray  de  ehivaux 
hars  de  la  moUj  ou  il  avoit  judgement^  tanque  a  Ids  furcj  fyc.  but 
that  severity  is  disused:  he  is  in  si^ch  castoa  drawn  upon  a  hurdl^  to 
the  place  of  execution. 

And  thus  far  touching  petit  tredson.[d]  - 

•  •  •  -  *  ■       .  V 

•  * 

(*)  [Peimfwt  and  dutt]  but  now  we  the  SUtt.  12.  Geo.  3,  ch*  30.  as  to  a  jieteoii,'^- 
rai|fiied  on  any  indictineDt,iftuidi]ig  mute.    And  3  Bum,JBdil.  1776.|i.  211. 

ik\  The  jadgment  of  a  w6inan  convict  of  petit  treSson  (or  in  case  of  coin)  is  all  one  as 
in  high  trAson,  DM.  to  is  dravm  and  6ttr«t.  Ob.  P.  C.  jk  211.  and  so  .is  the  coostalit  prac-  , 
tioe. 

[1  ]  .iifito,  f.  324.  [i]  Altered  by  the  30  &«».  Z.  e.  48,.to  iian^in|r* 

[3]  By  the  d  Cl'eo.  4.  6.:31.  f.  3,  **  every  offence  whi^h.  before  die  commencement  of 
this  act  would  have  amoanted  to  petit  treason,  ibftll  be  deemed  to  be  mnrder  only,  and 
nT>  gseater  offence;  and  all  persons  guilty  in  respect  thereof,  whether  as  principals  or  as 
acccssari^,  shall  be  dealt  with,  indicted,  tried,  and  punished  as  principals  and  access^ 
ries  in  mnrder.**  The  crime  of  petit  treason  teems  to  be  unknown  to  the  jnrisprddence 
of  the  Uhittd  Statet;  the  Offender  ^oald  in  sooh  case  be  tried  as  fix  any  other  kind  of 
murder.  Davi$'  Virg.  C  L.  109. 
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CHAPTER  XXX. 

COHCEBNIKa   HERS87  AND    APOSTACT,  AND    THE   PUNISfiMENT 

.         .  ,  THEREOF. 

UNDfiR  the  general  name  of  Atfre^y  there  hath  been  in  ordinary 

speech  comprehended  tliree  sorts  of  crimes:  \i'Aposiacyj^\i^ii.^ 

cbristian  did  apostatize  to  Pccgqtnismot  to  Jxjbdaism^9X^  X\A  punish- • 

ment  hereof^  as  well  by  the  law  of  this  kingdom,  as  by  the  imperial 

laws^seeips  to  have  been  by  death,  tiamely  burning.  Bract.  J^ik  III. 

de  coronAf  eap^  9.(a)  by  the.  imperial  law.be  was  subject  to  loss  of 

goods,  God,  de  e^posiatisj  tit.  7,  lege'l.  but  it  appears  not,  whether 

he  were  to  su^er  death,  Ibid*  L  6;  unless  he  solicited  others  to  apos* 

^<^y-(^)  ^  f^itchcrafiy  SQrt{kgiunfi  was  by  the  antient  laws  of 

England  of  ecclesiastical  cognizance,  an4  upon  convictioh  thereof 

without  abjunttion,  or  relapse  after  abjuration,  Wab  punishable  with 

death  by  writ  dt  kaeretico'  comburendot  vide  Co,  P.  C.  cap,  6.  4* 

libros  ibif  Exit*  de  AssreitciSy  cap.  Q.  §.  5.  n.  6.     9^.  Formal  heresjf; 

the  old  popish  canonists  define  an  heretic  to  he  such,  qui  male  sentit 

vel  docet  de  fide,  de  corpore  Christi,  de  baptismate,  peccatoriim  coa- 

fessione,  matrimonip,  vel  aliis  sacramentis  eccIesisB,  &  generaliter^ 

qiii  de  aliquo  pr8B.dictori]m  vel  de  articulia  fidei  alitei^praedicat,  sentit 

vel  doceat,  qnam  docet  sahcti^  mater  ecclesia;  and  whereas  the 

antiept  councils  and  imperial  Constitutions  grounded  thereupon  kept 

the -business  of  heresy  within  certain  bounds  and  descriptions,  as  the 

Maniche^^  NestorianSy  EutyckianSy  ^.  quod  vide  in  Codice,  Lib.h 

Hi,  5.  de  hmreiieiSjL  5,  in  the  edict  of  Tkeodosius  and  ValenHnian^ 

the  papal  caponistis  have  by  atnple  and  general  terms  extended 

heresy  so  far,  and  left^  sa  much  in  the  discretioi;i  of  the  ordinary  to 

determine  it,  that  there  is  scarce  any  the  smallest  deviation  fromi 

them,  but  it  inav  be  reduced  to  her.esy  aocording[' to  the> 

great  generality^,  latitude,  aqd'extent  of  their  definitions  and  [  384  |] 

descriptions,  whereof  s^e  the  gloss  of  Lindwood  in  tiiulo 

de  Hasreiicis^  eap.'l,  Beu^endissimm  ad  verbum  di^clarentur:  the 

defiijirion  of  -Orosieady  tho  sonHeyhat  general,  is  much  tnore  rda-; 

sonable  as  we  have  it  given  by  Mr.  Fox j  ^ch  4*  Man.  part.  1.  />•  480.- 

Eii  senientia  humano  sensu  etecia,  pulhm  doetaj.perUnaciter 

defenm;  but  of  this  noore  hereafter. 

In  this  business  of  heresy,  and  the  punislnilent  thereof,  I  shall,  as 
near  as  I  can,  use  thii^  method:-  \,.  I  will  consider  in  geneiral  who  is 
the  judge  of  heresy  according  to  the  common  and  imperial  *law. 
2*  Who  shall  be  said  act  heretic  according  to  those  laws.^  3.  What 
the  punishment  of  an  heretic  is  according  to  those  laws:  then  I  shall 
consider  tnore  specially,  viz.  I. 'What  was  the  method  of  the  con- 
viction of  heresy  according  .to  the  antient  law  used  in  England 

(a)  f^  133.  ft.  (4)Th9niiwMC&pitaI,  Lift.  I.  CoiT.  lit.  7.  i.  5. 
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before  thd  tjine  of  Richard  II.  aod  Henry  IV.    And  2.  Whdt 
the  ustial  puDisbcnent  of  heresy  here  in  Bnf^land  befoVe  tifie  time  of 
Richard  ll.nxiA  Henry  \Y.    3.  I  s  shall  giv^^e  an  account  toochiD^ 
the  proceeding  against  heretics  from  the  beginning  of  Richard  II.  to 
the  twBnty-fif^h  year  of  king  Hetiry  VIII.    4.  What  is  tha  method 
of  proceeding,  and  how  the  la^  touching. heresy^  heretics,  and  their 
punishment  from  25  S(.  8.  until'^  the  first  year  of  qiieen  Elizabeths 
9.  How  the  law  stood  from  1  Eliz.  to  this  day  toocbttig.  tfiismaiter. 
'    I.  Ac6ording  to  the  common'  and  imperial .  la;w,  and  -geoerally  hy 
other  laws  in  kingdoniis  and  states  where  the  canon  \  law  obtaine«^ 
the  ecctesiastical  judge  was  the  judge  of  heresies,  and  be^by  they 
obtained  a  large  jurisdiction  touching  it^so  that  there  was*  scarce 
any  things  wherein  a  man  dissented  Jrom  the  doctrine  or  practice  of 
^e  Roman  churchy  but  they  took  the  liberty  16  determine  heretical, 
qui  flj.  recto  tiramite,  Jcjudido  ecclesi^  catbobc®  deteetns  fueric 
detriar^,  &  is  qui  dubitat  de  fide  catholici,  yea  even^  qili  deqHcit  -ft 
negligit  serrare  ea,  que.Romana  eeclesia  statuit.Tel  sefvare  decreFO* 
rat:  \Fide  Lindwood  deliser^ticis  in-cap.  ReYereodis^mse  a^^  v&rbum 
declarentury  wiiich  left  -ap  excessive  arbimiry  latitude  in  the  eocie« 
siaartical  judge,  aifd  a  gteat  servitude,  and  uncertainty  upon  men 
subject  to  their  censures:  the  ecclesiastical  judge  was  either 
'£  38$  3  extraordinary,  viz.  certain  inquisitors  thereunto  de]dited  by 
the  pope,  or  OHTdinary,  which  wan  the  bidhpp  of  the  diocese, 
9A  appears  by  Lindwood  de  ksereUciSy  cap^  finalitef  txrb,  ordinarios 
in  glossa;{*>)  only  for  the  more  solemnity  of  the  business  of  degra» 
dation,  wl\ich  accompanied  the  sentence  of  hei:esy  updn  one  in  orders 
before  the  offender  was  left  to  the*  secular  power,  there  were  six^  but 
afterwards,  three  bishops  to  be  present  in  degradation  i  faerie  ardu 
nibuSf  viz.  the  episcopal,  Presbyteraiti^f  Diaconatus  fy  subdiaeo^ 
natuSy  "but  in  ndnoribus  ordinibtu  there  was  only  required  the 
bishop  and  his 'chapter,  candmct^av^^/ertciV  6  decreialje€^.it.  after* 
ward  :the  ^business  of  degradation  was  reduced  to  one  bishop,  vtz, 
thie  ordinary  of  the  place,  so  far  atHeast-as  tbQ  samTe  respected  the 
eriff?  Pre?^/era/ib  and  inferior  orders.  ^ 

But  I  do  not  find,  that  by  the  canon  or  eivil  law  the  dedavatory 
aenteace  of  )ieresy  was  necessary  in  a  provincial  synod,  tho  in  great 
eases,  especiaHy  where  a  priest  was  to  be  degraded^  it  waa  most  com- 
monly done  in  a, provincial  synpd,  partly  for  the  greater  solemnity  of 
the,  business,  and  partly  because  in  such  synods  more  bishops  and 
others  of  the  clergy  were  present;  bat  how  die  use  was  in  England 
we  shaH  hereafter  see.    .     *       '       . 

IL  As  to  the  second,  touching  heretics  and  their  discriminations 
according  to  the  canon  law,  they  may  be  distinguished  into  three 
rank^:  1.  Sitnpleoi  hmteticua.  2.  Hmretiens contumass^  3.  Haereiicus 
relapstis.         '  '      ■' 

1.  A  simple  heretic' waa  such,  as  held  aa  heretical  opinion,  but 
being  convened  before  the  ordinary,  and  the  opinion  being  ^8.ubstaQ* 

(*)  See  «bo  LMneoti  it  Amntitii,  taf,  itwn  qm>  Mrk,  ordtoarii 
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tially  declared  heretical,  and  the  partj  conyMed  thereqf,  declare  his 
penitenoe  and  abjures  his  opinion,  in  this  case  .he  wasdismissed  with- 
out iarther'punishi&ent,  and  ihts  abjuration  might  be  required  by  the 
ordinary^and  was  of  two  kinds,  vtJr.a  special  abjuration,  whereby 
he  abjured  tfajEit  single  heretical  opinion,  for  which  he  was  condemned, 
or  a.  genial  abjaratton,'Whereby  he  renounced  all  heretical  opinions; 
vide  Lindtoood  de  haertticiSj  cctp^  Reyerendissim®  verb,  nisi  reaipis* 
cant  &  abjbrayerint  in  forima  ecclesisB  copsueta:  and  this  ab« 
juration  might  be, required  not  only  of  those,  that  were  de*  [  386  3 
tected  and  cohvicted  of  heresy,  but  even  of  those,,  that  were 
gratiter  sttspeeii;  and  jf  they  refused  it,  they  proceeded  to  sentenca 
them  aaoonvicC:  Extr^  de  HmrttieiSy  cap.  ad  abolcndam. 

2.  A  contumacious  heretic  was  among  them  of  two  kinds:  1.  Spch 
aid  refused  to  appear  before  the  ordinary,  being  accused  of  heresy, 
and  thereupon  were  duly. ext^mmuuicate  and  so ^ continued  excorn** 
muniCf^te  for  one  year,  /am  velui  hmretvms  condemneiuti^  and  was 
diereujpon  delivered  or  left  to  the  secular  poWer,  de  kaeteiiciSf  cap,  7* 
eum  contumacM  in  Sio,  4^.  2.  Where  the  party  accused  of  heresjr 
was  convict. by  testimony  of  his  own  confession,  and  refused  to  repent 
and  abjure,  such  a  on^  might  thereupon  be  sentenced  as  an  h^re,ti(^ 
and  delivered  over  to'  the  secular  power,  but  yet  he  had  this  ifavour 
or  privilegie^  if  .^ven'  a'fter  such  sentence  ha  willingly  repented  and 
abjured,  the  ordinary  ought  to  accept  thereof,  ahd  not  deliver  hifti 
6ver  to  the  secular  power,  but  he. was  spared.  Lindtaoodde  Hm* 
reticiSf  cup,  Reverendissimss  verd.  resipiscaht,  4*  Ekeir^  de^HesreiicU^ 
tap.  ad.  abolend*  tferd.  sponte  recurfere;  but  then  the  ordinary  might 
detain  him  in  prison:  vide  aceori/an/  vHiar.Br.  ffyrcsy. 

3.  A  relapsed  heretic:  and  herein  they  distinguish  bet^^eisn  Jieti 
rclapsU9ify  vefi  relapsuat  Lindwood  de  hmreiicis  cap.  item  quia,. 
9erb.  relapso:  1.  The  former  is  where  a  man  is^abcused  of  heresy, and 
is  under  a  great  suspicion  thereof,  but  not  oonvicted,  only  the  otAv* 
nary  puts  him.  to  abjure,  which  accordingly  he  doth,  and  afterwards 
doth  entertain,  visit,  or  comfort  heretics,  such  a  person  by^  tho  ci^non 
law  may  be  sentenced  as  an  hereto  relapsed,  and  delivered  over4o 
the  secular  power,  but  yQt  ih^  ordinary  may^  as  before,  detain  him  in 
prison  without  Actual  delivering  of  him  over  to  the  secular  judge  to 
be  executed.  Lindwood  ubi  suprtff^  in  6io  detreiaL  cap.  S.Jiccu^ 
eat*  de  hsereticis.  2.  P'erl  relapaue  is,  when  a  man  being  convicted 
of  heresy,  and  abjuring  again  falls  into  heresy,  if  he  be  thereupou 
convicted  and  sentenced,  there  can  be  no  su^nsiph  of  the  sentence 
by  the  ordinary,  tho  the  party^  repent  and  conform,  but  he  must  be 
delivered  over  to  thl3  secular  power,^and  the  sentence  ought 

to  be  given,  and  is  not  by  any^  means  to  be  suspended  from  £  387  ] 
execution :  6to  de  HasreiieiSy  cap.  4. 

But  this  relapsitig  is  of  two  kinds  according  to  the  quality  of  his 
abjuration:  if  the  abjuration  be  general  of  all  heresies,  if  he  after  fall 
into  any  heresy, ^either  thai  whereof  he  was  formerly  accused  and 
convicted,  or  any  other,  he 4s  to  be  sentenced!  as  a  relapsed  heretic; 
but  if  the  abjuration  be  only  special  of  thai  heresy  whereof  he  is 
accused,  th<^  he  is  not  to  be  sentenced,  as  a  relapsed  heretic,  unless 
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I  *  ,  •  •  « 

he  after  fall  a^in  into  the  dame  heresy,  whiel^  he  so  specially  abjured  \ 
but  herein  there  is'some  di^rence  among  the  doctors/for  some  think 
even  kfter  aspecialabjtiration  of  one  partictriar  heresy^  if  be  falls  into 
ambtherheresy,  c«n^e/t<r  relap^us:  vide  Exit.  deHsereiiciSj  cap.  wfc- 
eu^t  §  2.  Bum  vero  in  6fa  ^' Lindwood' de  hxreiicU^  cap.  Item 
quia  vcrbo  simplieiter  in  gloasa:.  bnt  the  ordinary  may  pnt  this  oat 
of  question,  for  it  seems  by  the  canon  law  he  may  at  his  pteasure  in 
cases  of  heresy  requre  a  general  abjuration,  viz.  de  ksertsi  generali* 
ier  4*  sifnplidter. 

III.  Now  as  to  the  punishment  itself  of  heresy,  especially  of  those 
that  are  either  contumacea ox'relajni :  1.  By  the  civil  law;  it. is 
true^ihat  the  conviction  and  sentencing^  of  heretics  is  as  well  thereby^ 
as  by  the  canon  law,  left  to  the  ecclesiasticsal  judge,. so  that  wathoiit 
SL  declaration  o.r  sentence  of  the  ecclesiastical  judge  the  civil  jurisdic* 
tton  cannot  proceed  to  inflict  ady  punishment.  Lindwooddt  hafreii'- 
ct>,  C/IJ9.  Reverendissima^  verb.  cohlS^c&tB,  in  glossetho  confiscatioiv 
of  goods  of  theheretic  followed  upon  his  conviction,  necessfeiria 
tamen  est  sen  ten  tia  declarativa  judicis  super  ips£  confis<5ati6ne,  & 
hifiec  sententia  fieri  solummod6  debet  per  judtcenii  ecdesiasticumy  & 
Don  per  jii^icem  ssecularem:  videHn  Qtodt  hmrelidsj  ca/?..  secundum 
leges.  * 

But  tho  the  decidon  and  judicial  sentence  of  heresy  was  belonging 
only  to  the  ecclesiastical  judge,  yet  the  civil  constitutions  of  emperors 
and  princes  did  institute  and  enact  several  penalties^  as  consequential 
upon  such  sentence,  such  as  wefe  confiscation  of  goods,  disherison  of 
heirs,'and  in  some  cases  death,- as  we^shatl  spe  hereafteif:  quod  vide 
in  CodicCy  Lib.  I.  iit.  5.  de  hmrettda  pet  ioiam.  .  . 

As  to  the  penalty  of  death  uttimum:  supplicium:  it 
[388]  should  seem  the  antient  impertal  constitutions^  made  a  dif- 
ference between  heresies  in  i'elation  tothat  punishnxeht:  It 
appears  by  the  edict  6(  Tf^eodoaius  Codicf^  cap,  4.  the  Afanichees 
and  i^ona/iV^  were  punished  with  deaths  and  possibly  so  were  the 
NestorianSf  ibidem  cap.  6.  and  generally  all  heretics,  that  seduced 
the  orthodox  to  rebaptizatiorr,  ibid.  cap.  2S.  many  other .  heretics 
were  under  milder  sentences,  tome  were  punished  with  exile,  some 
with  extermmation  from  the  city,  some  with  pecuniary  mulcts,  and 
some  with  confiscation,  Which,  it  seems,  was  the  most  usual  pimish- 
ment :  but  it  seems  that  by  the  constitution  of  the  emperor  ^FV^^jCeric, 
(which  yet  is  not  extant)  Hodie  indistincte  illi,qui  per  judicemeccle- 
siasticum  sunt  damnati  de  hseresi,  quales  sunt  pertinaces  &  relapsif 
qui  non  petunt  mlsericordiam  ante  sent^ntiam,  sunt  damnandi  ad 
mortem  per  sseculares  potestates,  &  per  eas  debent  comburi  seu  igne 
cremari.  LindwoQd  de  haereticisjcap.  Reverendissimas  verb.  poBoas ; 
and  from  this  constitution  of  Frederic  the  course  of  btirniug  gejie- 
rally  all  heretics  indistinctly,  if  pertihacious  or  relapsed,  took  its  rise. 

Now  as  to  the  penalties  by  the  canon  law,  it  is  true  they  go  no 
farther  than  ecclesiastical  Censures,  injunction  of  penanG^,excommu* 
Qication,  and  deprivation  of  ecclesiastical  benefices;  but  yet  they 
made  bold  by  some  of  their  constitutions  to  proceed  farther,  and 
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indeed  ferttier  thsLn  thafha'd  aiitfaorttyvsirch  were' among  oihers 
imf»ridonment  by  the  -ordibary^  and  confiscation  ojf  go6d8f(c)  but 
whether  they  adFenturo^  hereupon  only  in  ^uhsefrvieiice  to  civil  oon- 
3tittttions,  6r  whether  by  their  .own  pretended  power,  may  be  doubt* 
fnlvbtit  howsoever,  it  is  da  decreed  in  their  carbons  and  ponstitutions: 
vide  Lindtoood  de  haBrtiids^  cap,  Reverendissimas  vtrb.  confiscate 
fy  ibidem  Item  quia  verb,  senteiitialiter. 

But  indeed  as  to  the  indicting  of  death  upon  heretics,  their  canons 
go  not  so  far  as  that;  neith^  indeed  need  they,  for  emperors  and 
princek  being,  induced  by  tqlm  to  enact  such  severe  constitutions 
they  did  in  effect  the  business  by  senteWing  the  heretip;  and 
rtien  leaTiqg  him  to  the  secular  power,  so  that  the  secular  £  389  J 
power  wias  only  in  hatlire  of  their  execiitioper;  and  altho 
they  direct  in  some  cases  of  treason  an  intercession  to  be  made  to  the 
■ecrillar  power  to  spara  tfa^  life  o£  the  ofiehder  thus  committed  over 
€6  the  secular  power,  Exir,  de  v^boruni  mgnifieatione  cap.  Neri* 
mus,  yet  we  find  no  such  curtesy  for  heretics,  but  the  princes,  that 
d<>  not  etfectnally  jpiroceed  according,  to  the  utmost  of  their  power  to 
er^dicale  them,  are  threatned  with  excommunication,  and  accordingty 
tbey  are  required  to  take  an  oath  to  perform  it,  fSxir.de  hsereticis^ 
cog?.  Ad  abolendai;n.(*} 

'  Theiefore  as  to.  the  punishment  of  heretics  with  death,  of  an  he^re-^ 
tic  so  declared  by  the  bishop,  it  was  left  to  the  scjcular  power  with 
this  difference,  if  the  person  convicted  were  a  dayman,  he  was  imme-* 
diately  after  hiei sentence  to  be  delivered  to  th<^  secular  power  to-be 
burnt;  but  if  he  were  a.  clergyman  w:ithin  the>  greater  or  lesser 
orders,  he  vras  first  solemnly  degraded^  beginning  with  the  chiefest 
order  $e  had,  as  tha^t  of  priesthood^ and  so  to  the  lowest,  damnati  per 
ecclestam  judici  ssecularirelinquentnr  animadversione  dehita  puni- 
endi,  clericis  asuis  orditiibus- primp  Aegtadsxis.  Exfr.  de  Amreiici^f 
cap.  exc<>mmunicamus*,(t)  the  solemnity  whereof  see  at  large  In  6/0 
decretal  de  p<eni^  cap.  Degradatio,  Fo^s  acts  and  moHumenta 
pari  I.  p.  6.74.  the  degradation  of  WilUdm  Sawire. 

This  degradation  by  the  latter  cannons  might  be  by  one  bishap, 
tbb  formerly  it  required  niore. 

Whe0  the  sentencid  waf  ^ive^  by  the  ordinary,  and  the  offender 
thus-  left  to  the  secular  power,  hewa^  delivered  over  to  the  lay* 
oMcer,  and  then  a  Inandate  or  Writ  i^ued  from  the  chief  magistrate  * 
to  e^eeute.  the  offender  according  to  the  secular, law;  but  of  t^is 
more  particnlarly  hereafter, 

,  I  havebeen"  the  longer  in  these  particnters,  th&t  we  thereby  may 
observe  these  two  things:^  1.  How  miserable  the^rvitude  ofphris-, 
tiane  was  utuler  the  papal  hierarchy,  who  used  so  arbitrary  and  nin-^ 
limited  a  power  to  determine  what  they  pleased  to  be  heresy,  and 

(c)  For  ill  Eugland  befbre  the  tUidte  of  Sf'H.  5*  cop.  7«  neither  lands  nor  goods  were 
fiiHfeited  b?  a  conviction  for  heresy.  3  Co.  InBtit^  49; 
(•)  Fiite  CofiWii.  FreArici,  §  Si  •-  ^      . 

(t)  Vide  lAndn^od  de  hearetieU^  cap,  Finaliter  «er6.  seotentiet 

voju  !•— ^5    : 
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then  omni  appeljaiione  postposita  ^ubjectrag  men's  lives  to  their 
sentence.*  .  2.  How  finely  tbey  made  the  secular,  power. their  vas- 
sals in  execntion  of  this  odious  piece,  of  drudgery^,  as  it  was  managed 
and  pracitsed  by  them. 

LcomQ  now  to  a  closer  consideration  of  heresy^and  its  punish^ 
meht  s^ccording  to  the  usage  received  in  England,  atid  the  laws  re- 
lating thereunto,  according  to  the  method  above  propounded. 

I.  Therefore  how  the  usage  and.  law  obtained  ^concerning  this 
matter  in  England  before  the  time  of  Richard  11. 

As  the  romish  religion  was  generany  received  here  in  England 
jn  this  period,  so  the  manner  of  proceeding  touching  heresy  was 
much  according  to  the  papal  decretals  and  constttoUons,  wheii^of  a 
large  account  is  above  gi^en. 

The  jurisdiction!  wherein  heresy  was  proceeded  against,  was  at 
the  common  law  of  two  kinds:  L.The  convocation  of  a  provincial 
synod.  2.  The  diocesati  or  bishop  pf  tbe.diAcese,  wh^re  the  heresy 
was  published,  and  the  heretic  resided* 

1.  As  to.  the  fonner  it  is  without  question,"  that  in  a  convocation 
of  the  clergy  ot^  provincial  synod  th^y  might  and  frequently  did 
here  in  England  proceed  to  the  sentencing  of  heretics,  and  when 
convicted,  left  tbem  to  the  secular  power,  whereupon  the  writ  of 
Hsereti^o  oomburendo  might  issi^^e,  (thus  it  was  done  in  the  casi^  of 
the  apostate  ^t/eu;,  Brdct  de  CorondyLib.  \lLj{d)  atid  the  case  of 
Sawlre,{e)  2  H.  4.  who  was  convict  in  the  convocation  of  London^) 
and  then,  the  archbishop,  who  was  prseces  conciliij  pronounced  the 
sentence,  degraded  the  offender,  if  in  orders,  and  signified  the  con- 
viction into  chancery,  whereupon  the  writ  de  Assrelico  comburendo 
issued. 

2.  As  to  the  power  of  th6  bishop  or  diocesan,  alone  there  bath 
been  diversity  of  opinions;. some  have  thought,  thsLt  the  bishop  of 

'  the  diocesQ  tnight  proceed  against  heresy  by  ecclesiastical 
£39}.  ]  censiir^s,  but  as  to  the  loss. of  life  the  convicti6E](  ought  to 
be  at  least  in  a  provincial  council,  without  which  the  heretic 
ought  not  to  nndepgo  destth  by  the  writ  de  hmretieo  camburendo. 
i.  For  that  in  the  case  mentioned  by  BracionyLtb.  III.  de  QorOndj 
the  conviction  of  that  heresy,  or  rather  apostacy,  whereupon  the 
offender,  was  burnt;  was  in  the  provincial  counqil  at  Oxford.  S.  The 
writ  deJk^elico  combtivendoxxk  the  register,  and /*.  N.  B>  recites 
the  conviction  to  be  in  a  provincial  council,  and  according  to  it  is'the 
opinion  of  Fitzherberi,  ibidem  fol,  269.  and  the  statute  of  8  H.  4. 
(hereafter  mentioned)  giving  power  to  the  dtdinary  finally  to  sen-, 
tence  an  heretic,  so  that  death  should  ensue  thereiipon,  Wais  tiovae 
jiirhdiclionia  in  hat  parte  iniroducia.     A^J^ii^  ^Y  ^^^^,  Coke, 

*  t 

(*)  Oodfridu9  Celoniensut  anno  1234.  tpeaking  of  the  Beverity  of  the  pope  and  Che 
emperor  FrederiCf  {\ht  aaUior  of  .the  constilDtion  afpre-nieniioiicd  for  barnijif  heretics) 
■ay*,  Eodem  die,  quo  tjuU  aecosatus  est  Mu  juMUt,  sea  iojuslA,  niiUins  appellationis^nal- 
liui  defeoeionis  refugio  proficientet  damnatur,  Sl  flamtnas  crudeliter  iojicitar.  See 
also  M<tt  Paris, ;».  429. 

{d)  Lib.  III.  cap,  9.  /oL  194.  •. 

(0  Stau  TV.  Vol.  VI.  Append,  p.  3.  fbs'i  Aa$  and  Mon.  Fel.  1.  o.  586.  Bvmir'$  Fmd. 
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12  Rep.  p.  56^  57.  recites  this  to  be  the  opinion  of  all  the  judges,  in 
2  Mar.  and  in  effect  agreed  unto  43  j5/t>.  by  Sir  John  PopAamr^nd 
others,  5  Rep,  Cawdrit^s  case,  p..  23.  a.  accordant^  and  JBrpoke , 
seems  to  accord.  iMar.Br.Heresi/^         >. 

'On  the  other  side  ot(iers  baye  hoiden,  that  the  diocesan  alone  by 
the  caiioii  law  might  convict  of  heresy,  and  that  thereupon  this 
writ.may'be  issued:    1.  This  is  consonant  to  the  old  decFetals,  and  . 
likewise  tp  the  provincial  constitutions  of  ^drundel,  Courtney  and. 
others,  that  the  diocesan  alone  without  the  assistance  of  a  provincial 
council  might  convict  of  heresy,  atid  deliiA  over  the  offender  to  the 
secular  powet.    2.  Again;  the  statute  of  2  H.4.  nap.  15,  recites  and 
admits  the  power  of  the  diocesan  in  this  case,  but  that  by  reason  of 
the  offender's  going  from  diocese,  to  diocese,  and  refusing  to  appear  ^ 
before  the  ordinary^he  was  interrupted  in  his  prdceeding,  and  there- 
upon the  statute  gives  farther  remedy.    9.  That  accordingly  it  was. 
practised  in  the  time  of  queen  Blizabethj  wh^n  all  former  statotee 
concerning  hcnresy  were  repealed,  and  the  case  stood  as  %i ,  was  at 
Qotnmon  Jaw.    4.-  That  it  was  accordingly  resolved  by  flemingf 
TanAeldy  Williams  and  Croke^  in  ^  Jac.y{/)  when  Legate  vidS 
burft  for  heresy;  and  accordingly  my  lord  Coke\  P.  C 
€ap.  5.  p.  40.  seems  to  be  of  the  same  opLnion,(g;)  and  so  [  392  J 
seems' to  retract  what  he  had  before  delivered  in  his  12th  • 
Teport. 

; '  This  bu^ess  will  be  further  considered  in  the  <sequel  of  th}s  ehap^ 
ter,  for  the  present  I  shall  only  say  thus  muchi  s        :  ,  . 

1.  That  the  diocQsan,  as*  to  ecclesiastical  oensures,  may  doubtless, 
proceed  to  sentence  heresy. 

^.  I  think  that  at  comnqion  law,  $nd  so  at  this  day,  (all  farmer 
stisltutes  being  now  repealed  by  1  Eliz.  cap,  1.)  if  the  diocesan  con^ 
victs  a  man  of  lieresy,  and  either  upon  his  refutrail  to  abjure,  or  upon 
a  relapse  decree  him  to  be  delivered  aver  to  the  8ecular4)ower,  and 
this  be  signified  under  the  seal  of  the  ordinary  into  the  chancery, 
the  king  might  thereupon  by  special  warrant  command  a  ;vrit  de 
Amretico  comburenda{k)  to  issue^  thoi  this  were  a  matter  that  lay  m 
bis  discretion  to  grant,  suspend,  or  refuse,  as  the  case  might  be  cir- 
cumstantiated. .  . 
.  And  what  is  here  said  of  the  diocesan  or  bishop  of  the  diocese  is 

(/)  12  Co.  Ufp.  92, - 

If)  Lord  Oo^e^does  i6ot  intimsle  as  if  be  wbs  of  thh  opinion,  or  had  retracted  what 
lie  had  (said  in  his  i2th  report,  and  had  be'en-  solemnly  resolved  in  Cawdrie*»  ease;)  he 
sa^  imtoed,  fhat  f^om  the  statate  of  2  H.  4.  may  be  slathered  this  conolosioiH  that  the 
diocesan  hath  jtirisdiction  of  heresy,  and  accorciingly  it  was  resolved  in  LegaU*i  case, 
tod  that  upon  a  conviction  before  the  ordinary  of  heresy,  the  wnt  de  hmretico  eom^ 
huVendo  doth  lie;  this  he  mentions  a}s  abo  resolved  in-  hegaU^t  case,  as  in  truth  it  v^as ; 
out  to  this  last  resoiotion  he  doth  not  dedare  any  assent,  ror^it  is  the  first  only,  whidi  ho 
says  may  be  gathered  from,  the  act  of 'S  H.  4. 

(A)  Whether  this-  writ  l^y  at  common  law,  or  waf  introda'ocd  by  the  der^  aboot  ,the 
time  of  Mmry,  IV.  bath  -been  made  matter  of  questioi^ :  see  ^aU  ^Tr.  Vtl.  II.  p:  27  J.  if 
the  common  law  gave  such  a  writ;  it  will  be  difficult  to  reconcile  it  with  what  our  ao-t 
thor  says  a  little  below,  that  the. usual  penalty  .was  confiscation  and  baiiisbnient,  and  that 
5  R.  2.  was  the  first  temporal  law  against  heresy,  which  yet  went  not  so  high  as  death* 
Vat  only  ta  imprifoniBeBt  and  «oclfl»iastical  oensar^ 
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true  aWof  the  goardiaD  of  the  spiritaalitiei  sedt  vacanfe^hnt  'tiR 
the -statute  of  3  H.  4*  the  vicar  generate  commissary^  or  o£Bcial  of  the 
diocesan  had  no  cogpizaixce,  unless  by  spepi^l  eommission  as  an  in* 
quisitor  from  the  pope';  and  Litidwood  gives  the  reason  de  hasretici$ 
tap.  Item  qu^a  turpis  verb,  ordinarii  in  glossdj  Est  enim  causa 
kiresis  nna  de  tnc^oribus  causisignse  pertinent  ad  Mos  episcopos; 
but  the  statutes  of  2  fl.  4.  cap.  15.  2H.  5.  cap.  7.  while  they  were  ia 
Jioroe,  gave- the  cognizance  of  heresy^  as  well  to  the  bishop's  commis* 
sary,  as  the^  bishop.         ■  . 

3.  But  yet  I  Aver  > find  before  the  time  of  Richard  11. 
£  393  3  that  any  man  was  put  to  death  upon  a  bare  conviction  of 
heresy,  tho  after  a  relapse,  unless  he  were  sentenced  iii  a 
provincial  council:  and  the  reason  seems  to  me  to  be  this,  when  th<^ 
ofienderwas  convicted^of  heresy  either  thro  {Pertinacity,  or  after  a 
lelapse,  and  k>  delivered  over  to  the  secular  power»  the  ecclesiastical 
judge  bad  doiie  his  business,  and  the  r^est  that  follows  was  to  be  the 
act  of  the  temporal  or  civil  power,  who  were  never  obliged  nbr 
thought  tbetns^ves  obliged  here  m  England  to  take  away  thelife  of 
a  person  upon  so  slender  an  account,  as  the  jud^entof  a  single 
bishop,(i)  Dor  indeed,  unless  it  were  a  sentence  by  the  Weighty  ftdy 
#f>  provincial  council:  vide  Bracton^  ubi  svpra. 

For  as  this  kingdom  was  never  obliged  by  the  canons  or  decretds 
of  popes  or  of  provincial  councils,  further,  than  they  were  admitted^ 
so  neither  were  they  bound  by  (he  imperial  constitutions  of  the  em- 
peror Frederic  or  otheis,  who  by  their  edicts  inflict  death  upon  alt 
MTSohs  censured  by  the  diocesan  to  be  relapsed  or  contumacious 
heretics ;  but  herein  they  did  as  the  law9  and  usages  of  the  kingdom^ 
and  their  own  j^rudenoe,  and  the  circuqastances  of  the  case  required 
or  directed. 

But  yet  I  take  it,  that  the  conviction  before  the  diocesan  ^  alone 
was  a  good  oonvictioa>  and  the  party  might  thereupon  be  left  IQ  the 
secular  power^  and  so  burnt  by  a  writ  de  hwretico  camburenddy  if 
Ihe  king  and  his  council  thought  fit,  tho  de  facto  it  was  not  at  all,  or 
at  least  not  usually  so  done,  till  the  time  of  Henry  W:  unless  the 
conviction  and  sentence  were  in  a  provincial  council,  for  the  reason 
before  given. 

Fitzherberi  therefore  was  herein  mistaken,  and  also  when  he  s^ith, 
it  was  to  is3ue  only  in  case  of  relapse;  for  a  relapse  could  not  be  with- 
out conviction,  and  if , the  party  were  thereby  convicted  of  the  heresy^ 
whereof  he  was  accused,  and  persisted  in  it  'till  after  sentence,  and 
refused  to  abjure,  such  a  e^mtumax  or  pertinax  hsereticus  might  be 
proceeded  against  as  a  relapsed  heretic^  and  a  writ  de  haeretico  com- 
burendo  might  thereupon  issue,  as  it  seetns,  for  the  writ  in 
[394]]  the  register .  being  formed  upon  a  relapsed,  heretic,  pursues 
•  the  case  as  it  finds  it,  but  is  not  excltisive  of  the  other  case 
of  a  coptun^acious  heretic,  that  persists  thejreiri  before  and  after  the 
sentence  ;^  de.  guo  vide  supra;  vide  accordant  1  Mar.  Br.  Heresy^  1. 
and  ^S  H.  8.  cup.  14.^ 
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Touching  the  penahy  of  convicts  of  heresy  here  in  England^  I  find 
▼ef;  rarely  death  inflicted;  before  the  reign  of  Richard  II.  the  usual 
penaUy  was  confiscation,  and  seizure  of  goods;  gtwd  vide  Claus.  S^. 
/T.  3.  m.  It.  dors,  touching  jSrna/cf  de  Peregttrdy  who  was conrict  of 
heresy,  and  his  goods  seized  to  the  king's  use ;  the  like,  Claus.26  H. 
9.  ni.  15.  pro  Stephanos  Peltier^  and  as  to  corporal  punishthent  6f 
such  convicts^  it  was  usiially  in  antient  titne  banishment  and  sttgona-* 
tizing,  jas  appears  by  Ralph  de  Diceto^  sub  anno  1 166.  in  the  time  of 
Henry  II.  and  Rromplon  H;2.  sub  anno  llUB.J^*)  but  their  ^bnvie* 
tion  was  in  a  provincial  .council  held  at  Oxon  prmsente  regtyfy  pras^ 
seniibtis  episcopis. 

"'  But  quo  Jure  thQ  forfeiture  of  goods  was  then  practised,  is  consid- 
erable:  vide  Co.  P.  C,  cap.  5.  the  fbrfeiture  of  goods  was  introduced 
by  2  iK  5.  and  tbdt  statute  being  repealed,  ceaseth. 

And  in  the  first  temporal  law»  or  pretended  la^(Jr)  niade  i^galnst 
such  ofif^ndelrs,  pit.  6  R.  2.  cap.  '5.  where,  upoa  certificate  by  the 
prelates  into  the  chancery,  conimissions  shall  issue  to  the  sheriffs  to 
apprehend  and  imprison  the  offender,  it  is  only  until  they  wilt  justify 
tbemsetves  according  to  the  JaW'and  reasotl  of  holy  church,  so  that  it 
aeems  the  punishment  dkl  not  hitherto  de/aeto-exceed  imprisonment 
and  ecclesiastical  censures;  and  yet  it  seems. that  Swindirfy  ahd 
others  in  the  time  of  Richard  II:  before  4\}e  statute  of  9  /Ef.  4.*were 
ordered  to  be  executed  for  heresy:  vide  Fox  pari  l.p,  560,  618.  bttt 
DOO0  by  name  appear  to  be  executed,  tdtW^TTi^/i.  659.bat  of  thlshere^ 
afier.(t) 

As  touching  the  writ  de  hmretieo^comburendo  it  was  no  writ  ^ 
of  course,  nor  issued  by  th^  chancellor,  but  by  special  war-  ["805  } 
rant  from  the  king  upon  the  certificate  of  the  conviction  and 
sentence  made  to  the  king  under  the  seal  of  the  archbishop,  if  it  ^wera 
in  a  provincial  council.  - 

And  thus  far  what  I  find  concerning  heresy  at  common  law  before 
the  timeof  AtcAar//IL 

..   IL  As  to  the'  times  of  Richafd  H.  Henry  IV.  Henry  V.  and  so  to 
25  Henry  Vni  '  . 

The  first  temporal  law,  or  pretendisd  law  against  heretics  in  this 
kingdom,  was  5  R:  2.  ct^.  5.  which  did  iiot  go  so  high  as*  deMh,  but 
Qfoly  to.  imprisonment  and  ecclesiastical  censure^  as  appears  by  thd 
7»rinted  statute;  but  this  was  in  truth  no  act  of  parliament^  for  the 
.conoimons  never. assented;  and  accordingly  Roi.  P^rl.  6  R.  2.  n.  52i 
the  same  is  declared  by  the  kuig  and  parliament^  Which  it  is  true, 

;    •  SeealBoAToi.  Partf,|».  105. 

{k)  Our  author  hera'^allt  \i^fr$Undt.d.  law^  and  lord  C^kt  oalb  it  mtupfond  tfcT,' 
iecaUM  the  ^ipmonaxiefer  coDWjnlfid  to  it,  fi>r  which  rvaaon  in^the  nextaeeaion  of  paiw 
UamaDt  it  ataa  anauld,  altho  by  the  prelatea  meana  it  hath  been  continaally  printad,  and 
tlie  act,,  which  annold  the  aanM»  hath  bpen  from  time  to  time  kept  Irom  the  print.'  12  Oa. 
Mep.p.570 

(t)  It  doea  not  appeur,  that  anj  were  ordered  to  be  ezecatad  for  hereaj  iti  thia  reign, 
and  aa  to  SwtndeHn/t  Mr.  1^  aaya,  he  waa  declared  an  h«retie»  bat  aimered  no  ^real 
harm  during  the  U&  of  king  Richard  II.  and  if  he  waa  bnrnti  it.  waa  not  tiU  after  thi 
■tatflteofSlif.4.    See  i^es't  wlelf  and  Jfon.  p.  690. 
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was  never  printed  amotig  tha  statutes^  but  4s  at  large  recited  by  Mr. 
FM^part  1,  p.  576.  and  therefore  we  .firid  no  Other  punishment  da- 
ring this  king's  time,  but  imprisonment  and  ecciesiaatical  censures. 
".  Bnt  in. the  time  of  Henry  lY. She  power  of  the  diocesan  wa^  en^ 
ktrged)  m'jr.  by  the  ^statute  of  iS  Hi  4.  cap.  iS.(f)  viz.  the  diocesan 
hath  power  give!)  him.  to  arrest  and  imprison  persons  suspect  of  he^ 
?esy,,tiU  purgation  or  abjuration,  £ind  nath  also  power  to  fine  and 
imprison  pej^ons  for  those,  offenses,  and  estreal  the  fines;  and  if  a 
person  be  conviet  of  heresy  before  the  diodes^n  and  hiis  commissaries, 
and  do  refute  to  abjure,  or  having  abjured  fall  into  relapse^  so  that, 
according  to  the  canons  he'' ought  to  be  left  to  the  secufar  court, 
whereupon  credence  shall  be  given  to  the  diocesan  or  his  commissa- 
ries, then  the  sheriff  of  the  salne  county  shall  bfs  personally  present 
at  the  preferring  of  the  same  sentence,  when  required  by  the  diocesan, 
and  shall  receive  the  person  senteticed^  and  cause  him.  before  the 
people  in  kn  high  place  to  be  burnt 

This. statute  gave  in  effect  the  whole  power  to^the  dioce- 
[  396  3  san,  and  upon  this  account  Williani  8a%t>ire{m)  after  seh^- 
tence  and. degradation  in  the  provincial  synod  6f  London 
was  burnt  in  the  beginning  of  Henry  iV.'s.  usurpaJtion;  the  whole 
process  and  history  of  whereof  is  delivered  by  Mr.  Fox  in  his  acts 
and  montrments,  part  Ik  p.  674,  675.  and  yet  il  is  observable,  thiS' 
was  not  done  barely  by  the  bcder  of  the  dioce8an,(n)  but  a  special 
writ  de  hmretica  conilfurendo  issued  to  the  mayor  and  sheriffs  of 
[London  to  perform  the  same,  which  writ  is  there  mentioned  t^eria- 
Hm,  and  is  the  very  same,  which  is  recited  by  F.  N.  B./ol.  269.  and 
was  the  warrant  for  the  burning  of  fVtUiam  Sawire. 

Now  touching  this  matter  we  are  to  observe,  that  the  parliament 
of  2.  H.  4.  b^gan  the  20th  day"o(  January  in  octabis  Hiiariij  it  con- 
tinued  .till  the  10th  of  il/arcA  following,  William  Sawire^hsLviug  (he 
year  before  been  convicted  for  heresly  before  the  bishop  of  Norwich^ 
was  upon  the  22d  and  24th  ci  Febr.  2  JET.  4.  (wbidh  was  sitting  the 
parliament)  in  the  provincial  council  held. in  St.  PattPsy  Londony  con* 
victed  and  sentenced,  asa  relapsed  heretic,  and  an  heretic  to  be  pu- 
Bished;  thiswas^doi^ein  the  provincial  council  before*  3%oma^  •;S>*t/n- 
detj  archbishop  of/Canierburyy  as  appears  by  the  acts  of  the  registry 
of  Canterbury  collected  by  Mr.  Fox^part  I.  p.*  673,.  ©74,  675.  upon 
the  d6th  of  Febr.  th&  writ  de  hseretico  comburendo^es  formed  and 

(Z)  This  itatute  w^  afterwards  rapc&rd  by  25  A  6.  C0JI.  14. 
'  (m)-  He  was  a  parish-priest,  first  of  St.  ^argarei  of  Lynn  in  the  county  of  Norfolk,  and 
afterwards  of  St.  iS^Ae'sxhurch  in  Sythe-laju^  London^  and  was  tiie  first,  who  appearl  to 
ha?e -been  ezecDted  for  formal  heresy  in  fii^Aifiii.' 

(fi)^  NoE  ooold  ft  be  so  doiM,  bocausewho  wtis  not  sttit^iiced  by  Virtue  of  the  act  of  H*  4. 
which  extended  only  to  convictions  before  the  diocesai  or  Iris -conMntssary,  whereas  &tD- 
ire  xiras  convicted  bef(^  the  convocation  f  and  ev^  pn  a  cohvictio^  before  the  diocesan 
tbq  sheriff  hatt  no  power  to  born  the  party  convict  without  A  writ,  onksa  he  was  present 
at  the  prononncin|p  the  sentence,  see  State  TV.  Vol:  VI,  Append.  /».( I.  besides;-  as  our 
author  observes  below,  ibis  act  did  ^ot  pass  Xill  after  Sawtre-  was  Sentenced,  so  that  how 
it  can  be  said,  that  it  was  upon  account  of  this  act  that  Savstre  was-  bdmt,  i  know  not, 
e^ept  it' be  with  regard  to  th'e  cnooufseement  the  clergy  might  take  fk-om  the  prospect 
of  its  passing  for  anticipating  the  eferdse  of  tooh  a  oroei  (thoto  them  desirable)-  ^oirer. 
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made  by  the  advice  of  the  lords  temporal  in  parliament,  which  Writ 

bears  le§ie  26  Febr,  2  Hi. 4*  per  ipsuin  rej^em  $*  consiHum  in  par* 

tiameniOj  and  is  entered  verbatim  in  the  parliament-roll  2  ff., 

4'.  n*  29.  and  is  the  very  same  with  that  in  Fifz^.  K  B.  £397] 

before-mentlonedy  and  agrees  v^d^/tiii  with  it;  acid  Upon 

this  writ  Satoire  was  burnt,  beiDg  first  solemnly  degraded. 

This  eonviction,  sentence,  and. writ,  tho  after  the  cc^mmencement 
6(  the  the  parliament,  was  befops  the  end  o[  that  parliament,  and  con- 
sequently before  the  statute  of  2  U,  k.  c(ip.  15.  passed,  which  passed, 
not  tiH  the  last  day  of  the  parliament,  t;iz.  10  Mdrlii}  so  that  at  that 
time  the  offen4er  could  not  be  executed  but  by  a  writ  de  bmretico 
eomburendOf  for  the 'diocesan  had  not  power  by  his  own  immediate 
warrant  to  command  execution, till  that  passed,  whieh  passednot, 
till  after  the  definiiire  sentence.  r 

In  this  parliament  there  was  a  petition  of  the  clergy  against  here- 
tics which  was  th^  foundation  of  the  statute  of  2  //.  4.  cap.  15.  and 
wfis  granted  by  ih6Ming.de  conaensu  magnalULnv  fy  aliarum  proce* 
rUrn  regni  in  prsese/iti  partiamento  exisien/iumf  with,  some  siddiT 
tiona)  clausBBS,  which  wen^  also  drawn  up  into  the  act  of  2  .H.  4: 
e4tpi  15.  but  in  that  answer  no  consent  of  the  commons  appears,  and 
yet  the  aet  was  drawti  np^  and  proclainaed,  and,  as  it  is  now  printed^ 
is  recited  to  be  at  the  petition  of  the  preiates,'ctergy  and  commons  of 
the  realm  in  parliament,  and  the  enacting  claiise  is  by  ^he  king  by 
the  assent  of -^e  states  and  other  discreet  men  of  the*  realm  being  ia 
the  said  parliament:  this  is  observed  by  Mr.  Fow  in  his  jlctsan(i 
MonumeniSy  pari  1.  p^.ll^.  whereupon  he  concludes,  that  this  was 
no  act  of  parliament,  but  an  act  of  the  king  and  clergy  like  that  of 
5  &.  2..before-mentioried,  which  waB  declared  void,  becafl$^)t^e  com- 
mons, never  assented,  as  is  before  observed.  • 

But  the  truth,  is,  the  commons  did  a$sent  to  this  act,  tho  their  assent 
be  not  expressed  in  the  parliament^TQll  as  it  is  entered,  as  appear$  in 
the  speech  of  the  speaker  of  the  commons  to  the  king  the  last  day  of 
tlie  parliainent,  Rot  Pari.  2  H.  4.  n;  47.  where  they  thank  the  king 
for  the  remedy  he. had  ordained  in  destruction  of  the  heretical  doc- 
trine: of  the  sects;  and .  besides,  in.  the  same  parliament-roil,  ^.  91. 
<^  Inter  petitiones  communitatis^  Item  prient  les.comniunes,  qe  quant, 
ascun  home  Gu  feme^  do  qel  estate  ou, condition  qil  soit,  soit 
prise  &  imprisone  per  Lallardie^  qe  maintenant'soit  mes^  (]  398  ] 
en  respons,  et  eit  tiel  judgement^  come  il  ad  dese'rvy  en  ex- 
ample dautres  de  tiel  male  sect  per  ligierment  cesser  lour  malveys 
predications,  &  lour*tenir  al  a  foy  christian.    Ro^.  le  Roy  le  voet. 

It  is  true  this^was  never  drawn  up  into  a  distinct  act,  for  the  pi^- 
visioq  by  the  statute  of  2  H.  4.  ci/]9.  15,  had  a,  full  and  effectual  pro- 
vision for  it;  but  this  petition  of  the  commons  with  the  king's  assent 
was  the .  principal  basis,  upon  which  the  statute  of  2  H,  4.  cap.  15. 
was  built,  and  the  statute  was  drawn  np  upon  both  petitions,  as  well 
that  of  the  commons,  as  that  of  the  clergy  both  put  to^ethe^,  as  was 
usual  in  those  times,  and  so  warrants  the  recital  of  the  preamble  of 
the  printed  statute  of .  2  H.  4.  of  the  petition  both  of  the  clergy  and 
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eoafinioDS^(*)  ^od  every  man  knows,  thftt  in  the  tuM  'of  Henrp  IV. 
and  afterwards  tbe  true  professors  of  the  christian  religion,  (that  yet 
for  the  same  were  sentenced  as  beratics^)  came  under  the  reproaebfiil 
title  of  LoUarda. 

.  This  act  of  2  Hy  4.  doth  not  determine  what  is  heresy  or  what  not, 
but  leaves  il.  lo  .the  decision  of  the  diocesan^  which  w^ld  and  un* 
bounded  Jurisdiction  they  had  and  usedytill  95  H.  8..  this  therefore 
was  their  power  at  common  law,,  and  the  temporal  judge  or  power 
:was  to  give  credence  herein  t(>  their  sentence)  but  yet  the  ooDsequenc^ 
ibejreof  beitig  but  to  be  left  to  tbe  secular  power,  the  secular  power 
might  exercise  his  own  discretion,  and  grant  a  writ  dthmscetieo  oom* 
5tire»dlo,if  he.were  satisfied  of  the  justic^e  of  the  sentence,  or  forbear 
the  granting  it,  if. he  were  not  satisfied^  that  jthe  thing  charged  was  a 
real  heresy,  or  that  the  ecclesiastical  judge  had  proceed^  fairly  in 
tbec^se^t  .  ^    . 

^  But  ther^  were  some  pointa  of  poweir  introdnced  by  tl^ie 

['  399  ]  act,  and  given  to  tbe  diocesan,  which  he  bad  not  at  the 

common  law,  ttiz.     .  .    .        - 

1.  Power  to  arrest  and  imprisoa  persons  suspect  of.hei:esy»for 
altho  the  pope's  decretals  .had  before  this  pretended  lo  give  power 
of  imprisonment  to  tbe  diocesan,  Exir.  depmniSfCap.  3.  in.  Sio,  yet 
that  power  never  obtaind  in  England^  tiU  this  act  of  id  H,  4,  . 

2.  Power  to  set,  and  estreat  fines  upan  the  offender, 

3.  Power  to  deliver  over  immediateljt  to  the  temporal  officer  a 
relapsed  or  contumacious  heretic  to  be  burnt  withQUt  expecting  the 
king's  writ  de  hxTtiico  combnrendOf^\ihx\m  notable  advantageous 
clause  whereupon  .  credence  shall,  be  given  io  4he  diocesan  or  hie 
commiaeary*  '  . 

And  accordipgl^  the  bi3hopa  afte)r  this  act  pat  the  same  in  ure  by 
their  own  immediate  warrant,  or  pr^ar  delivering  the  party  to  the 
aberlff  to  be  executed ;  but  yet  tbe  conchiston  of  their  sentence  raa 
most  commonly  a^  formerly,  viz,  appointing  him.  to  be  left^  lo  tbe 
secular  power,  and  so. leaves  him;,  but  sonnetimes^aa  in  th^  definitive 
sentence  against  the  lord  Cobham^  Foxj  part  !•  p.  734.  c^mmiiling 
hifn/rom  he^e^orl^  tothe  eeeular' po^ioer^  and  judgment  to  do  him 
t/iereupon  #o  dealh.  ^       ^  . 

Now  it  is  true,,  that  uppA  the  sentence  of  the  diocesan  the  shnciff 
or  officer,  or  any  other  were  not  to  dispute,  whether  the .  same  word 
truly  heresy  or  not*  1.  Because  it  was  an  act  within  tbeir  cogni* 
'-      •    •     • .    ..        ■'   "  ,    '■        ._  ••■  .  '  -.    •.' 

(*)  Thii  petition  of  the, commons  kmoonte  to  no  mote,thah  tbat  the  LoUard$  thoM 
be  cald  to  an  account  and  punished  according  to  their  dese'rts,  but  contains  nothing  in 
it,  which  can  be  a  warrant  for  such'  severe  penalties,  as  are  prorided  lif  that  act,  these 
proceeded  from  tbe  petitiotf  of  the  dergy. 
^0)  But  bj  the  papal  oonstttdtionfk this  l^miy  is  not  allo>wed  to  the  secular ^wwer,  ibr 
by  those  constitutions  it  is  providoid,  I'hat  tbe  punishment  of  heretics  most  not  be'relaxed 

^  or  delayed:    CdnsiU.  InnocAV.  cap.  94  and  3^.  CZem.  IV.  ConatU,  XIII.  and  "That  aU 
nisgistrates  under  the  penaRy  of  excommunication  must  execute  the  penalties  by  the 

.  inquisitors:  iihposed  on  heretics  without  revising  the  joStioe  of  th^m,  fat  heresy  isa  criim 

'tnereJy  ecdesiasticaL*'    C^uttU.  X.,BttU.  Rmn,  Tom.  I,  jk  453. 
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saiice  and  jarisdietioQ.    2;  Because  it  b  b]r  t/H  4.  ^acted,  that 
credeDce  herein  shall-be  given  to  the  diocesan  or  his  cominissarjr. 

But  y^t  as  ta  the  first  point  ot  the  statnte,  the  imprisoning  of  per- 
sons suspect  of  heresy,  the  temporal  judge  had  cognizance  and  power 
to  determine,  whether  ihat  for  wbidi  the  party  was  imprisoned  by 
the  diocesan  were  heresy  or  hot;  and  if  it  appeared  to  the  temporal 
judge  not  to  be  heresy vtho  the  diocesan  had  certified  it  td  be  heresy^ 
the  temporal  judge  might,  deliver  the  party  imprisoned  upon  an 
Habeas  Corpus j  as  was  done  M.  5  E.  4.  Rot.  143.  B.  R,  in  JTey- 
Mr.'«  case.(o)  and  the  party  detaining  him  is  punishable  in 
an  action  of  false  imprisonment,  as  was  done  in  Warner^ a  [400] 
case^(p)  Ml  \l  H.  7.  RoL  327.  hoth  which  cases  are  at 
large  reported,  Co.  JF.  C,  cap.  5, p.  42.  and  therdbre  in, cases  o^sucii 
return  upon  an  Habeas  CorpuSj  or  justification  l^y  this  act  in  false 
ioiprisoument,  the  particular  heresy  must  be  set  forth^  What  it  i^ 
that  the  temporal  judge  may  judge,  whether  it  be  heresy  or  no. 

By  this  statute  it  appears,  1.  That  the  diocesan  might  convict  of 
heresy,  and  thereupon  the  party  convict  be  left  lo  the  secular  poweri 
which  settles  the  doubt  raised  by  Fiizh.  N.  B.  269.  2.  That  be 
night  convict  an  heretic,  so  as  to  subject  liim  ta  the  punishment  of 
death  not  only  in  case  of  relapse  after  abjuration,  bat  also  in  case  of 
refusal  to  abjure.^  3.  The  power  of  convicting  an  heretic  is.  not 
liknited  to  the  diocesan  only,  but  also  to  his  commissary  in  order  to 
his  execution  by  the  secular  power.  •     • 

After  this  ensued  the  statute  of  2  H  5.  cap*  7»  against  heretics  and 
LoUardSy  and  theireby  it  is  enacted.         * 

1.  **  That  all  temporal  officers  be  sworn  to  destroy  all  heresies  and 
errors^  commonly  called  Lollardy^  and  that  they  be  assisting  to  the 
ordinary,  when  required,  at  the  ordinary^a  charge. 

2.  ^That  when  persons  are  convict  of  heresy,  and  left  to  the 
secular*  power  by  the  ordinaries  of  their  commissaries,  their  lands  in 
fee-simple  shall  after  their  death  be  forfeit  to  the  king  or  lords,  of 
whom  they  are  held,  others  than  the  ordinaries  and  commissariet 
themselves^  and  ail  their  good& 

3.  ^That  the  justicea  of  the  king's  bench,  of  the  peace,  and 
ftssize,  shall  hav'e  power  to  inquire  of  such  errors  and  heresies  called 
toUardpy  and  their  abetters,  6^.  and  make  put  process  of  Capias 
against  them.  ' 

4.  «<  That  such  Lollards  and  their  indictments  be  de- 
livered over  by  indenture  to  the  ordinaries  or  their  commis-  [  401  ] 
varies,  who  thereupon  ace  to  proceed  to  their  acquittal  or 
conviction,  but  the  indictment  to  be  only  as  an-  information,  not  as 
evidence  against  the  offender,  but  the  ordinaries  to  commence  their 
process  against  them,  as  if  there  were  no  indictment. 

'-      ■  ■  -  '  .    '    '       '" 

(o)  JteytfT^t  hereij  watt  that  beinff  ezoomnraoicated ,  by  the  arohbtsbbp  of  Canier* 
«ry/  be  m\^,  thOt.nUvnthMtanding  that^  he  was  noi  exeommunUaied  before  Grdd^for  Ait 
com  yieldtd  at  weil,  as  «ny  cf  kit  ntighbourt^  10.  H.  7. 17. 
{pj  WamerU  beretj  waa^.that  be  aaid  he  wu  not  bowad  to  patf  tUhtt  to  the  cutatt  rf 
.^p9rith,tQherthtdwtlL  lBoLRtp.ilO.ZCo.Jn9t.^^ 
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^  5.  *f  pnnishitieQt  for  escapes  is  by  forfeitare  of  goods  and  seizure 
of  lands  .till  be  returns;"  and  some  other  provisions! 

This  is  the  first  law,  that  gave  forfeiture  of  lands  in  fee-simple  of 
an  heretic  convict,  and  executed,  and  the  first  law,  that  settled  the 
forfeiture  of  their  goods,  tho  forfeiture  of  goods  were  de  facto  used 
before.(7)  n 

Tho  in  some  respects  it  enfairged'the  ordinary 's- power,  yet  it  ^may 
seem  some  kind  of  curb  upoathem  to  have  an  indictment  previons^ 
yet  I  fiud  them, not  restrained  from  proceeding,  tho  there  were  na 
such  previous  indictment-  '  ^  <        , 

Hitherto  there  was  no  limitation  or  restraint,  what  shonld  be  or 
what  should  not  be  here^,  whereupon  death  might  be  inflicted,  bat 
the  ordinary's  power  was  left  arbiti^ary  and  unlimited  therein. 

By  the  statute  of  25  B.  B.  tap.  14.  ther«  was  a  great  alteration 
made  as  to  the  point  of  heresy. 

1.  The  ordinaries  were  not  to>  proeeed  against  any  for  heresy  with- 
out presentment  or  indictment  thereof  before  the  king's  juMice&,  or 
an  accusation  by  two  lawful  witnesses  at  the  least,  and  that  before 
any  citation  or  process  by  the  ordinary. 

.  2.'  That  persons  oonvict  by  the  ordinary  of  heresy,  and  refusing 
to  abjure,  or  having  abjured  relapsing,  shall-  be  burnt  by  the  king's 
writ  de  hmretico  comburendo  first  had  and  obtained  for  the  same. 

3.  Tho  it  do  not  positively  limit  what  only  shall  be  heresy,  yet  it 
enacts  wha^shall  not  be  accounted  heresyu  1.  Speaking  against  the 
authority  of  the  pope.  2.  Speaking  against  spiritual  lawsmddeby 
the  authority  of  the  see  of  Rome  repugnant  to  the^aws  of  this  realm, 

'    or  the  king's  prerogative,  and  indeed  it  was  time  to  make 
[402]  this  provision,  the  papal  authority  being  now  ja  a  great 
measure  taken  away  by  act  of  pariiamentv 

4.  Persons  accused  of  heresy  shall  and  may  be  letten  to  bail  either 
by  th^  ordinary,  or  in  their  default  by  two  justices  of -the  peace.  ' 

'  IV.  By  the  statjutte  of  31  H.  8.-  Citp.  14.  a  farther  ^alteratioii*  was 
made  touching  heresy.  ,''■'./ 

\.  Silt  articles  are  declared  and'  enacted,  \,  That  in  the  sacrament 
of  the  &ltar  after  consecration  th^re  remains  no  substance  of  bread 
and  wine,  but  the  substance  of  Christ. 

2.  That  communion  in  both  kinds  is  not  necessary  a^  saluiem, 

3.  That  priests  may  not  marry  by  the  law  of  Opd.  4;  Tiiat  vows 
of  chastity  ought  to  be  kept  by  the  law  of  God.  5.  That  private 
mass  is  necessary  to'  be  continued.  ^.  That  auricular  confession  is 
Jiecessary  to  be  rets^ined  and  used. 

'2.  That  to  preach  or  to  declare,  or  hold  opinion  against  the  'first 
article  touching  transubstantiation  shall  be  adjudged  heresy,  and  the 
persons  cx)nvict  thereof,  their  aiders,  j-c.  convicteq  thereof  tn  the  form 
nncierwritten  shall  be  adjudged  heretics,  and  suffer  death  by  burning 
witboiU  any  benefit  of  abjuration,  sanctuary,  or  clergy,  and  shallfor- 
fait  hi6  lands'to  the  king,  as  in  case  of  high  treason.  .  . 

•  .  '  '         "       ■       ' 

^      ■  .  •  •   (g)C(5.P.C.|3. 
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.  3.  That  if  any  openly  pnaach  against  the  last  fiv^  articles,  htid 
be  thereoif  conyict  or  attaint  by  tb6  law?  underwritten^  every  such 
pffender  shall  suffer  deaths  as  a  felon  without  benefit  of  clergy  or  sane* 
tuary«      ^     ■        , 

4w  That  if  any  persob  publish  or  declare  his  opinion  a^inst  the 
five  articles  last  mentioned,  he  shall  for  the  firsif  pfl^nse  forfeit  his 
goods,  the  profits  of  his  lands  during  his  life,  and-ecclesiastical  pro- 
motions, and  be  imprisoned  at  the  king's  will,  and  upon  the  "second 
conviction  shall  soffef  as  a.  felon  without  benefit  oicM^y. 

9.  The  king  is  empowered  to  issue  corhmissipn^  directed  to  tha 
archbishop  or  bishop  of  the  diqcese,  and  the  chancellor  and  others, 
or  three  of  them,  whereof  the  archbishop  or  bishop,  or  chancellor  to 
be  one,  to  take  iriformatitln  by  oath  of  twelve  men,  or  the  testimony 
of  two  lawful  persons  of  all  heresies,  ^e,  .   » 

6,,  The  ordinaries  within  their  several  jurisdictions  to  take 
information  of  herejsies,  and  justices  of  peace,  ^e.  to  take  [403  3 
inquisitions  touching  heresies;  thes^  informations  and  inqui- 
sitions to  be  certified  to  the  commissioners  abqVe-meutioned; 

7»  The  commissioners  qt  any  three  of  them  to  make  process 
against  the  offenders  into  all  the  shires  of  England  and  fVaUs^  as  m 
case  6f  felony,  and  upon  their  appearance  shall,  have  full  power  and 
authority  to  hfisn  and  determine  tbd  said. offenses  aocording  the  laws 
of  this  realm  and  this  atatuie. 

8.  Commissioners  or  t^no  of  them  have  power  to  bail  persons,  ac* 
cu^ed,^till  trial.  ,  ) 

'9.  iio  challenge  to  be  admitted  but  for.  malice  or  enmity,  trial. of 
foreign  pleas-  by  the  commissioners,  no  eschetes  to  the  lords^  with 
some  other  clauses.  • 

This  act,  tho  it  doth  not,  in  express  t^rms,  repeal  the  statute  of 
2  H.  5*  yet  it  doth,in  a  great  measure,  aker  it.  1.  In  point  of  jurist 
diction;  for,  here  the  proceeding  to  judgment  is  to  b^.  by  commis- 
sioners  under  the  great  seal,  .and  not  by  the  ordinary  or  ecclesiastical 
jurisdiction.  2.  Xhe-  offense  of  heresy  now  in  a  great  measure  is 
made  a  secular  offehsey  especially  in  the  five  last  articles  which  are 
made  felony.  3.  Thq  the-c^mmissipners  have  power  to  proceed 
upon  accusations,  as  well  as  indictment,  yet  the  trial  of  the  ofiender 
was  to  be  by  jury,  and  the  words  hear  and  dettrminei-^c*,  import 
tb^  same*  -  ^  ^ 

Thus  the  law  stood  until  1  R*,  c;.  with  some  Ismail  variations  in 
34  Sr  9^5'  H.&.  cap.  1.  bqt  by, the  statute  of  1  ^.  6.  cap.  12.  all  the 
before-mentioned  statutes,  viz*  6  B.  2.  i.  Hi  4:  2  H.  5.  25  H.  8.  31 
4/.  8.  S5  £r.  8v  and  all  pther  statutjss  made  in.  the  time  of  Henry  VlU. 
concerning  religion  are*  repealed^(r)  .    . 

(r)  &o  that  the' (kanitffament  of  he^eajr  then  stood  As  it  was  at  commoa  law  before  any 
statute  niqde  against  it,  notwithstanding  which  there  were  some  examples  in.  this  reign 
of  persons  bornt  for  heresy,  viz:  Joan  Boeher  and  Oeorge  van  Parre^  who  were  put  to 
death  tnuch  against  the  wijl-  of  tha^  good,  king  by  th^  Qver-ipersaasion  of  archbishop 
Craumer,  for  which  reason  (as  bishop  Burnet  remarks)  what^at  archbishop  alierwards 
■oirercd  in  the  sacoeeding  reign  was  tbpnght  a  just  J^etaCatioS  on  him.  BurneV9'lB$it 
rf  JiiformatioH^  Vol.  IL  p.  112. 
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By  the  st^tule  of  1  4>  2  P.  tr  M:  cflp*  6.  thd  sWntes  of  5  R.  2. 

2  Hs  4.  aad  2  H.  &  are  jevived:  bnt  tbe  statutes  in  Henrg  yill.'s 

time,  and  repealed  .by  1  E:  6.  stood  still  repealed,  and  thus 

[^04  ]  they  conUaued  till  1  Eliz.  and  if  there  had  needed  any  far^^ 

ther  repeal  of  the  sftatiues^of  25  and  31  H.S^  besides  what 

was  done  by  1  E.  €,  yet  the  statute  6i\tr2  P.fy  ^-  cap.  8.  in  fine 

hath  this  clause,  that  was  never  repealed  by  the  statjale  of  1  Bli^ 

nor  any  other  statute  since  made,  viz.-  '<  That  the  ecclesiastical  jiiria- 

diction  of  archbishops,  bishops  and  ordinaries  be  in  the  same  state 

for  process^  suits,  punish^m^nts  of  crimes,  and  execution  of  censares 

of  the  church,  with  knowledge  of  causes  belonging  to  the  same,  and 

as  large  iti  these  points  as  the  said  jurisdiction  was  ia  the  20th  year 

of  Henry,  YiW^  which  doubtless  repealed^  aU  acts  made  betw^ii 

,  £0  H.  8.  and  i  Sf  ^  P*  4*  M.  iq  derogatitm  or  alteration  of  the  ecde^- 

siastical  jurisdiction,  or  the.  styles  or  forms  of  their  proceeding  by 

Henry  VVLLQ^EdtoardYl. 

.  y,  I  come  now  .to  the  time  of  <iueen  EUzaitth. 

By  the  act  of  1  Eliz.  cap.  1.  there  are  these  alterations:  I.  Tb« 
statutes  of  1  4*  2  P.  fy  M.  cap.  6.  5  R.  2.  2  ^.4.  2  H.  5.  are  repealed, 
so  that  now  the  whole  jurisdiction  touching  heresy  stands  as  it  did  at 
common  law,  with  such  farther  additions  as  are  made  by  that  statute 
of  1  Eliz.2.  i  The  queen,  her  heirs  and  successors  to  have  power  to 
issue  comtmssions  under  the  great  seal  to  exercise  all  jurisdictions 
.spiritualand  ecclesiastical  within  this  kingdpm^and  ta  visit,  reform, 
redress,  order,  correct,  apd  amend,  all  errors,  heresies,  schisms,  ^ 
'which  by  any  spiritual  or  ecclesiastical  power  cai>  or  may  be  laml^- 
fully  reformed.  >  3.  That  such  commissioners. shall  not  have  p6wer 
to  determine  any  matter  to  be  heresy^bul  only  such  bs  havebeea 
heretofore  determined  to  be  heresy:  1.  By  the  authority  of  the 
Gailonipal  scripttires;  2.  Or  by  ai^y  of  the  fihit  four  general  councils, 
or  any  other  general  council,  wherein  the  same  was  declared  heresy 
hy  the  expfess  and  plain  words  of  the  said  canonical  scriptures. 
S.  Or  such  as  shall  hereafter  be  determined  heresy  by  parliament 
with  the  assent  of  the  clergy  in  their  convocation. 

Upon  thia  statute  these  things  are/observable : 

!•  By  this  statute  the  apcient  common  law  was  revived  for  the 
eonviption  of  heretics,and. delivering  them'over  to  the  secular  power, 
which  might  at  comnioa  law  be  done  either  in  a  provincial 
[405  3  council,  or  by  the  dioeesan  al5ne','and  accordingly,  it  is  said 
.  Co., P.  C.  ca;>.  5*(^)  the  conviction  pf  heretics  was  practised 
in  the  queen's  time,  but  I  £nd  nb  particular  instance  thereof  in  tbe. 
queen's  tiQie,(/)  hut  in  the  case  of  Legated  Jde.  it  was  sp  resolved 
by.  four  judges^  arid  accordingly  put  in  ure,  aiid  upon  such  a  convic* 
ti.cfn  before  the  diocesan  a  writ  de  haereiico  comburendo  might  and 
did  issue  in  the  odsesof  Legai  smd  fVighiman  ponvictof  •/Jrtanim 

4  • 

.  ^)  That  ii'of  A  ponriction'  is  a  pn>Tmeiil  council^  or  beibre  the  dioetaan  alobe, 
tat  of  coovloUoEur  bofciro  the  coipiiiiasloQera  mmMi  inetancee  are  here  meDtioned  by  oar 
author.  ■     ,t  '   - 
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befi3Te  the  diocesan 'and  left  to  thid  secular  power,  who  were  accord- 
ingly burnt  :(«i)  wrfe  BaA^r^s' CfArontcfe,  p.  440. 

2.  'there  was  another  method  of  conviction  of  heresy,  le^nd  1here« 
upon  delivering  over  to  the  secular  po^er^  and  eteoution  of  the 
offender  by  wnt  deharBtico  eomburendo,  namely  by  Sentence  of  the 
commissioners  for  ecclesiastical  causes  instituted  by  the  statute  of 
1  Eiiz.  but  this  takes  not  away  the  conviction  of  heresy  by  the  dio- 
cesan or  in  ft  provincial  cbundl,  but  these  remain  as  they  did  at  com- 
mon la  w,  and  thus  it' was  done  17  £/i2r.  upon  John  Peters,  hind 
Henry  Dirwertj{x)  Fiemin^Sf  convict  of  heresy  before  the  commis^ 
sioners  for  Jhiabapiismy  and.  thereupon  a  writ  de  hseretico  com* 
burendo  issued. 

3.  That  this  act  restored  thb  issuing  of  a  mif  ^fc  A»re/iW  itrW^ 
bur€ndo{i/)  according  to  the  i^ourse  of  the  cottimon  law  against  a 
nian/convict  of  heresy,  and  refusing  to  i^bjure,  or  having  abjured 
lelapsed,  and  thereupon  delivered  to  the  secular  power.-    . 

And  noie,  that  this  writ  is  no  wiit  of  course,  nor  caii  the  chan- 
cellor oT  keeper  issue  this  writ  upon  a  Hgnifitavit  by  the  commis- 
sioners or  diocesan  withoi^it  a  special  warrant,  for  that  the  king 
may  see  cause  to  suspend  the  issuing  thereof,  mr  wholly  supersede 
it,  or  pardon  the  sentence,  for  it  may  so  iall  but,  that  the  diocesati 
hath  adjudged  it  thing  to  be  here^,  or  a  party  to  be  an  ' 
heretic,  which  in  truth  an,d  reality  is  not  so,  or  it  may^be  the  "{406  J 
party  ^lay  retract,  and  so  be  capable  of  mercy. 

But  the  coiirse  was  for  the  diocesan  alone,  if  the  conviction  wero 
singly  before  htm,  Or  for  the  diocesan  with  the  consent  of  the  coin- 
missioners,  if  the  conviction  were  before  them,  by  iignijieaini  under 
the  seal  of  the  diocesan  to  Teturn-  the  conviction  into  the  chancery, 
and  then  the  same  is  brought  before  the  king  and  his  council,-  and 
after  deliberationi  by  the  feng  with1ii9  council,  a  >peciiftl  warrant 
issues  from'  the  king  i)y  ^the  advice  of  his  council^  to  the  'chan6eltor 
or  keeper,  togethef  with  the  tenor  pf'the  writ  de  hssihetico  combU" 
rendb  expressed  in  the  warrant^  and  eotiimanding  the  chancellor  or 
keeper  to  issue  it  tinder  the  great  seal,  which  warrant  is  filed  for  the 
keeper's  indemnity:  this  was  the  form  which  was  used  17  Eliz.  in 
the  case  of  the  Anabapiisis  above-nained;  and  note^  altho  the  con^ 
viction  were  befote  the  commissioners,  yet  the  diocesah  was  one  of 
the  commissioners,  and  bis  seal  to  the  signifieavUy  so  that  there, 
were  the  junctures  of  both  authorities,  tnz.the  authority  of  the  dio- 
cesan according  to' tlie  course  of  the  common  law,  and  of  the  'com- 
missioners according  to  the  power  given  by  the  statute  of  1  Eliz. 
and  we  have  reason  to  believe^that  the  subsequent  convictions  in 

(tt)  Bat  yet  ooghtnot  to  have  been  so  by  law,  according  to  the  opinion  of  }Qtd  CiA$^ 
for  thai  Ihe  atatate  of  3  Al  ^eap,  15*  which  ^ave  the  writ  da  hareUeo  eombtnrendo  Waa 
repeated,  and  at  common  law  no  eucfa  writ  lay  upon  a  oon?iclion  by  the  <)rdinary,  SX^ 
Rep,  23.  •.  12  Co.  Rep.  56. 92. 
\jB)  Their  names  were  J%km  TVwIfiuidfcer  zxiAthndruik  Ter  Wobrt 
(y)  The  act' say •  notiun|r  about  this  writ  one  way  or  other,, but  bhly  repeala  the 
•ereral  stataiar  rektlng  to  here^,  and  so  kavea  the  mat^,  as  it  Waa  at  common  law* 
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th^  queen's  time  pntsned  thi^  (oxsaij  find  possibly  that  oi  LegetVs  ill 
9  JaQ,  might  be  in  the  same  nature,  the  the  resolution  of  the  judges, 
upon  which'  it  seems  the  process  was^formed,  takes  notice  only  of 
the  diocesan.  -j     ..  ^      .' 

4.  That  the  forfeiture  of  goods  or  lands  by  eoi^viction  of  heresy  is 
by  this  act  repeajed.  /  '■  ^  ' 

5.  Here  is  the  first  bonmiafy>  that  W93.set  to  the  eltent  of  heresy 
as-  to  the  matter  thereof,- what  only  shall  be  'ad|}udged  heresy  ;(jr) 
and  altho  this  clause  refers  expressly  only  to  the  commissioners,  yet 
it  is  to  be  the  measure  and  Vuie  for  diocesans,  and  the  convictioas  in 
their  proceeding^  against  heretics. 

But  it  is  trite,  it  is  not  so  particular  and  ceHain,  as  might 
£4Q7  2  have  been  wished*  for  ficcording  to  the  inclination  of  the 
judge  possibly  s6me  would  determine  that  to^  be  heresy  by  . 
th^  celnonical  scriptures,  which  possibly  is.  not  at  all  heresy,  nor  con^ 
trary  to  th«  canonical  scriptures  but  howsoever  it  brought  heresy 
to  a  greater  certainty  than  before.         /      '    •      -     ' 
.    Upon  this  statute  of  1  Eliz.  these  things  sdem  to  me  to  bel  true: 
1.  That  the  *i^ni^cari7  of  the  conviction  of  >ieresy  ought  to  cori- 
taiu/even  at  common  law,  the^  particular  heresy,  whereof  the  party, 
waa  convict,  and  without  such  partici^lar  significavii  ho  writ  de 
hssreti0O  comiurehdo  ought  to  issue;  and  the  reasons  are,  I,  !9e- 
cause'  it  concerns  the  highest  temporal  interest  that  any  man  can 
have,  hanoely  his  life,  and  for  this  reason  even  in  stnaUer  temporal 
concerns  a  general  cause  or  return  pf  heresy  or  crifbinousness  is  not 
saffici^ht;.  it  is  hot  a  sufficient  cause  of  refusal. or  non-admission  of 
f^  clerk  U>  allege,  that  he  is  criminosusfy  non  idoneiis,  or  that  he  is 
schismaiicus  irfveleraitis  5  Co.  Rep.  58  a.  Speoai^^  caaoy  and  the 
reason  is  very  well  given,  coment  que  nappent  al  court  la  ro^gne  a 
determiner  sehismes  ou  hi^resies^  uncore   ^original  cause  del  suit 
esteant  matter,  dont^  le  court  le  roy  ad.  conusance^  le  cause  del 
schisme  ou'h^resie,  purque  le  presentee  est  refuse,  covient  estre  aU 
ledge  en  eertain  al  entent  te  court  le  toy  poit  consiiit.  ove  divines  a 
scavar,  ^  ceo  soit  schisme  aii  nemy ;  and  upoti  the  same  reisisop  it  is, 
ibtaX  m-Keyser!^  case  upon  an  Habeas  Corpus^'  and  fFarner*se9iS6 
upon  a  falise  iniprisonmetit;  that  althO  the  statute  x)f  2  £f.  4.  enable 
the  ordinary  to  arrest ibr  heresy,  iris  not  a  sufficient  return  or  justi- 
fication to  say  the  pafty- was  an  heretic,  or^^ispect  of  heresy,  but  he 
must  return  the  particular  heresy^  for  which  he  was  so  arrested,  that 
the  court  may  judge  upon  it;  and  tho  the  temporal  court  hath  no 
original  cognizance  of  heresy,  yet  it  being  incident  to  a  temporal  in^ 
teresty  namely  the  liberty  of  a  man's"  person,  the  temporal  court 
shall  judge>  whether  it  bh  Iieresy  or  no;(')  and  accordingly  in 

(0)  ^And  gretA  cause  Uiere  ww  for  this  limitatioD,  u  «|ipean  from  .the  fore-mentibned 

eases  of  J(«y«er  apd  Wanner,  and  others,  12  Co.  Rep.  58..d[tho,  as  oar  author  sajs,  there 

'  still  is  too  great  a  jati'tilide  lefl/  since  it  is  unavoidable,  but  dinereot  interpretations  wiU 

ii)  man/  cases* be. put  even  >ipoki  ecripture,  aoltxigas  the  use  of  remon  and.Khertjrof 

thought  continues. 

(•)  This  is  ceKalnly  agteeaiile  to  the  lair  of  the  lan^,  3  Ce.  lutiU,  615,  €93.  ahfao  it 


•\ 
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those  cases  theiy  di4  adjudge,  that  to  be  no  heresy,  which  the 
bishop  returned  as  an  heresy,  and  in  one  case  the  prisoner  was 
discharged,  andMn  the  other  case  recovered  by  an  action  of  false 
irapriaonment.  Co,  P.  C.  cap.  5.    2,  Altho  heresy.be  a  cafe,  of  eciile^ 
liiastical  cpgnizance  and  jurisdiction,  and  a^  long  as  it  ipnly  con* 
cems  ecclesiastical 'dentures,  and' (ao  far  forth  onl7):;faiih  is  to  be 
give&  to  them^ 'till  reversed  by  appeal,  yea  altho  it  should  4n  the 
sentence  itself  most  evidently  appear,  th^t,  it  was  not  heresy,  yet  as 
to  the  inflicting  of  death  at  common  law  they  had  no  power,  but  ail 
they  coujd  dp  was  to  commit  him  to  the  secular  .power,  their  busi- 
ness was  then  at  an-  end  \  but  now  begins  the  concern  of  the  secular 
power,  and  herein  they  were  not,  as  JacqUeys,  only  to  follow-  what, 
the  -e^lesiasticij^)  judge  had  done,  for  now  the  liib  of  a  subject 
was  concerned  either  to  be  talcen  away  or  npt,  and  that  merely  by 
the  secular  powex/and  herein  the- secular  power  had.  a  judgment  of 
discretion  of  their  own,  which  they  are  to  exercise,  but  yet  cannot 
do  il^  unless  the  special  matter  of  the  heresy.be  certified  to  thism. 
.  2.  Admit  a  general  certificate  without  shewing  the  particular  cause 
of  heresy  were  good  at  common  )aw,  yet  since  the  statute  of  1  EiiTf. 
it  Jaust  be  particular^because  an  apt  of  |)aritament/ Which  belongs  ^to  ' 
the  interpretation  of,  the  common^  law,  direi^ts  wtmt  shall  be  heresy 
and  what  not,  and. the  king  and  his  couhcil  are  to  give  the  warrant 
iox  issuing  the  writ)  and  therefore  mu^t  be- ascertained,  whether  it  be 
an  heresy  within  the  description  of -this  act,  and  the  chancellor  or. 
keeper  of  the  great  seal  is  td  afi|x  the  seal  and  issue  the  writ,  and 
therefore  ought  to  be  satisfied  by  the.  ^^i^at^i/,  that  \X  is  an  heresy 
within  that  act,  and  if  he  be  not,  he  is  notio  seal  it,  for  U  concern^ 
the  life  of  a  subject;  these  are  not  bare  ministerial  acts  by  the 
king  and  his  doundl  or  chancellois  iq  subservience  to  the  eccle<^  £  409  ^ 
siastical  jurisdiction^  but.they  are  acts  judicial,  where  they 
are  to,  exercise  both  a  legal  and  well  warranted  discretionary  judg- 
ment, and  therefore  must  have  the  caUse  before  them  upon  the^^t^-' 
nificaviiy  and  npt  by  a  bare  geperal  story  of  «i  conviction  of  heresy, 
^nd  therefore  if  uponthe  return  of  the  signi^eamt^  whereby  the  party 
is  convict  aod  sentenced  either  as  an  obstinate  or  relapdedberetic,  it 
^^U»  by  the  pc^rticuiarity'of  theretum,.  appear,  that  it. is  not  heresy, 
there  ought  no  warrant  to  be  granted  for  theissuing  of  the  writ,  and 

be  whftttbe  der^  have  alwayf-disrclisbed,  who  oeter  liked  to  mbmit  their  prooeedhngi 
to  the  jad^ment  of  the  king's  courts,  or  of  any  authority  bat  what  wa^  ecclesiastical, 
tccordingly  -we  find  a  decree  of  Boniface  V.  **  Whereby  all  powers,  lords  temporal,  and 
lectors  with  their  officers  are  forbid  to  |ild)|fe  or  take  <eogoizanee  of  heresy,  it  being 
'  n^erely  ecclesiastical,  or  to  refase  ta  execute  the  ponishments  enjoined  by  them,  or  any 
Way  directly  or  indirecUy  to  hinder  their  process  or  sentence  vtndef  tb^  pain  of  ezcom* 
UQotcatlon,  which  if  .they  obstinately  lie  under  for  a  year,  they  are  to  be  condemned  as 
hereties;*'  Sext.  dfcreUil.  t  5  tit.  B  cap,  InquhiUonis  negrotium :  this  decree  is  con^ 
^jmtd  by  the  general  council  of  Cbnstaneef  srM.  45.  See  the.  constitutions  of  arch- 
bishop Banifactt^  cap,  de  impetraniibos  prdhibitioneis,  Jcc.  ctfp.  de  malitia  judjcis 
^^Qlaris,  Act.  4r  C0p*  de  po^na  jmpedientium,  &c;  See  also  arcnbishop  Bancroft's  *  ob- 
jections, 9  Co.  Jn$tU.  60i,  609,  ^c.  Codex  Leg.  Ecclc9iait.^AnglU.  P.  1066<  Pre/,  (o 
Codex.'p.  19.  ... 
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if  gT9iite(i|,  yet  the  writ  onghl  tiot  to  be  if&tXeAj  and  therefore  the  oer* 
tx&caxe  or  si^ni^cavil  must  be  special  and 'certaiii.(*) 

Again^  this  definition  or  eHciimecripUoti  of  heresy  if  by  anr  act  of 
parliamenty  and  tho  the  matter  of  it,  viz.  Heresy  f  be  of  ecclesiastical 
CQgnisanoe,  yM  tl^e  ii^rpretalion  of  the  act  of  parliament  is  of  a 
temporal  cognizance,  .especially  where  a  temporal  interest,  and  tho 

Sreat^t  temporaUnterest  ifi  ttte  world,  iMiQely  life,  is^xmcemed :  wo 
ave  many  acta  Of  partiameht,  that  concern  mattors  of  eeelestasrieal ; 
cegnisaaoe,  «i  touching  clergy'  and  poi^ atvem,  toQching  trntrimony 
aQd  theprohibited  degrees,  yet  wheHf  these  acta  of  parliament  come 
v6he  expounded,  the  lempbral  judge  bath  the  cognizance  of  them. 

The  ^BXuiecfzJfi  4.  hath  two  notable  daoses,  one  whereby  th6 
.ordinary  hath  power  to  arrest  for  heresy^  there  is  in  that  dause  -no 
express  provision,  that  oredence  shall  be.  gcfea  to  the  oidinafy  and 
tbereforejf  he  arrest  for  that,,w^ich  is  not  heresy,}  the  arrest  is  on* 
lawful,  and  as  an  incident  to  an  interest  at  ^^inmoa  law^  irfar.  iho 
liberty  of  the.  Subject,  the  temporal  court  hath  power  to  determine^ 
whether  it  be  heresy  or  not,  ai  is  abo?e-shewo:  Che  other  ciause  ia  a 
power  committed  to  ihe  ordinarj^  to  deliver  over  the  party  convict  to 
the  sheriff  to  be  executed  idtfaDut^aBy  writi]fe  hmreiu»vomhtrendo. 
HhiB.  was  introductory  of  a  new  latv,  and  therefore  4he  lAieriff  of 
,  .  officer  might  possibly  scruple  not  only  whether'there  were 
[410  ]  such  a  sentonce»(a)  but  .whether  the  things  for'  which,  the 
party  was  Condemned  a$  an  heretic,  were  realty  heresy;  bat 
lo>void  all  difficulties  of  this  kind  this  nnusual  clau^  is  added,  thai 
herein  credei^te  ehuU  be  given  iif  the  xtibeeedn  or  hie  eammissary* 
.  We  .are  her ^  in  the  case  of  an  act  of  pisirliament,  kn  act  that  jntro^ 
duceth  a  new  circnmscrlptipti  pf  heresy,  an  act  that  concerns  the  Hfe 
of  the  subject,  in  a  business^  which  after  the  ordinary  hath  passed  h|s 
sentence,  is  now  whoHy  left  to  (he  king,  who,  tho  he  bo  supreme  in* 
'  matters  eccleaiastical  as  well  as  temporal,  yet  in  the  issningof  his 
writ  de  kmMico'  cpmbutendo  is  looked  upon  by  the  ecctesiaatical 
jjadge,  as  acting  by  hi^  secular  power,  for  that  is'tbecbnclusionoftbe 
sentence,  viz.  that  he  be  left  to^the  secuinr  power^  in  this.he  acts  not 
minisierialty  but  judicially^  and  therefore  upon  all  accounts  iQust  have 
a  certain  rot^rn  of  the  cause  of  the  heresy ,  and  if  it  shall  appear  to  him, 
or  to  the  chancellor,  that  itr  to  seal  the  writy^that  the  return  containe 
not  any  certainty  of  ^he  heresy,  or  that  which  is  returned  as  an  he« 
rosy,  be  not  such  as  is  described  by  the -statute  of  1  Eiiz.  no  writ  de 
hmretico  comburendo  ought  to  issue,  whether  thie  cOnviptioti  be  by 

(he  high  commission,  or  diocesan^  or  con  voeat iou;(&) 

*  "       '  .     •        ,   •  .    .  -    ,.  '    .     ■  ' 

JBUcka.  G>m.  libw  iv.  ch.  4.  p.  43, 44.  &Q.  1  Hawk.  P.  Cc^ch.  St3.  - 

(*)  The.aame  reuoiiiiig  hotds  in  granthig  the  writ  de  exeammunictUo  capiendo,  fot 
that,  afiboting  (he  liberty  of  a  man'fl  person,  concern9,a  temporal  interest. . 

\a)  There  could  be  no  room  for  this  scruple,  because,  unless  the.  sheriiF  was  present  at 
pronouncing  the  sentence,  the  ordinary  had  no  p<m6r  by  2  H.  4.  to  deliver  the  heretic  to 
the  sheriff,  nqt  could  the  sheriff  proceed  tp  execute  him  without  a  writ 

(6)  Since  our  author  wrote,  Altho  no  alteration  has  been  made  in  the  definition  of  he-' 
resy,  which  still  subsists  upon  the^foot  of  the  statute  t>f  1  EUz.  yet  the  severer  part  of  the 
puniaiiment  ia  taken  away,  tfnd  the  doubt  removed,  whether  the  party  b«  liable  to  a  writ 
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CHAPTER  XXXI. 

COKCBRMIVO  HOMICIDS  AND  FIRST  07  SSLF-KaLINa  Otf  FELO  DS  8B. 

'.  '  .  •     •  .... 

Hatino  gone  thro  the  plea9  of  the  erowh  touching  high  treason,  mis- 
prision of  treason,  and  petit  treason,  the  order  that  I  Have  proposed 
leads  m^  to  consider  of  ietony,  ^ci  and  these  are  of  two  kinds,  felonies 
by  the  common  law,  and  felonies  made  such  by  act  of  parliapi^nt; .'. 

Felonies  by  common  law  are  such,  a»  either  concern  the  taking 
away  of  life,  or  concern  the  taking  away  of  goods,  or  concern  the 
habitation,  or' concern  the  o^strnclion  of  the  execution  of  justice  in 
crimmal  and.capital  causes,  as>  escapes,  rescues,  '4^.  /   ' 

In  the  first  place  therefore  come  to  be  considered  those  felonies  or 
offenses,  that  relate  to  life  or  the  taking  away  thereof  without  due 
process  of  law ;  ^nd  this  again  is  either  that,  which  concerns  the  loss 
of  life  happening  to  a  man's  self,  or  happening  to  another. 

As  to  the  first  of  these,  natnel^y  the  consideration  of  that  offense  or 
crime,  that  coiA:ems  a  man's  own  life,  where  there  is  no  other  offen- 
der but  the  sufferer,  this  falls  under  these  two  heads  or  divisions. 

•L  Homicidint^  suuipsiua,  or  felony  of  a  man's  self.    . 
.   II.  Infortuniunij  or  pure  accident,  or  at  least,  wherd  nO  o(ber 
reasonable  creature  is  concerned  in  tha  effecting  of  it. 

Of  the  former  of  these  id- this  tshapter. 

Feh  de  se  or  suicide  is,  wheire  a  man  of  the  age  of  discretion,  and 
compos  mentis,  Tokintarily  kiUs  himself  by  stabbing,  poisoni  or  any 
other  way. 

No  man  hath  the  absolute  interest  of  himself,  biit  1.  God  almighty 
bath  an  interest  and  propriety  in  him,  and  therefore  self-         ; 
murder  is  »  sin  hgainst  God.    2,  The  king  hath  an  interest  [  41^  3 
iQ  him j  and  therefore  the  inquisition  in  case  of  self-murder 
is  feioniA  ^  volxtriiaril  seipsum  inter/ecU  ^  mUrderavii  coHira 
pacem  domihi  regis. 

Co.  Liit.  §  194,  fol.  187.  a.  iK  11.  Jae.  WrighPs  case,  a  matt  to 
the  intent  to  make  himself  impotent,  and  thereby  to  have  the  more 
colour  to  beg,  caused  another  to  strike  off  bis  hand,  for  thi3  they  were 
both  indicted;  fined  and  ransomed^ 
,  .  •       .       • 

•e  M^retieo  emiAurvnioy  fat  by  39  Car,%  cap,  9.  tfait  writ  itnd  all  prooeedingfs  thereon^ 
umI  all  capital  poDiahments  in  purauanoe  of  ecclesiastical  oeonires  are  utterly  abolished 
and  taken  away,  so  that  heresy  is  now  punishable  only  with  ezcommonication,  (except 
in  the  esse  of  a  clergyman,  who  is  also  to  be  deprived  and  degraded;)  the  ci?il  effects  of 
which  are,  that  the  party  conunontcated  is  disabled  from  making  a  will.  Bmnb,  of  WiUs^ 
F*rt.  2.  §  39:  or  from  suing  for  any  debt  or  legacy,  Ib%d*farU  5.  §  6.  or  doing  any  lega(; 
tct,  Co.  LU,  133.  6..8nd  if  the  party  do  not  submit  witKin  fo^y  days  after  publication, 
^pon  a  9ign\fieatit  into  Chancery,  there  iftsuea  a  writ  ^e  excommttmeafe  eapiendot  by 
▼irtue  of  which  he  may  be  arrested  and, detained  in  priaon,  till  he  do  submit;  so  that 
^re  seems  now  to  be  i^o  material  difference  betwe^i  a  simple  heretic  and  a  relapsed 
Mretic,  for  excommunication  not  being  a  definitive  sentence,  but  only  a  process  for  con. 
.^cnpt  to  mfbrce  obediehce  to  the  sentence,  wheixever  the  party  comptiea  with  it  by  ra- 
tfMting,,  doing  penance,  Sfc,  altho«  rekpeed  hmtioi  he  ii»  to  be  absolved. 
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A  ih^n  or  woman  as  to  capital  offenses  is  of  the  Osgeo/fiiscreiion 
at  fourteen  years  old:  vide  gum  supra  dicta  8Uf\t  cap.  ,3, ' 

Con^oa  mentis. 

If  he  lose  his  memory  by  sickness,  infirmity,  or  accident,  apd  kills 
himself  he  i»  noi  felo  tf^.M,  neither  can  he  t>e  said  to  commil  iqurder 
upon  himself-or  any  other. 

'  I:f  a  man  giyes  himself  a  mortal  stroke,  while  he  is  twn  eompoBi 
«nd  Teeo vers  his  widerstanding,  and  then  dies,  he  is  uol  felqdese^  for 
tho  the  death  complete  the  homicide,  the  act  must  be  t/uit,  wiiicb 
makes  the  offense. 

.;    P.  22  E.  3.   Coron.  'S44.  Ca.  P.  C.  d4.  vide^  eupra  cap.  4.  who 
shall  be  said  non  compos. 

'It  is  not  every- melancholy  or  hypochondriacal  distemper,  that  de^ 
nominfiites  a  man  non  pompoSf  for  there  «Lre  few,  who  commit  this 
ofiense,  hot  are  under  such  infirmities^  but  it  must  be  such  an  aliena- 
tion of  mind,  that  rendeJrs  them  to  be  madmen  or  frantic,  or  destitute, 
of  the  use.  of  ^reason:  a  lunatic- killing  himself  in  the  fit  of  lunacy  is 
not  felo  de  se,  otherwise  it  is,  if  it  be  ai  another  time. 

YihaX^  voluntary  killing. 
.   If  a  man  voluntarily  give  himself  a  mortal  worind,  and  die  within 
a  year  and  a  day  of  that  woUnd,  he  i^felo  de  scy  and  he  cannot  purge 
the  crime,  nor  the  forfeiti^re  inflicted  by.  the  law,.by  bis  repenting  of 
what  he.  had  done.  S/E.4.  4.  - 

.    It  must  be  simply  voluntary,  and  with  an  ifitent  to  kill  himself. 
N    If  ji.  with  an  intent  to  prevent  a  gangrene  beginniug  in  his  liand 
doth  without ^ny  advice  cut  off  his  hand,  by  which  he  dies, 
f  413  ]  he  is  not  thereby  feh  dese  for  tho  it  was,  a  voluntary  act, 
yet  it  was  not  with  an  intent  to  kill  himself. 

It  is  s^id  Co.  P.  C.  p.  54^^and  by  Mc*  DaltqnyCap.  9d.,(a)  that  iT^. 
gives  JS.  a  stroke,  that' he  falls  to  the  ground,  A  draws  his  knife  and 
holds  it  up  for  his  own  defense,  ^.  in  haste  falling .  upon  B.  to  kill 
hyn  falls  u^n  the  knife,  whereby  he  is  wounded  to  death,  ^.  i^/elo 
descy  and  for  that  they  cite  44  jB.  3^  44.  44  ^dss.  17.  wliere  indeed  it 
is  adjudged,  and  that  ri^tly,  that  B.  is  not  guilty,  and  shall  not  forr 
feit  his  goods,  and  that  n  is  not  barely  se  dtfendendoj  for  he  did  not 
-strike,  only  held  up  his  knife,  and  so  is  simply  not  guilty ;  and  all  that 
Knivstt  says  is,  Est  trove,  que  le  mort  gecise  lui  mesme,  and  adr 
judged  that  B.  is  not  guihy,  nor  his  goods  forfeit :  but  Knivett  says 
not,  that  ^.  ia/elo  de  se,  neither  indeed  is  he,  but  it  is  only  per  ir^for- 

tunixim*  •        ^    ' 

But  '\{Ji,  had  stricken  at  J9.  with  a  knife  intending  to  kill  him,  and 
missing  B.  had  stricken  himself,  and  killed  Jiimself,  there  hei  had 
been  feh  de  se,  because  that  sfct,  whereby  he  intended  to  murder  A 
shall  have  the  same  construction,  if  it  kill  himself  or  apy  other  per- 
son, as  it  should  have  done,  if  it  had  taken  its  Icffect  upon  B.  de  qu9 
infra. 

Touching  the  forfeiture  of  Pefo/fe#e. 

(•)  New  Edit,  IW.  W  i44. 
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He  doth  QQt  forfeit  his  land&  nor  his*  wife'9  dowen 
But  he  doth  forfeit  bis'  goods  add  chattels. 
As  to  the  relation  of  the<  forfeiture.  . 

Baron  and  feme  joint  purchaseFs  of  a  term  for  years^  Che  husband 
drowns  himself,  the  lease  is  forfeited^  and  the  wife  surviving  shall  not 
bold  it  against  the  king  or  almoner,  Flowd  Cam.  260.  i&.  Dy.  108. 
Dame  //a&>  case,^  in  Dv:tfich  all  the  judges  agreed,  but  seem,  to  inti^ 
mate  different  reasons:  fFeslon  held  the  relation  was  only  to  the 
death,  but  the  title  of  the  king  and  a  common  person  comipg  toge* 
ther,  the  king^stitle^ shall. be  preferred,  biit  yet  they  concluded^  tnat 
the  fqrfeitu're  relates  to  the  first  act,,  whereby  th^  felony  was  commit- 
ted,. namely  the  throwing  himself  into  the  water,  and  so  the 
kiDg^9  title  commenced  in  the  IMe  of  the  husband,  an4[4I4] 
ambunti^  to  a  forfeiture  in  his  life*time,  when  by  law  it  was  ^ 
iaiiis  power,  either  by  his  disposal  or  forfeiture,  as  by  outlawry,  to 
bind  the  interest  of  the  wife^  and  therefore  they  say,  that  if  a  villain 
giye  himself  a  mortal  woundf  and  the  lord  seize  the  goods,,  and  thea 
the  THllaia  die  of  the  woimd,  the  king  Shall  have  the  goods  against 
the  lord,  and  with  this  agrees  LitHeton^S  jS.  4.  4«  ,      . 

That  the  law  was  well  resolved  in  that  case  I. do  not  dou1>t,  but  I 
am  not  satisfied,  that  the  relation  of  the  forfeiture  is  to  the  time  of 
the  stroke  to  all  purposes,  no  more  than  in. case  of. another  felony, 
for  suppose  a  man  should  give  himself  a  mortal  stroke  and  live  elevea 
months  after,  how  shall  he  support  himself  and  his  family? 

But  whereas  in  other  cases  of  other  feloDies  the  forfeiture  as  to 
goods  relates  ^either  to  the  stroke^nor  to  the  death,  but  to  the  convic- 
tion, here  the  forfeiture  irelates  not  barely  |o  the' presentment  or 
inguisitiop,  but  to  the  death. in  case  of  a^e/o  de  se^,  for, being  his  own 
executioner  he  prevents  any  formal  conviction,  as  in  other  felonies* 

But  yet  in  order  to  this  forfeiture  it  is  necessary,  that  there  should 
be  a  record,  to  entitle  the  king,  viz.  an  inquisition. 

loqui^tions  therefore  in  this  ease  are  of  two  kinds,  vit.  if  the  body 
cannot  be  -seen,  then,  it  is  4nquisible  before  the  justices  of  oyer  and 
terminer^  yea  or  before  the  justices  of  peace  of  the  county,  /or  it 
is  a  felony,  and  within  thlit  extent  of  iheir  commission,  U,  37  &it. 
B^  R.  Lapghlon^s  case,  Co.  P.  €.  /?;^fi.,(6)  and  accordingly  adjudged 
Af.  1656.  in  Qreeve^s  case. 

And  so  if  an  indictment  of  felony  be  before  comticiissidners  of  oyter 
&nd  terminer  or  goal-delivery,  fye.  and  di/ugam  fecit  be  presented, 
if  process' be  made  against  those,  that  have  the  goods,  the  flight  may 
be  traversed,  for  it  is  but  an  inquest  of  office,  and  shall  not  conclude. 
47£.  3L2J5, 

But  it  is  th^re  J)eld,  that  if  an  inquisition  be  taken  before  the  coro- 
ner iHper  visum  abrporiSf  that  a  ipan  is./elo  de  se^  that  inquisition 
shall  be  conclusive,  and  is  .not  traversable  by  the  executors  or  ad- 
ministrators of  the  deceased,  Co.  P.  C.  p.  55,  and  the  like 
seems  to  be  held  by  Stamford^  P.  C.  p.  183.  b.  where  a  [416"] 
f^gam  fecit  is  presented  before  the  coroner  super  visum 

(6)  In  Mkrgint^ 
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eorpariSf  where  it  to  f^ndji  0itt  a  murder:  was  commiited,  and  Ihe 
murderer  fled;  and  yet- tb6  6fleiider> himself  shall  be  received  (q  plead 
DQt  guilty  to  the  indictment  or  inquisition  before  th^  coroner,  as  by 
iaiiy  experience  it  appears^  tho  Stamford  makes  it  tfaeVe  a  questioa 
whether  the  yu^a^nyecfV  be  traversablev 

And  therefore  I  remember  in  the  king's  bench  in  the.case  of  Barr 
€ldy.it  was  ruled,  that  in  easeof  jftn  iaqnest  before  ^he  coroner  super 
vintm  corporis  J  wherein  the  party  was.  found  ye/io  dk  se^  theinquisi- 
tioii  was  quashed  inliie  king's  bench,  because,  upon  examination  it 
appeared,  that  ihe  coroner  refused  to  let  the  jury  hear  witness  on' the 
part  of  him  that  was  dead^  to  prove  that  he  was  notfeio  de  se^  for 
the  coroner  ought  to, hearse vidence  on  both  sides,,  partly  because  it 
waiB  doubted,  that  the  inquisition  in  this  ease  was-condiusive,  and  a 
conviction,  and. not. traversable,  apd  the  court  of  king^s  bench,  who 
iire-the  sovereign  coroner,  did  set^astde  that  inquisition,  and  order 
the  coroner  to  inquire  de  novo  super  visum  corporis^  beeause  the  foody 
was  yet  lo  be  viewed.  H.  1658.  B.  R.  Barttay^s  case..(c) 

.If  an  inquisition  be  taken  before  the  QOX(mexsvper>vtsumceprpcriSf 
whereby  the  party  dead  is  found  to  have  died  per  in/oriunium,  if  it 
is  suggested  oo  the  part  of  the  king  of  almoiier,  that  he  was  Jelo  de 
ssj  a64  In  the  king's  l^eoch  a  ^rit  of  meliti^  inquirendum  is  prayed 
^the  sheriff^  it  seems  it  ought  not  to  be  granted^  because  the  corbner 
is  the  proper  officer^  and  accordingly  it  was  denied  in  Paseh.  24  Car,  8. 
and  if  granted,  and  an  inquisition  taken,  h  hath  beeu  held  void(cO  by 
the  statute  of  28  E.  3.ycap  9.  tho  many  precedi^uts  oif  such  writs  are 
extant.  H.  37  Biiz.  B.  RJCroke,n::iS.  Harleston^s csm^  F.  N,  A 
144,2fifa.(e)       . 

But  it  ^ems,  if  the  coroner^s  inquisition  -  omit  the  finding  of  the 
^oodjs  of  ihe  fefo  de  se,  that  may-  be  supplied  by  a  writ  of  melius  m- 
fuirtndum  directed  to  the  sheriff,  forthat  is  not  within  the  statute  of 
USE.  3. 

But  whensoever  any  inquisition  is  taken  by  the  sheriff  by 
[  410  3  &  writer  commission  of  melius  inquirendum^  without  que»«> 

.  tioh  that  inquisition  is  traversable. 
'  If  an  inquisition  be<  taken  before  the  oaroner  super  visum  corporis 
ie  vifHs  ^  B  C  and  Z>.  ^nd  says  not  de .  quatuor  viUatis  proximi 
adjacent\  according  to  the  statute  of  4  E.  1.  de  corona toribus^(fy 
yet  it  hath  been  held  the  inquisition  is  good,  because  the  statute  is 
only  directory.  H  1658.  i^.  A.  ^are/ay '«  case.  (^)      ^ 

But  altho  an  ii^jquisition  taken  before  the  coroner^^;9er  virafneor- 
jvort^in  the.point  of/e/acfe^e  is  of  great  ai:rtborlty  and  a  sqffioient 
record,  whereupon  process  may  be  made  against  those  that  detaitt 
the  goods  found  in  the  inquisition,  yet  it  seems  to  ms,:ihat  it  is  tra« 
versable  in  the  very  point  so  foimd,  for  it  id  but  an  inquest  of  office, 

tad  whereupon  the  party  grieved  thereby  can  have  no  attaint,  but 

.  •  ■  •     '  •  •  • 

'.     (c)  2  Ad.  90. 101.     -  (d)  3  iliuitr.  204. 

(e)£dit.  1718.^.322,554. 

(/)  Thw  statute  irns  bat  ap  ftfiirtiMiice  of  the  coQiroan  kw,  BriL  7.  «. 
(^)  2  iSi<i.  144.  See  alM  th«  £tn^  Teniu  Gtoms,  ^  1  iS^.  304. 
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Either  wise  it  i»  of  a  [^resentiDedt  ol^ifugan^fecii  before  th6c6roAe^« 
.-8^.4.4.     ■     •'  •       '-. 

The  coroner  hath  ^irer  super  visum.  eorporU  to  inquire  touching 
the  tnurder  or  ioterfection  of  the  party  that  i&dead,  and  aW  of  aD 
accessaries  before,  and  of  their  flight,^  but  not  of  accessaries  after  the 
fact.  4  ^.7.  18.  A.(A),yet  the  party  presented  before  the  coroner  to 
bei  principal  or  accessary  before  is  not. convict  by  sU'ch  presentpaont, 
"bat  shall  be  arraigned  and  plead  to  the  felony,  and  I  know  no  differ- 
ence between  that  and  this^  and  it  oeetns  -unreasonable/ that  bf  an 
inqaest  taken  against  a  dead  person,  whereby  he  is  "found /e/o  dese^ 
that  the  executors,  administrators,  legatees,  and'  children  of  the  do- 
ceased  should  be  concluded,  and  lose  the  goods  of  the. deceased  .witb- 
/^t'  an  answer,  by  an  inqusition  which  may  be  taken  by 
the  coroner  behind  tbeir  backs,  land  I  find  no^book  expron  [  417  j 
it)  it,  but  the  opinion  of  my  lord  Coke^  P.  C.  55.,(t)  for  the  \ 

doubt  of  Mr,  Stctmfchrd,  P.  C.  483*  is  only  \k\M\  ^  fu^am  fecit^  and 
id  the  ;ease  of  Barclay  1658;  the  Court  of  King's  Bench  were  noC 
satisfied,  that  it  was  cohclQsiire.  ^  -         . 

'  P.  45  jS.  3.  inter  cammunia  seaccarii  there  wais  a  presentttieiai 
(before  the  coroner,  as  it  seefms,  but  ,it  is  no(  so  expressed  in  the 
record)  that  Waller  Page-  fehniei.  se  submersili  4"  "^ic  felo  de  «e 
</et^enf7,  and  thereupon  a  writ  issued  out  of  the  Exchequerto  if^quire 
what  Sebts  were  due  to  Walter  Page  >  the  sheriffs  of  London  took 
an  inq^uisition,  whereby  it  was  found  th^  iSim^fi Isohg  oi  Essex  wais 
indebted  to  Walter  Page  at  the  -tinie  of  his  death  in  46/.  by  bill, 
thereupon  prociess  issued  against,  Sinion  Long  to  answer  the  debt, 
who  came  in  and  confessed  he  owed  the  debt  to  Walter  Page^  dicit 
tamen,  quod  domino  regi  reddere  nbn  debet>  quia  qualitercnnqu^ 
prsesentatuAi  fuit,  quod  dictus  Walt erus  Page  neqnher  and  felpnic4 
8<d  suhmersit,  ut  prsedicitur,  idem  Wnllerus  Page  hiterfectus  fuU 
per  emulos  suos,  &  per  ipsos  ih  ijuodam  fossato  in .  loco  yocato  the 
wilds  in 'com.  Surrey  jiro^ectus,  absque  hoc,  quod  ipse  ^liqualitet 
^  sut>niersit ;  and  thereupon,  isssue  was  joined^  and  by  a  jury  of 
Surrey  found,  quod  dictua  Waltertis  Pcfge  fait  interfeotus  per  emu* 
los  suos,  At  in  fossato  prpjectus,  absque  hoc,  quod  ipse  aliqualiter  se 
Bubmersit.  ' 

There  a  trayer9e  was  taken  to  the  presentment,  which  must  needs 
be  before  the  cproner  1>y  the  whole  circumstance  of  the  case,  tho  the 
ck)rbn^r  be  not  mentioned  in  the  record.  '^ 

And  with  this  agrees  the  book  of  8  B.  4.  4.  that  the  finding  of 

one  to  he  felo  di  se  is  traversable,  tho  found  before  the  coroner;  but 

'  •  ■    - .         ■  ■  .  *      -    ■ 

(i)  TbU  trnm  m^  nothings  directly  bf  the  o6roner*«  power  to  inquire  of  aeoeMu-iee,  yet 
}>y,-r«8olv«iijf,  that  ID  cue  «f  an  tfc^aaary  befdre  the  fad  pl-eaented  befbre  the  coronei^ 
if  it  wai  found  b»fled,  he  ehooid  foriblt  hiei^oada,  l^t  not  soin  caae  of  ah  acceaeary  aftet 
^  iaet,'  it  eeeina  ttiimply  to  imply,  that  the  coroner  had  joriadiction  in  the  one  case,  bat 
Aot  in  the  other;  moid  SUmrford  aayv,  that  the  judges  in  tiiat  ease  of  4  H.  7.  abridged  tlis 
coroner  of  a  power,  which  ne  would  have  usurped  jn  inquiring  of  those,  who  were 
■^ea  after  the  murder.    See  to  this  purpose  Dtdimm  33. 

(>)  See  alMi  to  the  same  purpose  ii96«  317. 
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indeed  it  holds,  that  a  fugam  feeii  presented  befoto  the  coroner  is 
not  traversable,  quia  anniient  ley  de  car6ne.(k)  . 

If  there  be  two  coroners  in  a  county,  the  outlawry  most  be  given 

by  boUi,  uilagatu9  est  per  judicium. coronatorum^  yetone  oJT  them 

may  take  an  inquUitionni/^er  9£9iimco;7?or»,  Af.  6^7  E/iz.C.  B,{1) 

By  the  statute  of  3  H.  7.  capi  1.  the  coroner  ought  to  re- 

[418  J  turn  and  certify  the  inquisition  taked  by  him  In  the  next 

goal-deiiTery,  or  intathe  king'a  bench. 

And  thus  far  touching  fel6  de  se  and  his  forfeiture. ' 

There  is  another  kind  of  death  of  a  mah,  which  inay'beconsider'> 
flCble  in  this  place,  namely  the  death  of  a  man  per  infortuniumy  and- 
this  is  of  two  kinds, V>^- 

'  1.  Where  one  man  is  the  cause  of  another  m^n's  death  without 
anyiil-intent,  And  by  misfortune:  of  thi^  I  shall  treat  nnder  the  dis- 
tribution of  homicide.  .     ,   ^ 

'SL4  When  a  man  comes  to  an  untimely  end,  whef^  no  other  rea* 
aotiable  qreature  conciirs  to  it,  ^nd  this  is  properly  per  in/erfuniufk^ 

As  where  a  man  iisilis  from  an  horse,  or  house,  or  boat,  or  into  a 
pit,  or  a  tree  or  tile  fak  upon  hiin  and  kill  him,  pr  is  killed  by  a  beast^ 
in  this  case  the  coroner  btight  to  Jake  an  inquiry -super  visum  cor* 
porisj  and  also  of  the  manner  and  means,  how  be  came  by  his  death, 
and  of  the  things  whereby  it  happened^  and  of  the  valUe  thereof,  be- 
cause in  mahy^cases  (here  is  a  forfeit  beiohging  to  the  king  as  a'de6- 
dand,  whereof  in  the  next  chapter.[i]  '  :  <       ^ 

{k)  See  Slamf.  Pr^ng.  46.  ^     .  (^  See  06.  70. 


[1]  By  4  Gp9,  IV.  e.  52,  •,  I,  it  elttll  not  Im  tewfiil  for  any  ooroMr,  or  other 
bavin^  Miifaority  to  bold  -  inqaeats,  to  iaaoe  an)r,^warraDt  or  otker  proeeaa  diractiog  ihe 
interment  of  the  reniains  of  pemona  againat  whom  a  finding  offeh  de  §e  shall  be  bad, 
in  any  public- highway;'  bat  such  coroner  or  othec  officer  anair  give  ((irectiona  Tor  the 
priTate  interment  of  the  remaina  of  auch  person  feio  de  ae,  w&Qtit'  any  atake  beiii|f 
driven  through  the  body  of  aOoh  peraop,  in  tfate  church-yard,  or  other  buMal^ground  A 
the  pariah  or  place  in  which  the  remaina  of  snch  peraon  might,  by  the  lawa  or  castoDaa 
of  England^  be  interred,  if  the  Terdict  offeh  de  $e  had  UQt  been  fonpd  agaihat  auch 
peraon,  each  interment  to  he'  made  within  Iwepiy-lbur  honra  from  tiia  finding  of  the 

•  mqniaitioo,  and  to  take  place  between  the  hoorv  of  nine  and  twelve  at  liight'  Proviso 
not  to  authprixe  the  performing  of  any  of  the  ntea  of  Chriatian  burial  on  the,  interment 
of  the  remaina  of  any  auch  peraon,  nor  to  altef,  the  lawa  or  uaagea  relating  to  the 
hvrial  of  auch  pisfaon,  except  so  far  aa  rel^tea  to  the  interment  of  auoh  remaina  in^ocii 
chtirch-yard'.or  buf  ial-giound  at  auch  time  and  in  auoh  manner. 

By  aeif-murder  all  the  chattela,  real  and  peraonal,  which  the  ./e2o  de  at  baa  in  hie  own 
ri^bt  are  forfiut^d,  and  alao  all  chattela  real  whereof  he  ia  posaeaaed  oither  jointly  .with 
bia  wife  or  in  her  right,  apd  alao  all  bonda  and  other  peraonal  thtnga  iq  action  belonging 
•olely  to  himself  and  alao  all  personal  thinga  in  action,  and,  aa  aomcaay,  totire  chattela 
in  poaaeaaion  to  whieh  he  waa  entitled  jointly  with  another,  on  ai^y  a<^iount  eieept  th^t 
of  merchabdiae.  But  it  ia  aaid  that  lie  ahall  forfeit  n  moiety  only,  of  auch.  joint  chatteln 
aa  may  be  aev^red,  and  nothing  at  aU  of  What  he  was  ponaeaaed  of  aa  executor  or  ad- 

^  miniatrator.    H|a  landa  of  inherilanoe  are  n6t  forfeited,  nor  hia  wife  barred  of  dower. 

'  Mo  part  of  hia  peraonal  eatato  vesta  in  the  kktf  before  the  aeli^urder  is  found  by  fome 
inquisition.  But  after  inquiaition  it  ia  forfeited  from  the  time  the  sot  done.  4  BL 
Cam.  190.  n.  33.  Si^pUne^  C.  L.  145^7.    Seepeei^  ek  33,  mete. 

;  Salcide  conaiata  in  a  man*a  deliberately  putting  an  end  to  hia  own  exiatenee,  or  com* 
nitting  any  nnlawfol  malidoua  act,  the  consequeooe  of  wbich  is  lus  own  dsath— as  if 
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•flemptUig  to  kill  s&«|htr  be  niM  omd  hit  anugopiit^s  tword,  or  ihootiiii^  «t  ftnother  the 
giin  bursts  and  kilb  bimtel^  4  fi2.  yom.  189.  ' 

Bdt  the  act  loutt  be  strictly  his  owB,  for  if  a  man  desire  another  to  Kill  hiin,  who  teon^ 

rliea,  the  person  kilfed  is  n<A/<2o  di  fs,  thoiiirfa  the  luHer  is  a  norderer.  1  Hnwk,  c.  27^  t.  6. 
J^usseU.  434, 496. 

8o  he  must  be  of  years  of  diseretion,  and  in  his  senses.  4  BL  C.  189. 

THere  may  be  an  accessary  before  the  fiict  to  telf-morder,  for  if  a  man  ^rsoadea 
another  to  kiu^imself;  and  he  does  so,  the  adviser  is  goilty  of  moirder,  as  an  accessary  • 
helwe  tfae.ftet  4  BLC.  189.  JMio.  13(.  JUx  w.  Ru$ieU.  iU^NL  CC  12.556.  raiqp*f 
Caae,4i{<f.44.^.  ,. 

Where  two  persona  agree  to  die  together,  and  one  of  .them^  at  the  perstia^ion  of  the 
other,  boys,  poison  and  mixes  it  in  a  potion^  and  both  drink,  of  it,  and  he  who  botkght 
and  made  the  potion  sorvivetf  by  using  proper  remedies,  andibe,otli^r  dioi;  it  is  said  to 
be.thtB  better  ii^inion,  thai  be  who  dies  shall,  be  adjudged  a  felode$e^  because  alt  that 
happened  Was  originally  owing  to  his  own  wicked  porpoae,  and  the  other  only  put  it  ia 
his  power  to  ^zecato  it  in  that  particular  manner. -1  Hawk,  F»  O^e,  21,  s.  6.  KeiltD,  19& 
Jlb0r,754. 

If  a  raa»,  iolepding  to  shoot  at  anoAh^^  mortally,  womid  himself  by  the  bursting  o£ 
the  ^iHi«he  is  f$lo  di  se;  his  own  death  being  the  consequence  of  an'  unlawful,  ma. 
licioas  act  towards  another*  It  has  also  been  «aid,  that  if  A.  strike  B.  to  the  ground, 
and  .&.  draw  a  kniie  and  hold  it  up- for  hisown  deface,  and  A,  in  hasto  ftllling  u|>on  B. 
to  kill  him,  (all  njton  the  knife  and  be  thereby  killed,  A^.'iafdBda  «a;  3  li^L  54.  Daft, 
f.  144|  but  this  baa  be^n  doubted.  1  /leiqftMis,  P.  O.  c.  37,  •  4. 

A  husband  and  wife  be)ng'iri  extreme  poverty  and  great  distress  of  mind,  th^  husband 
iaid,  '^  I  am  weary  of  Kfe,  and  will  destrby  myself;*'  npoli  which  the  wifb  replied,  **U 
yoa  do,  t  will  too.**  The  man  bought  some  polson»  mixed  it  with'  some  iiriok,  find  ihij 
both  partook  of  it.-*iThe  husband  died;  but  the  wife,. by  drinking  salad-oil,  wbii^ 
j?a.oeed  sickness,  recovered,  and  was  tried  for  the' murder  of  her  husband,  and  acquitted; 
but  solely  on  the  ground  that,  beirtg  the  wife  of  the  decreased,  she  was  under  his  cod. 
trol ;  'and  inasmuch  as  the  proposal  to  ooHnmit  fuicide  had  been  first'  sn^rgested.  by  him, 
It  waa  Qoosidered  that  shewaetiot  a  free  agent,  and  therefore  the  jury,  mider  the  direc* 
fioqdf  ^hoiodgQ  who. tried  the  case„  pronounced  «.  verdict  of  not  guilty.  -  AtwnytnQui 
referred  to  in  lUg.  v.  AUiten,  SC.if  P.  418.  ilCwre,  754.  1  Ru$9.  on  C.  508.  ^ 

'  Havoking  speau  with  some  warmth  against  an  unticoountiibie  notion,-  which  he  says 
prevailed  evon  in  his  time,  that  ever^  one  who  kills  hiniself  must  be  mm  sompds  of 
fooree;  becf oao  it  is  said  to  be  impossible  ihat  a  man  hi  hir  sepsea  should  do  a  thing  so 
contrary  to  aature  and  all  sense  and  reason.  9ut  he  argues,  that  if  this  doctrine  were 
Ikllowable,  it  might  be  applied  in  excuse  of  many  other  crimes  as  well  as  tliis ;  as,  for 
instance,  that  ora  mother  mncderi()g  her  chil^,  which  is  also  against  nature  and  reason; 
lind  this  consideratiQii,  instead  of  being  the  highest  aggravation  of  a  Crime,,  would  make 
it  no  crime  at  all ;  for  it  is  oertaie  a  person  Ron  compos  meiu'ss  can  he,  guilty  of  no  crime. 
1  Haie&.  e.  87,  a,  3. 

If  one  encouragei  another  to  oonkmlt  iuicide,  «nd  is  present  abetting  bf  m  while  he 
does  set,  sueh  person  is  guilty  of  murder  as  a  principal;  and  if  two  enooorage  each 
ether,  to  mvrder  themeelves,  and  one  dees  so,  t(ie  other  being  present,  but  failing  in  the 
^mpt  on  hiipself,  the  Uttor  is  a  principal  in  the  murder  of  the  first ;  but  if  it  be  on- 
eertain  whether  the  deceased  really  killed  himbelf,  or  whether  he  oime  to  his  death  by 
accident  beibre  the  moment  when  he  meant  to  destroy  himself;  it  will  not  be  mnrder  in' 
either.  Jl.  v.  Jfywh  k,^R.O.  C.SSiS.  SLy.  AUiton^B  (7.  Sf  P.iiS^  Bee  Po$t,  Cl^p, 
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CHAPTER  XXXIL 

OV  BSODA99S.  . 

ftvouLABLT  Ihat  Qiolreable  good,  that,  brings  a  num  to  an  QOfimely 
deajthy  js  forfeit  to  the  kiog,  and  it  is  usually  granted  by  the  kkig  w 
his.  almbner  to  distriblUe  in  charitable  uses. 

Bat  they  are  not  forfeit  till  the  death  be  foond,  which  is  regalarif 
by  .the  coroner,  and  may  be  before  ih^  commissioners  of  goftl^delirery, 
oyer  and  terminer,  0€  of  the  peace,  if  omitted  by  the  corofier,  and 
hence  it  Js,  that  these  goods^  as  neither  the  goods  of  felons  of  tbemr 
selves,  felons  ancil  other  outlawed  persons,  cannot  be  claimed  by  pre- 
scription, because  there  must  appear,  m  title  to  them  by  naatter  of 
record,  before  they  are  forfeited^ 

Upon  tbe  death  of.  a  man  4y  misadventore^  fye,  the  inquisitioft 
ought  to  inquire  of  the  goods,  that  occasioned  the  death,  and  tho 
value  of  them,  and  the  VUiatq,  where  the  mischance  happened, 
shall  be  charged  with  process  for  the  said  goods^or  their  vs^lue^  tho 
they  were  not  deliv^i^  tQ  them,(a)  8  E.  3.  C^r.  M8. 

And  tbi9  is  the  reason,  that  in  every  indictment  of  mnrder,  man- . 
slaughter,  fyc-  the  indicUnent  finding,  that  he  was  killed,  with v  a 
.sword,  siraff,  4^.  ought  to  £pd  also  .the  price,  «tV.  $  so/td9rtim>  be* 
cause  the  king  is  entitled  to  that  instrument,  whereby  the  party  w^ 
kiUed,  or  the  vatu^ '  thereof,  and  ibat  altho  it  were  the  sword  of 
another  ouui,  and  not  faisr^  that  gave  the  i^troke,  Co.  P.  C  57,  58.  tho 
this  doth  not  vitiate  the  indk^tinent  as  to  the  offense  itself,  iho  thjs 
price  be  omitted.   ,  .    \       ; 

Heo^awh  are  of  two  natures:  .1.  Such. as  do  movere  ad 
[  4S0  J  mortem.^  \  S.  Such  as,  tho  they  are  quies.ctniiay  yet  occasion 
the  party's  death:  vide  statute  4  B.  I.  de  officio  eonmataris: 
.1.  Things  moving  to  death:  aisif  a  beastkill  aman,6  £.  ^.  Cor 
ron.  403,  if  a  -man  be  cutting  of  a  tree,  and  th^  tree  fall  upqn  another 
tree  and  break  down  a  limb,  which  Mis  upon  «  man  and  kills  him, 
both, the  limb,  and  the  tree  that  feH,  are  deodands.  8  JS.  2'.  Coe 
ron, ^98. 

^  If  a  man  be  drivii^  of  a  csirt^  and  the  cart  fall  and  kill  a  man,  the 
cart  and  horse6  ate  a  deodand.  B  E.  13.  Coron.  38&  and  so  if  a  cart 
run  over  a  man  and  kill  him,  the  cart  and  hprses  are  forfeit,  8  E,  2. 
Coron.  403.  3  £.  3.  Coro;i.  326,  342.(&)  so  if  the  timber  that  haiigs  a 
bell,  fall  and  kill  a  man>  tbe  timber  and  bell  are  both  foTfeit.(c) 

(a)  This  eue  is  cited  firom.an'  Mer,  hj  FUiA^rUri^  who  adds  at  the  end  of  it,  fiietf 
mirum, 

(&)  A  cart  met  a  wasfon  loaded  iipon  the  road,  andthe  cart  eifdeavooring^  to  pasi  hj 
the  waggron,  was  driven  opon  an  hi|;h  hank  and  over-tamed,  and  threw  a  person,  thai  was 
in  the  eart,  jost  before  the  wheels  of  the  waggon,  and  the  waggon  ran  over  litm  and  kild 
him;  it  was  resolved  in  this  case  in  the  lioiide  eircait  by  PoUexfenknd  Qftgorif^  that  the 
ean,'waggon,  loading,  and  all  the  horses  were  deodands,  because  they  aH  moved  «d  ilur- 
tsm.    1  SaVc  390. 

(€)  8  £.^3.  CoTMM  405.  side  6miru  R$t  virsM  Crosse,  Sfcl  Sid.  307. 
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",  If  Itman  in  mtering  his  horajs^^rownedylhe  hore^  is  ft  deodaDdb 
SE.^.  Coron.40l. 

If  B  man  fall  ibto  Che  water,  and  the  water  carry  hhn  unddr  the 
wheel  of  a  mill/wherebjr  he  is  killed^  the  wheel  is  forfeited,  but  nol 
the  mill,  S  E.2.  Coron.'fSB^.-    -  >  :     ^         "•  '    . 

'  If  a  weight  of  torth  fall  fipon  a  worker  in  a  mine  and  kill  him, 
the  Weight  of  earth  is  forieit^not  the  whole  mine.  I?  A.  d.  Far^ 
ftiture  «0.  .   . 

A  man  falls.frbm  his  horse  against  a  trunk,  whereof  his  dies,  th^ 
horse  is  forfeit  as  a  d|eodapd,  but  noT the  trunk.  3  jS.  3.  Caron.  341; 

Arid  yet;  I  find  strong  authority,  that  in  that  case  the  horse  is  not 
forfeited,  unless  he  throw  his  rider. 

Claua.  S.E:  3,- part  2.  m.  9.  It  was  found  by  inquisition,?' Quod 
fFillielmw  Pawenirim  in  paroohift  beatss  Marim  Stroud  m  coxa. 
Middl^exi  cum  ad-aquavit  qiiendatnequnnl  magistri  8ui,<}ictu$qu<i 
fFiitielmus  redeundp  de  eodem  eqno  per  infbrtunium  cecidUi  &  cuiki 
eodem  equo  per  amieos  sndls  semivivus  dednctus  fuit  «d  hospitiura 
prsBdicti  magistri  dui  Bpad  Fketstreet  in  suburbio  London^ 
&  ijbidem  languidus  vixit  usque  occasumsolis,' qilQ  tempore  [  431  ] 
obiit  ex  casu  pneedicto;  &  quod  preedictus,  equus  tempore 
casds  prcedicti  per  aliquem  vel  ali^uam'non  fuit  perterritus,  per  quod 
habuit  occasionem  vecaJcitrandt 

I'his  hiqiBdsitidii  being  removed  into,  the  chancery  by  Certiorari^ 
thereupon  it  was  adjudged  coram-rege  fy  conoi(iOk.qt4od  equus  prm^ 
diciiis  tanquam  deodamPregi  in  hoe  eaan  ntm.debet  adjudicarij  and 
thereupon  a  vrrit  issues  to  the  sheriffs  and  coroners  of  jLonrfon  recit* 
iag  the  inquisition:  ^  jamque  dictft  eertifieatione  coram  nobis  &:  con-' 
cHio  postro  mspetcta  &  plenius  eitaminfata, nobis  &  dicto  cbncilio  nofr* 
tro  videtur,quM  equus  prssdicttis  tariquam  deodand^  nobis  in  hoe 
casu  non  debet  adjudifsari,"  conuiiands  the  sheriff  and  coroners^ 
^  quod  exactionem,  quam  Johanni  Bleburgh  (the  master  of  the  horse) 
vel  plegiis,  vel  manucaptoribus  suis  in  ~hflc  parte  pro  equo  prdBdicto 
.  Vel  ^Jus.  pretio  itobis  tanqnam  deodand'  teddiend'  fectstis,  ^ipersedis^ 
atis  omnino  &  districtionem  in  hftc  parte  faotam  sine  dilatibne  relax* 
etis.*^.  7!  B.  apnd  Ctuild/ord  18  Novemb. 

Whjjeh  judgment  is  of  greater  weighty  than  any  above  cit^d,  arid 
Baay  be  a  great  guide  in  cases  of  this  nature,  and  therefore  I  have 
cited  it  at  large :  1 .  It  is  a  resolution  subsequeht  to  dll  those  judgments, 
iHht  araabove-mentiond,  for  the  last  of  th^m  is  the  S  E.  3.  and  this 
is  5  S.  3»~  Again,  8.  It  is  a  solemn  judgment,  given  in  Chancery  eordm 
rege^eoneilio  upon  great  examination,  and  the  whole  case  stated  in 
the  inquisition,  and  every  inan  knows,  that  understands  anything 
of  records  of  those  times,  that  eordm  rege  ^  eoneitio  was  the  king's 
legal  council,  namely  (lie  Chancellor,  Treasurer,  Keeper  of  the  Privy 
Seal,  justices  of  ttie  one  bench  and  the  other,  chapcellor  and  barons 
of  the  Exchequer:  these  usually  met  in  chancery  upon  such  occasions 
inder  the  style  of  edricilium:  - 

3.  It  is  a  judgment  given  by  the  king  and  council  against  the  for- 
feiture^ the  whole  case  appearing  upon  the  inquisilioUi  which  isol 
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greater  lament,  tha»  a  jtidgmeot  given  for  tba  kiBg,  becaofe  givea 

byiumself  and  his  officers  9^ainat  his  owp  interest. 

2.  No  vir  touching  deodands'  of  ihi4ig9  not  moveable, 

r  422  ]}       If'  a  RMin  .be  dro w-ne'd .  in  .&  pit^  ^tbo  the  pit  cannot  be  .forr 

feited,  the  coroner  may  charge  the  township  to  stopihe  pit, 

And  mal^e«ntry  thereof  in  ^is  rolls;  and  if  it  be  not  done  ^efope  the 

next  eyrjsof  gdal-deliveryy  Uie  township  shall  be  amerced.    8;  E.  2w 

Coron.  416, 

If  a  man  falls  bom  a.  ha]^>i'iok,.wherel)y  he  dies,  it  is  said.(uo/aj . 
not  adjudged)'  that  it  shall  he  forfeit.   3  E.  3.  Coron,  34^.       . 

If  a  mad  be  getting  up  a  cart  by  the  wheel  to  gather  plums, -and 
neither  the,  cart  por  horses  moving,  the  num  falla  and  dies,  .neither  Ihe- 
cart  nor  horses  are  forfeit,  buit.onty,the  wiieel.  8  ^.  2,.Coronl  409. 

It  seemsj  that  if  a  man  be  under  the  age  af  fourteen  y^ars^and  falla 
from  a  cart  or  horse,  it  shafl  not  be  a  deodand,  because  he  was  ,iiot 
of  discrjetion  to  look  to  himself;  but  if  a.  horse,  bull,  or  the  like  kill 
him,  or  if  a  carl  Tun  over  hrm,  there  it  ^liall  \>e  a  deodand  8  E.  2« 
Coron.  389;  ,SiatnforePs  P.  Cor.  21.  a*  Co.  P.C.p.  57.  for  there  it 
shall  be  imputed  to  the  neglect  qC  the<keeper  of  the  goods,  that  did 
the  mischief,  and  so  it  is,.if  a  tree:  Ml  upon,  one  within  tb^  age  of 
disoretion^  it  is  a  deodand.  ;. 

Touching  deodands  in  ships  or  boats,  these  things-are  observable: 

1.  If  a  sbip  oc  boat'  be  l$tden  with  merchandize,,  tho  it  fall  x>ut  that 
a  man  be  killed  by  themotion  of  the  ship  or  boat,  .yet  the  merchaiv- 
dize  are  no  deodand,  tho  it  be  in  the  fresh  watery  but  ifany  particutar 
merchandize  fall,  upon  a  party,  whereby  he  dies,  that  particular 
merchandize  shall  be  a  deodand,  and  nojl  tlie  ship.  MrUiontCap,  I. 
Jeoffic^de  coroneTf^  13  ^'14. 

2.  If  a  ship  or  vessel  be  sailing  upon  the  sea,  and  a  person  falls  out 
oft  he  ship  and  is  drowned)  the  ship  is  no  deodand.    . 

^  By  the  antient  constitutions  of  the  admiralty  it  seems,  that  if  a  man 
were  drowned  upon  the  sea  by  falling  dS  from  the  ship  under  sail, 
there^was  no  deodand  due,  por  if  be  die.d  by  the  fallof  a  mast  or  toil- 
yard^  or  otherwise;  but  indeed  in^the  articles  of  inquiry  in  the. court 
of  admiralty,  mentiond  In  the  black  book  of  the  admiralty,  one  of 
the  articles  is  to  inquire  of  them^  that  take  any  depdanda, 
[  423  ]  besides  the  admiral  of  s^ny  gold,  silver  or  jewels  found  uppa 
any  man  slain  upon  the*  8ef^  drowned  in  the  sea,  or  slain 
with  a  tnast  in  the  6hip,^or  with  the  yard'of  the  ship>  or  with  any 
other  thing,  which  is  the  eanse  of  the  death  of  any  man,  that  in  sucfai 
case  appurtient  at  admiral  per  prendre  and  administre  per  Palme,  o^ 
quest  mort,  le  nnnety,  &  Fautre  moiety  a  don^r  al  feme  celui,  quest 
mort,  ses  infans,  freres  au  soers,  sil  ad  aucunes  r  but  certainly  this  never 
obtaind,  for  without  question  the  goods  of  jhe  deceased  wece  no 
deodands,  but  Only  the  goods  that  nioved  Xo  his  death. 

Bot,  Par.  $1  B.  3.  a.  73.  The  comnlons  pray^  Que  come  il  ad  ua 
custome  use  parmy  cest  realme,  que  si*  ascun-home  ou  garson  eschie 
hors'de  a^un  niefe,  bdtelle,  ou  autre  vessel  en  le  mere,  haven*,  ou 
aiitre  ewe,  &  soit  perisse,  hs  dit  vessel  ad  estre  forfe^te  au  roy^ou 
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atttre3  seigneurs  de^  franchises,  ta  ttre  great  prejudice  of  mariners  and 
shipping,  and  therefore  pray,  que  uul  ndfe/batell,  ne  autre  Tessel 
soitfoYfeiiable  desonnes  pur-le  cause  avantdit: 

Resp.  En  le  mere  ne  doit  pestleodand.estre  ajugge,  m^s  quant  al 
eWe  fresh  le  rby  ent  ferra  sa  grace,  bu  lui  pleyst  ^^ 

'  The  like  peUtiows  were  renewed  Rot.  Par..  1  H.  4.  n.  1 54.  1  H.  5. 
n.  35.  14  H.  e,  n^  26.  but  they  obtained  no  other  answer,  than  that 
the  law  be  observed. 

•  Yet  that  answer  in- 51  jS.  3.  is  a  sufficient  declaration,  thaC  nb  deo- 
dai^d  is  to  .be  upon  such  a  death  happening  upbn  the  sea,  and  with 
this  dijSerence  touching,  the  forfeiture  of  a,  ship  or  other  thing,  as 
deodand^  in  mdri  Sf-  in  dqud  dulcii  agrees  Brad.  Lib-.  \\\.<iap.  5u 
p.  122,  and  cap.  17.  p,  136.  in  finty  viz.  that  de  submersis  in  aquft 
dukd  batelli,  de  qfuibus  tales  ^ubmei^i  ftierunt^  apprecientur,  sednoa 
iti  mari,  nee  sunt  deodanda  er  irlforumio  in  mart     > 

And  with  the  same  agrees  Fieia.  Lib.  I:  cap.  25.  §.  9*  de  stil)miBr- 
sis,  si  de  fnolendino  ceciderit  tel  careeta  vel  de  batello,  qiiathyisxar"> 
catis,  dum  tamen  in  acquS  dulci,  secus  qoam  in  falsi,  and  goes  far- 
ther, bat  too  far,  v/z.  that  the  vessel  with  its  lading,  and  the  cart 
vr\ih  its  la^ipgy  AQcl  the  mill,  witfiall  that  is  moveable  in  it,  as^  deo- 
dands.  .    "  ^  v      /  '  - 

But  now,  what  shall  'be  said  the  sea  or  salt  water?    ' 
My  lord  Cok&,  ubi  supra^viz.  p.  5S.  Saith,and  that  truly, ,[  424  J 
the' -arm  of  the  sea  is  included  herein;  and  :by  ,the  book  of 
22't3ssize,  pi.  93.  so  far  as  the 'sea  flows  .and  reflows  is  an  arm^f 
the  sea.  ', 

And  thusfar  ofdeodaojds.  .     * 

I  sjbail  only  add  fhis  otie  thing  more  iBla^ting  to  tl|e  coroner's  office' 
touching  those  that  come  to. a  violent  death. ^  subito  mortuis:  if  the 
township  bury  thie  body' before  the  coroner  be  sent  for,  the  loavnship 
shall  be  amerced;  and  if  the  corpner  come  not  to  make  his -inquiry 
upon  notice  given,  he.  shall  be  fined  in  eyrcj  or  in  the  king*s.bench, 
or  before  the  justices  of  goat-deli very*[l] 


W]  B7  ^tudamd^M  mmiit  whatever  pertooftl  chattel  ti  the  ittnnediate  oceation  ot  the 
death  of  any  reaMtaable  crevtare;  which  b  forfeited  to  the  kinf  -to  be  applied  to  piooa 
oeea^  and  dutribote<i  in  alm^  bj  his  bigh  alroobef :  though  formerly  destined  to  a  more 
religious  ■  purpose.  It  seems  to  have  b^n  originally  designed,  in' the  days  of  Cothe- 
^ty,  as^  an  expiation  for  the  souls  of  such  as  were  snatched  away  by  sndden'death,  ^ 
uid  for  tjiat  purpose  ought  properly  to  hayis  been  given  to  the  clAirch-;  in  the  same 
manner  as-  the  apparel  of  a  strabger,  who  watf  found  dead,  was  applied  to  pur^ase 
Basses  for  the  good  of  his  souL  And  this  may  account  for  tnst  ruld  of  law,  that  no  deo- 
dand  ia  doe  where  an  infadt  pnder'the  age  of  discretion  is  killed  by  a  foil  /rom  ^xart,  a 
horse,  or  the  like,  not  beit^  in  motion ;  whereas  if  an  adqlt  person  faUs  from  thence,  and 
>%  killed,  the  thing  is^certainly  forfeited.  For  the  reason  fiven  by  Sir  MaUkeu>  HmU^ 
(SRte,  1^.  4^)  seems  to  be  very  inadequate,  vh(*  becatise  aq  -mi^nt  is  not  able  to  take  care 
ef  himself;  for  why  sheqld  the  owner  save  his  forfoitdre  on  account  of  the  imbeciliiy  of 
^  chilfd,  ffhich  ought  to  ba've  mide  him  moss  eantions  to  preVent  any  accident  of  mis- 
^Mef?  .  The  true  ground  of  this  rule  seems  rather  to  have  been,  that  the  child,  by  reason 
^its  want  of  discretion,  was  prcslin^  ineapsble  of  actual  sin,  and  therefore  needed  ho 
^^^'daii^  V>  purchase  propitiatory  masses;  but  every  adult,  T^ho  died  in  actual  sin,  stood 
M  Beid  of  sufih  atonemeht,  acoordinf  io  the  jHimaae  belief  of  the  founders  of  ths 
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BwglMhw.    lB|^C^m».39aMI.MtfiMlkCU)i»91it£Mi#.££l844.    » Auyi. 

'CufMm,  565.  w  *  *   . 

The  origin  of  this  law  (or  deodandfe)  ts  trtced  back  to  the  oldest  periode  oT  Eoropeaft 
religipoi  £ith,  when  the  belief  in  the  efficacy  of  oiaMes  fyt  the  aoak  of  Che  dead  to  reocdii 
them  from  the  paint  pf  porgatorj,  waa  aa  preralent  .a^d  aa  tborovghlj  rtotod  in  the  mind 
of  all  Cbriftendom,  aa  the  disbelief  of  it  is  now  in  tnis  eoontrj.  U  waa  in  those  dajs  » 
general  practice,  natoral^  flbwmg  from  this  belief,  among  tlie  clasaes  of  societ?  whose 
meaba  woold  permit,  for  masses  to  be  said  for  the  sonis  of  the  dead^  parUcnlarlj  of 
Chose  who  died  on  Ihir  field  of  battle,  or  otherwise  eame  to  sudden  death,  and  Vetw  'sa|^ 
posed,  therefore,  to  pass  irom  4hb  world  without  dne  preparation,  aii4  wHhont  abaohiiMn; 
and  to  this  prdctioe  u  traced  the  law  of  d^odand.  -Aneienti/,  it  secm%  when  aAj4wrsoii 
came  soddenly  by  his  death  by  the  accidental  agency  of  any  animate  or  inanimate  chat- 
tel, the  chattel  was  to  be  given  to  the  church'  &r  maases  for  the  soqI  of  the  deeeas^ 
0uch  a  law  was  manileatly  a  wife  and.  humane  one,  while*  H  was  the  fenrenl  belief 
pf  Jtbe  people  that  sajring  l>f  such  masscn  was  essential  to  the  eternal  welfare  of  the 
wola  of  deceased  persons ;  for  in  all  times^  persons  of  th^  poorer  sort  are  those  who  are 
most  expossd  to  death  by  accidents,  and  this  would  be  p^ihularly  the  ease  in  the  times 
•f  which  we  speak,  when.the  higher  classes  of  fociety  took  eiCre,  by  their  isontinual  sta^ 
of  warfare  and  mutual'^estruetion,  to  allow  little  room  for  accidental  death  amonpf  them* 
kelves,  so  that  but  for  the  law  which  devoted  to  the  prbcuremei^t  of  mhsses  the  thing  that 
caused  accidental  death,  there  could  ha^e  been  for  the  poor  no  provision  for  that  species  of 
spiritual  aid,  which  «ras  considered,  both  by  rich  and  pooB,«a  much  ^  essential  as  deeertt 
Imriai  is  at  this  day,  in  process  of  ^me,  lioweVer,  the  -law  appeara  to  have  been  perfiertad 
from  its  original  intention;  and,  while  the  ulterior  object' for  which  the  fprfeiture  waa 
ipflicted,.  appears 'to  have  been  gfadoally  lost  sight  pf,  the  forfeiture  itself  was  retainedt 
Imt  in  favour  of  the  crown;  and  the  fhiiU  of  it'  became  and  "have  cbntinufd,  even>  down 
to  this  day,  a  mere  source  of  revenue  to  the  crown.      '        , 

The  notion  upon  which  deudanda  have  been  principally  levied  in  our  own  timea,  and 
Which  appears  indeed,  to. have  been  always  considered  as,  partly, , the  reason  of  the  law, 
has  been  that  they  operate  as  a  sort  of  penalty  on  carelessness^  tending  to  make  the 
ownere  of  ehattelsxif  a  dangerous  dharaeter,  more  dautious  in  usln^  them.  This  is  simply 
an  Attempt  to  fasten  some  ezlran^ous  attribato  of  utiUty,  upon  «  prooeas  in  itself  almost 
wholly  denied  of  fitness  and  utility.  As  a  law  lending  to  enforce  caution,  it  is  manifesU 
ly  one  sided;  for  .the  forfeiture  of  the  thing  which  is  the  cause  of  a  man's  death  can,  df 
4i:our8e,  operate  only  as  an  inducement  to  caution,  (if  indeed  it  dote  operate  at  all)  upon 
the  owner, of  the  thing,  whoae  ^ution  or  incauticih  has,  in  generaVvef^  little  to  do  with 
the  matter;  while  upon  the  persons,  who'ezpose  themsehres  to  the  injonous  .action  of  ^ 
thing,  it  can  have  nceflSsct;  yet  it  is'the  Incaiition  of  the  laUer  class  much'  more  than  uf 
the  fermer;  that  is  the  cause  of  accidental  death.  9  Land.  Jun  49,  50.  P.  II.  See  also 
1  Blofi.  Cemm.  naU  (S9)  0!3O9.  Sls(  Ed, 

In  the  Pfrliam^entory  3esaion  of  1845,  Lord  C^mfhdl  ii^troduned  a  <«  Bill  tq  aboliak 
Peodandrt,'*  and  Lord.  LuUleUm  inti'oduced. another  entitled  *^  An  Act  for  Compensating  the 
Families  of  Persons  killed  by  Accidente  ;'*(*)  neither  of  which  however  were  passed;  and 
{he  Law  of  I>eodands  in  England  giiU  reste  >}pon  its  ancient  principlps  tnd  fbi^dationa.Ct) 

(•)TbiaBiUhasnow(il^ld47)beooae&Uw,9^iOl^icl.<.9a.86aii^«t,iaifi, 
The  provisions  of  the  law  are  ai  follow  I 

4  1.  An  action  to  be  maintainable  against  any  piarson  fM^sing  death  through  neglee^ 
^Ltu  notwithstanding  the  death  of  the  {wrson  injured. 

§  9.  Action  to  be  for  the  benefit  of  oertein  relations,  aid  shall  bd  brought  by  and  k 
t)ie  name  of  e^cutor  or  administrator,  of  the  deeeased. . 

^  3.  bnl/  one  action  shall  lie,  and  to  be  commenced  within  twelve  calendar  months. 

4  4.  Plaintitf  to  deliver  a  fiilf  particular  of  the  person  for  whom  such  damages  shall  be 
claimed. 

§  5.  The  mode  of  eo^^tmlng  the  words  and  e^eyions  in  the  act 

§  6.  The  ae(  to  toke  efifect  immisdiately  after  passing,  and  not  to  sippl^  to  Stniimnd. 

^  7.  The  act  may  be  amended  or  repMiled  the  present  sesskm  of  Parliament.  See  thn 
Stot  at  lar  jfe  in  10  L9nd.  Jut.  370.  Pi.  9. 

(f)  When  this  note  was  written  {Jml^  1846)  sileh  was  the  law  of  Bnglamd^  bat  now, 

,  (^|irii  1847)  the  learning  of  the  law  of  deodands  baa  yieMed  to  the  spirit  of  legaLrefbrm. 

The  Brituk  Parliament  pasted  *"  An  Act  to  abolish  Deodands,**  the  18th  Augmkf  184fi. 

Whereas  the  law  respecting  the  forfeiture  of  chattels  which  havemovedlo  or  caused  the 

jdeiatli  of  maut  and  respecting  dnodands,  is  nnreasdo^hle  and  iooonrauent:  be  it  enaote^ 
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ik  ^9m  never  introdimd  info  thb  60011U7,  ^xoepi  in  a  veqf  ialbninl  mumen  and  no  Mi«b 
lUle  «•  l>eodaiid  lA  to  be  ioQod  in  the' £7iitt«d  SiaCe«  Z>^«£«.    .  .  v,    .     . 

.  The  lotrochietion  of  Lord  CmmpieW^  Bill,  togclher.with  4ome  recent  oaaes  bar^oM 
ike  ^nnng>  of tbie  brmnehof  the  l^wto be mach  inteatigmted.  AoweTer  ioiportantsach 
kii«#tigation8  majr  have  bet^^D  in  J^giandy  they  are  here  rather  matters  of  coriooaanti* 
qoarian  law,  than  of  any  daily  prac||ioal  uUFity.  An  edition  oiHaleH'Pleas^ftke  Croum 
would  hevertiieleaB  b^lncopiplete  withoui  a  diflcjiMiob  of  the  enbject,  and  hence,  tbia  note 
haabeeifr  prepared. 

**The  prtBCiplee  npvm  whinh  they  ((the  doetrinee  of  deodaads)  were  establisbedi"  pb- 
■arves  the  p'reeant  Lord-Chief  Justice  of  the  Qaeen*a  Bench,  in  delivering  a  recent  and- 
important  jvLdgpteniy' {Reg.  ▼.  Polwart^  ]  Q.  B*  824.)  •'aro'  so  entirely  matter  of  conjee^ 
tore,  that  w«  do  not  ieel  oiil^  npoipi  or  jiuiufied  at  the. present  day  to  extend  their  appli- 
eation,  but  rather  to  lilnit  them  strictly  to  the  casea  in  which  we  find  them^ettablishedk 
by  practice  and  reeogntsed  by  law."  .   '  •     .       • 

It  will  be  convenient  to  notice  here  the  distinction  which  exists  between  the  focfeiturtt 
■of  »  wieapon'orother  fostrnment  with  whiah  a. felony  haa  been  commiiteci,  and  the  valutf' 
of  whi^  is  for  tb\9  purpose  of  such  ibrfeitdre  always  foaod  by  the  'jury,  and  that  parti- 
ealar  speciea  of  forfeiture  wfaicli  is  designated  as  a  deodand.    To  these  two  kind^  of  for- 
feiture the  name  of  de6dand.  is  by  soma^aathora^and  amongst  others  by  Sir  WiUiatk 
pUektione  {vol.  l..p,  30S«)  indiffereoUy  applied«  but  according  to  the  wieightof  authority. 
It  is  strictly  applicable  in  those  .eases  only  where  dea^b  has  befen  caused  acetd«h(ffUy,  and 
withoat  tile  interyentron  of  homah. means.    l%ifM-s  Orsapn  L,  266.    Indeed  it  is  quite 
clear  froni'  the  .older  cases^  and  has  recently  been  expressly  decided  by  the  Court  of 
Qqeen%  Bench  that  t^e  coroner^s  jury  has  i)o  power  to  lay  a  deodand  if  the  ▼ei'dict 
Mtoraea  be  one  of  ^innrder  or  maaslaogbter.   jn  fUg.  ▼.  Polnart,  1  Q.B.^18.  to  which 
Wc  here  ^alluda,  the  coroner-a  jury  returned  %  verdict  of  manslaugbier  against  one  JGasepi 
P^olwart^  for  occasioning  the  death  of  one  Robert  Jtfaioir,  bj  his  improper  and  negligent 
navigation  of  a  Ateamboat;  and  the  inquisition  further  found  th^t  **'the  said  steainbodt 
was  ipoving  to  the  death  of  the  said  Robert  Afason,  and  is  of  the  value  of  i^BOQ,  and  the 
property  of  and  in  the  possession  of  J.  Tf.'Z>.    The  Ifte  Bit  WiUwn^  fbZfetf  in  support 
of  thfl^  role  for  quaibinff  the  inquisitioo,  contended  tha^  a  deodand  could  not  heaven 
hk  a  case  of  felony,  and  that  eonseqtiently  so  much'  of  the  inqaisitlon  as  related  to  tha^ 
deodand  ongbt  .to  be  quashed,  as  was  di!>ne  i^  £x  Parte  CarrvtherB,^  Man.  Sf  Ry.  397* 
Aifeodaad,  observed  the  learned  cOilnsel,  is  o^ly  where  death. happena  by  misadventure. 
The  iMtrameol  of  dea^h  may*  Indeed  be  jbrieited  to  the  king,  in  cases  of  felony,  but  that 
is  not  an  instapoe  of  deodand  properly  speaking;  and  he  cited .iSSEaufid.  Pleae  del  Uor.  lAb.  I. 
1. 12. /o{.  20. 0.   3  Inet.  e.  9.  p  57.  FoxleyU  case^a  Rep.  109.  1 10.  Font.  Cr.  Law,  265. 
Rejc^Y.  Rope^  2  J)lsraar<ii«<oii,  i?..82.  111.   Com.  Dig,  Waifi,  E.  I.  whldh  caruinly  firlly 
•Qpport  thni'view  of  tha>qunti<iii.'  Jadmept  was  accordingly  given  that  so  much  of  tbtt 
iaqhiaition,  as  related  to  the  deodand  therein  jnentioned  should  be  quashed.    ^  All  the 
aQtbo/ities  in-  our  law  books,  sa|d  the  iord  CK  Jusitee,  treat  deodand^'  as  being  due 
wh^re  the  de^th  is  by  misadventure;  and  no  one  instance  has  be^n  adduced  or  can  bo  * 
feund,  where  a  deodan<^  has  been  laid,  where  a  verdict  of  murder  -or  manslaughter  hat 
bste  found.*^   The  samelearned.  judge,  amongst  other  author  ities.referred  to  the  following 
Ptasage  from  lord  Cote,  (3  Jnii,  c.  9.  p.  57.)  cited  by  Sir  William  in  his  argument  o.  820,. 
which  is  apposite  for  our  present  purpoee;  **deodands*'  he  describes  as  l^ng  laid  wheir 
^  SBv  moveable  things  inanimate,  or  bbast  anhnate,  do  move  to  or  eaase  the  untimely 
death  of  any  reasonable  creature  ^y  imscAan^  in  any  countj  of  the  realm,  (and  not 
npottthe  sea  or  upon  any  salt  Water,)  itithout  the  mUj  offence  or  fauU  of  himeelf  or  of 
««yperseii.*v  The  rale  of  law  as  finaHy  established  in  thjis  ease  in  1  Q.  Bi  818,  wiU  be 
fboiad  very 'material  in  guiding  na  to  a  correct  conclusion  af  to  the  litility  of  the  power 
^  present  posscaued  by  a  coroner's  jury  of  imposing  deodands.-  This  power,  it  will  ba 
^^^••r'ved,  ^Beeaes  to  exist  wheaevor  the  degree  of  negligence  which  has  occasioned  death 
^P<Q«i  within  tho  definition  of  legaLguiit;  and  in  order  io  place  this  matter  in  the  dear- 

^  that  fr(HD  and  afler  th^  first  of  SSeplemW,  1846,  there  aha^ie  no  fi>rfeituro  of  any 
<^ttel  for  or  in  reapect  of  the  sama  having  moved  to  oripapeed  thn  death  of  man;  and  no  ■ 
f^^'^r's  jury  sworn  to  inquire;  upon  the  sight  of  any  dead  body,  how  the  decased  came 
^^bis  death, shall  find  any  Ibrfeitare  of  any  chattel  which  may  have  moved  to  or  caused 
^  death  of  ttfe  deceased,  or  any  deodand  whatsoever,  and  it  shall  net  be  necessary  in 
^7  indietment  or  inquisition  for  homicide,  to  allege  the  value  of  th^  instrument  which 
^Qse^  .^e  death  of  tlie  deceased,  or  to  allega  th«t  the  aame  was  of  no  value.   10  Lond* 
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Mt  puiitorTieir,  we  ■hall  divide  eaM  of  vlolinit  dealbiiitp  tht<ycliw!pt :.  lit  wjbeietiie 
death  is  parely  accidental,  io  wluc^  caad  only  a  nominal  deoidand  or  none  at  Ul  on^ht  of 
coane'to  be  intpoeed ;  2d.  where  death  kM  reanlted  from  negligence  and  mieebndiK^ 
'Bol  amodoting  in  coRfemplatibn  of  law  to  manelanghter,  in. which  elaas  ^f  caaee  the 
power  of  awax^g  d^ande  maj  andoobtedljr  be  nwid  for  ihe  parpeee  of  jmniehiog.tho 
j^oitty  party;  and  3d.  where  death  bafe  resulted  from  manslaughter  wlier^  aa  we  have 
jttst  seen,  no  deodand  can  be  laid.  i>  h&oiL  Law,  Bhg,  191-19^.  The  eame  leaned  wrtier 
in  the  5th  voL  of  the  Xonii.  Law,  Mag,  investiffates  the  origin  and  bistorr  of  deodaAde; 
tsee  p.  194-1980  and  gives  ahst^aots  of  both  lord  CmmfbJP$  and  lord  Xytticfon'a  Bilk, 
(see  f.  199-903.)  See  Haiuard^M  Pari,  Deb,  9o[.  78.  p.  947.  M  vol  79.  ji.  1053,  for  du- 
CQssions  apoii  the  respective  bills  before  referred  to. 

A' few  modern  cases  in  which  the  law  of  deodands  is  uafvestigated  havft  been  adjndiea- 
M  and  are  here  cited.  Rag,  v.  UrMsiOew,  II  4^,  Sf  EL  R.  119.  J|iw.  v.  7%a  €frmmd 
Jujustian  Railway^  Id.  128,  and  note.  (#)  Reg,  v.  Polworf,  1  Q-  ?•  ^18.  Reg,  ▼.  TU 
Oriat  Weitim  Railway  Camjiawy^  3  /dL  341.  JS«  partt  Carwlkera,  2  Man.  A*  Ry.  Rn, 
397.    AHormey  eenHvi  Tke  Eastern  Cminlies.  j^iiway  Compiiiiy,  3  RmUw.  Ca$,  145. 
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CHAPTER  XXXIIL 

OF   HOMtOIDSy  AND  IT'9  8ETKRAI.   KINDS,  AKD  FIBST  OF  THOSIf   COV^ 
SIDE&AtlOirs    THAT   ABE    AFBLZCABLlC, .  AS    WELL    TO   X1TBDSR    A^ 

MANSLAtraSTEB* 

'  '  '  .  •      ■     . 

Having  dispatched  the  business  of  suicidium,  or  self^ixiurder,  and 
per  infortunium^  simplex^  I  come  now  to  consider  of  homicide^  as 
it  relates  to  others.   .  v 

And  this  13  of  three  kinds:  Pnrel jr. voluntary,  viz.  oiurdar  and 

.  manslaughter.    Parely  involuntary,  as  that  other  kind  of  ho.mickle 

"per  injbriunium,    S.  Mixt,partly  voluntary,  apd  partly  involuntary, 

or  in  a  kind  necessary,  and  this  again  of  two  kinds^  viz.^  inducing  a 

forfeiture,  as  se  defendendo^  of  not  inducing  a  forfeiture,  as,  1.  In 

-  defensis  of  a  man's  house.    2.  Defense  of  his  person  against 

[[.425  ^  an  assault  in  vid  regid.    3.  In  advancement  or  eiecucidn  of 

justice,  and  according  to  this  distribution  I  ^ali  proceed. 

I  shall  begin  with  those  matters  considerable;^  which  are  applicable 

as  well  to  homicide,  as  to  murder.       . 

Murder  is  a  killtt^g  of  a  m^n  ex  maliiid  prascogiiaid;{2']  homicide 
is  killing  a  man  without  forethought  malice.[l] 


[1]  It  will  be  perceived  that  the  word  homicide  is  here  need  not  in  the  present  fenerel 
seqse  of  killing,  lint  as  the' term  naanslaughter  is  now  uaed. 

[3]  CokeU  definition  of  murder,  <3  /nf^47,)as  modified  by  Blmcktimu^  Is  «o  accorate, 
comprehensive  and  elegant  that  it  has  been  nniversally  recognized  wherev>er  Engliak 
law  prevails.  '*  Marde|L(sa7S  Blaek§Ume,  4  Comm.  198)  is  when  a  person  of  .aonnd 
memory  and  discretion^mlawfafly  ■  killeth  any  reasonable  creature  in  being  and  under 
the  king's  peace,  .with  malice  aforethought,  either  express'  or  implied.** 

This  is  substantially  the  definition  of  this  crime  as  known  for  several  hundred  yeare  in 
England^  and  as  now  understood  in  tlie  f/nitod  Stat£$,  Wilkiiu'$  Lawa-of  tk§  4i^2fm 
.Saxtm»».48Q;  Olan.L,U,c,S;  Hame'^itirror.i^;  DaU.e,li5;  St.52rH,9iii^;  Brmctoa^ 
L,  3,  e,  4, 1. 1;  BriU,  e,  6,  s.  1 ;  Fietit,  L  1,  e.  3(i;  Kdham' 9. Norman  DipU  '» Murder;" 
Coi0eU*«  Diet,  ••Murder;**  Biaunt^a  Law  Diet.  ••Murder;**  Stannd,  6«  1,  t,  10;  1  Hawk, 
u  ^,  t.  3;  Vtn.  AJinr.  ••Murder,**  a.  1;  3  MkN^^y,  553;  Fo^€r:,  S5&;  i  JBssI,  P.  C.  315; 
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It  is  a  mistake  in  those',  that  think,  that  before  the.  ^at^ite  of  Mar^ 
itbrxdge^  cap.  Z^.  all  killing  of  a  ^n,  tho  per  infortunium  or  se  cfe- 
findendo,  was  tnurderifor  the  Statute  saith,  that  murdrum  de  cs^teVo 
non  a(jj4idicetuir  coram  jiisticiariis,  ubi  hifortuniu;^  tantummbdo  ad^ 
judicatar,  sed  locum  habet  murdrum  de  jnterfeclis  per  fejoniam  tan- 
tum,  &  DOn  aliter,  and  therefore  they  thought  that  before  this  stat,ute 
a  man  dhoirtd  be.  hanged  for  killing  another  in  hi^  QWti  defense. 
21  B.  S.  n.b\a) 

But  the  truth  is,  murdrum  in  this  case  was  but  an  amercements 
tftat  was  aiitientiy  imposed  upon  a  township j:  where  the  death  of  a 
man' happened  ;(A) .  and  this  appears  by  many  hdndred  old  chartei^B 
of  the  kings  of  England^  .especially  to  bishops  and  moqast^ries, 
whereby.it  was  granted,  that  they  and  their  possessions  should  be 
qniiek  fnurdro  fy  iatrddnio  among  divers  other  immunities^  where- 
by we  nuist  not  think  that  they  had  power  graJEit^d  them  to  coiiimit 
raarder  or. theft,  but  they  vrere  thereby  acquitted  of  4hose  cqmmoa 
aniercenients,  usually  in  those  antient  tinges  imposed  in  «yre  upon 
vilte  fot:  murder  and  theft  4X)mmitted  there. 

To  make  up  the  crime  pf  homicide  or  murder  there  imist  be(  these 
three- cQDCurriBg  circumstances*,  >  ' 

I.  The  party  must  be  killed,  antiently  indeed  a  barbarous  assault 
with  an  intent  to  murder^^  so  that  the  party  waaf  left  for  dead,  but  yet 
reco verged  again,  was  adjudged^  murder  and  p^tit  .treason, 
15  E.  is.  C(7ro;i..383.  but  th&t  holds  not  now,  for  the  stroke  [  436] 
whhout  the  death  of  the  party  stricken,  nor  the  death,  with-  . 
out  the  stroke  or  other  violence  makes  not,  the  homicide  or  murder, 
for  the  death  consummates  the  crime.  .       ^ 

It^  remains  therefore  to  be  considered,  to  whs^t  intents  the  offense* 
of  murder  or  manslaughter  relates  to  the  stroke  or  other  cause  of  the 
death,  and  to  what  purposes  it  relates  to  the  death  only.    >    ' 

(«)  See  alio  2  Co.'iMtU.  p,,  148»  who  i«  pf  that  opinion. 

(h)  This  is.  10  plain,  that  it  ia  .matter  of  sorprSze,  that  any  thonld  mistake  it;  the 
word  murdrufn  vmaaHy  sigaifyiag  ti  9wrBt  kiUin^f  of  another,  «o  that  the  mdrdBrier  was 
not  known,  for  if  the  mordei«r  was  known,  it  was  not.  in  this  sense  mnrder;  as  if  the 
murderer  was  taken,  Sf  Judicium  Buktinufirit;  nuUum  erit  mwrdrutH,  quia  eotivineUur 
fiionUi^  or  if  the  merdered  person  lived  for  solne  0nie  after  his  ifounds,  it  was  np  murder 
hccaoM  he  might' dascofver  the  murderers,  the  meaning  of  wJiich  is  not,  thaV  the  offender 
would  not  in  Uioee  cases  be  liable  to  be  indicted  and  punished  for  murder,  but  that  ^the 
•  vill  or  township  would  not  in  such  cases  be  liable  to  anj  amerciament.  Bract*  Lib,  III. 
de  conmo,  cop.  15.  |i.  135*  a.  Wiik.  Leg,  AngloJSuv.  p,290.  vide  hupra p. dd.ii^  noth^vide 
tMeaea^,3d.^   Seetiho  Kelynge^  l^U 

Bae,  Abr.  •*  Murder,**  A.;  Jaceh'e  Law  Diet,,  •*  Murderj*^  3  Ld,  Raym.  1487;  Kelynge^ 
1^1-137;  a  Ckitty,  Tp-,  3  Starkie,  513 ;  1  ^ueeeU^AUl ;  Ardibold,  818 s  3  Deaean,^9S; 
^lotese,  5G3;  Daeie,  Cr,  L.'93;  C.  J.  Parsofis's  def.  {SdCndge'e  TV.  X)  Broekenbo^ 
^K  X  in  6  HandtApk'e  Va,  £.733;  6  ilf<is«.  iZ.  139 ;  7  Dane,  Ahr.  c.  313;  Stale  r. 
^'ter,  3  HalHed'e  A  N.Jeriey,^2l  Comm.  r.  Drew,  4  Mbst.  391;  T%e  Peojde  t. 
fiaoc^,  13  Wend,  159|  Reepublica  ▼.  MulaUo  Boh.-A  Dallae,  149;  CofMiiowwedUk  w.Har. 
^n,  4  Barr. ;  Commmwealt^  v.  MoeUr,  4  Barr, ;  U  &  t.  McOiU,  1  Waeh,  C.  C.  R.  463. 
Some  ef  the  authorilici  above  quoted  are  fVom  **  A  Report  of  the  Penal  Code  of 
^•^chuaetts,  prepared  under  a^  resoldtion  of  the  Legi'slature,**  Boston,  1844.  To  the 
•lithors  of  this  verj  able  and  comprehensive  work,  JMe'ssrs.  J  amis  C.  Alvord,  Lotvkr  S 
^('■RiNQfWitXARD  PiftLurt,  and  ^aMvel  R.  Waloott,  the  editors,  are  largely  indebtejf 
for  the  notes  to  this  and  some  of  the  immeoiatelj  succeeding  chaplers.  "^ 
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•  If  a  man^giveranathec  a  mortal  strokdy  and  be  liyes  a  montfa, 
two  or.  three^  or  n^orey-and  die  withl(i  the  year  and  .day,  .the  tiile 
of  thie  lord  by.  eschete  to  avoid  mesae  ijicumbrances  relates  to  die 
stroke  ^iven,  and  not  only  to  the  .death.  Plowd.  Com.  263*  Dame 
fliflfe'«  case.f  3] 

If  a  man  give  another  a  mortal  stroke,  and  be  dies  thereof  within 
a  year  and  a  day,  but  mesne  betw^ti  the  stroke  and  the  death  there 
(Comes  a  general  pardon,  whereby  all  misdemeanors- are 'pardoned, 
this  doth  pardon  the  felony  consequentially,  beeausfe  the  act,  that  is 
the  oflfensie,  is  p^ardoned,  ttio  it  be  not  a  felony  .tiU  the  party  die* 
/6tU  ,401^  C^ifo'ff  case. 

If  a  mortal  stroke  be  given  on  the  hi^h  sea,  and  the  party  cornea 
to  land  iti  England  and  dte^  the  admiral  shall  not  have  jurisdictioQ 
in  this  case  to  try  the  felon,  because  the  death  that  consomaiated  tke 
felony,  happened  upon  the  land,  nor  the  ooaomon  law  shall  nofr  trjr 
him,  J^cause  the  stroke,  thafn^ade  the  offense,  w!as  not  ij\fra  cerpm 
eomiiaiASf  5  Co,  Reps  106.  6.  Sir  Henry  Constable^ s  ease,  2  Co. 
Jtep.  93.  a.  Bingham^a  case,  Co.  P.  C.  ^.  48.  hnd  Laeie*^  case^ 
is  Eliz.  cited  there  to  tiiat  purpose ;  dSe^i/o  aUbi^  see  9n  Geo.  IV. 
c.  31,».  7,4-c. 

At  common  la.w,  if  a  man  had  been  stricken  in  one  county  and 
diedjn  another,  it  was  doubtful  whether  he  were  indictabie  or  tri* 
able  in  either,  but  the  more. common  opinion  was,  that  be  might  .be 
indicted  where  the  stroke.  Was  given,  for  the  d^ath  is  but  a  con- 
sequent, an4  might  be  found  the  in  another  county,  9  E.  4.  43» 
7  H»  7.  8.  and  if  the  party  died  in  another  eouhty,  the  body  was 
rethoved  into  the  county,  where,  this  stroke  waa  given,  for  the  oaro- 
nar  .to  take  an  inquest,  super  visum  corporis^  6  ft,  7.  10.  but  now 
by  the  statute  of  2  ^  3  E.  6..  cap.  24.  the  justices  or  coronet 
[427  ]  of  the  coqiity^  where,  the  party  died,  jihaU  inquire  and  pro- 
,  ceed,  as  if  the  stroke  hfid  been  in  the  same  county,  where 
the  party  djed.  \  -,  '  . 

On  the  other  sid^,  as  to  some  respects,  tb^  law  xegards  the  death 
to  the  consummation  of  the  crime,  and  not  merely  the  stl'oke.  « 
"  If  a  party  be  fcild  in  one  county,  the  coroner  super  visum  corporis 
might  at  common  law  inquire  of  ^11  Accessaries  or  procurers,  before 
the  fact,  tho  the  procurement  were  in  another  countv,  2/0  H.  7.  Kelun 
67.  h.per  omnes  iustidarios  Anglise;  but  xtow  by  tne^ statute  of  2  4* 
3  E,  6.  cap.  24.  tne  indictment  and  trial  of  the  accessaries  shall  be  in 
the  county,  where  they  wbre  accessary,  viz.  procuring,  abettit^  or 
receiving. 

If  a  party  be  hiortally  wounded>  and  the  ofibnder  taken  and  in  the 
custody  of  the  constable;  and  be  suffers  him  to  escape  before  the 

[3]  The  death  must  eiuiiie  within  a  year  and  a  day  afler  the  stroke  received  er  eaiue  of 
death  administered,  in  the  computation  of^hich  the  wht)le,da7  upon  which  the  hart  was 
done  shall  he  reckoned  the  first  9  Inst.  \53i  1  Hawk.  c.  31,  a.  9;  1  Bait  P.  C.  343- 
344;  IRuuell,  428;  4  Bl,  Com/ 197;  3  Ckitty,  lUB.  See  AtcAoIot*  case,  Foster,  64, 
where'  it  is  doubted  whether  Col^s  case  Warrants  the  rule  in  the  latitude  here  laid 
down. 
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trottndied  pertoh  die,  it  Ismot  felony"  in -the  coDstiiWe,tho  he  die  after 
within  the  year.  11  H.  4.  \%,  Bipw.  Com.  401:  Cole^a  case. 

If  a'sttoke  be  given  the  Ist  of  January ^  and  the  j^attyvdie  the  l^t 
of  March  foIIODlring,  the  year  aild  day  to  bring  an  appeal  is .  to  be 
accoupted  from  iho:  death,  and  not  from -the  atr(fke,  contrary  to  th^ 
opiiHon  of.  Stamford  P.  C;  E3.  a.  quad  tide  Co.  P.  C  p,  Sk  ^  3ur 
aiatuU  de  Glouc.cap.'9:^cy 4  Co*  Hep, 42.4.  Huydon^s case-,  Saint. 
3  H.l.mp.  1.  '    ^  :^ 

\XA.  give  ti  mortal  stroke  the  tst^  of  January  I  ^x^^  the  party  lives 
)iH  the  "M,^  February  J  and  thto  dies'of  the  stroke;  the  conclosiop  of 
the  indictment  ^ is  best,  Et  hc  prmfatut  A.  fyc^  modo  ^  formd  prm^ 
dictd  inter/ectt  ^  mtiri^dt^tY,.  because  it  applie$  to  the  wtiole  case. 
2.  But  if  it  be;  Bt  Heprsefatus  A:prsedicfo  1  JanUariiipsilmj  ^\ 
inierfecit  4*  niurdramtfii  is  naught,  because  it  is  no  murder,  till  the 
party  dies,  4  Co.  Rep.  42.  Haydoti^s'cnsey  vide  ibidem  'Katharine 
ffti^me' sense.  .  >3.  Bnt  if  H conclude,  Et  sic.  prsefAtus  A;  ipsum^ ^c. 
prsedicto  1  Februarii  interfecit  \fy  murdtavity  it  is  good,  because 
the;i  ther  murder  is  complete,  4  Co.' Sep.  47.  a.  Wi^ge^s  case,  tho  ia 
such  a. case  of  a  stroke  at  one  day  or  one  place,  and  a  death 
at.  another  day  or  place,  the  best  confdusion,  and  that  which  [^  428  ]J 
is  in  commoQ  q^  a^  this  dt^y  is;  Et  sic  pr^dictus  Ji,.  ip'sum',* 
&c.  modo  &  forma  prsadictis  interfecit  &  murdtavit. 

And  thus  far  touching  the  relation  to  the'  stroke  or  d^th.    -^ 

Now  what  shall  be  said  a  kiUiog  and  death  withia  the  year  and 
day. 

,  If  a  man  give  another  a  sti;dke,  which  it  may  be,  is  not  in  itself  so. 
mortal,  but  that  with  good  car6  he  might  be  cured,  yet*  if  he  die  of 
this  ^oahd. within  the  year  and^ay^  it  is  homicide  or  murder,  as  the 
case  is,  and  so  it  hath  been  always  ruled.  3  /n^/:  47. 

Bdt  if  the'wotindor  hurt  be  not  mortal,  tiut  with  tit  applications 
by  the  party,  t>r  those  about  hitn^^f  unwholesome  salves  or  medi- 
cines the  party  die^i  if  it  can  clearly  appear,  that  this  medicine,  and 
,  not  the  wound,  was  the  cauise  of  his  deslth^  it  seems  it  is  not  honucidci 
but; then  thai  must  appear  clearly  and  certainly  to  be  so.' 

But  if  a  man  receives  a  wound,  which  is  not  in  itself,  mortal,  but 
either  for  want  of  helpful  applications,  or  neglect  thereof,  it  turns  to 
a  gangrene,  qr  a  fever,  and  that  gangrene  or  fbver  be  the  immediate 
cause  of  his  deat|i,  yet,  .this  is  murder  or  manslaughter  in  hitn  that 

Saveiih'e  stroke  or  wound,  for  that  wonnd,  tho  it  were^  not  the  imme- 
iate  cause  of  his  death,  yet,  if  it  were'  the  mediate  cause  thereof,  and. 
the  fever  or  gangrene  was  the  immediate  cause  of  his  death,  yet  the 
wound  was  the  cause  of  the  gangrene  or  fever^  and  so  consequently 
IB  taxisa  causaii. 

If  a  man  be  sick. of  some  such  disease,  which  possibly  by  course  of 
nkture  would  end  his  life  in  half- a  year,  and  another  gives  him  a 
wound  or  hurt,  which  hastens  his  end  -by  irritating  and  provoking  the 
dise.ase  to  operate  mote  violently  or  speedily,  this  hastening  of  ^is  death 

\e)  3  Co.  luMii.  330. 
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sooner  than  it  wonldhave  b^nTis  hoffiieide  or  fQurder,  da  the  cas^ 
happens^ln  him,  that  giires  tHe  wound  «or  hitft,.for  he  dojhilo^  die 
ainipiy.e^  vmiatiane Dei^  botthehutt  that  be  reeeivea  hastejos.ky  and 
at!  offender  (rfau<;h.  a  nature  shall  net  apportion  hi»  own  wrong,  and 
thus  I  have  often  htard  that  learned  an4  wise  judge  Justiee  BoUe  fre- 
quentlj  direct.[4]  ;  . 

If  a  man  either,  b^  working  upon  the  fancy  of  another,  or 
[429  3  possibly  by  harsh  <>r  unkind  usage  p^ts  another  into- aoch 
passion  of  grief  or  fear,  that  the  party  ^ither  dies  auddenty, 
or  contracts  some  disease,  whereof .  he  die$,  thp,  as  the  circumatanoea 
of  the  case  may  be,.th|s  n)ay  be  murder  or  m^tnsiaughter  in  the  sight 
of 'God,  yet  inforo  humano  it  cannot  come  under  the  judgment  of 
felopy,  because  no  external  act  of  violeiioe  was  offired,  whereof  the 
common. law  can  take  notice,  and  secret  things  belong  to  God;  and 
hence  it  was,  that  t)efore  the  statute  of-1  Joe.  cap.  IS.  witchcraft  or 
fascination  was  not  felony,  because  it  wantied  a  trial,  tho  some  con- 
stitutions of  the  civir  law  make  it  penal.[5] 

If  a  physician  gives  a  persop  a  potion  without  any  intent  of  doing 
him  any  bodily  hurt,  but  with  au  intent  to  cure  or. prevent  a. disease, 
and  contrary  to  the  expectation  of  the  physician  it  kills  him^.tbis  is 
no  homicide,  and  the  like  of  a  chirurgeon,  3  JE.3,  Coron.  163.    And 


.     [i]  Ma 
^575,  576. 


Martin'$  oaae,  5  C,  S^  P.  128.  1  Buiiell,  439.  Arthboldi  319.  JRkwcM,  544-6. 
;76.  Jbhn9on'9  case  hefbre  HaXle6k,  B.  Jiiai  Priui,  York  AatiSM,  1897.  (Lnnn't 
Crovn  CaitB^  164.)  sdeins  to  conflict  with  the  telt  The  prieoner  wa^id^ioted  for  kill* 
111^  the  deceejed  while  in  a  )rtate  of  intoxioation  hy  a  blow,  which  the  pliyiiieian  (eetified 
night  not  ha?e  ^odoced  death  if  the  party  had  been  lo^''*  HatU^  B*  directed  an 
acqaittal,  obeerring  that  **  where  the  death  was  occasioned  perilj  by  a  Mow  and  partly 
By  a  predispoeing  oanee;  it  Waa  iihpoeftiMe  to  uppordon  the  operation  of  the  aeveral 
caniea,  eo  as  to  be  able  to  siy  with  certainty  that  the  death  wafi  immediately  ocoasiooed 
by  any  one  of  them  in  particaUr.**  It  seeins  thdt  the  dootrine  thus  laid  down  and  ap- 
plied to  the  case  then  on  trial,  cannot  ba  the  law.  It  is  entiitely  at  Yarianoe  with  the 
principle  established  by  preriokis  abthorities,  andf  stated  in  the  text;  for.  it  would '  be  ae 
applicable  to  any  other  predispoeibg  caoee,  the  infirmity  of  age  and  aickneas,  for  instaneev 
as  that  of  intoxication.  Koaeo4  questions  the  eorrectness  of  the  decision.  See  also^ 
llfawJ;.  c.  31.  s.  10,  ].£a«t,  F.  C.  344.  3.CAitty,7S6.  I  l{tiM^2,  498. .  itreA6oM,  319, 
ComrMnweaUh  y,  Oreen^  1  Ashwkead,  289. .   ' 

[5]  The  distinction  between  deetroytng  life  by'meehanioal  means  or  bo^iJT  injury,  and 
by  operating  upon  the  foars  or  passions*  appears  not  to  be  derived  from  Any  difference  in  the 
criminal  nature  of  the  acts,  for  the  lat^r  in  many  Oases  may  show  the  deeper  design' and 
darker  malignity,  bat  from  the  difficulty  ip  the'  latter,  of  the  proof  connectiiiff  &e-  act 
with  tTie  result,  i^d  the  dangerous  latil^e  of  the  opposite  principle,  1  BtM^P.  C,  S285. 
3  CAtl/y,  736.  1  kasnU,  435.  S  SUrki«'9&K  514.  JBoeeos,  57a  ^  9  P.  ^  F.  diM.  JMt. 
110,  n  (a.)  Mep6rt  on  the  PetuU  Code  of  Mae^chueette.  4  Bk  Qnn.  197.  OkiUy^e  nete 
and  caeee  there  cited. 

If,  however p  a  person  being  attacked  should  flrom  ak  apprehension  of  immediate  vio- 
lence, tin  apprehension  which  most  be  well  grounded  and  justiaed  by  tfa[e  ciremnstuees, 
throw  himself  for  escape  into  the  river,  and  be  drownedf  the  pe/eon  atU^ng  him  it 
guilty  of  murder.    Reg  v.  PtMs,  1  Car,  if  Mare.  384. 

•  Or  if  words  or  signs  ard  used  to  induce  ad  act  resulting  in  death,  it  is  a  killing  by  the 
person  indoc(ng  the  act;'  as  if  a  blind  maof  be  dife^^ted  to  a  precimce,  oy  a-  deadly  drug 
be  recommended,  and  death  ens^B  in  consequence,  it  is  a  killing.  Dabiei'  Cr.  L,  94.  lie, 
P. C. 437.  Evane'  c&ae,  O.  B.  Sep,  1813«  M-S.  BayUy^  J. in  1  Rveeell,  435.  Freemam'e 
CMe,'4  JIfason,  5U5.  So  also  ifone  counsels  or  assists  another  to  commit  suicide.  VewrV 
Case,  4  I2«p.  44  6.  1  RueeeU,  434-39;  4  BL  Cam.  186.  9  OAilly,  736.  Dywn'e  CtM,  jR.  4r 
ML  53f    Anoent'  Case,  13  liiis«.a56.    Jfiitf.  Cam.  Jbp.jp.  13. 


« 

t  hold  their  opinion  to  be  etroneous,  that  thioky  if  'he  be- no  licebsed 
i^hirdrgebn  ,or  physician^  that  occasion^th  this  misehance^ihat  'then  it 
is  f^ony,  forphystc  and  selves- wete  before  iicefised  physicians  and 
chirnrgeoDB;  and  therefoire  if  they  bd  not  licensed  according  to  the 
si'atute of  3  H,  8. vap.  1 1. or  14  H.S.eap. 5. they  are  subject  to< the  pe- 
nalties in  the  statutes^  but  God  forbid  that  any  mischance  of  this  kia^ 
should  make  any  person  not  licensed  guilty  bf  murder  or  manslaughter* 
These  opiniotis  therefore  may  s^rve  to  caption  ignorant  people*  not 
to  be  too  busy  in  this  kind  with  taimpericig  with  physic^  but  are.<no 
safe  rule  for  a  judge  or  jury  to  go. by :  we  see  the  statute  of  34  4*  35 
JEfrS^^oap;  8.  dispepseth  with  the  penalty  of  those  former  statutes^  as 
to  outward  applications  and -medicines  for  agues,  stqne,  or  strangory, 
which  oiay  be  administered  by  any  person^  and  the  preamble  of  the 
statute  tells  iis,  that  if  none  but  lit^nsed  chirurgeons  should  be  used 
in  many  cases^  many  of  Uie  kiog's  subjects'  were  like  to  parish  for 
want  of  help.  [6]  \  .-    '     . 


^ 
i 


[6]  liater  anUiorit^  agoeie  with  tttU  in  Umm  pQints.'  If  i,- person,  whether  he  be  ]» 
regular  practitioner  or  hot,  'fioBestly  and  kona  fide  perform  nn  operation  which  x^aoseii 
the  patlent*8  death,  he  is  not  graiHydf  manslaughter.  R^\.  TiHt  Bulckell^Z  C,  ^ P.^S» 
But  if  he  he  guilty  of  crimhial  misooodact,  aritfiBg  from  grose^ignfiranee  or  criorinai  in. 
AtlentioD,  then  he  wfU  be  gotHy  of  mansbittghter.  Rp^B  V,  IfiUUmuon^  3  CAr  P.  635. 
RexY,^er,5C.SfP.m.  ^ 

When  the  defendaht,  not  a  regular  physician,  kUled  a  woman  by  an  application,  and 
the  'jury  fonnd  he  entertained  a  criminal  disregard  ,of  haman  life,  he  was'  coni^toted  of 
'  and  punished  fat  'niansianghter.-  Rex.  v.  Long^  4.  C.  4r  P-  423.  K$x  v.wS'^mer,  A.  ^  ^.  ' 
C.  C.  346.  In  RexY^  W>M,  X  At  ^  Rob.  410.  Lord  Lt/ndkurH.hiid  dow^n  the  foUowing 
nde:—*^  In.  these  cases  there  is  no  difference  between  a  licensed  physician  or'  mrgeoa 
-ftod  a  person  acting  as  physician  or  safgeon,  without  license.  In  either  case,  if«  parly 
hnviog  a,  oompetent  degree  fof  skill  and  knowledge  miik^  an  accidental  mistake  in.his 
fre&tment  of  %  patient^  through  which  mistake  death  ensues,,  he  is  not  tfiereby  guilty  of 
maikslaughter;  but  if,  where  proper  medical  assistance  can  be  had,  a  person  totaHy  igoo. 
rant  of  the  science  of  medicioe,  takes  on  hrmself  to  administer  a  violent  and  (dangerous 
remedy  to  one  labouring  under  disease»  and  death  ensues  in  eonseqneoee  6f  that  danger* 
UOB  remedy  having  b^  soodministered,  then  he  is  guilty  of  manslaughter^  If  I  enter* - 
taij^  the  least  doubt  of.  this  position,^!  might  ^rti^.  it  by  referring  to  the  opinion  of  * 
Lord  ElUnborbugh  in  R.  ▼.  WiUiamnon,  I  shall  leave  it  to  the  jury  to  say — first,  whether 
dlcath  was  occasioned  or  acbelerated  by  the  medicines  administered;  and  if  they  think  it 
was,  then.  I«h&il  tell  them,  seoo^d^y,  that  the  pfiaoher  is  guilty  of  manslaughter,  if  they 
think  that  in  so  administering  the  medicine  be  acted  wiUi.a  criminal  intention  or  froa» 
'  very  gross  negUgenoe.''  In  the  case  of  JR,  v,  Nancy  SUmpMn!,  (reported  in  Willeock  ou  thq 
Law  relating  to  the  Medical  Profession,  Append.^?,)  the  prisoner  was  indicted  for 
matislBaghter.  It  api^bared  that  the  deceased,  %. sailer,  had  bdeb  discharged Jrom  th^ 
^Liverpool  Infihnary  as  cgred  after  undergoing  salivation,  and  that  he  was  recommended 
by  another  patient  to  go  to.  the  prisoner  for  an  emetic,  to  get  thermercurjr  out  of  his  . 
honest  The  prisoner  wfis  an  old  woman,  who  resided  at  Livetpqol,  and  occasionally  dealt 
in  medioinesl'she  gavehini  a  solutloaof  white  vitriol,  or  corrosive  sublifinate,  one  dose 
ef  which  caused  liis  death;  and  she  said  she  had  received  the  mixture  from  a  person  who 
came  from  Ireland^  and  had  gone  h«ck  agiin.  And  in  that  case  Mr.  Justice  Bay/ey  said,- 
**  Itake  it  to  he  ifuite  clear  that  if  a  person,  not  of  medical  education,  in  case  y^here  pro- 
fessional aid  migbt  be  obtained,  undertakes  to  administer  medicine  which  may  have  « 
dangerotts-  effect^  and  thereby  occasions  death,  such  person  is  guilty  of  manslaughter. 
Be  n^ay  have  ^o  evil- intention,  and  may  have  a  good  one,  hat  he  has  no  right  to  haxard 
the  censequeiK^  in  a  case  where  asastance  may  be  obtained.  If  he  does.so,  it  is  at.  his 
peril.  .  It  is  ioimaterial  whether  1^  person  administeribg  the  medicine  prepares  it  or 
got»  it  from  another.**  l^he  prisoner  was  convicted.  If  a  chemist^  apprentice  be  guilty 
of  negligence  in  iSelivering  medicine,  and  death  easiw  ia  coose<xuence,  h^  js  goUty  of 
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But  if  a  wdman  ^e  with  ehild^aiid  any  gives  ber  a  pbtion  tb  de- 
stroy the  child  within  lier,an4  she  takes  it;  and  it  works  ^sastrongly^ 
^  that  it  kills  ber,  tbi9  is  tnurder,  for  it  w^  not  given  to  jcnre^ 
[  4303  her  of  a  disease^  hot  unlawfully  to  destroy  her  child  w; it hin 
her,  and  therefore  heihat  giv^s  a  potion  to  this  end,  must 
tak6  the  hazard,  and  if  it  »tl  the  niothei\  it  is  inurder,  and  so  ruled 
b^fare  me  at- the  assizes  at  Burjf  in  the  year  1670.[7i  - 

And  certainly  if  that  opinion  ahould  obtain,  ttoit  if  one  not  )i* 
censed  a  physician  should  be-guilty  of  felony^  if  his  patient  miscarry^ 
we  should  have  many  of  the  poorer  3ort  of  people,  especially  remote 
from  London^  die  for  want  ot  help,  lest  their  intended  helpm  might 
miscarry. 

This  doctrine,  therefore,  that  if  any  die  under  ^the  hand  of  an  un- 
Kcensed  physician,  it-is-  felony,  13  apocryphal,  and  fitted,  I  ((ear,  to 
gratify  and  flatter  doctors  and  licentiates  in  physic,  tbo  it  may,  as  I 
s^d,  have  its.  u$e  to  make  people  cautious  and  wary,  how  they  lake 
upon  them  too  much  in  this  dfto^^fous  employment. 

If  a  man  have' a  beast,  as  a  bull,  c6w>  horse  or  dog,  used  to  hurt 
people,- if  the  owner  kiiow  hot  his  quality,  he. is  not  punishabTe,  but 
if  the  owner  be  acquainted  with,  his  quality,  and  keep  him  not  up 
from  doing  hurt,  and  the  beast  kill  a  ndan^,  by  the  antient  Jewish 
law(*)  the  owner  was  to  die  for  it,  Exod.  xxl^9.  and  with  jhia 
seems  to  ajgree  the  book  of  3  JS.  3.  CoroH.  3U.  Staif^f,  P,  C.  17.  a. 
wherein  these  thin^d  seen^  to  be  agreeable  to  l&w, 

1.  If  die  owner  h&ve  notice  of  the  quality  qf  his  beas^  and  it  doth 
any  body  hurt,  he  is  chai'geabla  with  an  action  for  it.  ^ 

'  2.  Tfao  he  have  np  parUcuUr  notice,  that  he. did  any  such  thing 
befbre,  yet  if  it  be-  a  beast,  that  is  ferasnatutssj  asa  lion^  a  bear,  a 
wolf,  yea  an  iape  or  monkey,  if  he  get  loose  and  do  harm  to  ajiy  per- 
son, the  owner  is  liable  to  an  actioq  for  the  damage,  and  so  I  knew 
it  adjudged  in' ^Sndreu;  Baher^9  case,,  whose  bhild  was  bit  by  a  tnon- 
key,  that  broke,  his  chain  and  got  loose. .  See  May  v.  Burdetiey 
10 Lond.Jitr,       \  ^         -      '    ,   '  '  ..     " 

3.  And  therefore  in  case  of  such  a  wild  beast,  or  in  case  of  >  bull 

or  cow,  th^t  doth  damage,  where  the  owner  knows  of  it,  he^must  at 

:  •       •'.''•  ■     \  •.  •    I    ,      .:       •  ••  ^.         t 

'  (■)  Vide  tuprut  p.  S;  in,  noii$, 
■    --         ......  .  t|  ^  ...«        ^.       ■• 

inanslaufrhter.  (TfSMffum^tCaie,  I  Lew,  169.)  $ee  Regina  w.SpiUing^  2  Jl.  4r  ^oh,  107. 
Rex  ▼.  SinMwn^  I  Lewin,  C.  C^  172.  Rex  y.  Fergueon,  1  LeiHiu  CrGi,  181.  Com.  t. 
Chavncey^  2  Aehmad,  227. 

In  Mdeeachueetts,  if  one  ftntaming-to  b^  a  physician,  however  i^dk^nt  of  the  medical 
art,  adihiniaters  to  bis  pationt  retofidies  which  reank  in  hit  death,  he  ia  not  ^Ity  of  mao- 
eladgh}er,  nnlesa  he  has  io  moCh  knowledgenir  probaible  ihformatioor  of  the  ratal  tendeiref 
of  hia  preacriptiona,.  M  to  raise  a  prestikaption  of  obethiate,  wilfal  rashnibaa.  Comin.  v. 
J%<mp$on^  6  Afasa.  Id4«  Wifaen  itowcT^ff.aach  peraon  baa'^  opportunity  to  know  of  th6 
injurious  effects  of  hisvrexnedies,  and  theil  admioietera  them,  it  would  be  competent  for 
the  jiiry  to  find  l}im  {fuilty  of  manslaughter,  even  though  he  might  not  have  intended  any 
bodily  harm  to  his  patient  i&uL  • 

[1]  If  a  woman  take  poison  with  intent,  to -procure  a  miscarriage  ai^  dice  of  it,4fbe  is 
guilty  of  self-murder,  whether  she  was  quick  witii  child  or  not:  and  a  person  who  fur- 
nidied  ber  with  the  poison  for  that  purpose,  will  if  ftbsebt,  be  an  accessary  belbre  the 
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.|iis  peflrll  keep  him  'tip  safe  from  ()6ing^  hurt,  for  tl)0  he  tise  his  dUi- 
gence  to  fceep  him  up,  if  he  ^e^eape  and  do  barm,  theovi^er  is  liable 
to  answ0r  damages/ 

4.  But  as  to  the  point  cjrf  Colony,  if  the  owner  have  notice 

of  this  quality  of  the  ox,  4*^.  and  use  all  due  diligence  to]].  431  2 
keep- him  iip,  yet  the  ox  breaks  loose  e(nd  kills  a  iqan,  this 
is  no  felony  in  the  owner,  bnt  the  ox  is  a  de'odand. 

5.  But  if  he  dici  not  use  that  due  diligeqce,  but  thro  negligence  the 
beast  goes  abroad  after  >^arniag  or  notice  of  his  condition,  and  kills 
a  man,  I  think  it  is  nianslaiighter  iattie  owner. 

6.  But  if  he  did  purposely  let  him.  loose,  or  wander  abroad  with 
design  to  do  mischief,  nay  tho  it  were  with  design, only. to  fright 
people  and  make  sport,  and  it  killa  man,,  it  is  murder  in.  the  oVner, 
and  I  have  heard,  that  long  since  at' the  assizes  hel^^ii  St  JJlbans 
for  Hertfordshire^  it  was  so  ruled,  and^  the  owner  hanged  for  it,  but 
this  is  but  an  hesirsay.[6]  (•    [    '      .f  -    ^ 

If  a- map  lay  poisOA  to  kill  rats,  and  a  man  casually  take  it.  where** 
by  he  is  poisoned,  this  is  no  felony,  but  If  a  man  lay  poison  to  the 
intent  that  B.  should  take  it,  to  be  poisoned  therewith,  and  C  by 
mistake  take  it,  and  is  poisoried  to-^death,  this  is  inurder,  tho  it 
'wfere  no^  intended  for  him.  Bali,  eap>  ^3.{d)  9.Co,  Sep.  81.  "A. 
9^gnes' Gore's  cas^yPlowd.  Com,  474.  Sander^s  ctise. 
-■ .  And;altho  the  parly  take  the  poison  hiinself  by  the  persuasiotf^jf 
-another  in  the  absentaof  the  persuader,  yet  it  is  a  kiUii^g  by  the  pern 
suader,  and  he  is  principal  in  if,  tho  absent  at  the  taking  of  it.  4  Co^, 
jffe/?.  44.  fr.  ^oi/arV case.       ^*    .  ' 

,  If  ^,  gives,  poison  to  B.  intending  to  poison  him,  and  B.  ignorant 
of  it,  ^ives  it  to  d  t,  child,  or  other  near  relation  of  n^:  against 
whom  he  never  meant  harm^  and  C.  takes  it  and  4ies,ihi3  is  murder 
in  i^.  and  a  poisonmg  by  bitn,  P/om^.  Com.  474.  a,  Dali.  cap  93. 
•but  ft  because  ignorant,  is  not  guilty. 

.  If  4/9.  gives  purging  comfits  to.jS.  to  make  sport,  and  not  to  hurt 
him,  and  ft  dies  thereof,  it  is «  killing  by  «tf.  but.  not  murder^  but 
madslaughter.  Dali.  cap.  93.[^]  v    .     ^   .    ' 

.  There  are  several  ways  of  killing,  1.  By  exposing  a  sick  or  weak 
person  or  infknt  unto  the  cold  to  the  intent  to  destroy  him,  ^  £.  a. 
18.  A.  whereof  he  dieth,  ,  ^.  By  laying  au  impotent  person  abroad, 
80  th^t  he  may  b^  exposed  to  and  receive  mprtal^  harm,. as; 
laying  an  infant  in  an  orchard,  and  covering  it  with  leaves,  [  432  ]] 
whereby  a  kite  strikes  it,  and  kills  it.  €  Eliz.  Crompt.  ik  Pace 

'       (J).JVew  J?*M727.<wp.l45.j».471. 

■  . ■___ ■.  ■  "        ''    '  ■ 

.  m  4  Bl,  Cmh.  m.,i  C.  4^  F;320.  Palm.  554.  l,Aitm2r,  623.  Roieoe  571.  / 

[9]  If,  A.  (rive  a  poitoped  appl0  V>  ^'  iotendidg  to  poiqpa  her,  and  B,  i^paorafitly  -givo 
il  to  a  child  who  eats  it  and  dies^this  is  murde^in  A,  but  no  ofienoe.  in  B.  and  this 
thott|rh  A.  being  present  at  the  time  endeavoured  to  diseoade  B.  from  glying  it  to  the  cl^iM* 
9  Ptowden  Com.  473,  edition  Dublin^  1793;  ancf  authdrities  there  cfonected.  S,  P.  CromnL 
JtfS.'3^.  p{.  34.  Irfim6.  Jris^2i6.  2.  cop.*  7. /oZ.  242;  Dalt.  Ju8t.  cap.  IA5. 9.  S,  S/ns/.  51. 
1  mvk,  P.  C.  T^.  2  Hdwh  P.  C.  316.  Lane,  47.  Jimk:  290.  1  I^neh,  63.  3  Ba6on'9 
AUr,  663.  670.  The  notes  to  the  oose  xo  3d  Plotsdeii,  at  great  length,  ref^  to  all  th^ 
■Dcient  U«r. 


432  HISTORIA  PLACrrORUM  C080N;E. 

24.  DdfL  cap.  93.(e)  S.  By  imprisoning  a  mail  so  striotly  that  he 
dr^Sf  and  therefore  where  any  dtes  in  gaol,  ihe  coronibr  ought  to  be 
sent  for  to  inquire  the  manner  of  his  death.  4.  By  starring  or  fa* 
mine.  5.  By  woundiog'or  bloyvs.  6.  By  poisoning,  7.  By  laying 
tioiso,me  and  poisonous  filth  :at  a  man's  doqr,  to  tlie  intept  by  a  poi-i 
sonous  air  to  poison  him,  Mr.  Daltor^  nap.  93.  out  of  Mr.  CogVs 
reading.    8.  By  strangling  or  suffocation.[10] 

-   .       (e)  New  Edit,  enp,  145,  p.  499^  *     . 

<  ■.  ■  ■     ' , '  *  ' .'       ''  ,   <■  I  .1  ,,      ■    ^ 

{10]  Killing  is  causing-the  extinctioa^of  Hie  by  means  of  9ome  bodily  ii^'ary;  Livings 
iton*s  Penal  dode,A,  3  Starkie  Ev,  513.  It  nmy  be  effected  by  Tiolence  immediately 
directed  againat  the  person,  or  oonstractive  and  conseqaent  on  the  act  of  the  accmed.)    > 

1.  By  striking.  ThompMn''^  «a«s,  M9odif,  139.  KdU^  C4ue^  ibid.  113.^  WkUe'e  cMe, 
€  Binney,  161.    AfosZer**  com,  4  Barr. 

2.  By  stabbing.  ThurUon'9  case,  1  Lev.  91.  1  Ketle^  454,  455.  Edtdard'$  eait^ 
6a*P.'401.    Rex  Y.  Hayward,  &Ci  ^  P.  }S7.  •  * 

8.  By  «hooting.  Hufhei*  caee,  5  C.  4  P- 136.  2Vl0<e>  eater  3  Price,  14SL  &(f. 
ridge'e  case,  BoetoH,  \9Q^.SampkUL    Daily's  Cfl9er4tk  Penn.  haw  Journal,  150.. 

4.  By  drowning.  Dyson's  cast,  R,  if  R.  523.  Green's  ease,  f^  St.  TVials,  2li.  Aar. 
grace's  edition.    Harman's  ease',  4  Barr. 

5i  By  irajPbcation.  Rex  ▼.  Tye,  1  Russell,  470c  R.  ^  R.Ci.  C.  435.  Rex  t.  WaUre^ 
i  Car.  ^  P.  250.    i2«af  v.  Ceijfci,  5  Car.  if  P.  121. 

•     6.  By  straiigling.    Tue*s  ease.  R,  Sf  R  345.   Huggivi' ease^Z  C.  ^  P. 414;   CaulkiiCs 
ease,  S  C.if  P.  121.    Rex  t.  <S%iitf>,  6  C(  Sf  P.  372. 

7.  By  cmsJiiog.  Maie'e  Sunk  MS,,  53. 
'  8.-By  brttieing.    Hale*s  Sum.  MS.,^5S,  ' 

^.  Bypoisociing.  Slsttnifrrs*  ca«e,  PIovmI.  474.^  Gove's  ease,  9' Rep.'BL  Anon.  J^hf, 
52.  'Vhiu;*s<?ase»4l?e;r.  44l<|.'  jR«/^.  v.  Sornc/ys,  1  Car.  A*  iV*  345. 

From  the  secrecy,  ntalroe  and  deliberatioD  attendant  on  srlling  iiy  poisdn,  H  htoalwaytf 
been  esteemed  ^omipide  of  the  highest  naUire^^  Th6  laws  of  most  tonotrie^  affix  to  it 
peculiar  guiiu  T^  "^^ute  1^  Hen,  VIII.  c.  9,.  made  ithigh  treison,  jusd  punished  it  by 
boiling  io  death.  The  statute  1  Ed.  VJ.  e.  12.  repealed  this  act.  Tn  most  of  the  United^ 
States,  kilKng  br  poison  is  declared  by  statute  to  be  mtirdcir  of  the  first  degree.  See 
notes  to  ehapi  36.      . 

10.  Giving  one  excessive  quantities  <^  spirit*  to  drink,  whefeby  doalh  lis  oee^Bioiied. 
R.  v.  PacJcard  etal.l  C.Sf  M,  236.  , 

n.  By  Aarvin^.    Beale*s  ease^  1  Leoi^  327.  SquiriWease,  I  Rassel,  426.  ^ 

12.  jBy  corrupting  ilie  air.  2  Paris  ^  Fonbtanque*s  Medical'  Jurisprudence,  question 
ts  to  wliBti^er  death  can  be  produced  in  (his  way.  However  this  maybe  «s  to  the  exter* ' 
nal  atmosphere,' it  is  undoubtedly  true  that  death  ipaay  be  caused  by  noxioi^  gases  uiider 
many  circumstances.  To  confine  a  person  id  a  close  room  filled  with  the  fumes  of  char- 
coal; to  Compel  o)r  induce  the  t-espiratron  of  air  deprived  bf  the  qualities  accessary  to 
support  life,*  or  impregnated  with  noxious  qualities,  imight  eause  death,  ahd  the  party 
would  he  crimhialli:  responsible.    In  Paris  many  eoich  ciei^es  have  occurred. 

13i  By  coitfmuni^ating.  infection.    Bee  posit,  432.  '     ^         «  ^      . 

li.  By, putting  one  to  death  at  his  request,  or  advising  ii  '  Rex  v.  ISatpyer,  1  Rtios'. 
424.  Rex  Y.'Dyson,  R:  df  R.  C.  €.  523.  R^.  v.  AUioon,  8  C;  ^  P.  418.  Vamm,  v. 
Bowen.  13  JI&M.  359.  •  "  ■ 

.     15.  By  laying  a  trap.or  pitfall.  4  BZ.  Com.  35.  1  AtriseK,  617.' 

16.  By  lettiog  loose  %  daitferoai  animaL  Palmer,  545*  4  BL  Com.  197.'  1  Rusoell^ 
622:    /Zoscoe,  571.  ante,  p.  430. 

17.  Compelling  one  to  do  ah  act  likely  to  causey,  and  which  does  cause  death.  1  Jtus.- 
*eU,  425-6.    XrcAftoZif,  319.    JZosfos,  571.   J2cx  v.  JBmnw,  1  jRkss.  426. 

18i  The  iikei.  the  oompolsion  being  by  threats  only.  Eoans  Case,  O,  B.  S^.  1812. 
M.  S,Bayley,  J.  1  Ruosf 0^425. 

19.  Death  in  obedience  to  thd  command  rsfoin^  having  anthoritv.  In  Preemftn^s  tase^ 
4  Mason,  505,  the.prisoner,-i)eing  the  baster  of  a  ship,  oompeHea  a  sailor  in  a  ftate  of 
gr^at  exhaustion  a^d  debility,  known  to  the  master,  to  go  aloft,  and  the  seaman  fell  from 
the  mast  and  was  drowned.    The  prii<mer  was  convicted  of  jnanslaughter.  ^ 

20.  By  pretended  medical  4reatment.    Com.  ▼•  I^ompson^e  Mass.  134.    Corner. 
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^  .  ■ 

Mariendi  mille  Jirttrse,y 

.  A  man  infected  with  the  plague,  havipg  i.  plague-«ore  running 
upon  him,  goes  abroad,  this  is  made  felony  by  the  statute  of  1  Jac* 
cap.  Sly  but  i^  \\6w  discontinued ;(/)  but  what  if  such  person  goes 

(  f)  It  WftB  made  at  first  to  coDtinoe  no  longer,  than  dntrl  the  end  of  the  firtt  aeasion . 
of  the  next  parliament^  ^   ■'''.'       . 

^ — \    ■       >•  ■"' '^ , ,,.-:_: \ _' 

Ch^wum^  9  4si(Me<Mi.  227.  lUs,  v.  Van  ButeheUi  B  C,J^  P.  ^639.  tUx*  v.  WiUiattuon, 
3  C.  ic  P..  635.  Rex  v.SpiUer^  5  C.  Sf  P.  333.  J^^x.  y.  Long,  4  C.  ^  P.  423.  Rex  ▼. 
Semor.  R.  Sf  JH.  C,  O.  340.  Rex  v.  Webb,  4  M.  ^  Rob,  410.  Regina  9,  SpiUing\fi  M. 
^  Rob,  207.  Rea^ v. Sun^^eonylLnrin, V.  €.  172.    Rex  y.Fefguwn,  1  Leain^  C.  0. 18U 

2i.  -By  attempt  to  procore  abortion  ot  destroy  an  unborn  chiuL  See  qpU^  note  7,  p.  430. 
Hex.  V.  jR««eii,  J,  Jir.  e  G.  21. 356. 

22.  By  exposure  or  negl^  of,  or  cruelty  towards  on^  Incapable  of  self-protection.  When 
a  parent, 'gWdian,  master  or  other  person,  having  tboi  custody  of  %  child,  'apprentice  or. 
a^rvani  of  tender  years,  or  of  a  sick  man,  insane  man  or  idiot  or  other  person^  exposes 
him  to  a  situation  of  manifest  danger  to  Ufe,  or  .is  guilty  oif  gross  neglect  or  croetty  to. 
warda  him^  and  death  ensue  in  consequence,  it  is  a  killing  by  such  parent,  guardian, 
inaster  or  person: baTihj^ -custody.  3  Ina^  53.  1  Aims«2/,' 426.  AtchbM^Zi^. 

Tho  foilowitig  oasea  illQslrate  this  division  of  the  modea  of  killing.  '  When  a  parent 
l^aoea  a  helpless  infant  in  a  hog^ty«,  where  it  ia  devbured*  1  Ea9t,  P»C,  22^.  or  exposes 
it  on  a  rock  at  neat  from  which  it  la  washed  a.way,  ifcien  WUeinfa  case,'l  Humect  219,  or 
leaves  it  in  a  remote  ^Id,  where  it  ia  destroyed  1>y  wild  beasts  or  trodden  upon  by  cattle,^ 
1  Haiok.t,  31, -a.  5.  or  •exposes  i^  where  it  may  perish  wfth  cold  or  famine  or  want  of  care^ 
BpaWe  caasi,  1  j&eeh.  327.  itargmrei  Smitk^e  case,  1  JSnins,  279.  or  a  parent,  master  6i 
gaardian  refuaea  to  furnish  a  child  or  apprentice  of  tender  yeara  or  infirm  health,  to 
whom  be  owes  supp6rt,  Vith  8uffi,cient  or  proper  sustenance,  or  lodging  or  clothing, 
Squirife  case,  IRuseeU,  426,  note.  Selpe  case,  1  Leach,  1^7.  OnuWe  case,  Salkeld,  38L 
BidUy*9>  caso,  2  Oamp.  650.  Mtxabeith  Xey*a  case,  1  JHkme,  279.'  ot  when  municipal 
.officers,  to  avoid  a  charge,  shift  a  child  from  town  to  town,  without  sufficient  food,  or 
clothing,  orother  care.  Palmer,  545^.  jEf<^ZIoway*a  case;.  1  Ruesell,  4,^5.  or  one  carries  his 
sick  faUier,  against  his  will^  abroad  in  an  inclement  season,  1  HatDk.c.  31,  a..  5.  or  where 
a  jailor  confinea  a  prisoner  in  the  same  cell  with  jin  outrageous  madman  unbound,  or. 
witl^a  person  4yinff  with  a' malignant  or  contagioua  disease;  or  thrusts  him  into  a 
loathaome  and .  pestilential 'dungdon,  knpwing.  the  d^igcr*  and  death  follows  in  conse* 
.qoORoe,  it  is  killing  by  the  jtUlor;  or  if  one  proonres  an  idiot  or  lunatic  io  kill  another, 
it  i»  a  killing  by  the  person  so  proouriuff  the  idiot  or  Innatic  to  do  the.  homicide.  Iji<iU 
these  cases,  or  othera  of  like  naitiiie,  if  the  duty  violated  be  pkin  and  the  danger. apparent, 
and  death  ensue  in  consequence  of  the  act  or  negltet,  it  is  a  erimi^al  killing,  ilfaaa.  Cam, 
Rep.  94 10, 11,  refers,  to  Brttt.  c,  11.  a  9.  <Stem/.  36.  3  In$L  52*  Palmar;  548.  1  Hawk, 
c.  31.  tee.  10.  (aote.)  Foster,  322.  Hugging  ca8e,2  Ld.  Raymnd^  1574.  2  Strange^  882, 
Oaf<e2/  V.  Bambridge,  2  Grange,  856. 1  Ea$i,P.  C,  226>&1.  1  RueeeU,  459.  Baeon'a 
Abndgme$a^  MvmpEM,  A.  See  cases  of  HMggih$,  Bambridge^  and  AUdtie,  SUktt  Triale, 
{Bargrave)  vol.  17.  quarto,  310-452.  et  $eq,  (folio)  vol  9. 107.  146.  182.  el  eeq.  Rep^ 
w,  WaUere^  l  Car,SfM  164.  Jle^tna  v.  PUU,  ICarJ^  tf.284.  RixY.Squiree,  1  RttsM, 
,G,  SfJL  426;  Rex  v.  Ckeeemau,  7  C.  &  P.  454.  R^^  v.  karryaU^  8  C.  4r  P.  425. 
iSedp  v.Sd/,  1  iieacA,  C.  0. 137. 

The  early  writers  laid  down  tlie  law  to  be«  that  it  was  a  killing  to  take  away  the  lifo 
of  another-  by  ewearing  dcdtberalely^  folaely  in  a  capital  trial.  (Mtrror,  a.  1,  a.  9  ;•  Britt, 
e.  5.  f .  2;  BraU,  B,  3,  e.  4,>and  oee  1  Battik.  e,  31,,a.  10.)  Bnt  kird  CAe  aays,  (3  Aiat. 
48,)  *^  It  is  not  bolden  for  nnirder  at  this  day;'*  and  auch  seema  now  to  be  the  weight  of 
•uthcrity.  The  latest  caae  an,<thia  point  is  th^  of  MpDaniel  <and  others,  reported  in 
f^ter^  132,  and  llDeaeA,  44.-  The  defendants  were  convicted,  but  judgment  waa  re- 
•ptted,  in  order  that  the  question  of  law  might  be  fully  eonaidered. '  Botjthe  attocney 
general  declined  to  presecote  the  ease  furtl^r,  and  the  priaonera  were  discharged  frodi 
the  indictment  The  opinion  of  Sir  JftcAae2  Posleti  was  against  the  indictment  Sir 
WUlmm  ^2aeibsfone,  howelrer,  saya,  (4  Com.  196,)  that  t)ie  attorney  general  did  not  preas 
the  point  on  acconnt  of 'prudential  reasons,  and  not  ^from  any  apprehension  that  it  waa 
not  maintainable;  and  in  1  JEaeVe  P,  C.  333,  it  is  added,  tha^  lord  Wan^eld  hi^d  said. 
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abroad,  to  the  intent  to  infect  anptbet,  and  another  is  thereby  infect- 
ed and  dies?  whether  this  be  not  murder  by  the  common  law  might 
be  a  queMion,  but  if  no  such  intentioa 'evidently  appear,  tha  de 
facto  by  his  conversation  another  be  infected,  it  is  no  felony  by  the 
•con^mon  law,  tho  it  be  a^great  niisdenieanor,' and  the  reasons  are,  . 

I.  Because  it  is  hard  to  discern,  whether  the  infection  arise  from 
the  party,  or  from  (he  contagioa  of  the  air,  it  is  God's  artow,  and 

a.  Nature  prompts  jBvery  man,  in  what  condition  soever,  to  pre- 
serve biniself,  which  cannot  be  well  without  mutual  conversation. 

8,  Contagious  diseases,  as  plague,  pestilential  fevers,  small  pox^> 
i^.  are  common  among  niankind  by  ihe  visitation  of  God,  and  fhe 
'ext^sion  of  capital  punishments  in  cases  of  this  ha^pre  would  molti- 
ply  severe  punishmepls  too  f|Bir,  and^givef  too  great  latitude  and  loose 
to  severe  p:unishments.[ll] 

II.  the  second  consideration^  that  is. common  both  tp  murder  add 
manslaughter,  is,  who  shall  be  said  a  person,  the  killing  of  whoun 
shall  be  said  murder  or  manslaughter. . . 

If  a,  woman  be  quick  or  great  with  child)  if  she .  take, 
£  43?  3  or^another  give  her  any  potion  lo  make  an  abortion,  or  if 
a  man  strike  her,  whereby  the  child  within  her  is  killed j  it 
is  not  murder  nor  manslaughter  by  the  law  of  England^'  hecsiVise  it 
a  not  yet  in  rerutn  naturOf  tho  it  be  a  gresCt  crime,  and  by  the  judi« 
cial  law  of  Moses(g)  wa^  punishable  with  death,  nor  ein  it  legally  be 
toade  known,  whether  it  were  killed  or  not,  22  \B.  3.  Cferow.  263^  so 
it  is,  if  after  such  child  were  born  alive,  and  b'a{>tized^  and  aHe^  die 
of  the  stroke  givea  to  the  mother,  this,  is  not  homicide,  l  E^S*  23.  b. 
Coron.  146.1121      , 


that  Uie  opjnioM  of  0eTeral  judg«»,  incloding  himeel^  weve  strongly  in  favoarof  the  in- 
dictment  Most  of  the  inore  recent  W^iters^  howevieri  seem  to  inoiiae  to  the  opiqioii  that 
a  person  Cannot  bcL  indicted  for  murder  in  procoring.  another  to  be  execoted  4>t  iaisclj 
charging  him  with  a  crime  pf  which  be  was  innocent.  1  £Sasl,  F.  C..S33.  Bee  4  BL  Cam. 
196-7.  ChUty'snote,  1jRu«mU,427.  3  CAi£ly,  726.  JstehhM.ZlB.  I2esc«e,  573,  lOAwu 
JuriH,  261.^  The  Gothic  laws  puoisbed  this  offence  with  death,  <4  Bi.  Cowu  196,  quotes 
Steirnh.  de  jun^Oh,  X.  3,  c.  3.  See  also  D.  48, 8»  1;  and  Poihier't  PandeeU,  48,  d, 
Noi  3, thy  whioh  it  would  Steem  that,'. in.  the  Roman  law,  the  judge  also,  if  Jie  were 
bribed,  and,  under 'the  influence  of  the  bribe,  improperly  coodeained  a  omh  whosufiered 
death  in  consequence^.was  guilty  of  mnrder. 

[11]  Ca$uWo  ease,  iStfra.  856.'.  HugM$  case,  fi!(ni.88d.  Bentn^gt'e  case,  9  Har. 
State  Trialtjolio ,17.  qunrto  453.    3  P^ins  4*  Foil.  Med,  Jvr.lld.  Seeanie,  ji.  433«siioCe. 

[12]  The  person  killed  must  be  "a  reaoonable  creature  t«  tieing^  and  under  the  king*9 
peace**  at  the  time  of  ihe  Idlling.  Therelbre  to  kill  an  alien,  a  Jew,  or  an  outlaw,  who  are 
all  under  the  king's  peace  and*  protection,  is  as  mlich  murder  as -to  kill  the  most  regular 
born  Englishman,  except  he  be  an  alien  enemy  in  time  of  war»  To  kill  a  efaild  in  its 
mother's  womb  is  now  no  murd^.    4  BUCam,  197, 198.  3  JfntL  S0< 

Although  to  kill  a  child  in  its  mother's  womb  is  no  ;nurder,  yet  if  the  ohild.be  bora 
alive,  and  die  by  reason  of  the  potion  or  bruises  it  reoeiyed  in  the  womb,  it  ie  purder  m 
the  person  who, administered  or  gave  them.  3  /tisf.  50.  1  Hawk,  e*  31.  s.  16.  so  if  a  mor- 
tal  wound  be  given  to  a  child  whilst  in  the  act  of  being  born,  fbr  instance,  upon  the  head 
aa^sopn  as  the  head  appears,  and  before  the  child  has  br^ath^,  it  may  be  murder,  if  th^ 
cliild  is  afVerfi^ds  born  alive  and  dies  thereof.     Rex  v.  Senior ^  1  Moody^  C«  C  346.^ 

•To  justify  a  conyiction  on  an  indiotmeckt  charging  a  woman  with  the  wilful  mucker  oC 
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Bnt  if  a  man  .procum,a  wodianwlth  chil<l  to  4^stVoy  her  htfiint, 
when  born,  and  tto  child  is  borni  and  the  woman  in  pursuance  of 
that  procurement  kill  the  infant,  this  is  murder,  in  the  mother,  an4 
the  procprex  is  accessary  tomurdef;  if  absent,  and  this^  whether  -the 
child  were  baptiz^  or  not.  f  Co.  Sep.  9.  Dytr  186.[13] 

*  The,  killing  of  a  man  attaint  of  lelony,  otherwise  than  in  execution 
of  the  sentence  by  a  lawful  officer  lawfully  appointed,  is  murder 


a  cbild  of  which  ih^  wjm  defiyered,'«nd  ^hich  was  bom  «Kve,  the  jury  muit  be  satisBed^ 
afifirmativelTi  that  the  whole  bod j  was  brought  alive  into  ^e  world ;  and  U  is  not  sufficient 
that  the  child  had  breathed  in  the  progress  ofthf  birth.  It^a;  T.Pcno2ton,5  Car.  ^T  ^^  339. 

If  a  child  has  breathed,  be^re  itis-bocn,  tiiis  is  pot  suffipienUj^  life  to /make  the  hlffing^ 
of  the  child  murder.'    There  9ii|st  be  an  Independent  circulation  in  the  child,  or  the  child  • 
cannot  be  considered  as  aliVe,  for  this  purpoile.   Kex  v^  "EtuicKt  5  Car.  ^T  '^^  539*' 

If  a  child  hai  been  wholly  produced  ftom  the  body  of  its  mother,  and  she  wilfully,  and 
of  malice  aforethought,  strangle  it,  white  it  is  alive,  and  has  an  independent  circdlation, 
this  is  murder,  although  tha  child  be  still  attached  to  its  mother  by  the  umbilical  cord. 
Reg.  V.  TriUoft^  I  Oar.  ^  M.  650. ,  ^         . 

An  ati8l[iHol  practitioner  of  midwifery  wounded  the  head  of  a  child,  before  the  child 
was  perfectly  bom.  The  child  was  afterwards  bocn  alive,  but  subsequentrp  died  of  this 
iajury : — Held^  manslaughter,  although  the  ehUd  was  in  ventre  sa  filih'«,  At  tbe  'tiqie  trhed 
Ihe  wound  was  given.    fiexy.Semof,  IM.C.  C.  JR.  344 ;  1  Lemin^  G.  O.  183.  n. 

A  girl  was  irfdicted  for  the  mmrder  of  her  child, 'aged  sixteen  days.  She  was  proceed- 
.-ing  from  Bfiitol  to'IAandogo^  and  was  seen  near  Tlniern^  with  the  child  ih  her  arips,  at 
6  r.  M.  She  arrived  at  Uandogo  between  8  and  9  P.  M.  wiibout  the  child.  The  body 
.  of  a  child  ^iis  afierwarda  found  in  the  riv^r  Wyt^  near  TltKetni  .which- appeated^not  to 
1^  the  child  of  the  prisoner  i-^^/ftfUf  that  thd  prisoner  mu^t  be  acquitted,  and  that  she 
could  not,  by  law,  either  be  called  upon  to- account  for  her  child,  or  to  say  where  it  was, 
unless  there  was  evidence  to  show  that  her  child  was  actually  dead.  Keg.  v.  AbpXnns, 
8  0«r.  ^  P.  591.    '  ^ 

.    A  -prisoner  was  charged  with  the  morder  of  her  new  bom  child,  by  cutting  off  its. 
.head : — HM^  t&at  in  order  to.justify  a  ctmvictio'A  for  murder,  the  jury  m^t  be  e^tisM 
that  the  entire  child  was  actually  born  into  the  world  in  a  living  state;  and  that  the  (kot 
of  its  having  breathed  is  ndt  a  decisive  proof  that  it  was  bom  alive,  as  it  may  have 
breathed,  and  yet  died  before  birth.    Rex  v.  SelHe^  7  Car.  Sf  P.  850. 

If  a  child  WasrStrangled  intentionafly,  while  it  was  connected  with>t]ie  mother  by  th6 
umbilical  cord,  but  after  it  was  whdiy  produced  into  the  world,  fn^re,  whether  this 
w«raid  be  murder?^  Rex  v.  GrouteMy,  7  Car.  Sc  P.  914. 

^n  indictment  charged  that  the  prisoner,^bcing  big  with  child,  did  bring  forth  the 
ehUd  alive,  and.afterwantf  strangle  it  >^thld^  that  the  jury  ought  not  to  convict  onihis 
indictment,  unless  they  were  satisfied  that  tbe  child  was  Wholly  born  when  it  was 
strangled.  Pnd.  '  • 

The  child  qnnst  be  actually  wholly  in  the  world  in  a  living  state,  to  be' the  sulject 
of  a  charge  of  murder ;  but  if  it'  is  wholly  born  and  is  alive,  it  is  not  essential  that  it 
should  have  breathed,  but  the  jury  must  be  satisfied  that  t|ie  ehild  was  wholly  born  into 
tbe  worldi  at  the  tii^e  U  was  killed, «r  they  gught  not  to  coqvict  the  prisoner  of  murder. 
Jtex  r.  ^rvht,  6  Car.  ^  P,  349.  .  '      , 

If  a  child  bdj  killed  after  it  has  whollv  Come  forth. fVom  the  body  of  tbe  mother,  but  is 
still  connected  with  her  by  means  of  the  umbilical  cord,  it  seems  that  such  killing  will 
be  murder.   Reg.  v.  itetefs,  9^<ir.  Sf  P.25, 

On  a  ofasrge  of  child  .murder,'  it  appeared  that  the  child  must  have  died  before  it  had 
an  indeipendent  circulation  i^^Held^  that  as  the  child  Jiad  neter  had  an  independent  cir- 
.  eolation,  the  ^charge  of  murder  could  not  be  sustained.   Beg.  v.  Wright^  9  Car.  Sf  P.  754. 
1  Raee.  on  Crimee^  48$,  486,  487. 

In  this  oonneiion  it  may  be  added,  that  it  is  a  general  rule,  that  no  person  should  be 
found* guilty  of  murder,  unless  the  body  of  the  deceased  is  found ;  but  this  rule  must  be 
taken  ^rather  as  a  caation  than  as  a  maxim  never  to  .be  deputed  f^om.  3  Chii.  G.  L.  738. 

[13]<  Where  one  counsels/a  woman  to  kill  her  child  whfti  it  shall  be  born,  who  after- 
wards doth  kiU  it  in  pnnmuico'Qf  sttcl)  advice,  he  is  an  accessary  to  the  murder.  1  MawL 
e.31.s.l7. 
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or  maAstanghtai:,  as  the  .case  happena^  and^  Iho  there  was  some 
doubt,  whether  the  killing  of  a  person  outlawed  of  felony  were  bomU 
'  cide  or  no,  2  E.  S.  6.  yet  it  is  homicide  in  both  cases.    21  ^nz.  41. 
Coron.  203. 

\t  a  person  be  condemned  to  be  hanged,  and  Aie  -sheriff  be- 
head' him,  this  is  murder,  and  the  wife  may^  ha7o  an  appeal.  35  H. 
6.  58.(A) 

If  a  man  be  attaint  in  a  prSsmunire  whereby  he  is  put  out  of  the 
king's  protection,  the  killing  of  him  was  held  not  homicide,  24  H^  8. 
B.  Corqn.  .197.  But  the  statute  of  5  Eliz.  cap,  l(i)  hath  now  put 
that  out  of  question,  declaring  it  to  he  uiilawful.(A;) 

If  a  man  kill  an  alien  enemy  within  this  kingdom,  yet  it  is 
felony,  unless  it  be  in  the  heat  of  war;  atid^  in  the  actual  exercise 

thereDf[14] 
[434]      riL  The  third  inquiry  id^  who  shall  be  said  a  person 
killing. 

An  infant  under  the  age  of  fourteen;  yoars  in  presumption  of  law 
is  supposed  without  discretion,  and  therefore  primd  facie  he  capnot 
commit  murider  or  manslaughter,  but  being,  indicted  thereof,  upon 
not  guilty  pleaded  he  ought  to  be  found  not  guilty. 
>  But  if.  he  be  above  that  age,  in  presumption  of  Jaw  he  is  of  dis- 
cretion, and  may  be  guilty. 

But  if  he  be  under  the  age. of  fourteen^  yet  if  updn  drcumsfanCes 
it  can  appear,  that  he  hath  discretion,  he  may  be  convict  of  feionyr 

3  fl:  7.  1.  A.  12.  a-C/)  [15]  •  N        .   . 

.  •  •  ■ 

(A)  <Se6  ako  Co.. P.  Cp,  53.  fit«rt^  m  «a«p  of  treaMii,  (where  the  ttotence  is,  Uiat  the 
party  shall  bQ  hang;ed|  bat  not  i\\\  he  be  dead,  ^e.)  if  the  kiD|r  remit  ail,  hat  tl^e  bandog', 
whether  it  be  Dot  mnrder-  ia  the  sheriff  to  hang  him  till  he  be  dead  f 

(i)  Infifitt.      ■  ^  . 

{k)  ^e  Corcn,  203,  whoe  it  is  declared  felonj  to  kill  one  <iiitlawed.  for  feloiijr< 

(/)  Fiilfi  juprM,  p.  27. 

[141  4  Bl  Cm.  1^8.  Bracton,  folio  120.  1  Bnvk.P.  C.  70.  Dn^ton,  e.  150.  FCruJL 
JL31.    3 /lift.  52.    ,    •  * 

[15]  Infants  under  th^  age  of  disoretion  ought  not  to  lie  poaished  bj  any  criminal 
proeecQtion  whatever.  1  Hawk.  P,  C,  2.  By  the  ancient  Saxon  law,  the  age  of  twelve 
years  was  established  |br  the  age  of  possible  discretion,  and  the  .age  of  foarteen  "um  that 
when  he  became  completely  liable  as  one  arrived  at  ye^rs  of  discretion;  4  Bl.Com. 
23.  The  presumption  is  as  stated. in  the  text;  a  presumption,  however,  which  may  Iw 
negatived  either  to  involve  those  under,  or  to  excuse  those  over  that  age :  for.  the  eapa* 
city  of  doing  ill  or  contracting  gnilt,  (says  Bladutonet  4  Com.  23.)  is  hot  so  much 
measured  by  years  and  days,  as  by  the  strength  of  tlie  delinquent's  understanding  and 
judgment  tender  seven'  years  of  ige,  boweves,  an  inf^t  cannot  be  guilty  of  f^uny, 
(Aftrror,  ch.  4.  $.  16.)  but  at  eight  years  be  may,  {DdU^e,  147.)  if  it  be  hhown  that  he  )>ad 
knowledge  and  understanding,  and  felonious  intent.  There  are  many  cflses  in  which 
infants  under  the  age  Of  fourteen  have  been  capitally  convicted,  'r'oiier,  72.  In  a 
comparatively  late  case  in  England,  the 'ancient  doctrine^  were  reaffirmed:  i(  was 
ruled  that  if  a  child  more  than  seven,  and  under  fourteen  years  of  age,  is  indicted  for 
felony,  it  will  be  left  to^e  jury  to, say  whetlier  the  prisoner  at  the  time  of  the  ofience, 
bad  a  guilty  knowledge  that  he  or  she  wa^  doing  wrong.  The,  presumption  of  law 
being  that  a  child  of  that  age  has  not  such  guilty* knowledge,  uiilesi  the  contrary  be 
proved  by  tHe  evidence.  Rex  v.  Owen,  4  Car,  Sf  P.  236b  A  .boy  of  the  age  of  twelve 
years  and  five  months  may  be  convicted  on  his  own  confessions  of  the  crime  of  murder 
and  executed.  The  capacity^ to  commit  *a  crime,  neceterily  suppoeeb  the  Capacity  tQ 
oonfessit    SiaUs,Guildyb  HahL  N.J.i^.    See  aftt<,  p.  86,  note. 
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If  Br  man  be  noh  compos  mentis^  and  kill  a  man^  he  is  to-  I^lead. 
not  guiltjfy  and  shall  be  acquitted/  and  is  not  driven  to  pucchase  a 
patdon,  tho  antiently  it  was  so  ws^A.  Stamford? s  P.  C.  16.  6.  fy' 
libros  ibi. 

And  the  same  law  it  is  of  a -lunatic,  that  kills  a  man  in  the^time  of 
his  Jjunacy^  but  if  it  be  in  those  intervals,,  when  h^  hath'  his  under* 
standing,  then  he  is  a  felon,  sed  de^hisstipra.p.  31.[163 

If  there  bean  actusll  forcing  of  a  man,  as  if  ^.  by  force  take  the 
arna  of  ^.ar^d  the  weapon- in  his  hand,  and  there wiih  stabs  jO.  where- 
of he  dies,  this  is  niurder  in  ^.  but  S.  is  not  guilty.  JOfalt^  pap,  93. 
p.2^2.\m)  Plowd.  Com.  W.  €1. 

But  if  it  be  only^a  moral  force,  as  by  threatnlng,  duress,  or  impri- 
ftonrfient,  4"C.  this  excuseth  not.[17]  .  ,.  • 

A/ame  covert  is  in  law  under  the  coercion  of  her  husband,  and 
therefore,  if  ^e  commit  lareihy  or  burghiry  tdgether  with  her  has* 
band,  the  husband  js  in  law  gliHty,  but  regnkrly  the  wife  is  n6C 
guilty;  Stamf.  26.  a.  Coreni  160.  Dalt.  cap.  104.  p.'^^l.{n)  [1'8] 

Bui  if  she  commit  murder,  or  treason,  ot  ma,nsraughter,  it  is.  no 

.'     ^'  ■  •       •  ■ .'    ''       •       ■     "     '  *     \ 

(m)  ifttt  EdU.  eap.  145.  p,  473.  (n)  Ntw  EdU.  e0p.  157.  p.  50d« 


[16 J  Murder  or  immtlaiign^ter  oaanot  be  contmitted  by  an  idiot,  laoatio,  or  lnflut< 
onleM,  ifldeed,  be  show  a  coDaciofunew.  of.  d6ing  wrong,  and  of  course  a  discretion,  or 
difloerninent  between  ^ood  aocf  evU;  4  BUick.  C^,  195.  1  Butok.^c.  t.  But  if  any 
person  procure  .'an- idiot,  &.c.  to  murder,  anotber^  the  procurer  is'  gfuilty  of  murder. 
1  Hawk.  e.  31a  9i  7.  Qf  if  he  aid  a^d  abet  bim  Icnowing  tftat  he  entertains  mischieTous  - 
desist.   Reg  r,  Tyler,  ^  C,  if  B.  filQ.    See  aiKs,  p.  37,  note. 

.  [17]  A  fear  of  deatb>  ^ell  grounded,  may  excuse  the  doing  of  some  acts  which, -under 
other  circumstances,  would  he  criminal;  as  jcTining  rebeli^  or  continaing  with  them ; 
bot^B  appreben'sioo,  however  strong  a,nd  well  founded,  of  haTlng*  property  wasted  or 
destroyed,  or.  of  suffering  any  other  mischief  not  endanger iifg  the  person,  will  afford  no 
exGOse.  Mexj.Gordoin,  1  East,  F.  C.  71.    Res  v.  McGrotDtler,  X  East,  P.  C.  IL 

A.,  who  was  insane,  collected  a  numbet  of  persons  together,  who  armed  themselves, 
having  a  common  purpbee  ol'  resisting  tbejawftilly  cohstitoted  aathorities :  it.,.  hAving 
decided  that  he  would  eut  down  any  constsJile  who  -came  Against  hlm«  A.,  in  the  pre- 
sence of  C  and.  Z)^  two  of  tjie  person^  of  hia.party,  afterwards  shot  an  assistant  of  a  ooi^ 
stable,  who  came  to  appreh«»d.il.  under  a  warrant :  Lord  Venman  held,  that  C.  and  Di 
were  guilty'of  murder^as  principalii  in  Ihd  ^rst  degree,  and  that  any  apprehension  that  C 
and  D.  had  of  personal  danger  to  themselves  from  A.,  was  no  groond  of  defence  for  con- 
tinuing wifh  him -after  he  had  so  dedaredhis  purpose;  ihat  it  was  no  ground  of  defence 
that  X  and  his  party  .had  no  distinct  or  particular  object  in  view  when  they  lassem- 
bled  together  and  armed  themselves;  and  that  the  apprenennon  of  personal  danger  does' 
not  ihrnish  any  excuse  for  assisting  in  doing  any  act  which  is  illegal  Reg  v»  Tyler,  , 
8C^r.  ^P.  616. 

[18]  Although  a.  wife  eannot  commit  larceny  in  the  eompaiiy  of  hcr. husband,  for  it  h 
^med  his  coercion  and  ijot  her  Voluntary  act,  yet,  if  she  do.it  in  his  absence,  and  b/ 
his  mere  command,  she  is  then  p^ishabte  as  if  she  .^ere  fole;  and  the  husband,  it  iB 
said,  may  be  accessary  to  the  wifL  Anon,  9  Ea$t,  P,  C,  559.  When  a  felony  is  com-' 
Diitted  by  the  wife  in  the  presence  of  the  husband,  it  is  a  preemption  only  and  not  n  eon^ 
ehieum  of  law,  that  -  it  is  done  under  his  coercion.  Rex  v.  Hughes.  ^  Lewin,  C.  </.  25^.  ' 
Se^  CanoUy's  case,  2  Le^n,  C,  G,  299.  Rex  v.  MorrU,  R,'  ^  R,  C.  C.  370.  1  RusedL, 
18.  Rex  y.jHx,iRuteeU,i%.  ttex  v,' Archer,  R.  Sg  M.  t,  C,  W^.  Rex  v.  Morris^ 
^U  Leach,  C.  C.  1096.  Rex  w.'  Atkmmm,  1  RueaeU^  30.  Rex  v.  HasBoU,  9  Ctfr.  Sf  P. 
434.  Reg  V.  Wooduard,  8  Cur.  Se  P.  561.  Rex  v.  Knight,  1  Car.  ^  F.  ir6.  Rex  v. 
Price,  8  Car.  Sf  P.  19.  Reg  v.  Cruee^  8  Qar.  ^  P.  541.  2  iL  C.  Q.  R.  50.  4  BL 
Com;  38.    Seean<6,/».  45,fio<e. 
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plea  to  say  she  did  it  by  coercion  of  her  hasbaitd,  but  she  is  guilty, 
tbo  committed  with  her  husband.  DalL  Jlnd.[l9] 


[  435  ]  CHAPTER  XXXIV.: 

ft  "       , 

CONCSaKIHO  C01^MANI>:jNG,  COUN$ELLIN^,  OR  ABBTTI90  OF  BCUBI^SR 

OR  MANSLAUGHTER. 

Altho  this  title  may  seem  niore  proper  under  the  titl^  of  principal 
and  accessaries,  yet  because'  it  relates  to  the  inquiry,  who  shall  be 
s^id  a  iQurderetor.  menslayer,  and  is  oommori  in  som^  respeoCs  to 
both  crimes,  I  shall  take  up  the  consideration  thereof  here. 

He  that,  counsels,  commands,  or  directs  the  killing  of  iany  person, 
if  he.  be  absent,  i^  an  accessary  to  murder  before  -the  &ct. 

In  case  of  poisoning,  he  that  counsels  another  to  give  ppisou,  if  * 
that  other  doth  it,  the  eounseller,  if  absent,  is  batjaccessary.6^/2ire 
Cdke  P.  Cp.  49.  Sir  Thomas  Overbury^s  case.(«) 

But  he  that  actually  gives  or  lay?  the  poison  to  the  intent  to  poi- 
son, tbo  be  be  absent,  when  it  is  taken  by  the  party,  yet  he  is  princi- 
pal, and  this  was  Weston's  case,(A)  Co.  P.  C.  p.  49.  in  Sir  Thomas 
Overbu^^s  cage,  and  4  Co.  Rep*  44.  b:  Vdum*s  case. 
'  In  6ase  of  murder,  be  ,that  counselled  or  commanded  before  the 
feict,  if  he  be  absent  at  the  time  of  the  fact  committed,  i^  accessary 
before  the  fact,  and  tbo  he  be  in  justice  e(](ually  guilty  with  him  that 
commits  it,  yet  iii  law  he  is  but  accessiairy  before  the  fact,  and  .not 
principal;  ' 

If  Ji.  commands  B.  to  b^at  C.  and  he  beat^  him  so  that  he  dies 
thereof,  it  is  niurder  in.jS.  and.  «|f..  if  present,  is  also  guiliy  of  the 
offense,  if  absent,  he  js  accessary  to  murder.  ,Z>tf//.  eap4  93«(c)^  Phwd. 
Com.  475.  *.  Co.  P.  C.p:  51.  3  ig.  S.X^ordn.  »14>. 

If  «i.  counsel  A  to  poison  his  wife,  B.  accordingly  obtains 
[436]]  poison  from  Ji.  and  giv^  it- to  his  wife  in  a  roasted  applp, 
Ihe  wife  gives  it  to-a  child  of  B.  not  knowing  it  was  poison, 
Vho  eats  it  an^  dies,^  this  is  murder  in  B,  jtho  he  intended  hothipg  to 
the  child.  Plowd.  Com.  474.  Sounder* scm€\  and  so  it  is,  if  an  apo- 
thecary send  a  potion  to  the  wife,  and  the  husband  mingle,  poison 
.with  it,  and  upon  some  dislike  of  the  pbj;9ic  the  apothecary  is  seat 
for,  who  to  justify  |t  to  be  wholesome  VoltmtiBurily  eats  part  of  it,  and 

(a)  See  SlaU  TV.  Vd.  I.  p.  331. '  (c)  New  Edit.  cap.  X45.  p.  472. 

ib)  State  Tr.  VoL  I.  p.  313.  .  ^ 

[19]  ^  Bl  Cojpt.  28^  1  Ihwk.  P.  C,  3.  Wife  not  guilty  of  any  breach  of  dnty,  in  ne- 
glectirifr  to  pfovidjB  an  ailprentice  of 'her  huaband  with  soffidentfood  andneoeMtriM^ 
wlierel^  he  died,  as  ahe  was  only  the  aervaot  of  her  huahanid.  J{f«  V.  Stmirt^  1  Jtiw. 
««•  16.  '  f 
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19  poifioned  and  diet,  this! is  xttiirder  in  i?.  tho  the  apothecary  was 
never  intended  to  be  hurt,  but  voluntarily  took  it.  -9  Co.Bep.8l. 
9^gn€S  Crore^scMi^ 

But  in  this  case,  he  who  was  absent,  «Dd  counselled  the  poisoning- 
of  the  wife,  is  not  accessary  to  the  murder,  because  as  to  him  the 
command  shall  not  be  construed  funhec,-than«  as  to  the  ^lerson  in- 
tended by  him.  Plowd.  Cam.  474.  Skiunder*e  case.(d) 

If  t*^.  counsel  or  cominands  .B.  to  bteat  C.  with  a  small  wand  or 
Tody  which  could  not,  in  all  hundan  reason,  cause  death,  if  B.  beats 
C.  with  a  great  club/ or  yound  him  with  a  sword,.whereof  be  dies, 
it  seenis,  that  «/2.  is  not  accessary,  because  there  was  no  command 
of  death,  nor  of  any  thing,  that  could  probably  cause  death,  and  jB. 
hath  varied  from  the  command  in  substance,  and  not  in  circum-^ 
stante^.  .  •.  - 

If  J2.  command  or  counsel  A  to  kill  C.  atid  before  the  fact  done 
Jl.  repents^  and  comes  to  B.  and  expressly  discharges  him  from  the 
feet,  and 'countermands  it,  if.  after  this  countermand  B.  doth  it,  it  is 
munler  in  JS.but.^.  is  not  accessary^  but  if  •/?.  repent  of  it,  but  before 
any  discharge  or  countermand  given  to  B.  B.  kills  Cyet  a^^.  remains 
accessary  not.witbstanding  his  private  repentance,  for  in  as  much  as 
his  ejq>res6  counsel  or  oommand  occasions  the  fact,  he  must  jett^  his 
peril  see,  that  he  countermand  J9/and  so  i^medy  as  mueh 
aS  in  him  lies  the^  nfiischief,  that  bis  former -.command  occa-  [  437  } 
sioned.  Co.  P.  C.  ,p.  51.  Piowd.  Com*  476.  a.  Saunder's  '  '  ■ 
case.        /.  «        ^  i . 

In  manslaughter  there -can  be  no  accessaries- before  the  &ct^  for  it- 
is  presumed  .to  be  sudden^.forif  it  were  with  aidvic^^copimatid,  or 
deliberation,  it  is  murder  ahd  not  manslaughter,  and  the  like  of  se 
d^endendo. 

And  therefore  in  an.  indictment  of  manslaughter  only,  if  others  be 
indicted  as  acbessaries  before  the  fact,  the.  indictment  is  void  against 
themi  ,   . 

.  And  MA.  be  indicted  of  murder,  and  jS.as  accessary  before  by 
procurement,  fyc:  and  A  is  found;  guilty  only  of  manslanghter,  B. 
shall  be  discharged.  4  Co.  Bq).43.b.  Gdffe  versus  £^tdtMeand  Hoell 
David.  '     :         '^  - 

And  anciently,  he  that  struck  the  stroke,  whereof  the  party  difid. 
was  only  the  principal,  and  those,  that  were « present,  aiding,  and 
assisting,  were  hut  in  the  nature  of  accessaries,  and  should  not  be  put . 
upori  their  trial,  till  he  that  gave  the. stroke. were  attaint  by  outlawry 
or  judgment.  40  ^ss.  25.  40  K  2.42.  a: 

}^ut  at  this  day,  and  long  since,  the  law  hath  been  taken  otherwise,  ■ 
atid  namely,  that  all  that  are  present^  aiding,  and  assisting,  are  eqiially 

(d)  But  tho  the  jodn^es  were  of  opinion  in  thie  case,  that  he  was  not  a^cesaary,  yet 
they  tl^oa^h't  it  properest  that  he  ahouM  be  delivered  rather  by  a  pardqo,  than  ptherwise, 
and  accordiDgly  they  kept  him  in  prison  fi^om  one  aeaaion  till  another,  till  he  procared  a 
,  pardon;  and  niaeter  /'(otoJen,  the  reporter,  sayg,  it  was  his  opinion^  that  whoever  ooan- 
sels  or  eomnian<)8  an  evil  thiri^  should  be  adjadfed  acceasary  to  all  which  foUows  flrpm 
that  evil  adiiNi,  but  not  iroo^  any  dtber  distinct  thing. .  ■ 
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-principal  with  hfm  that  ga^etbe  strokey  whereof  the  "party  died.  4  H. 
7.  18.  a.  per  omnes.  JuilidkirtoM  uirius^fue  hancij  far  tho  ooe  gave 
the  stroke,  yet  in  interpretatidn  of  law  it  is  the  stroke  of  every  per- 
son, that  was  present,  aiding^  and  assisting^  aiid  tho  they  are  called 
.principals  in  the  second  degree,  yet  tbey-are  prtncipais,  and  the  law 
was  altered  herein^  in  tempore  H.  4  PImmL  Com.  100.  a.  and  diere- 
fore,  if  there  be  an  jndictmeDif  &(  murder  or  manslftughter  against  v2L 
that  ^.  felonid,  4^.  percusnt  B.  whereof  he  died,  and  that  C.  and'Z>. 
were  present,  abetting,  aiding,  and  assisling  to  A,  adjeioniam  4*  mur^' 
€trum  4*6.  moJo  fyformAprmdittdfaeUtHPj'BxAA: appears  not,  but 
B.  and  C.  appear,  they  shall  be  arraigned,  and  receive  their  jodgment 
if  convict,  tho  A:  neither  appear,  nor  be  outlawed.  Plowd.  Covrn  97. 
.  and  1 00.  iJyiiin^s  case. 

If  t/i.  be  indicted  a&  having  given  the  mortal  stroke,  and  B,  and  C. 
as  present,  aiding,  and  assisting,  aiid  upon  the  evidence  it 
£  4383  appear  that  B.  ^ave  the  stroke,  and  A.  and  C.  were  only 
aiding  and  assistmg,:ii  toaintains  the  indictment,  and  judg- 
ment shall  be  given  against  them  all,  for  it  is  only  a  circumstantial 
variance,  for  in  law  it  is  the  stroke  of  all  that  were  piesent,  aiding, 
4ind  abetting.  Phwd.  Com.  98.  a.  9  (^o.Jiep.  67.  b.  Mdckalfy^s  case. 

Yet  the  circumstances  of  the  cato  may  vary  the  degree  of  the 
Qffeiise  in  those  that  are  in  (his  kind  parties  to  the^  homicide. 

If  4^.  have  mahce  against  A.and  lies  in  Wait  to  kill  him,  and  C 
the  servant  of  t^.  being  present,  but  not  privy  to  the  intent  of  his 
'master,  finds  his  master  nghting  with  B.  takes  part  with  his  master, 
and  the  servant  or  master  kill  JS«  this  is  murder  m  Ji.  because  he  had 
malice  forethought,  but  only  homicide  in  C.  Piowd.  Com.  100.  b. 
Salisbury's  case,' where  it  was  also  resolved,  that  where  «^.  had  ma- 
lice against  D.  the  master  oiB.  but  by  mistake  as^ults-and  kills  B. 
the.  servant,  or  hav4rig  malioe  against  D.  the  master,  and  J7.  his  aer- 
vaat,  comes  in  aid  of  his  master j  and  A.  kills  liim,  it  is  nmrder  in*  .^f  . 
as  much  a&  if  he  had  killed  the  master,  for  the  malice  shall  be  carried 
over  to  make  the  killing  of  B.  mtirder. 

Upon  ai^  indictment  of  mtirder,  tho  the  party  upon  bis  trial  be 
acquit  of  murder,  and  convict  of  manslaughter,  he  shaUf  receive  jodg- 
^      Qient,  as  if  the  itidictment  had  b^n  of  manslaughter,  for  the  offense 
in^substaince  is  the  same. 

'  And  upon  the  same  reason  it  is  iu  case  of  malice  Implied,  if  Ji.  B. 
;  and  C-  be  in  a  tumtilt  togetheP?  and  D.  the  constable  comes  to  ap- 
pease the  affray,  and  Jl,'  knowing  him  to  be  the  cotlstiible,  kill  liirti,- 
atid  B.  and  d  not  knowing  him  to  be  :the  constable,  come  in,  and 
finding  •/?.  and  />•  struggling,  assist  and  abet  a^.  in  killing  the  consta- 
ble^ thiis  is  murder  iii  i.  but  ooanslaughter  in  B.  and  C.    . 

To  make  an  Abetter  to  a  niurder  or  homicide  priiicipal  in  the  felo- 
ny, there  are  regularly  two  things  requisite,  1.  He  must  be  present. 
2.  He  miist  be  aiding  and  s^bettit>g  ad  feloniam  ^  murdrum  sive 
homicidiutn. 

If  he  wereprocuring,  or  abetting,  and  absent^  he  is  acces« 
[]  439  ]  sary  in  0ase  of  murder,  and  not  principal,  as  hath  been  she  wn, 
unless  in  some  cases  of  poisoning,  ut  supra. 
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\  If  lie- be.  present,  and  not*  aiding  or  abetting  to  the  feloti^^  fae  is 

neither  principal  nor  acceeiery. 

If  ji.  and  B,he  fighting,  and  C.  ^  man  of  full  age  comes  by  ohance, 
and  is  a  looker  on  ooly^  and  assistei  neither,  he  is  ifoi  gAulty  of  murder 
or  homicide,  as  principal  in  the  second  degree;  but  It  is  a  misprision, 
for  which  he  shall  be  fined,  nntess  he  use  means  to  apprehend  the 
felon.  8.  £!r  2  Ooron.  396.  3  E.  S.  ibidem  293.J4  H,  7.  SU  b.  StaiH^ 
fonP'S  Pr.  G.  4a  b,  Battofiy  cap.  108^  p.  2S4.(e) 

Therefore  i|t  remains  to^  be  inquired,  1.  Who  ^all  be  said  to  be 
present  2.  Who  shall  be  said  libetting,  aiding  or  assisting  to  the 
fcJouy.  .  '      ' 

I.  As  to  the  first:  if  divers,  persons  cotne  to  make  aii  afi'ray,  ^e. 
and  are  of  the  same  party,  and  come  into  the  same  house,  but  areia 
sev'eral  rooms  of  the  same  house;  and  one  be  kilkd  -in  one  of  the 
rooms,  those  that  are  of  that  party,  and  that  came  for  that  purpose, 
the  in  other  rooms  of  the  same  house^  shall  be  said  to  be  present 
DiUt.  cap.  ^3.  p.  241.1/)        .  / 

The  lord  JDdu;r«  and  (ttFers  others  came  to  steel  deer  in  the  park 
I  of  bne  Pelham,  Ray  den  one  of  the  company  killed  the.  keeper  in 
the  park,  the  lord  Daere  and  the  rest  of  the  company  being  in  other 
parts  x)f  the  park,  k  was  niled,  that  it  was  murder  in  fthem  all,  and 
they  died  for  it  Crompi*  25.  a.  Dalt.  tUn  svprUy  34  HI  8.  JB:^  Co^ 
ron.  ll^^ig) 

The  likd  in  case  of:  burglary,  tho  some  stood  at  the  lane's  end  or 
field-gate  to  watch  If  any  came  to  disturb  them,  Co.  P.  C.  p.  64.  1 1 
ti.  4.  IS  A  yet  they  are  said  to  be  burglitrs,  because' present,  aiding, 
Und  a^si^ting  to  the  burglary/  ^    . 

II.  Who  shall  be  said  abetihig,  aiding  and  assisting. . 

If  ^.  comes  and  kills  a  man,  and^.'  runs  with  an  intent  to  be 
assisting  to  him,  if  theie  should  be  occasion,  tho  de  facto  he  doth 
nothing,  yet  be  is  principal  being  present,  as  well  as  A.' 3  B.  3.  Co* 
ron..309.  .       >  ^ 

If  diveracome  irifh  One  asasntto  do  mischief,  {maUjfdiTe!^, 
as  to.  kill,  rob  or  beatj  and  one^oth  it,  they  are  all  prtnci^  []4403 
pals  in  the  felony,  fye.  3  E.3.  Coron.  314. 

If  A.  and  divers  others  in  his  company  intending  to  rob  a  person 
<^harge  him  withfelony,  and  as  they  are  Carrying  him.  to  gaol,  some 
of  the  company  rob  the  person  attached,  (his  is  robbery  in  kll^  but  if 
the  rest  of  the  company  coma  without  any  such  intent,  it  seems  they 
are  not  guilty.  3  £.  3.  Corolla  350. 

If  A.  eomes  in  company  with  B.  to  beat  C.  and  S.  beats  C.  that 
be  die,  Ji.  is  principal^  but  then,  according  to  those  elder"  times,  the 
indictment  miist  not  be  only,  that  be  was  present,  aiding,  and  assist- 
ing, for  that,  as  the  law  waa  then  taken,  liiakes  him  only  acces^ry, 
but  the' indictment  must  shew  the  special  matter,  that  they  came  to 
that  intent,  Id  E.  2.  Coron.  433.  but  now  that  course  is  ahered,  and 


it)  New  Edit.  dip.  1$1.  p.  537. 
(^)  See  alflo  Mamr  86.  Kelyhge  56. 


(/)  Neuf  Edit.  cgp.  145.>  412. 
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tbe.indictm^t  only  runs,  that  t^.  wa»  present,  aiding^  and  assisting, 
and  that  is  sufficient  to  make  hini  principal. 

Sp  if  j2.  being  present  coniniand  B.  to  kill  G.  and  he  doth  it,  both 
are  principals.  13  £r.  7.  10.  a.  (A)  . 

If  many  be.  present,  ^nd  one  only  gives' the  stroke^  whereof  the 
party  dies,  ihey  are  all  principals,  if  tfiey  came  for  that  purpose. 
2;L  J^.  4.  71.  a. 

The  case  of  Drayton  Basset  reported  by  Mr.  Cromptfrn^  foL  »S. 
was  this:.  Jl,  with  thirty  others  and  more  entered  wittr  fofce  upon 
the  man$^rrhouse  of  Drayton  ^a^«e/,  and' ejected  ^.  his  children^ 
and  servants  out  of  .the  same;  afterwards  twenty  others  on  the 
behalf  of  ^  three  days  after,  in  the  night,  came  with  weapons  with 
intent  to  re«enter,  and  one  of  the  twenty,  about  ten\of  the  clock  ia 
the  night,  cast  fire  into  a  thatcht  hou^e  adjoining  to  the  faoueey 
whereupon  one  that  'was  ia  the  house  shot  off  a  gun,  and  kitted 
Jbne  of  the  pai;ty  of  B.  and  then  the  rest  of  the  party  of  A  fled,,  and 
•S*  and  bis  company  continued  Hhe  for<^ible  possession  of  the  house 
for  many  days  after,  whereupon  ^.  and  twenty-seven  more 
[441  ]  were  indicted  of  murder,  and  arraigned  in  ^he  king's  bench, 
and  the  matter  aforesaid  given  in  evidence  against  him,  -and 
Mich.  22  Sr  23  Eliz.  he  was  found  guilty  of  mahslau^ter,  &  divers 
outres  de  rioters,  qije  fueront  in  Id  measoa  al.  temps,  que  le  home 
fuit  tue,  fueront  arraigns  come  principals,  coment  que  ne  a^nt  al 
(tetter  delguhne  ne  al  tuer,  purcea  que  fueront  ia  illoyalment  assem- 
blies, &.  in  forcible  manner  gard  le  meason  one  Ji.  que  fuit  convict 

And  consonant  to  this  is  Mr«  Dalton^  p^  241.(f)  in  "these  words: 
<^  Note  also,  that  if  divers  perso.n's  come  in  one  company  to  da  any 
unlawful  thing,  as  to  kill,  rob^or  beat  a  man,  or  to  commit  a  riot,  or 
to  do  any  other  trespass,  and  one  of  them  in  doing  thereof  kill  a  man, 
this  shall  be  adjudged  murder  in  them  all  that  are.  present  of  that 
party  abetting,  him,  and  consepting  to  tbeaet^  o^  i^e&dy  to  aid  him, 
altho.  they  did  but  look  on.  ^ 

A  man  seizeth  the  goods  of  ^rFrenchmctn  in  .time  of  war,  and 
carri^  them  to  bis  house,  a  stranger  pretending  to  be  deputy- 
admiral  with  a  great  multitude  of  nieu  came  with  force  to  the 
bouse,  where  the  goods  were,  and  at  the  gate  of  the  house  made 
aa  assault  upon  them  that  were  in  the  house,  a  woman  issued  ^out  of 
the  bouse  wiihotit-any  weapon,  and  is  kiiled  by  one  of  the  servants, 
who  came  to  take  the  goods,  by  throwing,  a  stone  at  another,  that 
was  in  the^gate,  and  the  person,  that  came  to  seize  the  goods,  said, 
(before- his  comiti^)  he  would  make  him  a  cokes  that>kept*the  goods 
and  would  make  him  to.  know  the  basest  in  his  house.  By  five 
judges,  two  Serjeants,  the  qiieeti's  attorney,  and  solicitor,  it  was 
held,  that  if  it  appear  that  the  woman  came  in  defense  of  the 
master  pf  the  house,  then  it  was  rhurder  in  thp  vice-admiral  and  all 

•    '■ 

(Ji)  Thij  c&«e  was  something  more  than  %  liare  command,  for  one  held  him,  while.the 
other  killed  him ;  but  what  our  author  here  says  is  more  directly  proved  by  the  tsaso  ia 

4.  -ff.T.  la  fl.         ^ 

(i)  Ntw  Edit,  p.4.1%  ^ 
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bis  compimions:  but  Jby  ottwT  fiv^e  jttdge9  contraiy^for  no  mali<s0 
was  against  the  won)an«  and  murder  $ball  n<>t  be  extended  further, 
than  it  was  intended, ana. th^  formercheld,  that  if  wf.  and<j9.  fight  by 
appointment  before-hand,  and  ft  stranger  comes  between 
Iheno-to  part  them,  and  he  is  fciHed  by  vS.  it  i&  murder  in  £442  2 
him^  and  some  sai4  in  'bo{h>  but  the  others  noluetfunf  a<f 
Aoe  coneorclart.  Manaell  and  Herbfsri^s  cajse,  H.  2  ^  3  P/  4*  Mi 
Dyer  128.  6.     .  . 

'  Thar  point,,  whi»rejn  the  judges  differed,  was  whether  the  mistake 
^of  the  person  excusetlvit  fr<un.  murder,  but  it  seems  not  questioned, 
but  all  agreed  it  manslaughter,  and  t^at  not  only  in  him,  that  gave 
the  blow  hut  in  all  the  companions  of  that  party:  but  now  the 
former  point  is  sufficiently  setthed,  that  if  it  had  been  murder,  in 
.case  the  man  bad  been  killed,  that  was  m^Qt,  it  4s  murder  i|i 
killing  tjie  woman,  and  *that,  whether  she  came  as  a  paxtizan  to 
ManseRi  the  owner  of  the  house,  or  not^  quod  vidt  supra:  and  in 
the  last  cade  put,  ivufferberfa  case  before,  it  is  certainly  murder  i|i 
lum  jhat  kills  t^e  .man  that  comes  to  part  them,  and  if  it  had  been 
only  a  sudden  quarrel,  it  had  been  manslaughter  in  biin  that  kills 
bite,  and  2)a//.  cap.  99.  p.  240.(4;)  yea^  and  if  the  combating  were 
by  malioe  prepense,  it  it  is  held,  that  the  killing  of  him,  that  pomes 
to  part  thept,  is  mnrder  in  both,  and  both  were  banged  for  it^  be- 
eause^each  of  them  bad  a  purpose  to /hjavekild  the  other.  22  E.  3. 
Coront  262»  Lambert  out.  of  JDallison^s  report, /?.  217.  but  thisit 
se^ms.  to  me  to  be  mistaken,  it  is  not  murder  in  both,  unless  both 
«traek  him  that  came  to  part  them;  and  by  the  book  of  2i2  Ass. 
71.  Oorofu  180.  (which  seems  to  be.  the  same  case,  tho  more  at 
large,)  be  only  that  gave  the  stroke,  had  judgment,  and  was  exe- 
cuted.(/)[lj  . 

And  therefore  it  is  a.  mistake  .in  those  that  say,  if  it  be  pot 
known  whieh  of  |hem  did  it,  tbey  shall  both  have  judgment,  f6r 
the  jury  ought  precisely  to  inquire,  and  upon  circumstances  to  sa- 
tisfy themselves,  whether  the  .one,  or  the  other,  or  both  did  it,  and 
neither  to  acquit,  npr  convict  both^  because  they  know  not  who 
did  it. 

But  to  return  to  the  aiders  and  abetters  again. 

By  the  cases  of  Drayton  ^Basset  Kud  Herbert  it  appears,  that  if 
many  come  to  commit  a  riotous  unlawful  act,  if  in  the  pursuit  of  that 
action  one  of  them  commits  murder  or  manslaughter;  they 
are  all  guilty,  that  are  of  that  party,  that  committed  the  dis-  [  443  J 
order;  wherein  nevertheless  these  things  must  be  observed. 

1.  In  that  case. it  must  be  intended,  when  one  of  the  same  party 

m  New  BdU,eap.  IAS.  p.  A7U.     .  ^,  .    ' 

(()  The  odier  doth  not  appear  fo  have  beea  befbrp  the  court,  bat  apon  pattinjr  |he 

CMC,  the  court  said,  he  that  itruek  it  goUty  of  feloQy^  bat  nid  nothing  a^  to  him  who  did 

not  ttrike.  ^  * 

■     ^      '■■''"■  I  I  *  ■  I     I  I         I      I        »     T.^..       T    I  I  I         ■      ■  ■         ■  I  .»l 

[1]  Dff&.  128.  Kel  111,  113, 117.  Fptter^Z^l.  1  Shwk.  c.  ».  «.  T^S^r.  doiper^ 
1  Gtma,  f^N.  J.)  Sutu  T.  Utiilry,  2  Dtv.  ^  BiO.  19^. 
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commits  fhe  murder  pr  manslaughter  upon  oDd  of  the  other  party,  or 
.  upon  those  that  came  to  appease  or  part  them',  or  by  due  course  of 
law  to  disperse  them. 

And  therefore  I  ^ave  always  taken  the  law  to  be,  that  if  w9.  and 
B,  have  a  design  to  fight  one  with  another  upon  premeditation  or 
malice^  and  A.  takes  C  for  his  second,  and  ^.  take  D,  for  his  second, 
w9.'kiHs  B,  in  this  case  C  is  principal,  as  present,  aiding,  and  abet^ 
ting,  but  D,  is  not  a  principal,  because  he  wai»  of  the  part  of  him, 
that  wa^  killed,  and  yet  I  know,  that  some  have  held,  that  />.  is 
principal  as  well,  as  C.  because  it  is  a  compact^  and  rely  much  upon 
the  book  of  82  /?.  S.Corom  962;  before-mentioned,  but^  as  I  think, 
the  law  was  strained  too  far  in  thai  ease,  and  so  it  ia  much  more 
in  making  Z>.  a  principal  in  the  death  of  ^«  that  was  his  friend, 
'  Aho  it  be,  I  confess,  a  great  misdemeanor,  yet  I  think  it  is  not  mur- 
der in  Z>. 

And  the  books  in  all  the  instances  of  this  natute  say,  that  it  is 
-murder  or  manslaughter  in  that  party,  that  abetted 'him,(*}  and  con- 
sented to  the  act,  that  /).  never  abetted  j3.  to  kill  B.  I)ut  abetted  B. 
indeed  to  have  killed  A[2] 

2.  It  must  be  a  killing  in  pursuit  of  that  unlawful  act,  that  they 
vr^re  all  engaged  in,  as  in  the  ease  of  the  lord  Dacre  beforennen- 
tioned,  they  alt  came  with  an  intent  to  steal  the  deer,  and  conse- 
quently the  law  presumes  they  came  all  with  intent  tp  oppose  ail 
that  should  .hinder  them  in  th^t  design,  and  consequently  when  one 
killed  the  keeper,  it  is  presumed  to  be  the  act  of  all,  because  pursuant 
to  that  intent:* but  suppose,  that  «4/w0.  and  C  and  divers  others  come 
tpgether  to  commit  a  riot,  as  to  steal  deer,  or  pull  down  inclosures, 
and  in  their  march  upon  their  design)  •/?*  meets  with  Z>^  or  some  other 
with  Whom  he  had  a  former  quarrel,  or  that  by  reason  of  s6m(3  col- 
lateral provocation  given  by  Z>,  xoA.  Ji,  kills  him  without  any  abet- 
ting by  any  of  the  rest  of  his  company,  this  doth  not  make  all  the 

-  (*)  .Fu.  who  Qoinmitted  the  homicide. 

[3]  Whep  opoQ.ft  previooB  agreement,  and  after  there  has  been  tiine  for  the  blood  to  cool, 
two.peraona  meet  with  deadly  weapons,  and  one  of  them  is  killed^  the  partj  who  oecap 
eions  the  death  is  gfuilty  of  murder,  and  the  seconds  alto  are  equally  jpsMj ;  and  with 

-  respect  io  others  shown  to  be  present,  tiie  qoeetion  is,  did  they  ^ve  their  aid  and  assist- 
ance by  their  countenance  and  encouragement  of.  the  principals  in  the  contest  7  Mere 
presence  will  not  be  sufficient;  but  if  they  sustain  the  principals,  either  by  advice  or 
.assistance,  or  ^o  to  the  ground  for  the  purpose  of  encouraging  and  Ibrwarding  the  un- 
lawibl  conflicts,  although  they  do  not  iay  6r  do  any  thing,  yeU  if  they  a^e  present  assisU 
•ing  and  encouraging  bv  their  presence  at  the  moment  when  the  fatal  shot  is  fired,  they 
are,  inlaw,  guilty  M^tne.  crime  or  murder.    i?e^.  t.  .Vbttiig',  8  Car.  4r  ^*  ^^ 

If  two  persons  deliberately  fight  a  duel,  and  one  of  them  be  killed,  the  other  and  his 
second  an  guilty  of  murder.  ,1  ffawk,  c,  31.  «.  ei.  Rex  t»  Ons/y,  9  Sltangti  77&  No 
matter  how  grievous  the  provocation,  or  by  which  partjr  given.  The  second  of  the 
'  deceased  also  is  now  deemed  guilty  of  murder,  as  being  present,  aiding  and  abetting ; 
'  and  although  Lord  HaiU  seems  to  think  the  rule  of  law,  ar  to  principals  in  the  second 
degree,  too  far  strained  in  that  case,  yet  in  several  late  oases  it  has  been  laid  down  that 
both  ihe  seconds  are  guilty,  if  they  are  present  assisting  ami  encouraging.  See  SmUk  v. 
The  State,  1  Yertter,  22a .  ^ooemis**  ease,  3  BuUtrode,  i71-d.  1  Itott.  Rep.  36L  Rex 
▼.  JtfttfpAv,  6  C.  4r  P.  103.    Reg  v.  Cudi^,  1  Car.  Sf  P.  210.    fWer,^7.    4  BL  Com* 

~  191.    Z  Jn§t.  SI.    Rmx  J.  RiM,Z  Eeitt^  SSU  pott,  A53. 
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party  of  •/$.  tho  present,  to  be  therefore  iaiding  ahd  abetting,  and  con- 
sequently principals  in  this  murder  or  ipanslau^jhter,  which  was  acci- 
dental, and  not  witfitn-  the  compass  of  iheir  original  intention. 

But  if,  when  they  had  cotne  to  stedl  the  deer,  or  throw,  down  the 
inclosure,  any  had  opposed  them  in  it,  either  by  words  or  abtiial  re^ 
siscance,  and  «9.  had  killed  him,  it  had.  been  miirdet  in  all  the  rest 
of  the  company,  that  -came  with  the  intent  to  dp  that  unl&wful  act, 
tho  there  were  no  express  Intention  to  kill  any  person  in  the  fixst 
enterprize,  because  the  law  presumes  4hey  come  to  make  good  their 
design  against  all  opposition.  .       ^    -     ■     ■ 

And  this*  is  the  reaison  of  the  book  3  S,  3.  Coron.  350.  where  many 
came  to  commit  a  disseisin,  and  one  was  killed,  and  all  that  were  of 
the  company  were  arraigned  as  principals,  and  th^  fact  found  and 
they  were  condemned,  tho  the  jury  said  they  did  nothing  {tte  male 
volunt)  of  maTice^  but  were  of  the  company ;  tho  possibly,  as  the  cir-» 
cumstances  of  the^t  case  were,  it  was  only  manslaughter,  as  in  the 
case  of  Dray  ion  Basset  ^  because  it  was  upoti  a  sudden,  and  upon  a 
pretense  of  title. 

3.  Again,  altho  if  many  come  upon  an  unlawful  design,  and  one  of 
the  company  kill  one  of  the  adverse  party  in  pursuance  of  that  de- 
8rgn,all  are  principals;  yet  if  m^ny  be  togethet  upon  a  lawful  account, 
and  one  of  the  company  kill  another  of  an  adverse  p^rty  without 
any  particular  abetitient  of  the  rest  to  this  fact  of  homicide,  they  are 
not  all  guilty  that  are  of  the  cdmpany,  but  only  those,  that  gave  the 
stroke,  or  actually  abetted  bun  to  do  it.  ~ 

There,  is  a  common  nuisance  committed  in  the  highway  hj  A*  B, 
C.  B.  in  the  vili  of  M  and  E.  F.  Q.  ff.  J,  fyc.  and  twenty  more  of 
the  inhabitants  of  M.  come  to  remove  the  nuisance,  ^,  B.  C.  and  B. 
oppose,  F,  strikes  jl.  suddenly,  and  kills  him,  F.  is  guilty  of  maq- 
alaughter,  but  the  rest  of  the'  party  of  jP.  are  not  therefore  guilty, 
barely  upon  this  account  that  they  were  of  the  company,  but  only 
such  of  the  company,  as  did  actually  assist  or  abet  F.  to  strike  or  kill  jS. 

But  if  in  truth  it  were  ho  nuisance,  but  an  act  that  iK^ds  lawful)^ 
done  by  ^:  and  then «/?.  had  been  killed  by  F.  all  the  rest  of  the 

S arty ^and  company  of /*,  had  been, guilty,  that  came  with 
esign  to  remove  tAai  which  they  thojught  a  nuisance,  but  [^445  J 
was  not,  because  it  was  a  riotous  and  unlawful  assembly.    ■ 

If  wf.  hatha  good  title  to  his  house,  or  hath  been  ill  possession 
thereof  for  three  years,  (in  which  case  he  may  detain  it  with  force  by 
the  statute  of  8  H.  6.  cap.  9.)  if  ^ny  person  come  to -rob  him  or  kill 
him,  and  he  ^hoot  and  kill  him,  it  ia  not  felony,  nor  doth  he  forfeit 
his  goods,  as  in  case  of  homicide  ee  d^endendo.  11  Co^  Rep.  82.  6* 
5  Co.  Hep,  91.  b.  .  '  . 

But  if  a/^.  comes  to  enter  with  force,  and  in  order  thereunto  shoots 
at  his  house,  and  B.  the  posse^or,  having  other  company  in  his  house^ 
shoots  and  kills  A,  this  is  manslaughter  in  B.  and  so  it  is  rul^d 
5  Eliz.  in  Harcouri^ 8  case,  Crompt.  29.  a.  Dali.  cap*  IS,  p.  105.(f7i) 
Ibid.  cgp.  98.  p.  250.[n)  - 
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»  I 

And  in  this  case,  if  i?^  shoot  qtit  of  his  house,  and  killeth  w?.  I 
think  it  plain^  that  it  is  not  felony  in  the  rest  of  the  houtehold,  nay^ 
tho  he  had  hired  extrsrordinary  company  to  help  to  guard  his  hotise 
upon  such  an  occasion,  (as  by  la^  it  seems  he  may  do, notwithstand- 
ing the  opinion  of  Crofnpion,/bl.  70.  a.  to  the  contrary,  vide  21-.  H. 
1.  89.  a.  5  Co.  Rep,  91.  ft.  Seaman^ scBLS^y  11  Co.  Sep:  82.  A.  Lewei 
Bowlegs  c&se)  yjei  this  is  not  manslaughter  in  the'  rest  of  thecom- 
panjT}  beca^ise  the  assembly  was  lawfiil  and  justifiable. ' 

And  therefore  in  that  case,  no  others  jof  the  company,  that  are  in 
the  house,  ^hall  be  said  guilty,  but  oiily  such  as  actually  abeft  him  to 
do,  the  fact;  and  these  indeed  will  be  principals  by  reason  of  actual 
abetting,  but  nbt  barely  upon  the  account  of  being  in  the  house,  and 
of  the  sanie  company,  because  the  assembly  t0  defend  the  house  by 
lawful  means  was  lawful. 

\  But  in  the  case  of  a  rk>tous  assembly^to  rob,  or  steal  deer,  or  do 
any  unlawful  act  of  violence,  there  the  offense  of  one  is  the  offense  of 
/  afl  the  company ;  as  in  th<i  case  of  the  \<ad  Dacre,  and  of  the  house 
of  Drayton  Bassety  where  there  was  first  a  riotous  and  unlawful 
entry,  and  keeping  possession  by  those  that  shot. 

4.  If  there  be  many,  that  are  present,  abetting,  aiding, 
r  446  ]  and  assisting,  tho  all  may,  as  in  the  cases  afore  shewn,  be 
guilty  of  homicide,;  yet  upon  different  circuttistances  some 
may  be  guilty  of  bomicide,  and  not  of  murder,  others  may  be  guilty 
©if  murder;  vide  the  case  €^  Salisbury  before,  Plbwd  Com.  101.  a. 
The  master  assaults  with  malice  prepense,  the  servant  being  igno* 
rant  of  the  malice  of  his  master,  takes  part  with  hia  master^  and  kills 
the  other,  it  is  manslaughter  in  the  servant,and  murder  in  the  master. 

Upon  a  sudden  falling  out  between  ^.  at)d  B.  in  the  street,  Jl. 
gathers  many  of  his  friends  tojgether  to  assault  B.  and  j9.  doth  the 
like,  the  constable,  and  some  in  his  aid,  come  to  patt  the  affray,  and 
keep  the  peace.  w9.  hath  notice,  that  he  is  the  constablez-but  divers 
of  his  company  know  it  not,  nor  could  reasonably  or  probably  Icnow 
if,  Jl,  kills  the  constable,  this  is  murder  in  •/?.  but  the  rest  of  his 
CQmpany,  th?it  knew  it  not,  are  not  guilty  of  the  murder. 

But  such  of  them,  as  knowitig  it  to  be  the  constable,  yet  abetted 
Ji,  to  kill  himj  are  guilty  of  murder,  those  that  knew  it  not,  and 
yet  abetted  t^.  to  kill  him,  are  guiltyof  manslsiughter;  and  those;  that 
i  Deither  knew  hial  to  be  the  constable, iior  did  actually  abet  nor  assist 
Ji,  to  kill  him,'  9te  not  guilty,  as  it  seems,  because  this  was  a  new 
emergency,  and  out  of  the  bounds  and  Verge  of  the  quarrel,  wherein 
they  were  before  engaged^and  such  whereiinto  these  were  not  privy; 
^piodiamen  quare^S) 

See  FoetMT  121-lSl.  «Dd  bis  diicpurae  IIL  p.  941 — per  tot    4  Bboks.  Couh  oh.  8. 
p.  34-40.    See  Index  to  1  Hawk.  P.  Ctit  AcQBnary. 

"  [3]  One  who  procures,  coonsets,  or  oommands  another,  bat  is  absent  wiien  the  crime 
is  con^Qniitiated,is  an  accessary  before  the  ftot  Pest,  QiS.  6I5,€16.  Dyef^  166.  3  lutU 
108. 139.  3  Hawk,  P,  C.  315-19.  T^ter,  73.IdS.361.  1  M^ody  C.  C.  417.  T  C.  Sf  P. 
,836.  4  ^Z.  Coffi.  35.  40. 333.  : 

If  seveml  jteMoui  meet  together  for  the  proeecofiflii  of  mie  ukwfiil  deaiga,  and  m 
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fiirtheraneo^  of  that  deslpii  a  loan  be  Killed,  j^e  CTuilt  of  the  kiUiog  will  attach  to  all  pre. 
tent,  wbetfier  it  be  murder  or  munalaugf^ter.  Filter,  261.<  itfae0tn*<  case,  2  Lew.  225, 
-  Ail  to  what  will  exeuae  p^raoiu  othei'wiae  liilble  a*  aceeMariM,  see  ante  59t  et  <e)}.  lUx 
T.  Sawyer^  1  Ruu.  494.  Res  ▼.  Dytion,  B.  Sf  R,  C.  C.  528.  Reg,  y,  TjfUr,  B  C.  k 
P.  616.  •         .  .  .  ' 

Oil  indictment  for  xnorder  ag'ainst  several,  one  cannot' be  convicted  of  an  araault  coin- 
mitted  on  the  deceased  in  a  previooi  scuffle,  such  assault  not  being  in  any  way  con* 
hected  wilh  the  caiue  of  death.    Re^,  y.  Fhel^^-^  M.  C.  Q,  R.  240. 

An  prevent  at  the  time  of  committing  an  ofibnce  are  printeipak,  although  one-  only 
acta,  if  they  are  confederated  and  engaged  in  a  oomroon  design,  of  which  Uie  offence  is 
part.  .  Rex  ▼.  TamrwaU,  I  Auee,  22.    Rex  ?.  DyeoUy  R.  ^  R,  C,  C.  523. 

All  those  who  assemble  themselves  together,  with  an  intei^  even  to  commU  a  tres. 
pass,  the;execution  whereof  causes,  a  felony  to  be  committed,  an^  continue  together, 
abetting  one  another  till  they  have  actual^  pot  their  design  into  executiop,  and  also, 
all  thp^  whe  are  present  when  a  felony  is  committed,  and  abet  the  doij^g  of  it  areprio. 
cipals  in  felo&y»  Reg*  v.  Howell,  9  Car.  ^  P.  437.  '    > 

Where  .persons  oombine  to  stand  by  one  another  in  a  brei^eh  of  tbe^  peace,  with'  » 
general  resolution  to  i^ist  all  opposcM,  and  in  the  execiition  of  their  design  a  n^urder  is 
committed;  all  of  the. company  are /equally  pri&cipals  in  the  murder,  though  at  the  time 
of  the  fact  sOmls.of  them  were  at  such  a  distance  as  to  be  out  of  view.  Seg.  v.  Mowett^ 
cited  mpr4» 

If  several  are  put  for  the  purpose. of  comi^itting  a  felony,  and  npon.aix  alarm  run  di& 
ferent  ways,  and  one  of  thein  maim  a  pursuer,  to  avoid  being  taken,  the  others  are  not 
to  be  considered  principals  in  such  acL    Rex  v.  White,  R.  3c  R..Q^O»  99. 

If  a  charge  agahist  an  accessary  fs,  that  the  |)rincipal  fbiony  was  committed  by  per- 
aoBS  ttnknown,4t  n  no  objection  that  the  same  grand,  jury  have  found  a  bill  imputing 
the  principal  fbiony  to  another  person.    Rex  v.  BueK  R,  Sf  R.  (X  C.  372. 

It  is  not  essential  that  there  should  have  been  any  direct  communication  between  an 
accessary  before  th^  fact  and '  the  principal  fetdn.  It  is  enough  if  the  accessary  .direct 
ftn  intermediate  agent,  to  procure  another  to  commit  a  felony,  and  it  will  be  sufficient 
even  if  the  .accessary  doea  not  na^ne  the  -person  to  be  procured,  but  merely  directs  the 
agent  to  employ  some  person.  Rex  v.  Cooper,  5  Car.  4r  P*  535.  Rex  Y.Monie^  2  Leach 
C.  C.  1096.  Rex  Y.  Gilee,  R.  Sf  M.  166.  Rex  v.  Badcoek,  R.  4f  R,  C.  C.  249.  RexYp 
Stewart,  R.  3f  R.  CiC.^Si,    -       . 

If  A,  is  charged  in  the  Indictment  as  principal,  and  B.a8  accessary,  and  the  juW  find 
B.  to  be  the  principal  and  A.  the  accessary,  the  indictment  is  sustained.  State  v.  Jlairf^ 
Coxe,  N.J,  i53.  , 

.•  The  crime  of  an  accewary  before  the  fact:  to  a  mordor  is  murder.    7%s  PeopU  ▼• 
mther,  4  Wend.  229.      ,  ,  ^ 

An  accessary  in  a  capital  felony  cannot  be  tried  ^ithont  his  own  consent  when  the 
principal  hits  died  Before  conviction.  CommontrtolM  v.  Phillips,  16  Wass,  423.  But  he 
niust  answer  to  ati  indictment  charging  hitnas  accessary  to  two  principals,  one  of  whoiQ 
only  has  been  convicted,  the^  other  having  died. ,  Commomwaalth  v.  Knapp,  10  Pick.  477. 
Conviction  of  the  principal^  is  prima  Jade  evidence  of  his  gaili,  on  the  trial  of  an  ac* 
pessary,  and  throws  the  burden  of  proof,  as  to  hift  innocence,  oo  the  accessary;  hut  the 
accessary  is  not  restricted  to  the  proof  of  new  facts.    liem. 

,  The  charge  of  Knw,  P.  in  the  caM  of  Z>a%  (4  F«ma.  Law  X,  155^  PhUaddphia,  1845,) 
contains  an  excellent  summary  of  the  common  law  doctrine  tif  ihe  refponsibility  of  pe^ 
ions  engaged  in  unlawful  combinations  resulting  ia  death.  ^*  When  divers  persons,  (savs 
^udge  King)  resolve  generally  to  resist  air  officers  in  the  oommissioh  of  a  breach  of  the 
peace,  and  to  execute  it  In  such  a  manner  as  naturally  tends  to  raise  tutnults  and  affrays, 
and  in  doing  so  happen  to'lciU  a  man;  they  are  all  gnilty  of  nmrder,  for  they  must  at  their 
l^ril  abide  the  event  of  their  actions,  who  unlawfully  ei^fage  in  such  bold  disturbances 
of  the  public  peace  in  oppoeitioh  to,' and  in  defiance  of  the  jusliee  of  the  nation.  Malice 
in  such  a  killing  is,  implied  by  law,'in  all-who  were  engaged  in  th6  tknlawfiil  enterpriaei 
whether  the  de^^aaed  fail  by  the  hand  of  the  accused  in  particular,  or  otherwise,  is  Im- 
material. .  All  af  e  responsible  for  the  acti  of  eadi,  if  done  in  pursuance  and  furtherance 
of  the  common  design.  This  doctrine  may  seem  hard  and  severe,  but  has  been  -found 
necessary  to  prevent  riotous  Combinations  .com mijtting  murder  with  impunity.'  For 
when  Bueh  illegal  associates  are  numerous,  it  would  scarcely  be  practicable  to  establish 
the  identity  of  tlie  individual  actually  guilty  of  the  homicide*  When,  however,  a.homi- 
eideis  committed  by  one  or  more  of  a  body  antawfully  associated,  from' causes  having  no 
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conDexi«B  with  the  oompum  object,  the  rosponeibiiit/  for  svch  homicides  attaohev  esc- 
clttslvely  to  ita  actual  perpetmtorp.^*  '^ 

If  several  persons  combiDe  to  commit  murder,  and  before  the-  killing  is  actvaHy 
effected,  one  of  them  withdraws  from  the  combination  and  leaves  the  6|her8,  doin|^  no» 
itiivsg  to  aid  or  enooara|re  them,  in  any-  way*  he  is  not  responsible  for  their  acts,  although 
they  carry  out  the  object  of  itip  original  combination  by  committing  morder.  C/ommon- 
wealth  T(  Haughty^  M.  S,  before  the  Oyer  and  Terminer  "lor  Pkiladel^ia  donahr,  Martk, 
1845i  KiNO^  President  See  also,  U.  &  t.  Cornell^  S  JMoson,  C.  C.  A.  91.  U,  &  ?.  jRoss, 
]  Oalti^on,  V,  C,  tL  524.  .  , 

Be  who  kills  another  upon  his  desire  or  command  is,  in  the  jud^ent  of  the.  law,  as 
much  a  murderer  fiB  if  he  had  done  it  merely  of  his  own  head.  1  &wk.  cJtl^  a.  6 ;  Saw* 
yer*f  case,  O.  B.  1815,  MS.    %  Ruts.  485. 

I^  two  persons  mutually  a^ree  to. commit  sujcide  together,  and  the  means  eihiployed' 
to  produce  death  qnly  take  effect  on  one,  the  survivoic  wi41,  in  point  of  law,  be  guilty  of 
the  murder  of  the  one  who  died.    R*  y.  Alisen,  8  t!ar.  Sf  P,  4lS. 

If  one  counsel  aneiher  to  commit  suicide,  and  the  othe^,  through  the  influence  of  the 
cdvioe,  kill  himself,  the  adviser  is  guilty  of  murder  as  principal.  >The  presumption  of 
law  in  such  case  is.  that  the  advice  had  the. effect- intended' by- the  adviser,  unices  the 
eontrafy  be  sboT^fl.     Commonwealth  v.  Bowtn,  13  jifass.  359.    flee  Rex  v.  Dysbn^  A.  4r- 
R.  C.  C.  523.  1  Hatoh  P.  C,  e.  27, «.  4. 

.  But  Aldebson,  J.  laRegtna  y,  Leddineton^  9  C.  ^rF**^*  niled  that  a  person  cannot  be 
tried  for  inciting  another  to  Commit  suicide,  although  that  other  commit  suicide. 


•-•- 
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CHAPTER  XXXV. 


CONCEBSIRO  TBS  DEATH  OF  A  FEBSOlir  VNK^OWN,  AMD  THE  PBOCEED- 

ivas  THEHEPPoir.  ' 

Becausb  this  chapter  as  well  concerns  murckr  sls  mamlauffhter, 
before  I  come  to  examine  (he  partii^lar  offenses  th^tnselves,'  I  shall 
subjoift  a  few  words  touching  this  title.^  ; 

.,  Antiently  there. was  a  law  introduced  by.  Canutus  the  Daney  that 
if  any  dian  were  slain  in  the  fields,  and  the  mansiayer  were  unknown, 
andvcould  not  be  taken,  the  township,  where  he  was  slain,  should  be 
amerced  to  sixty-^ix  fnarks,(^}  and  if  it  were  not  sufiicteut  to  pay  it, 
the  hundred  should  be  charged,  unless  jt  could  be  jnade  appear,  be- 
fore the  coroner,  upon  the  view  of  the  body,  that  the  party  stain  w^ere 
an  Englishmanj  and  this  making  it  appear  was  various,  according 
to  the  custom  of  several  places,  but  most  ordina/ily  it  was  by  the 
testimony  ojf  two  males  of  the  part  of  ^the  father  of  him  that  Was 
slain,  and  by  two  fensiales  of  the' part  of  his  mother. 

And  this  amercement  was  usually  called  rmjirdrum;  and  the  pre- 
sentment and  prbof^  that  the  party. slain  was  4in  Englishmanj  was 
called  Englesburpf,^nd  presentmejiit  ot  Engle^bury,  . 

And  this  was  therefore  |H'ovided  to  avoid  th6  secret  murder  of  the 
Danesy  who  were  hisited.  by  the  English^  and  oftentimes  privily  mur- 

.  (*)  Scie  the  laws  of  Edward  the  confessoK  1^»6.  XV.  ^  XVI.  by  which  it  appearrthe 
ai^erciament  was  XLVI.  marks,  and  not  LXVt.  marks,  as  Bracton  says,  which  mistake 
taiijrht  probably  be  occaiioued,  as  VfWctno  'observes  in  bis'noles  ad  l^g.  AngloSas, 
p.  380.  by  tl^e  tnu^position  of  the  numeral  letters  L  and  X«  ' 
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dered;  this  appes^r&  by  J9rac/<>n9(a)  and  is  transcribed  .out  of  him  by 
Stanif.  Lib.  I.  cap»  10. /oL  17. 

A)S^hen  William  the  first  came  in^he  found  the  like  animosity  by 
the  Dalies  and  Saxons  against  the  French  and  Nbr^manSy  who  were 
many  times  secretly  killed,  by  thcv natives,  and  therefore  he  did  in 
effect  continue  this  law/:^)  only  he  applied  it  to  the  French 
and  'Normans^  viz.  that  if  a  person  were  slain  by  an  Uti-  £  448  3 
known  hand,  if  he  were  a  Frenchman  or  a  Norm;ani the 
hundred  was  amerced,  where  he  was  found,  and  if  they  were 
insafficient,  then  the  county,  .which  was  sonietimies  36L  some-* 
times  24/.  .        ' 

And  tho  this  was  instituted  for  the  presetvatioh  .of  the  French  and; 
iS^rman^,  yet  intermarria|fe6  happening  between  the  natives  and 
thecfij  so  that  in  process  of  time  thcry  became,  as  it  were,  one  people^ 
the  same  custom  was. continued  as  to  all  perjsohs  that  w^re.  killed  by 
unknown  hands,-and  this  amerciament  wsis  called  murdrum.^ 

This,  appears  at  large  by  the  black  book  of  the  Exchequer  written 
by  Gerpasius  THlburiensiSy  Lib.  L  cap.  Quid  murdrum^  4*  quart 
sii  dictum^  which  expounds  the,  true  scope  of  the  statute  of  Marl" 
bridge,  cap.  26.  ^uod  tnurdrum  de  cwtero  non  adjudicetur  pro 
mortuo  per  infortunium. 

But  as  well  the  presentment  of  fn^/e^dery,  as  the  amerciament 
for  secret  homicide  by  persons  unknown,  was  taken  away  by  the' 
statute  of  14  wS.  3.  cap,  4.  yet  there  remained  a  certain  amerciament 
Hppn  the  township,  where  a  -person  was  slain,  and  the  oflfender 
escaped,  viz.  If  a  person  were  slain  i^  the  day-time,  in  a  to  wnr  walled, 
or  not  walled^  the  town  is  to  \^e  amerced,  if  the  vill  be  not  suffi- 
cient, the  hundred  9hall  ba  charged,  and  on  default  of  them  the 
county. 

*  If  he  be  slain  in  the  day-time  out  of  any  vill,  the  hundred  shall  be 
amerced,  and  on  their  disability  tlie  county  shall  be  pharged  with  the 
amerciament.      ... 

Jf  a  man  be  killed  either  in  day  or  night,  and  ,the  oflbnder  be  taken 
and  committed  to  the  constable,  or  to  the  vill,  if  he  escape,  the  town- 
ship where  the  party  wa^s  slain,  or  where  the  offender  was  taken^ 
shall  be  fined.(A)  , 

But  if  a  person  be  slain  in  the  day  or  night  in  a  walled  town,  and 
the  oflfender  be  not  taken,  the  town  or  city  shall  be  fined. 

If  any  private  person  be  present  when  a  murder  or  man- 
slaughter is  comniitted,  and  doth  not  his  best  endeavour  £4493 
to  appreheM.the  nialefactor,  he  shall  be  fined  and  impri- 
soned. :        ^ 

All  wlych  differences  appear  by  comparing  the  books:  of  Stamf. 

(a)  IAh»  III.  de  corona  cap.  15.  p,  134.  6.  vide  SpeUn.  verb.  EngUchcria.  Blacko.  Com, 
lib.  IV.  cap.jL^  p,  195. 

(t)  Vide  Leg.  Gul.  Con.  I.  26.  if  Leg.  Hen.  1.1.9L  WWc.  Leg.  AngU^ax.p.  234. 280. 

t'Bj  the  wo/d  <*^  murder*'  in  graitts,  the  grantee  claimed  to  bave  amerciafoents  of  mur-. 
derers.  Bro.  tit.  quo  warranto.  Pi.  2.  '  i 

{by  For  jUie  vill  is  .not  dimsharged  tiH  he  be  deliver^  into  ffoal,  or  to  t,be  castody  of 
the  aberifi^  after  which  the  aherilf  will  be  ch.argeable.  Stamf,  P.  C.  cap.  3f . 
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P.  C.  cap.  30  4-  31'  Coke  P,  C.  cap.  l..p.  53.  3  H.  7.  tap.  1.  and  the 

books  there  cited.[lj  .,  ■ 

[1]  AA  fwnont  irfao  wn-  prbsent  when  a  felony  is  eomtoittad,  .or  a  dangaroos  wvioiid 
gtv«n,  are  boond  to  appfefaend  the  oSender,  oa  pain  of  being  fined  and  impriaoned  fcr 
tlMlk  neglect,  nnleee  they  are  nnder  af|e  at  the  time.  2  ifmnk.  c.  13.  t.  !• 

Also  erer J  pri^te  person  is.  bound  to  assist  any  officer  demanding  bis  help  for  the 
taking  of  a  felon,  or  the  suppression  of  an  affray,  id.  s.  13,  and  may  be  indicted  if  he 
fefnses  without lawfbl  excuse.  Reg.Y.  Brmon:^  1  C  ^r  ^<^-  314. 

And  it  » the  doty  of  all  prirato  persons  to  arrest  without  warrant  any  persod  delected 
in  the  attempt  to  commit  a  feleny.  jR.  ▼.  iiifwr,  Ki^M-C.  C,  93;  JL  ▼.  Ihmnrtk^  ML  if 
Jt  C  C  5S07.  And  though' the  offender  run  away,  and  glTe  o^er  his  intention  of  com- 
mitting the  felony,  still  it  seems,  oo  fresh  pursuit,  he  may  be  apprehended  by  any  one. 
it.  ▼.  Onoam^A  SfBLC.  C.307. 

If  a  felony  has  been  actually  committed  by  lome  one,  a  private 'person  may  arieat,  or 
direct  a  peace  officer  to  arrest  a  party  whom  ha  has  reasonable  grounds  for  aospecting  te 
liave  been  goUty  of  it,  though  in  feet  such  party  be  really  innocent;  hot  he  is  not  abso- 
lutely bouod  to  do  BO,  like  a  peace  officer;  and  he  does  so  at  his  peril,  fer  if  |hete  grounds 
for  suspeetihg  the  part^  be  not  reasonable,  or  there  has  been  no  felony  oommitted,  the 
p^son  a^esting  is  gmlty  of  a  felse  imprisonment,  and  liable  acoordingly.  J^mmiom  ▼• 
WiUiama,  I  (?.>  D,  504.  UAd.SfE.  {if.  S.)  69:  Alh^nv.  Wrirht,  8  C.  A-  P.  533. 

A  baje  surmise,  however,  is  plainly  insufficient.  Davii  t.  ioiiseJ,  5  Bing.  364.  3  JL 
^  F.  590,  &  0. 4  iMC.  144.  f 

8e6  Vol.  Sd,  ehmpUr  la. 


CHAPTER  XXX VI. 

TOUCHING  MUBDERy  WHAl*  IT  18,  AND  TAS   KINDS  THSBEOF. 

MuftDBR  and  tnanslaugfater  differ  not  in  the  kind  or  nature  of  the 
offense,  but  only  in  the  degree,  the  former  being  the  killing  of  a  man 
of  malice  .ptepen8e^[2]  the  latter  upon  a  sudden  provocation  and  biU 
ingoqt4;i]     ' 

-■  ■  -r-  ''••  •*  ~ 

[1]  For  roifnslauffhter.^ee  chi^ter  XXXVIIL  p.  46^^ 

[3]  The  best  ezpUnation  of  the  legal  meaning  of  milice,  is  that  of  Justice  Fitiier,  Its 
brevityi  accuracy  and.  fdicitf  of  language  haTc  recommended  it  and  caused  its  almost 
universal  recognition  as  well  in  America  as  in  EngUn^t  particularly  tlie  closing  clauie, 
in  which  an  act  is  declared  to  be  malicious,  which  shows  >*  a  heart  regardless  of.  social 
dutir  aAd  fetally  bent  on  mischief.**  When  (says  JVslcr)  the. law  maketii  uee  of  the  term 
malice  afor^hokghi^  as  descriptire  of  the  crime  of  murder,  it  is  not  to  be  understood  in 
that  narrow  restrained  sense,  to  which  the  modern  uee  oC  the  word  malice  is  apt  to  lead 
one,  a  principle  of  malevoUnee  toparticulare;  fer  the  law  by  the  term  maUce  in  this,ia- 
<atance  meaneth,  thai  the  fei$t  hath  been,  attended  with  kudi  circumstances  as  are  the 
i>rdinary  symptoms  of  a  wick^  deprayed,  malignant  spirit 

In  the  case  of  in  appeal  of  dedlh*  which  ws3  anciently  the  ordinary  method  of  prose* 
ctttion,  the  term  malice  is  not  made  use  of  as  descriptive  of  the  offence  of  murder,  in 
contradistinction  to  simple  felonious  homicide.  Thb  precedents  charge,  Chat  the  fact  was 
done  nequiiir  Se  infeloneHa,  Which  fillly  taketh  in  the  legal  sense  of  the  word  wmlice.  The 
words  per  malUiam  and  malitiaei  our  oldest  writers  do  indeed  frequently  lose  in  some 
other,  caises;  and  they  constAntly  mean  an  action  flowing  from  a  wicked  and  corrupt 
motive,  a  thiilg  done  malo  ammo,  maid  eonecientiflt  as  they  expresa' themselves.  Of  which 
many  instances  might  be  giyett.  .  I  will  mention  one  or  two. 

The  method  of  proceeding  in  ancient  times  in  a  case  of  robbery  or  larceny*  when  the 
stolen  goods  were  found  upon  ibe  defendant,  was,  that  if  he  alleged  that  he  bought  them 
of  another,  whom'  he  named  and  vouched  U>  warranty,  the  voucher,  if  he  appeared  and 
entered  into  warranty  waa  to  stand  in  the  place  of  the  defendant  jprv  bono  Sf  wtaU,    The 
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And  therefore  it  %  that  tpon  to  indictnient  of  murder  the  party 
offending  may  .be  acquitted  of  murder^  and  yet  found  guilty  of  man* 


.,_i •    /  . 


legislature  batfiJtkewisei^qiitntlyiiaed  tlie  terms  fiMdiet  luid  nuUidouthfin  tbeeaoie  ipene*- 
ral  sense,  as  denoting  s  wicked,  perverse,  and  incerrig'ible  disposition.**  Fatter  refers  to  the 
statiites  28  Ed,  l,tl.fi^4  ^  5  W,  JSf  Bf.  e,  A,  and  continues:  h  Ixi  tlie  same- latitude  are  the 
words  malice  aforethQught  to  be  otiderstood  in  the  statutes  wiiich  oust  clergy  in  the  case 
of  wilful  murder.  The  malm  animuB,  which  is  to  be  eoUeeted  from  all  the  circuiqstsncet 
is  whatrbringeth  the  offenoe  within  the  denomination  of  wilful  malicious  mdrder,  what- 
ever might  be  the  Immediate  motiTe  to  it;,  whether- it  be  done  as  the  qi^  writers  express 
tbemactlyes,  ^IrctjMl  odio^  vel  edusa  hicii,^  or  from  anjr  other  wicked  or  mischievous  in- 
centive.-  And.  most  if  not  all  the  cases,  which  in  the  books  are  ranged  under  the  hesd  of 
implied  malice,  will  if  carefully  adverted  to,  be  found  to  turn  upon  this  single  point,  thai 
the  &ct  h&th  been  attended  with  sudh  -cirenmstances  .as  carty  in  them  tlie  fdain  indtes* 
tlons  of  an  besrt  regardless  of  soeial  duty  and  fittaliy  bent  upon  mischief."  Few^er,  956, 357. 
An  act  **  flowing  from  a  wicked  heart,  a  mind  grievously  depraved,  and  acting  from  mo- 
tives highly  criminal,  is  the  genuine  notion  of  malice  in  our  law.**  Curti$^  case.  Foftei^,  13e» 
Lord  HoU  ia^s  qpon  this  sobjectv  ^'Some  have  been  led  into  mistakes  bynot  well' con- 
eideriajg  what  the  passion  of  malioe  is;  they  have  construed  it  to  be  a  rancour  of  muu) 
lodged  in  the  person  killing  for  some  considerable  time  before  the  commission  of  the  faict; 
which  is  a. mistake,  arising  firom  a^not  well  diBtmguishing  between  hatred  and  maliccip 
Snvy,  hatred  and  malieet  are  three  distiQet  passiobs  of  the  n^^'*  Kil.  127.-  Amon^it 
the  RomanB,  and  in  the  civil  law«  maliiia  appears  to  have"  imported  a  mixture  of  frauds 
and  of  that  which  i«  opposite  to  simplicity  and  honesty.  Cicer4  speaks  of  it  De  NaU 
Z>eor,  Lib.  S,  8,  30.  as  "  versuta  ^t  faifeax  nocendi  ratio;**  and  in  other  work  l>e  Offie, 
Lib,  3.  '8. 18.  he  says,  **mihi  quidem  etiam  venp  hereditatei  non.  horfesttt  videntur  si 
sint  nialitiosis,t^*<-  aocofding  to Piartie^amAl»ammi\prBfMetieii  btanditiie  qffieiorump  non 
vefitate  aed  eimuhUume  qumeHety  And  see  Dig*  Lib.  fL  Tit  13.  Lex  8.  where,  in 
speaking  of  a  banker  or  cashier  gWing  his  accounts,  it  is  said,  ***Uhi  exigitur  argentilrius  . 
rationes'edere,  tiino  punitilr  cum  dolo  male  non  exhibet  *  *  *.  Dolo  male  autem  Aon 
edit,  et  qui  malitlose  edtdit,  et  qui  in  .totnra  n9n  edit*'  '*  Amongst  os  malice  is  a  term  of' 
law  importing  directly  wickedness,  and  excluding  a  just  bai)se  or  excuse."  1  Ru99eU  on 
Cr»mee,483. 

Lord  Coke,  in  his  comment  on  the  words  per  maHtiamt  says,  **  if  one  be  appealed  of 

murder,  and  it  is  fouhd  by  verdict  that  he  killed  the  |>artjr  ee  drfendendOf  this  shall  not 

bQ  said  to  be  fer  maltftom,  because  he  had  a  just  cause.**   2  JnsL  384.   And  wliere  the 

■tatotes  speak  of  a  prisoner  on  his  arraignment  standing  mnte  of  malice,  the  word  clearly. 

cannot  be  understood  in  its  common  acceptation  of  anger  or  desire  of  revenge  against 

another.    Thus,  where  the  35  Hen,  Till.  e.  3.  says,  that  persons  arraigned  of  petit  tre^ 

'son,  ^e.  standing  **  mute  of  malioe  or  froward  mSnd,**  or .  challenging*  ^T^.,  shall  be  ex- 

ciaded  from  clergy,  the  word  htallce^  explained  by  the  accompkny ing  words^  seems  to 

signify, a  vifickedness  orfrbward^eiis  of  mind  in  refusing  to  submit  to  the  course  of  jus- 

'-  tice;  m  opposition  to  eases  where  some  just  canfte  may  be  assigned  fbr  the  silence,  as 

.  that  it  proceeds  from  madness,  or  soine  other  disability  or  distemper.  And  in  the  statute 

31  £dw,  1.  J}e  matefaetoribui  in  pmrcis^  trespa^rs  are  mentioned  who  shall  not  yiekl 

themeelverto  the  foresters,  ^rcvbut  **  immo  malitiam  suam  prosequendo  et  Continuando,*^ 

ahall  fly  or  stand  upon  their  defence.    And  where  the  question  of  malice  has  arisen  in 

cases  of  homicide,  the  matter  for  oonside^tion  has  been  whether  the  act  were  done  with 

or  without  just  cause  or  excuse;  so  that  it  has  been  suggested  that  what  is  usually  called 

malice,  implied  by  the  law,  would  perhaps  be  expressed  more  intelligibly  and  familiarly  to 

the  understanding  if  it  were  caHed  malice  in  a  legal  sense.    Malice,  "  in  its  legal  sehse, 

denotes  a  wrongful  act  done  intentiooallly  without  just  cause  or  excuse.**    Fer  Little^ 

^le,  J.,  MePkerson  v.  VanieU,  10  B.  ^  C.  373.    ^  We  must  settle  what  is  meant  by  the 

term  malice.    The  legal  import  of  this  term  difibrs  from  its  acceptation  in  common  con^ 

yersatien.    It  is  not,  as  in  ordinary  speech,  only  an  expression  of  hatred  and  ill  will  te  aA 

individual,*  but  means  any  wicked  or  mlscbtevoui  intention  of  the  mind.    Tnus  in  the 

^me  of  murder,  whfch  is  always  stated  in  the  indictment  to  be  committed  with  ntalibe 

tfbrethoUght  it  is  neither  necessary  in  support  of  such  indietihtot'to  show  that  the  pri- 

■oner  had  any  emnity  to  the  deceased,  n<Hr  would  prbof  of  absence  of  ill  will  furnish  Uie 

reused  with  any  defence,  when  it  is  proved  that  the  act  of  killing  was  intentional,  and 

done  without  any  justifiable  cause.**  Per  Beet,  J.,  Rex  v.Heroey,  3  B.  ^  C,  368.  I  Huts. 

9n  CtnM$t  ^B^'neie  i.  See  4  A.  Cmn,  199^  1  Bnei.  P,  C.  315. 1  Bawk.  P.  C.  c  39.  e.  19. 
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slaughter,  as  daily  experience  ^Uiie68eth9(a)  and  they  may  not  find 
him  generally  not  guilty ^  if  guilty  of  manslaughter.[3] 

In  an  appeal  of  murder  it  is  agreed  on  all  hands,  Uiat  the  jury  may 
find  him  not  guilty  of  the  murder,  and  guilty  of  manslaughier ;  this 
was  accordingly  ruled^^)  P.  34  EHz.  B.  R.  the  case  of^  fP'roth  and 
WiggeSy{c)  P,  5  Jac.  B.  tt.  n.  20.  PelUt  and  Barendon,  P.  7.  Jae. 
JS.  B.  ».  ll.;(^}  but  it  hath  been  held,  that  altho  upon  an  indictment 
of  murde'r/lf  the  party  appear  to  be  guilty  of  manslaughter,  the  jury 
ought  not  to  acquit  him  generally,  but  find  him  gnilty  of  manslaugh- 
ter; yet  in  ah  appeal  of  murder,  tho  the  jury  may,  if  they  please,  find 
him  guilty  of  manslaughter,  if  the  fact  he  such,  yet  they 
[450  ]  may  find  generally,  that  he  is  not  guilty j  because  it  is  the 
.  '  suit  of  the  party,  and  he  should  lay  his  case  according  to  the 
truth. 

With  this-  agrees  H.  38  Eliz.  B.  R.  Penryh  and  Corbell,{e)  H. 
38  Eliz.  JB:  R.  B.  183.(/)  3/.  »S  Jac,  B.  R,  L.  278.  BlounPs 
case,(^)  but  it  was  held  P.2.  Car.  1.  in  Bassage^s'ceisey[h)  tt^at 
they  may  not  m  sncl^  case  find  a  general  verdict  of  not  guilty^  but. 
must  find  him  guilty  of  manslaughter,  because  ifncliided  in  murder, 
as  well  in  case  of  an  appeal,  as  in  case  of  an  indictment,  and  so  it 
seems  the  law  is. 

The  difference  between  the  offenses  of  murder  and  manslaughter 
seems  to  rest  in  these  particular^.  / 

I.  In  the  degree  and  quality  of  the  offense,  for  murder,  as  hath 
been  said,' is  accompanied  wiih  malice  forethought,  either  express 
or  presumed ;  but  bare  homicide  is  upon  d  sudden  provocation  or 
filing  out. 

«  2r  And  therefore  in  murder  there  may  be  accessaries  before,  as 
well  as  after,  because  ordinarily  it  is  an  act  of  delibcpation,  and  not. 
merely  of  sudden  passion;  but  in  bare  homicide  or  manslaughter 
there  can  be  no  accessaries  before,  tho  there  may  be  accessaries 
aAer,  and  therefore,  if  an  indictment  be  of  murdejr' against  ..^  and 
thdit  B.  and  C  were  Counselling  and  abetting  as^  accessaries  before 
only/(and  not'as  present,  aiding  and  abetting,  Cor  sucK  are  princi- 
pals, as  hath  been  said)  if  Ji.  he  found  guilty  only.of  homicide,  and 
acquit  of  the  murderithe  accessaries  before  are  hereby  discharged'.(4J| 

'    (a)  SeeDa/ifc^fi  14.  '  (5)  Or  rather  taken  fot'gnnted, 

(c)  Cro.  Eiix.  376.    Bee  also  Cr4.  Elit.  296.  1  Sfid,  395.  ^ 

{d)  These  tw6  eases  I  do  not  find  an?  where  among  the  pdnted  reports. 

^^  (e)  Cro.  EHz.  464.  . 

'  (/)  I  suppose  this  may  lw<the  case  of  O^  and  Bjrby,  Cro.  SlUt,  540.    - 
'  ig)  2  RolL  Rep.  460.  (A)  Latek.  136. 

Bex  y.  Oreenaere,  8  Car.  Sf  P.  35.  Bex  y.  Walter$,  1  Car.  4r  At  164.  R^.  r.  Kirkham, 
8  Car,  it  P.  115^  Reg.  y.  Marrfatt,  8  Car.  ^  R  435.  Rex  ▼.  Self,  I  Uack,  137. 
Bex  ?1  BaiUy,  R.  ^  R.  C.  C.  1.  CommontoeaUh  v.  Drew,  A  Maee.  391.  ReepuUUa  r. 
MttloUo'  ^bt  4  DaUae,  146.  Penneylvania  ▼.  i>i0s  Addieon,  383.  CommanweaUh  t. 
Green,  1  Aehmead,  389.  Coffee  v.  Tke  State,  3  Yerger,  383.  and  poet  in  this  chapter  and 
chapter  37. 

[3]  This  is  oncbaigired  either  in  England  or  the  United  S^tee. 

£4]  Tboee  wlib'  are  charged  oalj  as  accessaries  hefiue  the  fiiet,  when  th^  principal  it 
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3.  The  indictment  of  iptirder  essentially  requires  theise  words, ^c/o- 
nici  ex  fnaliiid  sud  praecogilatd  interjteit  fy  murdraviiy  but  the  , 
indictment  of  simple  homicide  is  on\Y  feioniok  inter/ecit 
•  4.  Altho  at  common  law,  and  by  the  statute  of  25  Ec3,  cap:  4* 
clergy  was  promiscnoasly  allowed,  as  well  incase  of  murder,  as -of 
hon'iicide  and  manslaughter,  yet  by  the  statute  of  23  H.  8,  cap.  1. 
25  H.  S.cap.  3.  1  E.  6.  cap.  X2.  5  ^*  6  JB.  6.  cap.  10.  clergy  is  taketl 
i^way  from  murder  ex  malUid  praBC0giiald\5] 

-Now  having  before,  cap,  33.  declared  -those  things,  that       ^ 
are  common  to  the  offenses  of  tnurder  and  manslaughter,  it  £  45  (  3 
remain^  that  I  consider  those  things^  that  are  specificial  and  * 
peculiar  to  mOrder,  which  is  what  shall  be  said  a  killing  ex.  maliiiA 
prsecogitatdj  Of  what  in  law  is  said  such  a  malice,. as  makes  the 
offense  of  killing  a  person  thereby  to  Be  murder. 

Such'  a  malice  therefore,  that  makes  the  killing  6f  a  miaii  to  be^ 
murder,  is  of  two  kinds/I.  Malice  in  fact,  or  2.  Malice  in  law,  or 
ex  prassumptione  legis. 

Malice  in  (act  is  a  deliberate  intention  of  doing  some  corporal  harnx 
to  the  person  of  another. 

Malice  in  law,  or  presumed  malice,  is  of  several  kinds,  viz.   1.  In 
respect  of  the  manner/of  the  homicide^  when  without  provocation. 
g.  In  respiect  6f  the  person  *kild,  viz.  a  minister  of  justice  in  executiou  . 
ofhisoffioe.     3.  In  respect  of  the  person.-killing.  - 

Touching  the  first  of  these  in  this  chapter^  viz.  malice  in  fact. 

Malice  in  fact  is  a  deliberate  intention  of  doing  any  bodily  harm  to 
another,  whereunto  by  law  he  is  not  authorized. 

The  evidences  of  such  a  malice  must  arise  from  external  cirpum- 
8tal>ce^  discovering  that  inward  intention,as  lying  in  wait>  menacing^ 
antecedent,  former  grudges,  deliberate  compassings,  and  the  like,  . 
which  are. various  accorcBng  to  variety  of  circurpstances. 
.  It  must  be  a  compassing  or  designing  to  do  some  bodily  harm.[6]  , 

It.  , 

>  '  •_- "  . 

fband  guiltj  of  nDinsliiaghterj  caitaot  be  punished,  becaose  that  necenatitj  auppoeea  (he 
fret  to  have  happened  on  a  sadden,  for  if  it  had  been  done  on' premeditation,  it  woold 
hlLYe  been  mnrder..   4  diibr,!43,  44.    BUfore,  iSi.    DaU.  e.  109, 

•  HavfkinB  suggests  tb%t  under  the  law  of  principal  and  accessary -aa  it  stodd  befok-e  the 
statute  1  giniitf,  c.  9.  they  who  are  charged  a^s  aceessaries  afler  the  fact  should  be  dis. 
charged  at  common  law  when  the  principal  is  found  guilty  of  majislaughter,  and  admit- 
ted to  the  benefit  of  clergy,  because  in  such  case  it  could  not  appear  h?  any  judgment 
that  there  was  a  principal.  2  Havoi.  c.  29.  f .  24,  3  Jwt.  125.  Co.  Elix.  540.  Fo9^ 
lsr,863.  '  '  . 

But  see  Resi  t.  Chreenaeref  9C.Sf  P.  35.  w|ieffe  it  was  ruled  that  an  accessary  after  the 
&ct  was  tiable.  ^ 

[5]  For  thtJSngUsh  statutes,  since  HaU*s  time,  see  note  at  the  end  of  thiv  chapter,  454,  d: 
■'[6]  It  has  been  suggested  that  the  distinction  between  express  malice '(malic<$  in 
fiict)  and  impKed  malice  (malioe  in  law,)  is  not  df  practical  importance.  It'  is  not^ 
"perhaps,  in  a  mere  dassificatidn  of  crime  with  reference  to  punishment,  but  as  an  aid 
to  the  ascerCalnraent  of  guilt,  its  antiquity  «nd  frequent  observation  show*  its  vaMe. 
When  the  act  alleged  is  one"  firom  which  the  law  presumes  malice,  tho  examination  of 
a  jury  may. be  confined  to  the  single  question  of  whether  fir  noi  the  act  wq$'€pmmitted^ 
in  order  to  arrive  at  a  conclusion  of  the  guilt  or  inndbence  of  the  .accuflyed.  It  is 
trtie  that  the  classification  of  murder  in  most  of 'the  United  Steaes'  Into,  murder  of  the 
first  and^eeeond  degreeb,  usdally  rendem'  it  neoessary  fi:ir  the  jury  in  tiheir  deliberatioQii 
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If  there  ha^e  been  a  loDg  suit  in  law  betwee^i  A^  and  J^.  either 
UHfching  interest  or  wreng  dpne,  as  if  v2.  sue  A.  or  threaten  to  sua 
him,  this  alone  is  not  a  safficient  evidence  of  malice  prepense,  tho 
possibly  thi^y  oieet  and  fall  out,  and  fight^  and  on&kiHs^the  other,  if 

»       > 

•  •  /  • 

)i|ler4iAving  ascerUined  that  the  party  is  (Tviltj  of  mardec,  tb  pvnme  the  inir^sU^ation  tf9 
B8  to; deter 9iine  to  which  degree  the  killing  belongs^iand  o^  this  poiV^t  the  qnertion  of 
intention.,  which  is'thegrekt  test,  often  involves  salMrtantially^the  pointi  connected  with 
the  maltce  in  fact  of  the  text  The  value  of  the  dist^ction^  ^  applied  to  marder  gene- 
rally, or  manahmghier,  remains  natwithstanding, 

navikinu  sa^rs  that  express  malice  exists  in  sach  murder  as  is  occasioned  through  aa 
express  purpose  to  do  some  personal  injury^  iiim  who  is  slain  in  particulli!'.  As  to 
mntder  in  this  sense,  such  acts  o^  show  a  direct  and  deliberate  intent  to  kill  anotiier,  as 
ppisonihg,  stabbing,  and  such  like,  ^re  clearly  innrder,  .  I  Hawk.  P,  C  31.  s.  19. 

Implied  malice  is  where. there  is  such  killing  as  happens  in  (he  execution  of  an  unlaw, 
fol  actiop,  pi^ncipally  intended  for  spm'e  other  purpose,  and  not  to  do  a  personal  injury  to 
'  hind  in  particular  who  is  slain,  in  which  case  the  malice  seems  to  be  most  properly  said  to 
be  im^ilied.  The  caees  which  liave'  borne  dispute  harp  generally  ka]^pened  in  tne  following 
instances:  First,  in  duelling.  Secondly,  in  killing  another  without  any  provocation,  or 
b^t  upon  a  slight  one.  Thirdly,  in  killing  op0  whom  the  person  lulling  Intended  t6  hurt 
in  a' less  degree.  1  Hawk.  e.  31.  s.  30. 

BlaekMtone^  who  quoted  Hale  in  the  first  sentence,  and  folldWs  him  and  Hatokhm^  says 
pf.the  distinction  b^ween  express  and  implied  malices  "•  Express  mialiee  ie  when  om^ 
with  a  sedate,  deliberate  mind  and  formed  design,  doth  kill  another:  which  formed 
design  is  eyidenced  by  external  cireurastances  discovering  that  inward  Intention ;  as,  ly- 
ing in  wait,  antecedent  menaces,  former  grudges,  and  concerted  schemes  to  do  him  sbnw 
bc^ily  harm.  This  takes  jin  the  case  of  deliherate  duelling,  where  both  parties  meet 
avowedly  with  an  intent  to  murder.-  A|so,  if  eyen  upon  a  sudden -provocation  one  beats 
another  in  a  cruel  and'  unusual  manner*  so  that  he  dies,  though  he  did  not  intend  his 
death,  yet  he  is  guilty  of  murder  by  express  malice ;  that  is,  by  an  express  evil  design, 
the  genuine  sense  of  malitia.  As  wlien  a  park-keeper  tied  a  boy,  that  was  stealing 
wnod,  to  a  horse's  tail,  and  draggled  him  along  iht>  park(-  when  a  master  corrected  his 
'  servant  with,  an  irion  bar;  and  a  schoolmaster  stamped  on  his  soholar^s  belly;  so. that 
ei^ch  of  the  sufferers  died ;  these  were  justly  held  to  be  inurders,  because  the  correc'tion 
being  excessive,  and  such  as  cduld  not  proceed  bnt  flrom  a  bad  hdart,  it  was  eqmvalent  - 
io  a  deliberate  act  of  slaughter.  ■  Neither  shall  he  ba  guilty  of  a  less  ''crime,  who  Vills 
another  in  contoquence  of  such  a  wilful  act,,  aa  shows  him  to  be  an  eneimy  to  all  man- 
kind in  general ;  as.  going  deliberately,  and  with  an  intent  to  do  mischief,  upon  a  horse 
used  to  strike,  or  coolly  discharging  a  gun  ainonff  a  multitude  of  people.  So- if  a  man 
resolves  to  kill  the  next  man  he  meets,  and  dobs  kill  him,  it  is  murder,  although  he  knew 
him  not;  for  this  is  universal  malice.  And,  rf  two  or  more  dome'  together  to  do  ^u  un- 
lawful act  against  the  kingf^s  peace,  of  whieh  the  probable  consecjoenca  might  be  blood; 
.  shed,  as  to  beat  a  man,  io  confmit  a  riot«  or  to  rob  a  park :  and  one  of  them  kills  a  n^ap, 
it  is  murder  in  them  ^11,  because  of  the  unlawful  act;  the  mtUiHa  prwcogiUia^  or  evil 
intended  beforehand."  4  Bl.  Com.  199. 

And  o(  implied  mali6e,  he  adds :  *^In  many  bases  where  no.  malice  js  expressed,  the> 
law  will  impljr  it:  as  where  a  man  wilfully  poisons  another,  in  sOch  a  deliberate  act  the 
law  presumes  maljce,  though  no.particula'r  enmity  can  be  proved.    And  if  a  man  kills 
'  another  suddenly,  without  any,  or  without >  considerable  provocation,  the  law  implies 
in'alice,  for  no  pertytm,  .unless  of  an  abandoned  heart,  would  be  guilty  of  such  tin  act, 
npnna  slight  or  no  apparent  caui^    No  affront,  by  words  or  gestures  only,  is  a  suffi- 
cient provocation^  so  as  to  excuse  or  (extenuate  sucK  acts  pf  violence  as  manifestly  en- 
da^iger  the  life  of  another.    But  if  the  person  so  provoked  h*kd  unfortunately^  killed  the 
otliQr,  by  beating  him  in  such  a  manner  as  showed  only  an' intent  to  chastise  and  not  to 
kill  him;  the  law  so  far  considers  the  provoeation  of  contum^lioas  behavtoor,  as  to 
adjudge  It  only  manslaughter,  and  not  murder. .  in  like  manner  if  one  kills  an  officer 
^  of  justice,' either. civil  or  criminal,  ip^  the  execution  of  his  ddty,  or  any  of  his  assistants  ^ 
endeavouring  to  conserve. the  peace,  or  an^  private  pei'son  endeavouring  to  suppress,  aa 
affray  or  apprehend  a  fbion,  knowing  his  authority  or  the  intentiou  with  whl^  he  . 
interposes,  the  law  will  imply  malice,  and  tfie  kiU«r  shall  be  guilty  of  nturder,    And.if 
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it  happen  tippn  stitfden  proTocfttion ;  bill  this  may  bjr  iJircumstancfes 
be  Ijeightened  iiito  a  maliee  prepense^  as  if  .^.  withauf  any  new  pro- 
vocation strike  A  upon  the  account  of  that  difference  in  law,  where- 
of B,  d\e%j<iti.conver$o^  or  if  he  lie  in  wait  to  kill  liim,  or  coine 


otie^  viteods  to  do  another  felony,  abd  ondesi^nedly  kills  a  man,  this  is  also  marder. 
Thos  if  one  shoots  at  A.  and  misses  him,  hut  aills  B.  this  is  murder;  because-  of  th«' 
previous  felonious  intent,  which  Uie  law  transfers  firom.  one  to  the  other.  The  same  is 
the  case  where  one  lays  {toisoo  for  A.  and  -B^  agai^st  Whom  ''the  prisoner  had  no  mali^ 
clous  intent^'  takes  it,  and  it  kills  him ;  this  ik  likewise  inurder. ' '  So  also,  if  one  gives  a 
woman  with  child  a  medicine'^  procure  ahortion,  and  it  operates  so  violently  'as  to  kill 
the  woman,  this  is  murder  in  the' person  who  gave  it*'  4  BL  Com*  200. 

R99toe^  Or,  Pv.  579 ;  Archffid^  Pr,  PL  ddS;  and  jRosseU,  \  C.  Sf  M.  482,  fpllow,  and 
iquote  Halt  and  Hawk^nM.  .  . 

The  collations  of  cases  do  hot  afwaya  accurately  indicate  the  distinqtions  between 
the^two  sorts' of  miilicd,  less,  perhaps,  in  HaU*»  Pleas  of  the  Crown^  than  M  the  more 
modern  works;  so  that  many  of  the  cAues  which  might  be  introduced  in  the  notes  under 
the  Jiead  of  malice  in  fact,  will  be  found  in  the  next  chapter,  being  there  put  the  more 
fiilly  to  illustrate  the  text.  ^ 

Whenever  malice  is  shown  to  exist,  the  offence  is  murder,  ti^ough  there  may  hare 
been  intervenhig  provocation. '  If  one  seek  another,  and  enter  into  a  fight  with  him, 
with  the  purpose,  under  the  p;>etence  of  fighting,  to  stab  him;  if  a  homicide  ensue,  it  will 
1^  clearly,  murder  in  the  assailant,  no  matter  what  provocation  was  apparently  then 
f  ivton,  or  hqw  high  the  assailant's  passion  rose  during  the  combat,  for  the  .malice  is  ex* 
press.  8tat9  v.  Fergumm,  2  HiUj  619.  Siate  v.  Lane,  4  IredeU,  113,  (N,  CaroHnU,} 
DO  if  A.,  from  previous  angry  feelings,  on  meeting  with  B.  strike  him  with,  a  whip,  with 
the  view  of  inducing  B.  to  drawia  pistol,  or  believing  he  will  do  so  in  resentment  of  the 
insult,  and  determines,  if  he  do,  so,  to  shoot  B,  as  soon  as  he  draws,  and  B.  does  draw, 
and  4*  immediately  shoots  and  kills  B*,  this  is  murder.    State  t.  Jtfortin,  2  Iredell,  101. 

Blows  previously  received  will  not' extenuate  homicide  upon  deliberate  malice  aild 
revenge;  ^peciaUy' where  it  is  to  be  collected  from  the  circumstances  that  the  pro- 
vocation wa#  aought  fot  the  purpose  of  colouring  the  revenge.  Rex  v.  Mqsott,  I  Eat^ 
P.  C.239.  .        : 

if  a  party,  under  colour  of  lighting  upon  equal  terms,  us^s' from,  the  beginning  of  the 
contest  a  deadly  weapon,  without  the  knowledge  of  the  other  party,  whom  he -kills  with 
'euch  weapon ;  or  if  9t  the  begihning  df  the  contest  he  prepares  a  dieadly  weapon,  so  as  to 
have  thp  power  of  usiUg  it  in  some  part  ef  the  contest,  and  accordingly  .does  so,  .and  kiUa 
the' other  party;  the  killing  in  both  theae  cases; will  be  murder.    Uex  v.  WkMey^ 

1  LeuAn,  C.  C.  173. 

If  a  perison,  being  i<i  possession  of  a  deadly  weapon,  enter  into  a  contest  with  another, 
■Intending  at  the  time  to  ayall  himself  of  it,  and  in  the  cours'C  of  the  contest  actually  use 
it,  and  kill  the  other,  it  wiU  be  murder ;  but  if  he  did  hot  intend  to  use  it  when  he  began 
the  contest,' but  used  it  in  the  heat  of  passion,  in  consequence  of  an  attack  made  upon 
him,  it  willbe  manslaughter.  If  he  ^8e  it  tp  protect  his  own  life,  or  to  protect  himself 
from  such  serious  bodUy  harm  lis'  would  give  him  a  reaaonable  apprehension  that  his  life 
Was  in  immediate  danger,  having  no  other  mean»  of  defence,  and  no  means  of  escape, 
and  retreating  as  far  as  he  can,  it  wiH  be  Justifiable  homicide.  Reg  v.  Smith,  8  Car,  Jk 
P.  160.  ,  '  • 

If  A,  had  formed  a  deliberate  design  to  kill  R,  atid  afler  this  they  meet  and  \»ve  a 
quarrel,  and  many  blows  pass,  and  A,  kill  B.,  this  will  be  murder,  if  the'jury  are  of  opi- 
nion  that  the  death  was  in  consequence  of  prev^oua  malice,  and  not  of  the  sudden  proVoc> 
calion.    Reg  yf,:Kirkham,9  Cor,  Sf  P,l\5.\  , 

Although  a  pierson  may  pot  go  in  search  of,  or  Ke  in  wait  fot  another,  whom  he  kills, 
yet,  if  he  has  formed  the  purpose  to  kill  him,  and  within  a  short  time  afler  formfnff  and 
avowing  such  purpose,  he  duly  armed,  meets  the  other,  by  chance,  whether  in  pphVtfi  or 
in  secret,  and  slays  him  immediately,  there  is  a  presumption  that  he  did-  it  on  the  pr<». 
▼ious  purpose  and  grudge,  if  there  be  no  evidence  of  a  chaUge  of  purpose.  State  v.  TiUy^ 

2  IredjsU^^Afii. 

When  a  deliberate  purpose  to  kill,  or  to  do  great  bodily  harm,  is  i(scertained,.and.  there 
is  a  Consequent  unlawful  act  of  killing,' the  provocatioOt  whatever  it  may  b6,  which  im* 
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with  a  resoTmioa  to  strike  0t  kill  him,  for  ia  such  a  jcase  the  differ- 
etftce  iti  the  law-suit,  (which  alone  tnakes  not  mAlice)  is  coupled  and 

joined  -with,  oircuoastances,  that  prpye  the  purpo3e  of  the 
[  4^2  ]  party  was  more,  than  the  law  allows  in  a  legal  vindicarioa 

of  wrong  done. 


irite 


Qiediatelv  precedes  the  act,  i«  to  be  thrown  oat  of  the  case  and 'goes  for  DothiD|f»  tmle« 
it  can  be  sboWD,  that  this  ptirpoee  waa  abandoned,  before  the  lict  Waa  done.  St^U  t. 
JohnaonA  Iredell,  354. 

'  It,  upon  a  provocation  receiTod,  one  party  defiberafeljr  and  adviiedly  denoiinee  fen* 
geahee  agajnit  the  other,  an  by  .declaring .that  he  Will  have  his  blood,  or  by  preparing  for 
the  conflict,  or  the  like,  and  afterwards  carry  his  design  into  execotion,  he  will  be  guilty 
.  of  murder,  although  the  death  hilppened  so  recently  after  the  provocation,  as  that  the 
law  inight,  apart  from  such  evidence  of  express  malice,  have  imputed  the  act  to  unacW 
Tised  passion.    1  Vent.  159.    Onely's  case,  3  Ld.  Raymmtd,  190. 

Thus,  where  two  persons  quarrel,  and  one  throws  a  brick-bat  at  the  other^  who  ha* 
privatdy  armed  himself  with  a  deadly,  weapon,  and  keeps' it  concealed,  in  expectation  of 
the  affray,  and,  on  such  an  assault  being  inade  upon  him,  immediately  draws  forth  the 
weapon,  and.  With  it,  kills  the  assailant,  though  then  retreating;  it  was  held,  that  a  vec- 
di'ct  of  murder  would  not  be  disturbed,  though  there  was  no  proof  i>f  previous  malice, 
,ihalioe  being  implied  from  the  rss  gesta,  aAd  ft'om  the  preparatioii  of.  the  dbfendant. 
SlauglUer  v.  The  Conrnonneolth,  1  Leigh,  681. 

And  where  two  parties  had  previously  had  wbrds,  and  a  general  elmnei^ge  to  fight 
passed,  and,  three  hours  afterwards,  the  defendant,  belonging  to  one  of  them,  renewed 
th|^  challenge,  which  was  accepted,  and  a  fight  ensued,  wfalcn  resulted  in  the  deatk  isf 
one  of  the  other  party,  it  was  held  murder.  CommowweaUh  t.  Cranes  General  Court  ef 
rtrg»nki,JViw.  1791.  2  WkwterV  cases,  587.  / 

Where  it  appeared  that  the  deceased  bad  threatened  the  prisoner,  about  three  vfeeka 
before,  that  he  would  kill  him^  that  they  met  in  the  street,  on  a  star-light  night^^  when 
they  could  see  each  other,  that  the  deceased  pressed  fer  a  fight,  but' the  prisoner  retreated 
a  short  distance,  that  when  the  -deceased  overtook  him  the  prisoner  stabbed  him  with 
some  sharp  instrument  which.cansed  his  death,  iod  that,' at  the  time  of  this  meeting,  the 
deceased  had  no  deadly  wekpon,  it  was  hekl,  that  tlie  offence  was  mordei'.  Sfaits  v.  fiMI, 
4 /reifcZZ,  409.  .  . 

"Where  the  deceased,  after  being  married  for  K>me  veara^left  the  country;  and  his 
wife,  not  hearing  'from  him  for  two  years,  married  the  defendant,  though  not  uAder  cin 
ci]^mstances  which  would  make  the  second  -marriage  legal  under  the  Pennsylvania 
statute,  and  the  deceiyied  returned;  after  a  lapse  of  a  ^ear  from  the  second  marriage, 
and  found  his  wife  living  with  the  defendant^  upon  which  a  quarrel  Turose,  whi^h  wall 
partially  oomposed,  bat  which  ended  in  the  defendant  deliberately  shoothig  the  deceased 
^at  his  own  house;  it  was  held  murder  in  the  first  degree.  Oemn^iomweiaWk  v,  fiWiilA, 
7  BmidlCe  Ptu  JUaws^  Appendix,  3  WheeUrH  cases,  80.  '        ' 

Where,  however,  fresh,  provpcation  occurs  between  pre^ccbceivM  malice  and  deaths  if 
oUjPht  clearly  to  appear  that  the  killing  was  upon  the  antecedent  malice  r  which  may  be 
difficult,  in  some  cas^,  to  show  satisfactorily,  if  the  new  provocation  be  a  grievous  one. 
In  such  cases,  it  should  not  be  presumed  that  they  fought  on  the  old  grudge,  unless  it 
appear  by  the  whole  circunistances  of  the  fact  But,  with  respect  to  poisoning,  that 
necessarily  implies  ^^alice,' however  great  the  provocation  may  have  been,  because  it  is 
a  deliberate  *ct«  thongh  uq  other  proof  of  malice  eziats*  1  Hawkp  e.  31. «.  30.  3  Inet, 
48.  4  BL  Cim*  193^00.  Foeter,  68.  CommonweaUk  ▼.  Norton^  3  Boston  Law  lU- 
porter,  fjtil.    Commonwealth  v,  Kinney  ibid,  AOS, 

By.  the  common  law,  independent  of  all  local  legislation,  it  is  not  only  murder  for  cue 
man  to  kill  another  in  a  duel,  bat  his  second,  also,  is  guilty  of  murder:  and  the  better 
opinionf  is  that  this  extends  even  to  the  second  of  him  who  was  kille<|,  because  the  death, 
happened  updn  a  compact  in  which  all  were  engaged.  8ee  ante,  443,  and  poet,  453.  ' 
^  To  make  a  man  principal  in  a  murder,  it  is  not  necessary  Uiat  he  should  inflict  the 
mortal  Wound;  .It  is  safficient  if  he  be  present,  aiding  and  abetting  the  act  Nor  is  tt 
necessary  that  there  should  be  a  particular  malice  against  the  deceased.  It  is  soflScient 
rf  ihefe  be  deliberate  malignity  and  depravity  ih  the  coliduct  of  the  party,  V,  Statee  v. 
BosI,  1  OaUieon.  C.CR.9S1L 
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If  there  he  an  0ld  quarrel  bftwixt  Ji,  aDdvd.  and  they  are  recon- 
ciled again,  and  then  upon  a  new  and  stfdden  falling  out  •<?.  kills  B^ 
this  is  not  murder^  but  if  upon  circumstances  it  appears,  that  the 
recondliation  was  but  pretended  or  counterfeit,  and  tlrnt  the  hiart 
done  was  upon  the  scbre  of  the  old  malice^  then  it  is  murder; 


1  > 


Milica  pay  Jie  exert^  agmiost  a  party  in  hia  abaenoe ;  as  whei«  A,  laytt  poisoti  ibr  B. 
in  his  ▼ictaala,  wbich  B,  a&rwards  takes  and  dies.  So,  where  A.  procares  an  idiot  <ir 
lunatic  to  kill  B^  which  he  does.  In  bothinslaiicea  A.  is-  guilty  of  the  murder  as  pr>B- 
ein],  and '  B,  is'  merely  an  instrument'  VauxU  cas9,  4  Co^s,  446.  JRe9  v.  QHf^ 
1  Mxiod^  C.  C.,166.    Hawkitu,  &  1.  a.  3.. , 

Moat  of  the  aboye  cases  on  the  subject  of  ezpresa,  malice  are  collected  in  Wharton'^t 
ilm.  CV.  £.  f.  227-d. 

If  two  persons  fight,  and  coe  orerpowes  the.  other,  tnd  knock  him  down,,  and  put  a 
rttpe  round  hia  neck  and  strangle  him,  this  will  be  murder.  ReJi  ▼.  Shaw,  6  Car* 
4-^.372.    .  .         ' 

If  persons  cover  another  with  straw  and  set  fir^  to  it,  ifatendlng  to  do  him  a  aerious 
injury,  and  he  die.  It  h  ipurder,  though  they  did  not  intend  to  kill  him.''  But  tf. they 
intended  tt>  act  in  sport,  uid  merely  to  frighten  him,  it  ia  manslaughtorf  Srrington^$ 
case,  2  Z^eiotn,  C.  C.  5^17.         ».  ' 

SembU,  that  where  g\ins  are  fired  by  mae  vessel  at  another  vessef,  and  those  cq  board 
her  generally,  thdse  guns  ar^  to  be  considered  as  shot  at  each  indiyidual  on  board  her. 
fiexY.Baitey,  R.  ^M.  C. C.  1.   i  .Ruat.  C.^r  AT.  109.  ^ 

)f  a  person  being  attacked  ahoul<i,  fironi  an  apprehension  of.  immediate  violenoe^-an 
apprehensfbn  which  must,  be  well  grounded  ^nd  justified  by  the  clfrcumstances-— thrpw 
himaelf  for  escape  inita  a  river,  and  be  drowned^  the  person  attacking  him  is  guilty  of 
murder.   iZ«^.  v. Pi<te,  i  Car. ^  AL 284.    .  ,. 

'  If  a  master,  1^  premeditated  negligence,  or  harsh  usage,  cause  the  death  of  hitf  ap> 
prentice,  it  is  murder.    Rex  v.  iSelf,  1  Leaeh,  C,  C.  137 ;  1  East,  P,  C.  226. 

It  is  murder  to  cause  the  death  of  an  infant  of  tender  years,  unable  to  provide  food  for 
and  take  care  of  itself,  by  hot  providing  sufficient  food  and  nourishmezii,  whether  puch 
in  tot  be  childf  apprentice  or.  servant,  whom  the  party  4s  obligee^  by  duty  or  contract  to 
^ovide  for.    Sex  v.  Sguiree', ).  Rum.  C.  4r  M.  426. 

Where  a  person  in  iico  parentis,  inflicts  corpok^al  punishment  on  a  child,  and  compels 
it  to  work  for.an  unreasoi^Qble  nfUQber  of  hours,  and  beyond  its  streiigth,  and  the  child 
dies,  the  death  being  of  consumption,  but'  hastened  by  the  ill-treatment,  it  will  not  be 
murder^ liut  only  manslaughter  in  the  person  inflicting  tha  punishment,  although  it  was 
cru^l  and  ezctessive,  and  accompanied  by  violent  and  tliraatenin^  language,  if  auch  per- 
son believed  that  the  diild  was  shamming  illness,  and  was  really  able  to  do  the  quantity 
of  work  required.    Rex  v.  Ckee$eman,  7  Car,  4r  P^  454.  v  . 

On  an  indictment  for  tl^e  murder  of  an  aged  and  infirm  woman,  by  confining  her 
against  her  Will,  and  not  providing  heir  with  meat,  drink,  dotliing,  firing,  medicines,  and 
other  necessaries,  and  not  allowing  her  the  enjoyment  of  the  open  air.  in  breach  of  an 
alleged  duty;  if  the  jury  think  that  the  priacoter  was  guilty  of  wilful  neglect,  so  groea 
Msid  wilful  that  they  a,re  satisfied  he  pnnst  have  contemplated  her  death,  he  will  be  guilty 
of  murder;  but  if  they  only  think  that  iie  was  te  careless  that  her  death  waa  occa- 
aioned  by  his  negligence,  though  -he  did  not  contemplate  it,  he  will  be  guilty  of  man- 
.alaujprhter.    Reg.  y,  MarrioU,  S  Car,  ^  P.  4!^5. 

If  a  woman  lefl  her  child,  a  young  mfknt,  at  a  gentleman's  door,  or  other  place  Where 
it  waa  fikely  to  be.  found  and  taken  tare  of,  and  the  child  died,  it  M^ould  be  manslaughter 
only;  but  if  the  child  were  left  in  a  remote  place,  .where  it  was  not  likely  to  be  found, 
€.^.-on  a  barren  heath,  and  the. death  of  the  child  ensued,  it  Would  be  murder^  lb,. 

If  a  person  do  an  act  towards  another  who  is  helpless,  which  must  necessarily  lead  to 
the  death  of  that  other,  the  crime  amounts  to  murder;  but  if  the  circumstances  are 
mich  Uiat  the  person  could' not  have  been  aware  that  the  result  would  be  death,  that 
would  reduce  the  crime  to  maoslaughter,  provided  that  the  death  was  occasioned  by  an 
unlawful  act,  but  not  such  an  act  as  showed  a'  malioiouis  niind.  'Reg,  v.  WaUerM^ 
iCiir.SfM.iei.  '     '  '    ■  .  ' 

**  Malice  is  exprtee^  (says  Chief  Justice  Parvm$^  Setfrtdge'e  Trial,  p,  5.)  **  where  tber» 
was  a  premeditated  intention  to  kilL    li^Uca  is  implied  wjien^the  JLiHing  is  attended 
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•  If  there,  be.  malice,  by  ^^  agaiost  A  and  by.  B.  agafinst  A.  and 
they  meet,  and  upon  the  account  of  th^t  maKce  wf.  striked  B.  and  B^ 
thereupon  kills  Ji^  (otherwise  than  \x^  his  own  necessary  defense)  it 
is  murder  in  B.  but  if  they  meet  accidentiy,  afid  A.  assatUts  B.  first, 
and  'j8.  merely  in  his  own  defense,,  without  any  other  maliciaus 
design  kills  A.  this  is  not  murder  in  B.  for  it  was  not  upon  the  ac-^ 
count  of  the  former  mdtice,  but  upon  a  new  and  sudden  emergency 
fox  the  safe-guard  of  his  life;  but  if  «/f.  and  B.  had  met  deliberately 
to  fight^and  «f .  strikes  B.  and  porsues  B,  so  cipsely,  that  B.  in  safe- 
guard of  his  own  life  kills  .tf.  this,  is  murder  in  B.  because  their 
meeting  was  a  compact,  and  an  act  of  deliberation,  and  therefore 
all,  thai  follows  thereupon,  is  presumed  to  be  done  in  pursuance 
thereof,  and  thus  is  Mr.  JOaltony  cap.  93.  p.  i941.(f)  to  be  imder-r 
stood.      ' 

But  yet  quttTty  whether  if  B*  had  really  and  truly  declined  t)ie 
fight>  rah  away  as  far  as  be  could,  (suppose  it  half  a  mile,)  oflerd  to 

<t)  iVeio  J?<lit  Mji.  145.  |i.  471.    .       ,  ^ 

. — I . — . .-__^ ■ 

with  circvmitAnoes  which  mdicate  ^gMat  wiekedneti  wid  depniTHy  of  dliposHioii, « 
heart  void  of.  loeiai  duty  and  fiitally  b^nt  on  miachiof.'^  .  *^  Malice  is  ioipiled,"  eayo 
Mr.  Ea$i^ » from  anj  deliberate  act  howeVer  iudden.V  And  hd  add%  (3S5.)  •<  He  who 
wilfully  and  deliberately  does  any  act  which  apfwrently  endangern  another's  life,  aad 
thereby- ocoamons  his  death  shall,  nnleas  he  clearly  prove  the  contrary,  be  adjudged  to 
kill  him  of  malice  prepense."  ^*  Milice,'*  says  Jodoe  AMutm^  quotAd>  and  approved 
by  Judge  BA9h,  (trial  of  RtckarB,  .StnUhi^'a  HilaMj^ia^fia  mnrder  of  Jo&ii  C^rsM, 
Jfey,  1816,  ;».  .83.)  •^is  a  deliberate^  wicked,  vindictive  temper,  regardless  of  social 
daty,  and  bent  on  mischief.  When  a  wilful  killing  is  proyedi^lhe  law  presumes  malice, 
unless  the  Jtiller  prove-,  the  contrary,"  CjMrgs  84.)  Deliberate  killing  without  ptAsion, 
Wjiatever  may  have  been  the  provocation,  b  murder.  In  pagt,  931  it  is  said,  the  law 
does  not  fix  the  time  of  such  driiberatidn.  **  If  the  defendant  has  time  to  think,**  said 
Judge  Rfuh^  in  that  trial,  {page  231.)  «•  and  did  intend  to  kill  for  a  miniife,  as  well  aa 
for  an  hour  or  a  day,  it  is  a.  ^liberate,  premeditated  killing,  eonatkating  murder.  To 
deliberate  is  to  reflect  with  a  view  to  make  a  choice,,  and  a  reflection  but  for  a  minute 
is  a.suflOkient,  deliberation,  '^a  time,  is  to6  short  for  a  wicked  man  to  firam^  in  his 
mind  a  scheme  of  mbrder,  and  to  contrive  the  meantf  of  accomplishing  it** 

If  a  npan^says  Chief  Justice  Parlrer^  in  PhUipt^  Trial,  45,  kills  another  middenlywifli 
•Gght  6r  no  provocation,  the  law  implies  malice.. 

fW^.says,  CCV01O11  Xato,  380,)  malide  is  implied  inhere  an  offieer  is  kjllhd  in  the  law- 
ihl  discharge  of  his  duty.  'Lord  Hole  expresses  It  rather  more. strongly:'  **To  kill  an 
officer  in  the  faithful  discharge  of  his  duty.js  murder,  and  the  kw  will  imply  the  l^g^^tH 
litfree  of  malice,'* /lost,  465. 

'  Mdlice  may  ajso  be  inferred  firom  the  instrument  tfaed.  the  mode  In  which  the  weapoD 
was  obtained  and  selectedt  especially  if  it  was  the  best  choice  for  the  pnrposi^;  th9 
maimer,  too,  in  which  thci  weapon  was  nBe<(  the  repetition  of  dangerous  wounds,  the 
choice  of  vital  spots  for  those  Wounds,  and  the  perseveranocj  in  the  assault  until  death 
be  produced;  these  are  all  circumstances  indicative  of  nrtJice.  Deliberate  malice  msy 
also  be  seen  in  the  mode  of  attack,  the  tim^  selected  for  it  when  the  victim  is  off  bis 
guard,  when  he  has  i;io  opportunity  for  self  defence^  when  stabs  are  given  from  behind* 
pursuing  a  man,  selecting  him  from  junong  others,  advancing  on  him  in  a  studied,. cir. 
cuitoiia  manner  which  pould  not  be  perceived,  intek'cepted,  or  prevented',  al^  show  calcu- 
lation,.deliberation,  and  malice. 

'  Finally,  if  there  was  causey  real  or  imaginary,  for  resentment ;  if  the  purposoof  killing 
Was  long  harboured;  If  no  motive  hiit  revenge  can  *be  assigned  for  the  fatal  deed;  if  re- 
ywigt  was  harboqred,  ahd  if  previous  threats  have  been  made,  these  facts  would  be  en- 
dence  of  express  malice. 
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yield,  and  yet  J^,  rdfusing  to  decline  it  bad  attempited  bis  death,  and 
J3.  after  aH.  this  kills  A,  in  his  own  defence,  whether  i^  excuseth  him 
irofn  rounder;  but  if  the  running  away  were  only  a  preten$e  toeave 
his  owa  life,  but  was  really  designed,  to  draw  opt  A,  to  kilLhim;  tt 
"were  nmrder.[73 

•Ji.  commands  JB.  to  kill  C.  and  before,  the  act  done  repents,  and 
coimfermands  B.  and  charges  him  not  .to  do  it,  yet  B.  doth  it,  «/f-.  is 
not  guilty.  Co«e  7?^  CI  p.  51. 

•^.  challenges  C  to  meet  in  the  fiekl  to  fight,  C  declinies  it  as 
mufh  as  h^  can,  but  is  threatened  by  «4.' to  be  posted  for  a  coward, 
4*c-  i^  he  meet  not,  and  thereupon  A.  and  B,  hjs  second, 
and  .C  and  />.  his  second,  meet  and  fight,  and  C.  kills  A,  ([4533^ 
thi^  is  murder  in  C.  add  D,  his  second,  and  So  ruled  in  P. 
14  JcCc.  in  7Wt;emerV  case^ik)  tbo  C«  an  willingly  accepted  the  chal* 
leiige.[8]  '     ,  <' 

But  if  it  ^ems  not  to^  be- murder  in  B.  because  thQ  he  bad  malice 
against  C.  and  /).  his  opj^onent^/yet  he  had  none  against  Ji.  xho 
some  have  thought  it  to  be  murd^  al^  in  B.  because  done  by  com*, 
pact  and  agreement.  22  Elizas.  Si62,  sed  qussre  de  hoe\^']         '■    ^ 

If  A.  challenge  B.  to  fight,  B.  declines  the  challenge,  but  lets  «/?. 
know,  that  he  will  not  be  beaten,  but  will  defend 'himself*,  if  ^.- 
going  about  his  occasions  wears  his  sword,  is  assaulted  by  ^.  and 
kild,  this  is  murder  in  t^.  tut  i^  .^.  jiad  kild  AL  upon  that  assault,  it 

.    (k)  I R^. Rt^ 9e&. d ^iin. 


[7]  Thisqiier^oflprd  J2a2c]t  diwussed  by  Mr.JBi^  and  it  m  obB6ms«LtlMt  Btedfcw 
9tone  (4  BL  Cam,  185,)  expreMlj  puts  the  Mni*  mm  of  «  duel  u  Mile,  but  does  ^not 
BilbjoUi  the  Bame  doubt;  end  tbet  it  wee  oooeidered  ee  eettfed  jew  by  the  Chief  j'oMce 
in  OjMiy'«  oaset  {Ld,  Raymond^  1489;)  Mx»  iSetl,  after  reasoning  in  extenuation  of  the 
crioae  •of  one  eo  declinin|f  to  fight,  proceeds  thtis :  ^  Yet  still  it  maj  be  doubtful,  whether, 
admitting  the  lull  force  of  this  teaeoning,  the  offenoe  oan  be  less  then  manslauf  hter,  or 
Whether  m ^uch  case  the  perty  eap  altogether  exouse  himself  upon  the  foot  of  necessity^ 
pn  self-defonce,  beoause  this  neeessity  which  was  induced  from  his  owm  faulty  and  iUegai*^ 
act,  naoielyt  the  agredroent  to. fight,  was  in  the  first  instance  deliberately  foreeton  and 
resolved  upon,  in  defianpe  of  the  Uw.**    1  JSsst,  P..  C.  c,  5<  a.  54//).  284.  •. 

[8]  Upon  this  prmelple,  deliberate  duelling  if  death  ensoeCh,  i«  i»  the  eye  of  the  kw- 
norderr  for  duels  are  generally  founded  fpdeeji  revenge;  and  though  a.  person  should 
be  drawn,  into  a  d|iel,  not-  upon  a  jnotive  so  criminal,  but  merely  upon  the  punetiHo  of 
what  the  swordsmen  falsely  call  honour,  that  will  not  eireuae;  for  he  that  deliberately 
aeeketh  the  blood  of  another  upon  a  private  quarrel,  aeteth  In  defiaifce  of  all  laws, 
human  and  divine,  whatever  hie  motive  may  be.  Ft^Her,  39T.  1  HmtA,  e,  31.  s.  21,  SS-^ 
29.  4  Bi.  Com.  191.  3/fi«<.51.  i>ird  iVorle^*  case,  7  iSir.  TV,  421. 
'  Both  principals  and  seeonde  are;  liable'  for  murder  if  either  of  the  parties  are  killed, 
'  all  being  engaged  in  an  unlawfiil  act,.faavtn|f  for  its  direct  d^ect  t^e  taking  of  lifo. 
The  old  vieW|^  that  the  seo6nd  of  the  kiUed  is  not  liable,  is  now  not  law,  if  it  ever  was. 
Meg,  V.  yo«t^,  8  Cor,  if  P.  644.  8e^  also  Bmitii  v.  TU  Stote,  1  Ywrgw^  2$8.  R^x  v. 
Riu^  3  fust,  581.    JRsjr  v.  Murpkf^  6  C.  Sf  P.  103.  1  Rol.  Rep.  360.  ante,  443. 

if,  however,  theeoinbat  is  not  deliberate,  but  the  immediate  consetquenoe  of  sudden 
qnariel,  it  iddesjaot  fall  witbin  tbia  doctrine,  and  must  be  jQdged  of  by  the  circum-  ' 
irttftuces  attending  the  particular  case.    Foster,  295. :  1  Eatt,  P.  C.  242. 

[9 J  The  later  coses  consider  all  present,  aiding  and  aSetting^  alike  guilty  of  murder,  , 
and  do  not  recognise  the  distinbtion  made  in  the  text    See  anle,  p,  443(^  and  p,  453, 
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bad  been  n  de/endtndo^  if  be  coold  not  ocberWisQ  escape,  or  bare 
boinieide,  if  he  could  escape,  aad  did  not 

But  if  B.  had  only  made  chis  as  a  disguise  to  secure  himself  from 
the  danger  of  the  law,  and  purposely  went  to  the  place,  where  pro- 
bably he  might  meet  ^,  and  there  they  fight,  and  he  kills  Ji.  then  it 
bad  been  murder  in  B.  but  herein  circumstances  of  the  fact  must 
guide  the  jury. 

If  •/?.  and  B.  fall  suddenly  out,  and  they  presently  agree  to  fight 
in  the  fidd,  and  run  and  fetch  their  i^eapons,  and  go  into  the  field 
and  fight,  and  A.  kills  B.  this  is  hot  murder  but  homicide^  for  it  is 
but  a  coptinuance  of  the  sudden  falling  out,  and  the  blood  was 
never  cooled ;  but  if  there  were  deliberation,  as  that  tbey  meet  the 
next  day,  nay,  tho  it  were  the  same  day,  if  there  were  such  a  com- 
petent distance,  of  time,  that  in.  common  presumption  they  had  time 
of  deliberation,  then  it  is  murder.  Co.  P.  C.  p.  51.  Jac.  B.  B.  Ferrer^M 
case,  Af.  8  Jae.  B.  R.  Morgan^ 9  case.[10] 

A,  the  .son  of  B^  and  C.  the  son  of  D.  fall  out  in  the  field  and 
fight,  A.  is  beaten,  and  runs  home  to  his  father  all  bloody,  B.  pre- 
sently takes  a  staflT,  runs  into  the  field,  being  three-qoariera  of-  a 
mile  distant,  and  strikes  C.  that  he  dies,  this  is  not  murder  in  B. 
because  done  in  sudden  heat  and  passion.  T.  9  Jac*  B.  R.  12  Co. 
Bep.p.'31.(l)[n] 

(Z)  Cro.  Jac,  S96.  ^9yley'§ 


.[10\  Fo$tertf^S.  Rex.i,  Lpneh,  5  C.  ^  P.  924.  R«g.^.  KirkMrntm^S  CSfPiUS. 

[1 1]  In  every  cmse  of  homicide  opon  prov/ocation,  how  ;reat  soever  itlie,  if  there  is  sofiU 
cient  time  ibr  plueion  to  rabside,  and  for  reaaon  to  iDterpo0e,'sQch  homicide  will  be  mur- 
der. Ai  findeih  a  man  in  tlie  act  of  adoltery  with  hie  wife,  jand  in  tlie  first  transport  of 
passion  kflleth  him}Xhis  isjio  more  than  manslaa^hter.  Bat  had  he  killed  the  adulteier 
deliberately  and  upon  revenge  after  the  fact  and  vaffidentpmlinf  time,  it  had  been  nn- 
doabtfidly  mnrder.  For  let  it  be  observed,  that  in  all  possible  cas^  deliberate  bomicide 
upon  a  principle  of  revenge  is  morder.  No  man  nnder  the  protection  of  the  law  is  to  he 
the  avenger  of  hie  own  wrongf.  If  they  are  of  soch  a  tiatore  for  which  the  laws  of  so. 
eiety  will  givb  him  an  adeqaate  remedy,  thither  he  ought  to  eesort  But  be  they  of  what 
nature  soever,. he  ought  to  bear  his  lot  with  patience,  and  xememher  that  vengeance  be- 
longeth  only  to  the  Most  High.  1  Tent,  i5a  Sir  7.  Raym,  912. 
.  But  if,  upon  a  sudden  quarrel,  the  parties  fight  upon  the  spot*  or  if  they  presently 
fetch  their  weapons  and  go  into  the  field  and  fight,  and  ono-of  them  ^Iletfa,  ifwill  ^  btft 
manslaughter;  because  it  may  be  presumed  the^  blood  never  cooled.  It  will  lie  otherwSse 
if  they  appoint  to  ^ht  the  next  day,  or  even  upon  the  same  day  at  such  an  interval  an 
that  the  passion  mi[^t  have  subsided:  or  if  from  a|iy  oircumstances  attending  the  ease 
it'  may  be  reasonably  oonolodedt  that  their  Judgment  liad  actually  controlled  the  first 
transports  of  passion  before  they  engaged.  The  same  rule  will  hold,  if  after  a- quarrel 
they  fall  into  other  discourse  or  divenioas,'and  continue  so  engaged  a  reasonable  time 
for  cooling.  Fo9ter,  29J.  E»l  97.  1  Hawk,  e.  31. «.  29, 99.  4  Bl,  Com.  191.  3  /iist.51. 
1  BuUt,  86.    See  Morley*$  case,  7  St.  TV.  491.  Cnmp.  93.    KeL  ^6. 

Where  a  man  assailed  has  retreated  fi'om  the  assailant,  and  is  secure  in  his  separation 
fi-om  further  personal  aggression,  he  has  no  right  to  return  armed  to  the  scene  of  con- 
flict, and  voluntarily- engage  in  a  new  contest  with  the  aggressor.  If  bo. do  so,  and  slay 
him,  he  is  guilty  of  murder  or  manslaughter,  4Moordiug  to  'the  circumstances  under 
Which  the  homicide  is  committed.  I4  on  .redeiving  sdch  a  deadly  assault,  he  suddenly 
leave  the  scene  of  outrage,  procure  arms,  and  in  the  heat  of  blood  consequent  upon  the 
wrong,  return  and  renew  the  combat,  and  slay  his  adversary,  both  being  armed,  soch  an 
homicide  would  be  but  manslaughter.  For  the  law  from  its.  sense  of  and  tenderness  to- 
wards human  infirmity,  would  consider  that  sofficleBttime  had  not  elapsed  for  the  blood 
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A  boy  came  intp  Ot^eih/fy  park  to  steal  wood,  9iqd  seeing  the 
woodward  cliriibs  up  a  tree  to  hide  himself,  the 'woodward  bids 

him  come  down,  h^'  comeis  down,  and  the  woodward  struck  hhn 

s-  :     '         .    «  •  '  •  ^  .        * 

.     — ■ .  ^  ■  ,    • r- ' — ' ! -. ■ — 1- 

to  cool  and  rea90»  fq  reMime  its  empire  oyer  the  miiki,  smarting  under  the  ori^fii^al 
wroi^.  Com,  7i  Hare^A  Penn,  Law  Jourr  257,  The  law  auigne  no  limits  within  which 
oooli'fig  time  may  be  said  to  take  place.  Every  case  must  depend  bn  its  own  ciream* 
mmnccBt  Com'^  v.  Ihugherty,!  ^miih*8  Law^  695^  but  the  tio^e  id  which  an  ordinary 
i|ian,4n  liJse  circumstances,  would  have  cooled,  may  be  said  to  be  the  reasonable  4ime. 
SiaUy,  M'Cunis,  I  Spear,  384. 

In  1725,  John  Oitely  was' indicted  for  the  murder  ofWUHam  Oowery  and'  a  special  Ter- 
diet  was  found,  stating  that  the  prisoner,  being  in  ootiiptfny  with  the  deceased:  and  three 
4Mher  persons  at  ft  tavern  in  a  frieildly  manner,  after  some  time  begi^  playing  at  hazards 
when  K.ch^  one  of  the  company,  a^ked  if  any  one  would  se(  him  three  half-crowns, 
whereupon  the  deceased,  in  a  jocular  manner,  laid  down  three  half-penoe,  telling  Rich 
he  h^  s^  him  three  pieces,  and  the' prisoner  at  the  same  fim6  ^et  Rich  three  half- 
erowns,  and  lost  them  to  him  t  immediately  after  which  the  prisoner,  in  an  angry  man- 
ner, turned  about  te  tfa^  deceased,  and  said,  **  it  Was  an  im'pertineiit  thing  toVset  hold 
pence^and  that  he  was-  an  impertinent  puppy  for  so  doing;'*  to  which  the /deceased - 
answered,  ■'whoever  called  him  so  was  a  rascal.**  Thereupon  the  prisoner  took  Up, 
a  bottle,  and  with  grieat  .force  threw  it  at  the  'deceased*s  head,  but  did  not  hit  him, 
the  bottle  only  brushing  some  of  the  powder  out  of  his  hair.  The  deceased,  in  return, 
immediately  tossed  ar  candlestick  or  battle  at  the  prisoner,  which  missed  hltn ;  upon 
which  they  .both  rose  up  to  fetch  their  swords,  which  then  huni^^p  in  the  room,  ahd  the 
deceased  drew  £is  sword,  bqt  the  prisoner  was  prevented  from  drawing  his  by  the'  Com- 
pany; the  deoeAsed,  thereupon  threw  awaj^  his  sword,  and  the  company  inter  posing) 
they  sat  doWn  again  tor  the  space  df  an  hour.  At  the  ezpiratioo  of  tha^  time  the  de^ 
eeatsed  said  to  the  prisoner,  **  we  have  had  hot  words,  but  you  Were  the  aggressor;  but  t 
think  we  may  pass  it  over,  and  at  the  same  time  offered  his  l^and  to  the  prisoner,  who 
made  answer,  **No,  damn  you,  I  will  have  your  blood;**  after. whtdi,  the  reckoning 
being"  paid,  all  the  company  except  the  prisoner  left  the  room;  but1ie,'caUiikg  back  the 
deceased,  cioaed  the  door}  and  the  rest  of  the  company,  shortly  after,  hekring  a  clashtngr 
of  swords,  fonpd  the  deceased  had  received  from  thfr  prisoner  a  mortal  wound.  It  was 
ftfithef  ^und,  that  from  the  throwing  df  the  bottles  there  had  been  ftq  reconciliation. 
Vpbn  these  facts  all  the  judges  were  of  opinion,  that  the  defendant  lied  beei^i  guilty  of 
murder,  and  that  from  the  period  Which  had  elapsed  there  had  been  reason^bie  time  for 
eooNng.  ^ 

In  delivering  the  opinion  in  thia  case,  Ra^^inmidt  C.  J.  dfscusped  the  Subject  of  cooling 
time  at  length,  and  said,  among  other  things,  that  **  in  tsastes  of  this  nature  the  judges 
are  to  determine  what  is  malice,  or  what  is  a  reasopable'trme  to  cool ;  and  they  must  do 
it  jupon  the  circumatanoee  of  the  case;  the  jury  are  jAl^es  only  of  the  fact,  and  we 
must  determine  whether  it  be  deliberate  or  not  Hence  it  is,  that  in  aumroingf  up  an 
evidenoe,  the  judges  direct  the 'jury, — if  you  believe  such  a  ^ct,  it  Js  so;  if  not,  it  is 
eih^rwise;  and-  they  find  either  a  gefteraf  or  a  special  verdict  upon. if  There  is  no 
instabce  where  the  }Mty  ever  found  that  the  fatrt  was  done  of  malice,  br  that  the  party 
bad  or  had  not  time  to  cool ;  "but  that  must  be  left  ta  the  judges  i)pon  the  circumstances 
ef  the  case.  In  MoUowaya  case,  it  was  left  to  the  court' to  determine  whether  the  tying 
the  boy  to  the  horse's  tail  was  not  a  malicious  act  So  in  the  case  of  the  two  boys  who 
bad  quarrelled,  and  the  father  ran  after  que  of  them  and  killed  him,  the  conrt^  and  not 
the  jury,  determined  whether  it  was  maKce  or  not   Palm,5A5, 

ht  iiromt0tcifc*scasev  1  Lev,  180,  the  declining  an  immediate  encounter,  because  of 
the  disadvantage  of  his  high  heels,  was-  held  to  be  a  deliberate  act,  that  manifested  a 
coolness :  aiid  the  same  has  been  held,  where  the  parties  have  debated  about  the  con- 
veniency  of  place.    K^lyngi^S, 

If  A,  says  to  B.I  wilt  give  you  a  pot  of  ale  to  strike  me,  and  B.. strikes  him,  and 
immediately  'A.  kills  B.,  it  is  murder;  for  A.  knew'  what  he  was  -about,  and  deliberated 
with  himself  how  he.  might  ^perpetrate  the  fact,  and  bent  the  same  time  (as  he  thooght) 
within  the  protection  of  the  law.  CroTnp.  49, 
'  From  all  which  cases  it  appears,  that  though  the  law  of  EnprUtnd  is  peculiarly  favour- 
able in  making  this  distinction  with  regard  to  the  passions  of  men,  yet  it  itaust'be  soch 
a  passioQ  as  for  the  time  deprives  a  man  of  the  ezerbise  of  his  teaaon ;  and  wherever  it 


/  ' 
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twice,  and  then  bound  him  to  his  hors^-lail,  and  draggled  him -till 
bis  shoulder  was  broke^  whereof  he^ied}  il  was  ruled  murder^  be* 


has  appeared  that' be  had  the  exercise  of  bU  reaMm,  be  la  oat  of  the  protection  of  the 
law,  and  bas  Veen  held  giiiUy  of  mardpr.  Here  wm  a  reaeeaaUe  Ume  lo  eoolf  abtt  it  m- 
plain  it  had  its  (^ralioa:  the  priaoner  was  cool  eifcod^h'to  diecoorae  for  au  hour;  he  d^ 
tarmi^ed  in  bia  own  mind  upob  deliberation -what  he  would  do;  and  declared  his  inten- 
tion in  those^  bitter  and  deliberate-  expieeaions;  *^No»  be  wo«M  not  passii  over«  danya 
him,  be  would  ^ye  his  Mood;'*  the  youof  man  most  eome  back^  for  he  h^d  8omethin|r 
to  say  to  him.  The  interchange  of  blows,  ^bere  there  is  malice,  will  m^ke.no  alfera^ 
tion :  it  does  not,  inldeed,  appear  vho  Mr«qk.fiiit  upon  his  returninfl'  into  the  room  ;  but 
it  ia  sufficient  that  the  Tordiet  finde  09  act  inoonaisleot  with  the  melicioas  declaration  of 
the  party;  Qor  can  th|9  declaration  of  the  party  deceaaed.  avail  in  this,  case,  for  that  iroen 
only  to  bis  receiving  the  wound  in  a^&ir  manner  with  regard  to  the  nature  of  the  com- 
bat."  RexY»0nfly[,iiStrafife,16^  .  < 

Whfre  the  defendant,  having  been  videnUy  beaten  and  abiised,  made  his  eaeape,  ran 
to  his  house,  eighty  yards  off,  got  a  knife,  r^u  baok^and  ou  meeting  with  the  deceaarJ* 
atabbed  him,  it  was  held  hut  manslaughter;  but  it  was  eaid  that  if,  on  the  second 
Ineeting,  the  defei^dknt  had  s disguised  the  &ct,of  having  a  weapon  for  the  pnrpoee 
of  inducing  the  deceised  to  ^ome  within  bis  reach,  itmvould  have  been  murder,  i^aoh 
conc^dUneDt  affording  ground  for  Uie  prssiun{rti«ii  of  deliberation*    SlaU  v.  iV^erris^ 

.  In  or(^  to  mitigate  a  faoii^icide«  committed  in  a  seoood  combat,  by  (what  oc- 
curred at  a  'previous  one,  which  had  fiurly  began  <m  the  sudden,  both  conteMe  mqet 
be  coneidei;e^>  as  making  one  combat,  or  the  first  as  a  separate  combat^  must  b^  ooo- 
sid^red  as  a  sufficient  sudden  provooat&on  for  either  « .second  combat,  or  for  a  enh- 
sequent^  attack  producing  a  contest  not  entitled  to  be  called  a  mutual  combat.'  Whdre 
it  apposed  that  the  prisoner  and  the  deceased,  aft^r  having  been  engaged  in  mutml 
4X>mbat,  on  sudden  ocoaaion,  fairly  begun,  were  separated  at  the  requtot  of  the  priso- 
ner^ who  wo*  overoeme  and  beaten  in  the  eoiMeat;  that  the  prisoner  was  held  by  &ne 
of  the  persons  present,  biit  drew  his  kaifo  and  twoM  he  would  kill  the  deceased;  that 
i^r  releasing  himself  from  the  jperson  holding  him,  he  pursued  the  deceased,  who  had 
left  the  place  of  combat,  and  whip,  upon  being  ^ppriied  of  the  pursuit  by  a  call  iirom 
the  person  .holding  the  prisoner;  left  the  road  od  which  he  was  walking,  and  provided 
himself  with  a  rail  from  a  tieighbouring  fence;  that  on  his  return  towar<bi  the  road  he 
met  the  prisoner,  gave  badk  andstruck  him  severd  blows  upon  the  head  as.  he  rushed 
on,  with  the  rail,  which,  breaking  some  teu  paces  firom  the  point  where  the  doeeaaed 
hegan  to  gi^e  hack,  the  prisoner  closed-  and  inflieled  the  mortid  blow;  and  that  suffi- 
cient tin^  had  transpired,  not  onl^  for  the  deceased  to  adjust  liimap^  after  the  igh£ 
knd  walk  deliberately  two  hundred  and  twenty-five  yards,  but  for  the  prisdner  afUr- 
^ards  to  pass  over  the  same  \T.6und,  as  also  for  a  person  at  a  neighbouring  houses 
within  h^afiftg  of  the  noise  ^f  the  second  quarrel,  to  reach  the  place  of  strife^  The 
court,  under  thjs  state  of  fiictsi,  were  of  opinion,  that  hoth  contests  could  not  have  con- 
stituted one.combiity  nor  could  the  second,  in  which  the  prisoner  rushed  with  his  dravpa 
knife  Mpon,  hif  adversary,  who  had  ti^ttched  the  readiest  meana  pf  defence  at  ht,'nd< 
but  was  neither  equally  armed,  nor  WtlUng  to  liMet.  such  a  weapon,  have  been  that  feir 
strhggle  which  the  law  denominates  a  mutual  combat.  The  jury  having  foupd  k  ver- 
dict of  guilty^  the  court  refiised  to  disturb  it    State  v.  JlikCente,  1  Spear^  384. 

If  a  fethepr  see' a  person  iii  the  act.  of  oomimitttng  an  unnatttrfil  -offence  with  his  son, 
and  instantly  kill  him,  it  seems  that  it  WouM  be  only  manslaughter,' and  that -of  the  low- 
est degree;  but  if  he  only  hear  of  it,  and  go  in  search  of  the.  person, -and  meeting  hitn.^ 
strike  him  with  a  stick,  and  afterwards  stab  him  with  a  khafecand  kill  htm,  in  point  of 
law,  it  will  be  murder.    H^*  v.  Fis&er,  8  Oar.  4r  ^*  l^d. 

In  the  same  case,  per  Pdrk  Barcm,  and  Recorder  Lfiv>^ 

la  a  case '^f  killing,  wheib^  the  blood  has  liad  time  to  cool  ^r  iiot,ie  a  question  for 
the  court  and  not  for  the'  jury;'  bat  it  is  for  the  jury  to  find  what  length  of  time  niapsed 
between  the  provocation  received  and  the  act  done.    lb. 

Where  the  prironer  and  the  deceased,  who  were  previously  on  intimate  teroia;  were  at 
a^  public* house  drinking,  when  a  souffle  ensued^  and' .the  decisased  struck  the  prisoner  in 
the  eye  and  gave  him  n  Uaok  eye,  the  prisoner  called  for.  the  poUoe,  and  went  away  upon 
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cause,  1.  The  correction  was  excessive,  a^nfl  2:  R  Wa^^aii  act  of 
deliberale.cruelty. .  Af .  4  CttA  B.  S.  Hkdloway^s  case.(m)  [12] 

If  the-mast^r  desigheth  aioderat<3  correction  to  his  servant^  and  ao* 
cordingly  useth  it^  and  the  servant  by  some  mlsfartline  dieth  thereof^ 
'this  is  rtot  rtiurder;  but  per  infortunium,  ^  Crompt,  136.  b.  Dalt 
cap.  9^.  p.  2A5^(n)  because  the  law  alloweth  him  to  use  moderate 
correction,  and  therefore  the  deliberate  purpose  thereof  is  not  ex 
tnalitid  prascogitdta. 

But  if  the  master  design  ah  immoderate  or  unreasonable  cor* 
rectioi),  either  in.  respect  of  the  measure,  or  manner,  or  instrument 
thereof,  and  the  servant  die  thereof,  I  see  not  how  this' can  be  ex- 
cused from  murder,  if  done  with  deliberation  and  design,. nOr  frpm 
manstaughter,  if  done  hastily,  passionately,  and  without  deliber&- 
tioh;  and  herein  consideration  must  be  had  of  the  manneir  of  the 
provocation,:  the  danger,  of  the  instrument,  which  the  master  useth, 
and  the  age  or  condition  pf  the  servant. that  is  stricken,  and  the  like 
of  a  scheolroi^ster  towards  his  scholar.(o)      ^ 

The  sheriff  hath  a  warrant  to  hang  a '  man  for  felony,  and  ho 
beheads  him«  this  is  held  murder,  for  it  is  an  act  of  deiiberatioo. 
Co.  P.p. p.  52.[ld]  '^ 

A  man  hath  the  liberty  of  tnfangtMefey{p)\he  steward  of  the 
court  gives- judgment  of  death  dgainst  a  prisoner  agairist  law^  this 
was  a  cause  of  seizure  Of  the  liberty,  but  was  not.  murdisr  ia  the 

Xm)  Cro.  Car.  131.  W.  Jemet,  198.  Kelyng,  127.       (o)  Kelyng^  64,  65. 

'^nj  Cap.  148.  p.  478*     ^  .  (p)  See  Spelman's  0ld$9ary,  313. 


the  poUoeman  coming  up;  in  aboat  five  minatefl,  however,  he  relarned  and  Mabbed  die 
ileol»ied  with  a  kpife,  which  he  Qaoally  carried  about  him:  Lord  Tentwdeu^  C.  J.,  said, 
that  it  was  not. every  alight  provocation*  even  by  t  blow,  which  wil>,  when  the  party  re- 
ceiving-it aCrikes  with  a  deadly  weapon,  reduce  th^  oflfeDCe  from  miirder  to  m&nalaaghter ; 
aud'tl^  ir.thcta  had  been  any  evidence  of  an  bid  grodge  between  the  parties,. theicriine 
Would  probably  bomorder;  bat  he  left  it  to  the  jory  to  lay,  whether,  in  the  interval 
during  which  the  priaonerwaa  absent,  there  was  time  for  his  passion  to  cool  and  reason 
to  gain  dominion  over  his  roiifd:  if  not*  they  should  find  him  guilty  of  manslaughter 
on]j.  ReHv.  Lynch,  &C.A^F.dSU.  ^ 

Itt  in  fine,  there  be  a  sufficient  cooling  time  for  passion  to  subside  and  reas6n  to  inters 
poae,  and  the  person  so  provbked'aa«twaid«  kill  the  other  this  is  deliberate  reVengOi^and 
not  heat  of  blood,  and  acoordlugly  amounts  to  murder.  Wh,  Am.  d  Ll  Sl47.  State  r. 
Yarh9nni^lHau>k9yl%.  IT^x  v.  Tlmvias,  7  C.  4*  P.  817.  1  A^idMim,  F.C.cdl.  t.^^. 
^/e  V.  .KiKiUWbrd,  1  Hauik;  339.  U.  8.  v.  7%«y€r,  9  Whfi^ler,  C.  C.  503.  People  v. 
Garret90n,  2  WUaUr'e  O.  C.  347.  Rax  v.  Rankin,  i  R.  ^  R.  AS.  Rex  v.  ifyres,  iind. 
I  Boat,  F.  C.  S43.  Rex  v.  iin^srson,  1  Rnaa.  447..  Rex  v.  JTismU,  1  0.  ^  P.  437. 
CammoHweaUk  ▼•  Daily,  4  Psim.  I^w  Journal,  158.  CommcnweaWk  v.  Oreen,  I  AbK. 
miad,289. 

[13]  So  in  ^11  other  cases  when,  upon  a  sudden  provocation,  one  beats  another  in  a 
emel  and  unusual  maimer  so  that  he  dies,  it  is  murder.  4  BL'Cam.  199.  IL- v.  Dranter, 
etal,  1  Sttange,  499,  Poeter, 391.*  So  also  when  thto  iluitrument  used  evidently  en- 
dangi^^s  life,  malice  wHl  be  implied;  Rex  v.  Howlahd,  1  C,  Sf  P.  374.  Macklin^e  case, 
7Xiste.  335.  1  ilaioi.  P.  C.  c:  31.  s.  39.  Com.  v.  Dreio,  4  Jtftfst.  391.  Slate  ^,  Morgan, 
3  Iredell,  136.  Oonu  v.  Murray,  3  ilsihiiead,  41.  Pehna.  v.  Aell  Addieon,  163  f  wd  the 
intehiion  to  kill,^Bee  Murder  of  Pirat  and  Second  Degreee^poati  page  454. 

[13]  See  pofi.  496-503. 


n 
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judge,  quia  fattum  judidaUftTj  licei  ignwnanier.  2  R.  B.  10.  a,  the 
case  of  the  ste\Krard  of  the  liberty  of  the  abbot  of  Crowlcuid.114^1 


[14]  The  Btatytes  whioh  liave  chiefly  affected  the  kw  of  homicide  unce  HnU*9  tidi* 
areufpliow: 

The  act,  9  Qt^:  4.  o.  31.  **  fdrconeoiidating  add  amendijDg  ttie  ftaiQie»of  £ii^l8iuljel». 
ti?e  tcoffenoel  agfainatthe  pennn,*'  proTides:  \* 

I.   Th^t  ao  noQch  of  the  j^reat  charter  made  in  the  ]|inth  jear  of  the  rei^  of  king 
Henry  the  Third,  as  relates  to- {nqoiaitiuna  of  Kfe  or  member;  and  ao  much  of  a 
^^ftatute  made  in  the  fifty <oe($ond  yeaf  of  the  same  rei^^  aa  relates  to  murder;,  and  bo 
.  much-  of  a  statute  made  in  the  thi^d  year  of  the  rei(pn  of  kin^  ^wmrd  the  First,  mm- 
relates  ,to  inquests  of  murder ;  and  so  much  of  a-  statute  made  m  die  aiith  year  of  the 
Mme  rei|fo,  as  relates  to  any  person  killing  another  by  misfortune  or  in  his  own  de. 
fence,  or  in  other  manner  without  felony ;  and  so  much  of  a  statute  made  in  the 
second  year  of  tho  reign  of  king  Ihnry  the  Fifth  aa  relates  to  p^rsotis  fleeing  for  «mr- 
ders,  manalanghtera,  robberies,  apd  batteries ;  an  act  paa^  in  the  twenty*ronrth  year 
of  the  reign  of  kinp  Htnry  the  Eighth,  intituled,  <*  An  act  where  a  man  killing  a 
thief  shall  not  forfeit  hi^  goods;'?  so  much  of  an  act  passed  the  thirty-third  year  of  tho 
fsfme  reign,  intituled  ^An  act  for  murther  and  malicious  bloodshed  within  the  Courts^** 
as  relattf^  to  the  punishment  ^f  maosIabghtiBr  and  of  malioioua  strikingi  by  reason  where- 
of blood  ahall  be  ahed ;  so  much  of  ani  act  paase4  in  the  first  yeaif  of  the  reign  of 
king  Edward  the'  ^ixth,  intituled  ^  An  act  for  the  repeal  of  oertain  statutes  concern- 
ing  treasons^  felonies,  Ae.,**  as  relates  to  petty  treason,  murder,  &.c, ;  an  act  passed  the 
fourth  and  fifth  years  of  the  reign  of  king  Philip  and  queen  JMary,  intituled  **  An  act 
that  accessariea  in  murder  and  divers  felonies  shall  not  hav9  this  b^efits  of  the  clergy;** 
an  act  passed  in  the  first  year  of^the  r^ign  of  king  Jumes  the  First,  intituled  "  An  act  to 
take  a  Way  the  benefit  of  clergy  ^om  some  kibd  of  manslaughter;**  an  act  passed  in  the 
>  second  year  of  the  reign  ot  king  George  the  Second,  intitiided,  **  An  act  for  the  trial  of. 
murders  in  Qases  where  either  the  stroke  or  death  only^ppens  within  that  pai^t.of  Great 
Britain  called  England;*^  that  part  of  the  act  of  tlie  twelfth  year  of  king  George  the 
FiiFstwhich  is  hereinbefore  referred  to^  and  the  whole  of  an  act  in  the  twenty-fifth  year 
of  the  reiga  of  king  C^eorge  the  Second,  intituled,  **  An  act  for  better  preventing  the 
horrid,  crime  pf  murder,*'  e^u^pt  so  far  as  relates  to  rescues,  and  attempts  to  re>cue ;  an 
act  passed  in  the  forty-third  year  of  the  teign  of  kiug  George  the  Third,  intituled,  ** An 
act  for  the  further  preveBtiop  of  fnalicious  shocfling«  and  atiemjiUng  to- discharge  loadefl 
fire  arms,  stabbing,  coHing,  wounding,  poisoning,  and  the  maliQioos  usihg  o£  meaos  to 
procure  the  miscarriage  of.wo(nen,  and  also  tlie  malicious, setting  fire  tp  twildiugs ;  and- 
ako  for  repealing  a-  certain  act  mad6  in  England  in  the  twenty-first  year  of  the  late  king 
Jamee  the  First*  intituled,  **  An  act  to  preyent  .the  desUoying  and-  murtbering  bastard 
children,**  and  also  an  -act  made  in  Ireland  in  the  sixth  year  of  the  reign  of  the  latcqueea 
ilfifi«,  sbo  intituled  **  An  act  to  prevent  the  destroying  and  murdering  <^  bastard  chil- 
dren,*' and  for  makihg  other  proviaions  in  lien  thereof,  and  an  act  passed  in  the  sama 
forty-third  jrear,  intituled^  **  An  act  for  the  more  efiectoally  providing  for  the  punishment 
of  offences  m  wilfully  easting  away,  bilrning  or  destroying  .ships  and  vessel^,  and  for  the 
more  convenient  trial  of  accessariea  in  felonies,  and  for  extending  the  powers  of  an  act 
made  in  the  thirty -tlsird  year  of  the  reign  of  king  Henry  the  Eighth,  as  fiur  as  relates  to 
mWders,  to  aecessaries  to  mnrders,  and  t6  manslaughters;*'  so  much  of  an  act  passed  id 
the  first  year  of  the  rei^n  of  his  present  majesty,  mtitnled,  *.^  An  act  .to  remove  doubts 
and  to  remedy  defects  m  the  law  with^  respect  to  eertain  offenees  committed  upon  the 
■ea  or  within  the  jurisdiction,  of  the  Admiralty,*'  as  refers  to  the  act  of  the  fi>rty.t^ird 
year  of  the  reiga  of  George  the  Third  hereinbefbre  first  jnentioned;  a^  act  passed  the 
first  year  of  the  rei|u  of  hit  present  majesty,  intitulied,  **  An  act  to  repeal  so  much  of  the 
several  acts  j)assed  if.  the  thirty-ninth  year  of  the  reign  oT  Elizabeth,  the  ionrtli  of  George  . 
the  First,  the  fifth  and  eigluh  of  George  the  Second,  as  inflicts  capital  ponbhroent 
on  certain  offences  therein  specified,  and  tq  provide  more  suitable  and  effectual. punish- 
ment for  such  offencies;**  and  an 'act  passed  in  the  third  year  of  tlie  present  reign,  inti- 
tuled '*  An  i^ct  for  the  further  and  more  adequate  pnnishment-of  persons  convicted  of 
manslaughter,  and  of  servants  convicted  of  robbing  their  masters,  and  oTajCcessaries  be- 
fore the  fact  of  grand  larceny,  and  certain  other  felonies,"  shall  continue  in  force  until 
and  throughout  the  last  day  otJunf  in  the  present  ye&r^  and  shall  from  lind  after  that 
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lu  to  thvjt  part  of -the  United  KtBi^om  called  BngJundy  fm4'  ai  to  offences  isoipinitted 
'^Hrithin  thejufiidietiop  of  the  AdmirCiUy  o(  England^  be  repealed,  except  bo  far  as  any  .of 
thtG  said  acts  may  repf  4I  the  Whole  or  any  part  of  any  other  acts,  and  except  as  Xo 
offences  committed  before  or  upon  the  said  last ^ day  of  Jiine,  which  shall, be  dealt  with 
and  punished  sa  if  this  act  had  not  been  passed ;  and  this  act  shall  commence  and  take 
effect,  (e^coept  as  hereinbefore  excepted)  on  the  first-'day  oiJuly  in  the  present  year. 

II. .That  every  offence  which  before  the  eommepcement.  of  this  aet  would  have 
mmbonled  to  petit  -treason,  shall  be  deemed  to  be  onarder  only,  aiSd  ik>  greatei^  offence; 
ooMi  ^\^  persons  guUty  in  respect,  thereof,  whether  as  prineipals  or  |ls  accessaries,  shall  be  ■ 
<lealt  with,  indicted*  tried  and  punished  ^as  principals  and  accessaries  iii.  murder.    ' 

III.  Providee^or.the  punishment  of  principals  and  accessaries  in'  murder. 

I V.  Provides  for  period  of  execution  as  to  markto  of  infamy-Hientenoe  to  be  pronoooced 
ianoiediately—judgee  power  t6  respite. 

V.  Provides  for  the  dissection  of  the  bodies  of  jnnrderers.  '  ^ 

V|.  Pusoifr  regulation  as  to  murdiBrers  mider  sentence.  ,  ^ 

Vll.  Briiiik  subjects  charged  in  England  may  be  tried  there  for  mnrder  or  ma'n- 
•laoghter  committed  abroad. 

Vfll.  Provides  ibr  the. trial  of  UHurder  and  manslaaghier  'ut  England  when,  the  deatijL 
.  or  the  cause  of  the  death  only  happens  in  EngUM* 
.•IX.  Provides  for  the.  pun ishhient  of  manslaughter. 

J  The  Act  ofJ3  4r  3  WiU.  IV.^>'75.«.  I  a.  repeals  so  much.ofthe  fore^ing  ac^of  9  (7eiU 
IV.  c.  3l#  as  directs  that  tl^  bodies  of  9inrderers,4nay  be  dissected — and  provides  thai 
•uch  bodies  may  be  hun^  in  chains  pa  buri^  iis  (he  court  shall  direct. 

The  Act  of  4  if  5  WB.  IV.  c.  66. 

11  Recites  that  whereas  by  an  act  passed  in  the  9th  year  of  Geo.  IV.  it  was  enacted,  That . 
Urn  body  of  every  person,  convicted  of  murder  should  afler  execution. either  be  dissected  j>r 
hung  in  chains  ds  to  the  oourt  which  tried  the  offender  should  se^m  meet.  And  yrhereas 
by  an  act  p^sed  in  the  lOth  year  oftthesame  reign  alike  provision  is  iQade  withresp^t 
to  persons  convioted  of  murder  in  Ireland.    And  whereas  by  an  act  passed  in  the  second . 
and  third  yearv  of  Will,  IV.  so  m'uch  of  the.  provision  of  the  act  passed  in  the  nintbyeas 
of  Geo,  IV.  as  authorised  the  court  to  direct  that  the  body  4>f  apersoo  convicted  of  murder ' 
Bhi»uld  afier  execution  be  dissected  is  repealed,  and  instead  thereof  it  was  enacted  that^ 
such  court  shall. direct  that  a  prisoner,  so  convicted  shall  be  eitheir  hung  ^  chains  or. 
boried  witJnn  the -precincts  of  the  prison  inivhichsuch  prisoner  shall  hacve  beto  confined^ 
mfler  conviction,  (is  to  the  court  should  seem  meet;  and  that  the  sentence  to  be  prbnounced 
by 'thcoomt 'should  express  that  the  body  of  such  prisoner  shall  be  either  hung  in  chains 
or  burled  within  the  precipets  of  the  prison— and  whereab  it  is  expedient  to  am^nd  theee 
act»^eoact8*  That  so  much  of  t^e  Act  of  9  OeQ,iy,  asi  aiithorxzes  the  court  to^  direct 
that  the  body  of  a  person  convicted  of  murder  should,  aftec  execution,  be- hung  in  chains, 
and.  also  so  much  of  the  Act. of  10  Gee,  IV.  as  authorises  the  court  to  direct  that  the 
body  of  a  person  convicted  of  murder  should,  >afUrv execution,  be  dialled  or  liung  in 
chains,  and  also  so  much 'of  the  Act  of  tbei^d  It  3d  Will*  IV^as  provides^  thai  in  every 
ease  of  qonviciioa  oraiiy  prisoner  fi>r  'murder,-  the  court  shall  diipDet  such  prisoner  to  be 
hung  in  chains,  is  hereby  repealed.   '  -^ 

II.  That  in  every  case  orconvi<;tion  in  IreJund,  of  Imy  priponer  for  marder,  the  jconrt 
•halt  direct  such  prisoner  to  be  bi^ried  within  the  premncts  of  the  prison  whe^e  he  shall 
have  been  confined  afler  conviciaon#  >'  ^ 

T*he  Act  of  6  &  7  Wi//.  IV.  c.  30. 

I.  Repeals  so  much  of  two  Aots  of  9  and.  10  GeoAV.  as  directs  the  period,  of  execution, 
and  the  prison  discipline  of  persons  convicted  of  the  crime  of  murder ;  and    . 

II.  Enacts,  thatsentence  of  death  may  be  pronounced  alter  cpnvictions  for  murder,  in 
th^  sanie  manner,  and  the  Judge  shall  haVe  the  sKme  power,  in  all  respects,  as  after  con- 
viction for  other  capital  ommoes.    % 

UNITED  STATES.  ^ 

In  ih& United' Statee  statutory  enactments  have  made  spme  changes  in' the  ancient 
doctriiles  of  homicide.  The  roles  of  construction,  however,  ren^ain  th^  same  and  the 
meaning  of  techiiical  terms  is  unaffected.  Inquestions  of  the  law  of  homicide,  the  copi- 
inon  law  authorities  are  the  basis  on  which  courts  apply  the  atatules  of  the  several  states* 
■  U.  S.  V.  MagUt,  1  W.C.  C,  R,  463.  Pd.  v.  M^Fn/l,  Add.  456.  Cost.  v.  Thompson,  QMaee, 
134.  5'iffte  vJ  ZelUr^S  HaUtead,  330. '  Slate  v.  JVorri*,  1  Hay,  429.  State  y.  Weaver^ 
it'Hay,  Com,  w.DftUy,  A  Penn,  Law  Journal^  154, 

f  ■  •  ■ 
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Tbe  Act  of  GongrVM  of  iAjmU-aO,  1790.  provides ;  Itufy  permi  or  p^nMta  fhsH  ^om- 
lait,  apon  the  high  seas,*  or  in  any  riTor,  haven,  basin,  or  hajf'ont  of  th<9  jorisdictiim  df 
i|ny  parttcnlar  9taie,  munl^r  oc  robbery,  or  any  ether  offihit^,>Rrhieh,  hfoominitted  with, 
id  the  body  of  a  chanty,  woold,  by  tite  laws  of  the  United  SMeg,  be  punishable  with 
death;  or  if  any  captain  or  mariner  of  any  ship  or  other  vessel,  shall  piraticallyrand  felo>' 
liiously  ran  away  with  sneh  ship  •<or  vessel^  of  any  goods  or  mo'chandias  to  th^^valM 
*  of 'fiily  dollars^  or  yield  ap  snoh  ship  or  vessel  vdlnntvily  to  any  pirate ;  or  if  any  seaman 
shall  lay  violent  bands  npon  his  commander,  thereby  to  binder  .and  prevent  his  fighting 
in  defence  of  his  ship,  or  goods  committed  to  his  trust,  or  shall  make  a  revoH  in  theshi|f; 
*very  such'  o^Nider  shall  bo  deemed,  taken  and  adjudged  to  be  a*  pirate  and  felon,  and 
being  thereof  convicted  shall  suffer  death";  and  the  triaTof  cHmes  committed  on  tber  high 
'  Mas,  or  in  any  place  out  of  the  jnrisdiotion  pfSny  particular  state;;  shall  be  in  ihe'district 
where  the  offender  is  apprehended  or  into  whidn  he  may  first  be  brought^-^Act  3(M 
Aprils  1790,  sect.  8./See  pott.  Act  tf9d.Marek^  1845,  eee,  4,      - 

If  any  seaman  jor  other  person  shall  commit  manslaughter  tipon  the  high  seas,  or 
.oooi^erafe,  or  attempt  or  .endeavour  to  corrupt  "any  commander^  master,  officer,  or  mari- 
ner, to  yield  opf  or  to  run  away  with  any  vessel,  or  with  any  goods,  'or  to  tarn  pirate^ 
'or  to  go' over  to  or  confederate. with  •pirates,  or  in  anv  wise  tra<iB  v^Ch-any  pirate  know- 
ing  him  to  be.  such.'^r  shall  fdrnish  snch  pirate  witn  any  ammunition,  stores  ur  provi- 
sions qf  any  kind,  or  shall  fit  out  any  Vessel  knowingly  and  with  a  deaign  to  trade  with 
or  supply  or  correspond  with  any  pirste  or  robber  upon  the  seas;  or  if  any  person  shall 
any  ways  consult,  combine,  coniederate  or  correspond  with  any  pirate  or  robber  on  the 
seas,  knowing  him  to  be  guilty  of  any  such  piracy  or- robbery  ;>  or  if  any  seaman  shall 
confine  the  maiSter  of  any  vessel,  or  endeavour  to  make  a  revolt  in  ^och  vessel;  such  per- 
son so  offending,  and  being  thereof  convicted,'  shall 'be  imprispne^  not  exceeding  three 
years,  knd  fined  not  exceeding  one  thousand  dollars.  IM.  teti,  12.     . 

If  any  person  or  penofls  shall,  within  any  ibrt,  arsenaL  dock.yard,  magatine,  or.  In 
any  other  place  or  diatl-ici  of  country,  under  the  sdle  and  exclusive  jurisdietion  of  the 
United  States,  commit  the  crime  of  wilful  murder,  snch  person  or  persons,  on  bein^f 
thereof  convicted,  shall  suffer  death.  Ibid,  9ecL  3.  / 

ff  any  person  or  persons  shall,  within  a^y  fort,  arsenal,  dock^yard,  magazine,  oc  otfaer 
place  or  (tistrict  of  country,  under  tbe  sole  and  exclusive  jurisdictioki  of  the  UMted  iSSte/M,' 
commit  the  cr^me  of  manslaughter,  and  shall  be  thereof  bopvicted,  such  person  or  persons 
shall'  be  imprisoned  not  exceeding  three  years,  and  fined  not  exceeding  one'thousand 
dollars.  Act  ^tk  April,  1790^  ««c.  7.   . 

If  any  person  upon  the  high  seas,  or  in  ^ny  arm  of  the  ses,  or  in  any  river,  haven, 
creeik,  basin  or  bay.  Within  the  admiralty  and  maritime  jurisdiction  of  the  Unked  Staiet^ 
and  out  of  the  jdrisdiction  of  any  .particufar  state,  ahall  commit  the'  crime'  of  wilful 
murder,  or  rape,,  or  shall,  wilfully  and  maliciously,  sjlrjke,  stab,  wound,  poison,  or  shoot 
ft,  any  other  person,  of  which  striking,  stabbing,  wounding,  poifioniiig,  or  shooting,  such 
person  shaH  afterwarils  die  upon  land  within"^ or  without  the  U$kited  States,  every  peHMD 
BO  offending,  his  or  her  coymsellora,  aiders  or  abettors,  shi^ll  be  deetiied  guilty  of  felony, 
and.  shall  upon/eonyiction  thereof,  suffer' death.  ActSd  JIfercA,  1895;  sect,  4. 

Whenever  any  crimlAaK  convicted  of  any  offence  against  the  United  States,  sbdl  be 
imprisoned  in  pursuance  of  such  conviction,  and  of  the  sentenoo  thereupon  in -the  prison 
4r  penitentiary  of  any  staite  or  territory;  such  criminal  shall,  in  aU^respecU,  be  subject  to 
tbe  same  discipline  and  treatment  as  convicts  sentenced  by  the  courts  of  the  state  of  ter. 
ritory  in  which  such  prison  or  penitentiary  is  situated;  and,  while  so  confined  therein;, 
shall  also  be  exclusively  under  the.  control  6f  the  officers  having  charge  of  the  same,  under 
the  laws  of  the  said  state  or  territory.  Att  cfJuns  30, 1834. 

In  a  case- before  the  Supreme  Court  of  tbe  United' States,  1^1:918',  the  conri  said,  that 
admitting  that  the  third  article'  of  the  constituticm  of  .tlie  United  Stores,  which  declaree 
that;  **  The  judicial  power  shall  extend  to  all  chses  of  admiralty  and  maritime  jurisdic 
tion,**  vests  m  the  United  Stfitts  exclusive  Jurisdictioi^  of  all  such  cases^  and  that  a  mur- 
der committed  iii  the  waters  of  a  state,  where  the  tide  ebbs  and  flows,  is  a  cam  of  admi. 
ralty  and  maritime  jurisdiction;  Congress  have  not,  in  the  8th  section  of  the  act.  of  1791, 
ch*  9.  **  for  the  poniahment  of' certain  ounces  against- the  U,niteA  States  "  aoexeiT^iatd.  ' 
this  power  as  to  confer  pn  the  courts  of  the  United  Slatfts  jurisdiction  dver  such  murder. 
UniUd States  V.  Btvan8,^Wheaton^S3(}. 

Congress  having  in  the  8th  section  of  the. act  of  179(\  chttpter  dth,  provided  for  the 
punishment  of  murder,  &c.  committed  **  upon  the  high  seas,  or  in  any  ri^sr,  haven« 
basin  or  bay,  out  of  the*  jtuisdiclion  of  any  particular  State,**  it  is  not  the  offence  com* 
mitted,  but  the  hay,  dbc.  in  which  it  is  committed,  that  must  tw  out  of  the  jurisdiction  of 
the  State.  Ibid. 
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Tbe  grant  to  the  UnUed^  8Me0  in  the  eonMitntioii  of  all  caMs  of  ftdmiraity  tnd  mari- 
tinw  jarlsdictiofi,  does  not  extend  -to  a  cession  of  the  waters  in  which  these  cases  may 
arise,  or  of  general  jurisdiction  over  tfa^  same.  Conj^r'ess  may  .paiis  all  laws  igrhicli  are 
necessary  for  giving  the  most  complete  effect  to  the  exercise  of  the- admiralty,  and  m&ri- 
time  Jurisdiction  granted  to  the  government  oTlhe  Un^on;  bat  the  general  jarisdictioil 
tff^t  the  place,  subject  to  this  grant,  adheres  to  tlie  t^mitory  ak  a  portion  of  territory  not 
yet  given  away;  and  the  residaary  fow^rs  of'  legislation  still  remiiin  in  the  state.'  The 
VmtedSuaeay.Baofln9,3Wh^atatL,S3€,        ^  ' 

On  an  indictment  for  murder,  fonnded.  on  the  8lh  iSfctof  the  Act  of  Congresa  of 
April  30tA,.  1,790,  Ch,  .36,  the-death  as  well  asthe^nortal  stroke  must  happen  on  the  high 
Mas.     United  States^  v.  MagiU,  4  DalloB^  496.  ^      ^ 

The  Federal  Courts  have  no  cognizance  of  a  case  where  the  knortal  atroke  was  given 
on  the  high  seafl,  and  the  death  oeporred  on  shore  in  a  foreign  conotry.    JRnd, 

Mnrder,  &e*.  committed  by  persons  on  boai'd  a  vessel  n^t  at  tbe  time  belonging  to  tfa6 
anbjeclB-of  any  fweign  power,  but  id  possession  of  a  crew  acting  in  defianee  of  alliaw, 
and  acknowledging  obedience  to  no  government  whatever,  is, within  the  8th  Section  of  the 
Act  of.CoQgress  of  April  30, 1790,  Ch,  36,  and  is  punishable  in  the  Courts  of  the  United 
Sutes.  UniUd  Stately.  Palmer  mnd  other9,  3  Wheattmy  610.  United  Statet  y.  Ftra^cf, 
S^VCheaton,  192.    See  also  17.  &  v.  Furlongs  5  J^'heatom  134. 

Under  the  ISth  Sect,  of  the  Aot  of  Congreta  of  April  30, 1790,  Ch*  36,  nuin$laughter 
is  ndt  punishable  in  the  Courts  of  the  United  States,  untess.it  be  committed  on  tbe  high 
ieas.     UniUdiStateiJr,Wtltherger,ZWheaton,$^ 

The  Courts  of  the  United  States  have  jurisdiction  of  murder,  committed  i>n  the  high 
■eas,'from  a  veissel  belonflfing  to  ^e  United  States^  by  a  foreigner  beinflr  on  board  of  sool^ 
vesfol,  iJpon  another  foreigner  being  oi|  boajrd  of  ^  foreign  vessel.    Ibia,   . 

The  Courts  of  the*tJnited  States  have  hot  jurisdiction  of  u  murder  committed  by  one 
foreigner  on  another  foreigner;  on  board  a  foreign  vesnel  on  the  high  seas,    fhidk 

There  ii  a  distinction  between  the  crimes  of  murder  and  piracy*  The  latt^  is  an 
offend  within  the  priminal  jurisdiction  of  all  nations;  not  so  with  murder;  it  is  punish* 
able  under  the  laws  of  eaoh  State.    Ibid.   < 

.'Thef  CourU  of  the  United  States  have  jurisdiction^nnder  the  Act  of  April  30tA»  1790, 
Ch.  36,. of  murder  or  robbery  committed  on  the  high  seas'^  alth6ugh  not  committed  on 
bo^rd  of  a  vessel  beloiiging  to  citizens  of  the  Unitml  States;  as  if  she  had  no  national 
character,  hut  was  hel<^by  pirates,  or  .persons  not  lawfully  sailing  u^der  the  flag  of  any 
foreign  n&tion.  .  United  &ate9  v.  Holmes  et  aZ.,  5  Wheat,  413.    • 

In  the  same  case,  and  under  the  sdroe-act,  if  the  offence  be  committed  on  board  of  a 
foreign  vessel,  by  a  citizen  of  the  United  States,  or  on  board  a  vease]  belonging  to  citizens 
ol"  the  United  States  by  a.  foreigner,  pr  by  a  (ytizenor  foreigner,  on  .board  of  a  piratical 
Vessel,  the  offence  is  equally  cognizable  by  tbe  Courts  of  the  United  States.     Ibid. 

It  is' immaterial  whether  the  offence  was  committpd  on  board  of  a  vessel,  or  in  the  sea, 
by  throwing  the  deceased  overboard  «nd.  drowning  him,  or  ^y  shnoting  litm  in  the  sea, 
though  he  was  not  thrown  overboard.  ^  Ibid, 

In  an  indictment  for  a.  piratical  murder,  under  the  eighth  aection  of  tbe  Act  of  April 
SOfA,  1790,  Ch,  36,  it  is  not  necessary  to  allege  the  prisoner  to  be  a  citizen  bf  the  United 
States,  nor  that  thecrimeCwas  committed  on  board  a  vessel  belonging  to  citizens  of  the 
United  States,  but  It  is  sufficient  to  charge  it.  as  committed  from  on,  board  aoch  a 
vessel,- by  a  nkarin^p^ailing  on  board  such  a  vesseK  UnUod  S^te$  v.  Pirateo^  5  Whea^ 
tan,  184,  .    ; 

To  make  a  man  ^  principal  in  a  murder,  it  is  not  necessary  tliat  be  should  inflict  the 
mortal  wound*  It  is  sufficient  if  he  be  present,  aiding  and  abetting  the  act.  ^or  is  it 
necessary  that  there  should  be  a.  particular  malice  againit  the  deceased.  It  is  su&cieilt 
if  there  be  deliberate  malignity  and  depravity  in  the  conduct  of  the  party.  United  Stateo 
T.  iZofS,  1  GaUiton,  C.  C^R,  524. 
'  If  a  number  of  persons  conspire  together  .to  do  i^n  unlawful  act,  andlieath  happen  in 
the  prosecntion  of  the  design,  it  is  murder  in  all.  If  the  unla^wful  aot  was  a  trespass,  the 
murder,  toaffept  all,  must  oe  done  in. the  proeecution  of  the  design.  If  the  unlawful  act 
be  tc  folony,  it  will  be  murder  in  all,  although  the  death  .happen  collaterallyi  or  beside  the 
principal  design*    Ibid^ 

If  several  persons  conspire  to  seize,  ^ith  force  and  violenpe,  a  vessel,  and  run  away 
with 'her,  and  if  necessary,  to  kill  any  person  who  i^ball  oppose  them  .in  the  execution  of 
the  design,  and  death  ensue  iii  the  prosecution  of  the  desi^rn,  it  is  murder  in  all  who  are  ' 
pieseaty  aiding  and  abetting  in  executing  the  deaign.    Ibid* 
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*  *  t  * 

The  legal  meaniiig  of  *tinaHce  aforHhoa^bC  in  cmm  of  ]ioini<^de,  is  not  eebfiiied  to 
bomicid^  coin  milted  in  c^Id  |>lood  with  BettTed..de8ign  and  premeditation,  but  extends  to 
all  eaaee  of  hctoicide*  bow^ver  andden  the  oecaaion,  wbei^  the  atct  ia  dope  pith  aoch 
oroel  circumatancei  a^  i^re  the  ordinary  indioatione'of  a  vrioked,  depraved,  and  malignant 
apirit;  as  where  the  pnnicbment  inflicted  by  a  party,  even  npon  provocation, -is  mii- 
raifeoot  in  ite  nature  and  jContinnance,  and  beyond,  all  proportion  to  die  offence ;  ao  tba^ 
it  ia  rather  to  be  attributed  to  diabolical  inaUgnify  and  brutality  than^  to  human  infiioaity. 
And  much,  in  these  cases,  depebds  on  the  instrument  employed— whether  dangerooa  to 
Ufe^rnot.  2^e  C^ttrif  £kalea  ^.  CorneU,  3  Ji&fOR*a  CC.  iZ.  91. 
'  •  •  -*'        . 

'      ■■      •  NEW  YOUK. 

itevive^  ^Sltotutca,  Far!  IV.  CAop.  L  JkZe  1, 

'Skc,  4.  The  killing  of  d  human  beiug  without  the  authority  of  law,  by  poison,  shootiilg, 
stabbing,  or  any  other  means,  or  in  any  other  manner,  is  either  mui'der,  manslaughter, 
or  excusable  or  justifiable  homicide,  according  to  the  fa^ta  and  cik-cumatances  of  cAch 
caae. 

Sec,  5.  Such  killing,  unlesb  it  be  manslaughter  or  excusable  or  justifiable  homicide,  as 
hereinafter  provided,  shall  be  murder  in  the  foUowing  cases :     '  "     • 

'  l«t  When  perpetrated  frqm  a  premeditated  deaign  to  effect  the  death  of  the  ppraoa 
killed,  or  of  any  human  being.       , 

2d.  When  perpetrated  by  any  &ct  imminenfly  dangeroua*  to  others,  and  evincing  a  de- 
praved mmd,  regardless  of  human  life,  although  without  any  premeditated  desira  lo 
e£FeGt  the  deith  of *any  particular  individual.  '         '   . 

3d.  When  perpetVated  without  any  design  to  effect  death,  by  a  peraon  engaged  in  tbe 
'  commission  of  any  felony.    ,  ' 

S^e.  6.  Every  inhabitant  or- resident  of  this  State,  Who  shall  by  previous  appointment 
or  engagement,  fight  ^  duel  without  the  jurisdictiop  of  this  State,  and  in  so  doing,  shall 
indict  a  wound  upon  his  antagonist  oi:  any  other  person,  whereof  the  per^n  thus  injured 
shall  die  within  this  State,  and  every  second,  engaged  in  such  dael,  shall  be  deemed  guilty 
of  murder  within  this  Slate,  and  maj^  be  indicted,  tried  and  convieted  in  thb  county  where 
Buch  death  shall  happen.  '  ' 

Sec.  7f  Every  person  indicted  under  the  provisions  of  the  hat  seotioD  may  plead  a 
former  conviction  or  adquittal  for  the  same  qffence,  in  another  State  or  couutry ;  and  if 
such  plea  be  admitted  or  establiahedi  it  shall  be  a  bar  to  any  ffarther  or  other  proceedings 
against  such  person  for  the  same  offence,  within  this  State.  ■  ^ 

'   Sec,  8.  The  killing  of  a  master  by  his  servant,  or  of  a  husband  by. his  wife,,  shall  not 
bti  deemed  any  other  or  higher  offence  thafk  if  comnrittod  by  any  other  person. 

Sec.  9.  Arson  in  the  first  degree,  the  ptini8hmentofwhi6h>is  prescribed  in  this  title^ 
consists  in  .wllfuUy  setting  fire  to  or  biirning  in  the  Aight  tinie,  a  dwelling-house,  in 
whic^ there  shall  be,  at  the  time,  some  human  being;  and  every  bouse,  prison,  jail,  or 
other  edificp,  which  shall  have  been  usually  occupied  by  persons  lodging  therein  at  night, 
sbMl  hie- deemed  a  dwdting-bouse  of  any  person  so  lodging  therein. 

Sec.  10.  But  no  warehouse,  barn^  shed,  or  other  out-house,  shall  f)e  deemed  a  dwelling, 
house,  or  part  ojf  a  dwelling-house,  within  the  meaning  oC  the  last Nsedtion^  unless  lh« 
same  be  joined  to,  immediately  connected  with,  and  part  of  a  dwelling-house. 

See.  11.  Whenever  any  convict  shall  be  sentenced  to.  the- punishment  of  deathj  the 
Coi^rt,  or  a  mayor  thereof-r^f  whom  the  presiding  judg?  shall  always  be  one,  shall  make 
out,  sign  i^nd  deliver  to  tlra  Sheriff  of  the  county,  a  warraM  stating  sudt  conviction  ai^d 
sentence,  and  appointing  tiie  day  on  which  such  sentence  shall  be^xeeuted. 

Sec.  12.  Such  day  shall  not  be  less  thdn  fbur  ^i^eeksi  and  not  more  than  eight  weeks 
from  llie  time  of  the  sentence.  ^  '     ' 

See.'\3,  The  presiding  judge  of  the  Court  at  which  such  conviction  'shall  have  taken 
place,  shall  .immediately  thereupon  transmit  to  the  ^Governor  of  this  State,  by  mail,  a 
statemeift  of  such  conviction  aqd  sentence,  with  the  notes  of  testimony  taken  by  such 
judge  OR  the  trial.  The  expense  of  such  statement,  to  be  Estimated  at  the  I'ate  allowed 
for  'drafts  and  copies  of  pleadhiga  in  the  Supreme  Courts  shall'  be  audited  by  the  Corap* 
•  truller,  and  paid  out  of  the  treasury.   .*       '     *  '  .  .'  , 

'  'Sec.  14.  The  Governor  ahall  be  afuthorited  to  require  the  opinion^ of  the  Chancellor, 
the  justices  of  the  Supreme  Cpurt,  and  of  the  attorney  ^neral^  or  of  any  of  them,  upon 
any  statement  so  furnuihed.     "^  •  «-^   . 

Sec.  15.  No  judge,  Court,  or  officer,  other  .than  Uie  Governor,  shall  have  any  unthority 
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to  reprieve  or -mgpend  tine  exeeotiim  of  anj  convict  ■cDte^oed  to  the  puniebioeiit  of  death; . 
except  flheriffis  in  the  cases  tmd  in  the  manner  heceinafler  prodded. . 

See.  16.  If  after  any  convict  shall  have  been  eeolenced  to.  the  punishment  of  deaths  he 
bIhlII  become  insane^  -the  Sheri^  of  the  coonty^with  the  concurrence  of^the  circuit  judge 
o€  the  ciccuit,  or  if  he  be  absf^nt  from  the  county,  wilh  the  poncurr^nce  of:  any  judge. of 
the  Court  beSore  which- the' conviction  wi^  had,  nay  si^mmon  a  jury  of  twelve  eleiOtors  . 
to  inquire  into  si^eh  Insanity,  and  shall  give  immediate  notice  thereof  to  the  district 
attorney  of  the  eoonty; 

Sec,  17.  't*he  diittrict  attorney  shall  attend  such  luqairy^  and  may>prodace  witnesses 
before  the  jni'yi  for  which  purpose  he  shall  have  the  same  power'  to  issue  pubpcsna^  as 
for  witnesses  to  attend  a  grafid  jury,  and  disobedience  thereto  may  be  punished  by  the 
Cour^  of  Oyer,  #hd  Terminer  whicb  shall  nekt  si^  in  such  cobotji  in  tjie  same  manner  aa 
disobedtence  to  any  prooev  issued  by  such  Court. 

Secx.  IB.  The  inquisition  of  the  jury  shall  be, signed  by  them  and  the  Sheriff*  Jf  it  be 
Ibund  by  such  inquisition  that  such  convict  is  insane,  the  Sheriff  shall  s'u^nd  execution 
erf' the' warrant  directing  the  death  of  such  convict,  until  he  shall  receive  a  warrant  from 
the  txovernor  of  this  State,  or  from  tU^justices  of  the  Supreme  Court,  directing  the  exe- 
cution of  such  convict  '      .      '        -  ,  .  ; 

See,  19,  The  Sheriff  shall  ^immediately  transmit  such  inqmsition  to  the  Governor,  who 
may,  as  soon  as  he  ahall  be  convinced  of -the  sanity  of  such  convict,  iaknei  a  warrant 
appointing  a  time  and  place  for  his  execution,  pursuant  to  his  sentence. 

Sec,  20.  If  a  Asmale  convict  sentenced  to  the  piiinishment  of  death,  be  pregnant,  the 
Sheriff  shall  in  like  manner  summon  a  jufy  of  six  physicians,  and.sbjill  give  the  .like 
notice  thereof,  to  the  district  attorney,  who- shall  attend  %nd  have  power.to  issue  sub- 
poenas, as  herein  before  provided,  and  with  the  like  effect.  An  inquisition  shall  in-  like 
manner /be  made  and  signed  by  the  jnrura  and  the  Sheriff.         ^  -  '     ~ 

Sec  21.  If  by  such  inquisition  it  appear  that  such  female  convict  is  quick  with  child,  the 
Sheriff  shall  in  like  manner  suspend  the  executic»p  of  her  sentence,  and  shall  transmit 
the  inquisition' to  the  Grovernor. 

_  Sec,  ^,  Wheiiever  the  Governor  irtiall  be  satisfied  that  such  female  convict  is  no  tonger 
quick  with  child,  be  shall  issue  his  warrant  appointing  a  day^for  her  execution  pnrsiiant 
to  her  sentence,  or  he  may  jn  his  discretion  commute  her  'punishment  to  perpetual  im- 
prieonmept  in  the  State  prison,  .. 

Sec,  23.  Whenever  for  any  reason,  any  convioit  sentenced  to  the  punishment  of  death, 
shall  not  have  been  executed  pursuant  ^o  such  sentence,  and  the  same  shall  stand  in  full 
force,  the  Supreme  Court,  on  the  application  of  the  attorney  general,  or  of  the  district 
attorney  of  the  county  where  the  conviction  was  had,  shall  issue  a  writ  of  habeas  corptM, 
to  bring  such  convict  b^rfOre  euch  Court}  or  if  he  be  at  larg^  a  warrani  f^  his  appre^ 
hension^may  be  issued  by  the  said  Court,  or  any  JQstice  thereof..  .   . 

.'See,  ^4.  Upon  such  convict  being  brought  before  the  Court,  they  shall  proceed  to  inquire 
into  the  facts  and  circumstances — and  if  no  legal  reasobs  exist  against  the  exieculion  of  ' 
8uch  sentence,"  they  shall  sign  a  warrant  to  the  Sheriff  of  the  proper  county,  commanding 
him  to  do  execntion  of  such  sentence,  at  such  time  ia  shall  be  appointed  therfiin ;  which  . 
shalt^  be  obeyed  ^y  such  sheriff  accordingly. 

See,  25.  The  piuiishment  of  death  shall  iii  all  cases  be  inflicted^  by  hanging  the  convict 
by  the  neck,  until  he  be  dead. 

SecflB.  Whenever  anv  person  shall  be  condemoed  fo  suffer  *deatb  lor  any' crime  of. 
wfiieh  such  person  shall  have  been  convicted  in  any  Court  of  this  State,  stich  punishment 
thajl  be  inflicted  within  the  walls  of  the  prison  of  the  county  in  which  such  conviction 
.ahall  have  taken  place,  or  within  a  yard  or  enclosure  aifjoining  said  prison.' 

See,  27.  It  shall  be  the  duty  of  the  Sheriff  or  under:Bheriff  of  the  county  to  be  present 
at  such  execuOon,  and  to  invftto  the  presence,  by  at  least  three  days*  previous  noticb,  of 
the  judges,  district  attorney,  clerk  and  surrogate  of  said  County,  together  with  two  phy- 
sicians aod  twelve  j^putable  citizens,  to  be  selected  by  said  Sheriff  or  under^beriff.  And  ^ 
the  said  Sheriff  or  under-sheriiT  shall,  at  the  request  of  the  criminal,  f>ermit  such  minis- 
ter or  ministers  of  the  gospel,  not  exceeding  two,  as  said  criminal  shall  name,  and  any 
of  the  immediate  relatives  of  said  criminal,  ttf  attend-  and  be  present  at  sti'ch  execution ; 
and  also  auch  officers  of  the  prison,  deputies  and  constables  as  said  Sheriff  or  under- 
sheriff  shall  deem  expedient  to  have  present;  but  no  othet  persons  than  those  herein 
mentioned  shall  be  permitted  to  be  present  at  such  execution;  nor  shaft  any  person  dnder 
age  be  allowed  to  witness  the  same.  .      ' 

<Sec.  28.  The  Sheriff  or  under-sheriff  and  judges  attending  such  execution,  shall. pfe- 
pore  and  sign,  o&cially,  a  certificate  setting- forth  the  Ume  and  place  thereof  and  tfiat 
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ftoch  crupinal  Wat  then  tnd  tfaefB  eteented  In  eonfarmlty  to  tbe  mnUnuie  of  the  Cooftp 

and  the  provisions. bf  tfait  act;  and  thai]  procnre  to  taid  certificate  the  tignatnres  of  the 
other  .ptiblLe  officers  and  persons  not  relatives  of  the  criminal,  who  wittieated  each  execu- 
tion. And  the  Sheriff  or  nnder-eheriff  thall  eaase  ttich  certificate  to  be  fifed  in  the 
.cfffice  of  the  clerk  of  taid  county,  and  a  copy  thereof  to  bb  ptibflthed  in  the  State  paper, 
mnd  in  one  newspaper,  if  any,  printed  in  said  eonnty.    2  R,  S,  fid  Bd.  pt  546,  t  te^r 

'I\tte  2,  Article  I,  (of  9ttme  part  and  chapter.) 
■  See.\,  The  killing  ofVone  human  being,  by  the  act,  procurement  or  oniitsFon  of 
'  i^iother,  fn  cases  where  such  killing  shall  not  be  murder  according  to  the  provlHions  of 
the  first  title  of  this  chapter,  is  either  justifiable  or  excusable  homicide  or  manalaught er. 
Sec.  2.  Such  homicide  is  jurtifiable  when  committed  by  publie.  officers,  and  those  acting 
by  their. com mfind,  in  their  aid  and  assistance,  either— 
l>  In  obedience  to  any  judgment  of  «  competent  conr^;  or,' 

2.  When  necessarily  committed  in  overcoming  actual  resistance  to  tbe  execution  of 
•ome  legal  process,  or  to  th^  discharge  of  any  oth^r  legal  duty;  or,  • 

3.  When  neeeasarily  committed  in  /etaking  felons  who  b^ve  beei^  rescned  nr  who 
have  escaped ;  or,  '  ^ ' 

4i  When  neeestarily  comn^ltted  in  arresting  felons  fleeing  from  justice., 
.  Sec^  3.  "Such  homicide  is  also  justifiable,  when  committed  by  any  person,  in  either  of 
the  fellowiog  cases :        ^ 

1.  When  resisting  any  attempt  to  murder  such  person,  orv  to  commit  any  felony  ■ 
'upon  him  or  her,  or  upo»or  iii  any  dwellingthoute  in  whfch  such  person  shall  be;  or, 

^.  When  committed  in  the  lawful^  defence  of  aach  person,'er  of  hit  or  her  husband, 
wife,  iM^rent,' child,  roaster,  mistress  or  servant,  when  there  eholl  be  a  reasonable  ground 
to  apprehend  a  design  to  commit  a  felony>  or  to  do  tome  great  personal  injury ,'and  there 
•hall  lie  imminent  danger  of  such  desigU'  being  accomphthed ;  or, 

3.  When  necessarily  committed  in  attempting  by  lawful  wayt  and  means  to  appro, 
bend  any  peraon^lbr  any  felony'eommitted';  or  m  lawfully  ti:y>pi'eatuig  anjr'riot;  or  ia 
Uwfully  keeping  and  preserving  the  peace. 

Sec.  4.  Such  homicide  ii  excusable  when  committed — 

1«  By  accident  and  misfortune  in  law  fully  jbbrrecting  a  child  or  servant;  or  in  doing 
any>  other  lawful  act  by  lawful  means  with  usual  and  ordinary  caution,  and  without  anj 
unlawful  intent}  ori 

Jt,  By  accident  and  mitfortune,  in  the  heat  of  passionv  upon  any  sudden  and  sufficient 
provocation,  or  upon  a  suddeli  combat,  without  any  undue  ^  advantage  t)eing  taken,  and 
without  any  dongerdus* weapon  being  used^and  not  doiie  in  a  cruel  or  upual  manner. 

See,  5.  ^Vhenever  it  sharll  sppear  to  Oie  jury,  un  the  trial  of  any  pefson  indicted  fbr 
murder  or  manslaughter,  that  the  alleged  bbmioide  waa  committed  under  circumstances, 
or  in.cases  where  by  law  such  homicide  wat  justifiable  or  excusable,  the  juryvtbaU  ren- 
der  a  general  verdict  of  not  guilty.  *  ..     '       " 

Sec,  6.  The  killing  of  a  human  being,  without -a  design  to  effect  death,  by  the  act* 
procurement,  or  culpable  negligence  tS  any  other,  while  auch  other  it  eogogedr^ 

1.'  In  the  perpetration  of  any  crjme  or  misdemeanor  not  amounting  to  felony;  or, 

S.  In  an  attempt  to  perpetrate  anv  such  crime  or  misdemeanor. 

\n  cases  where  tueh  killing  would  be  murder  at  the  common  law,.ihall  Imt  deemed 
*  mantlaught^f  in  the  fiftt  degree. 

Sec,  7.'  Every  person,  delicately  assisting  another  in  the  commiseton  of  set^urder, 
thull  be  deemed  guilty  of  mahMaughter  in  Uie  first  degree. 

Set.  8.  The  wilful  killing  of  an  unborn  i|uiok  child,  by  any  injury  to  the  mother  of 
•uch  child,  which  would  be  murder  If  it  resulted  in  the  death  of  tuch  mother,  tfhall  be 
deemed  manslaughter  in  the  first  degree. 

S(W.  9.  Repealed.    See  0O«t,  act  of  itfay  13M,  1845. 

Sec,  10.  The  killing  of  a  human  being,  wi^out  a  design  to  efiect  death,  IQ  a  heat  of 
pastion,  but  in  a  cruel  and  usual  manner,  unless  it  be  ccttiimitted  under,  such  circum- 
vtances  as  to  constitute  excusable  or  juftifiable  homicide,  shall  be  deemed  manslaughter 
.    in  the  second  degree.      . 

Sec,  11.  Every  person  who  shall  unn^ctesarily  kill  another,  either 

1.  While  resisting  an  attempt  by  such  other  person  to  commit  any  fblooy*  or  to  do 
•anvother  unlawfnl  act;  or,  . 

2.  After  such  attempt  shall  have  failed ; 

Shall  be  deemed  guilty  of  manalaughter  ih  tbe  eeeond  degree.'  ^ 
Sec.  12.'  The  killing  of  another  in  the  heat  of  passion,  without  4  design  to  e^et 
-  dfeath,  by-  a  dangeroua  weapon,  ia  any  oaae  except  jiuch  wherein  the  killing  of  another 
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la  hferriQ  cMtfed.  to  l|e  joatifcbto  or  •zoM^ble^.dMll^  be  deemed  maoflUogJiUar  in  di» 
third  d^^ree. 

See,  13.  The  ioTolantary  killtny  of.  a  liamah  being,  by  the  /act,  prooaremeot,  or 
coipable  neglifenee  of  .another^  while  fuch  other  ferton  iv  .engaged  in  the  commisiioa 
of  a  treapaae,  or  other  iiijiiry  to  private  rights  or  property,  or  engaged  Ha  an  aUempt  to 
oommit  aucb  injary,  ahall  be  deemed  maflAlaughter  in  the  third  degree. 
.  Sec.  14*  If .  the  owner  ^f  a  miachieyooe  animal,  knpwlog^ita  propensitiei^' wU« 
ihUy  eufier  it  to  goat  la/fe,  or  fihftll  keep  it  witiioat  ordinary  care,  and  such  animal, 
while  so  at  large  or  not  jconfined,  kill  any  haman  being,  who  shall  have  tak^  all  ttie 
precantioQs  which  tho  ci^cvmstances  may  permit,  to  avoid  such  animal,  such  owner 
•hall  be  deemed  guilty  ^f  manslaughter  in  the  third  degree.  . 

SeCnlSt  Any  person  navigating  any. boat  or  vessel  for  gaio,  who  shall  wilfatly  or 
m^ligenUy  ^eoeiv.e  so, many  passenger^ 9r  such  a  qoazitity  .of  other  lading, that  by 
means  thereof  such  bdat.or  vessel  sholi  sink  or  overset,  and  thereby  any  human,  being 
shall  be  drowned  or  otiierwise  killed,  shall,  be  deemed  guilty  of  manslaughter  >n  the 
thisd  degfee;.  .  *     '  '  v 

See.  15.  If  the  captain  or  any  other  person,  having ,  charge  of  any  steamboat  naed  for 
the  conveyance  of  passengerB,  or  if  the  engineer  or  other  person  havipg  charge  of  the- 
baUer  of  such  boat  or  pf  aiiy  oj^ier  apparatus  for  the  generation  of  steam,  slioll,  from 
ignorance  or  gross  Neglect,  or  for  the  purpose  of  excelling  any  other  boat  in  speed, 
create,  o;r  allow  to  he  created,  such  ab  undue  quantity  of  steam  as  to  burst  or  break  the 
boiler  or  other  apparat^  in  which  it  s^all  be.  generated,  or  any  apparatus  or  machinery 
eonnected  therewith*  by  which  bursting  or  breaking,  any  person  shall  be  killed:  every 
•^ch  captain,  engineer,  or  other  person,  shaU  be.  dej^med  guilty  of  manslaughter  in  the 
third  degree. 

'  See.  17.  If  4ny  physician,  while  in  a 'state  of  intoxication,  shall,  without  a  design  to 
effact  death,  administer  any  poison,  drug  or  medicine,  or  do  any  ether  act  to  another 
person,  which  shall  produce  the  death  of  such  other,  be  sliall  be  -deemed  gmlty  of  maniii 
nlaiigbter  in  the  third  degree. 

See.  1^  The  involuntary  kiAing  of  another,  by  any  woapop,  oir  by  means  neither 
eriiel  nor  unusual  in  the  heat-  of  passion;  in  ahy  c^ses  other  than  snob  as  are  herein  de- 
clared to  be  excusable  homicide,  shall  be  deemed  manslaughter  in  .the  fourth  degree. 

See.  19<  Every  oth^r  killing  of  a  hqman  being,  by  the  act,  procurement,  or  culpable 
negligence  of  another,  where  such  killing  is  not  ^ justifiable  of  excusable,  or  Is  not  de* 
^ma  in  this  chapter  murder,  or  in  this  title  inanslaughter  of  some  o|her  degree,  shall 
he  deemed  manslaughter  in  the  fourth  degree. 

See.Ua.  Fersons  convicted  of  manslanghter  in  the  first,  second,  or  third  degrees,  shall 
be  punished  by  imprbonment  in  a  state  prison,  as  follows:  -' 

.1.  Persons  convicted  of  mitnslaughter  in  the  first  degree,  for  a  term  not  less  than  seven 
years.    ;      "      - 

2.  If  cooviqted  of  manslaughter  In  the^second  degree,  for  a  term  not  less  Uian  fbnr^ 
and  tkot  mote  than  seiren  years.  .      '  ' 

'3^  If  convicted  of  manshioghter  in  the  thijr4  ^^g'^^f  ^of  a  term  not  more  than  foUr 
years,  and  not  less  than  two  years. 

Sec.  SI.  Every  person  cbnvicted  of  manslaoghte^  in  the.  fourth  degree,  shall  be 
punished  by,  imprisonmept  in  a  state  prison  for  two  years,  or  by  imprisonment .  in  a 
county  jail  not  exceeding  one  year,  0^  by  a  fine  not  .exceeding  one  thousand  dollars*  or 
1^  both  such  fin^  and  imprisonment.    9  JR.  S.  2d  etL  p',  546i  et  »tq. 

'    By  tJksAfii  of  Map  l^i  iS4S. 

1.  Every  person  who  shall  admraister  to  any  person  pregnant  with,  a  quick  child,  or 
ptescribe  for. any  such' woman,  or  advise  or  procure  any  socn  woman  to  take  any  medi. 
cine,  drug,  orsnbttonce  whatev6r,'or  shall  lise  or  employ  any  instrument  or  other  means, 
wilh  intent  thereby  to  destroy  such  child,  unless  Ihe  'same  shall  have  been  necessary  to 
preserve  the  life  of  such  mother,  shall  be  deemed  guilty  of  manslaughter  id/  the  second 
d^rce.  :  '  .    ', 

2.  Every  person  who  shall  administer  to  any  pregnant  woman,  or  prescribe  for  any 
iueh  ^omin;  or  adyise  or  procure  any  such  woman  to  take  any  medicine,  drug,  or  sub- 
stance or  thing  whatever,  or  shall  use  or  employ  any  ihstrumetats  or  other  means  what- 
ever, with  intent  thereby,  to  procure  the  miscarriage  of  any  such  woman,  shall,  upon 
conviciioo.  be^  punished  by  imprisonntent  in  a  county  jail,  not  less  than  three  months  nor 
more  than  one  year. .  '      -  . 

3.  Every  woman  who  shall  solicit  of  any  person/any  medicine,  drug,  or  substance  or 
thing  whatever,  and  shall  tak«  tha  samOfOr  phall  submit  to  any  operation  or  other  meaai 
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wliaterar.-witb  intent  thereby  to  procnre  a  miicsrritfet  shall*  be  deemed  ^Wty  eif  <  viw< 
demeanor,  and  thi^i.apon  conviction,  be  pnnished  by  imptisonment  in  th€  cbonty  jail  not 
lose  than  three  months  nor  more  than  one  year*  or  by  a  fioe  not  exseeding  one  thoasand 
dollare^  or  by  both  sack  fine  and  linprisonineot.  *"  .     *      ^ 

'  4.  Any  woman  who -shall  endeavour  privateljr^  either  by  herselfor  the  procnsemeDt  of 
ntherSf  to  conceal  (he  death  ofany  issue,  of  her  body,  which*  if  bom  alive  would  hy  }kw 
^  be  a  bastard,  whether  it  was  born  dead  or  alhe,or.wHeiher  it  was  murdered  oc  not,  aball 
be  deemed  gnUty  of  a  misdemeanor,  and  shall,  on  conviction  thereof,  be  punished  by:  im- 
prisonmeilt  in  a  county  ja|l  not  exceeding  one  y6ar«         ":  - 

5.  Any  womiTn  wlio  shall  be  eonvicted  a  second  4ime  of  th6  offence  specified  in  die 
fourth  sectioi^  of  this  act,  shall  be  imprisoned  in  a  state  pfuUm  ibr  a  terim  not  lean  Uuut 
two  or  more  than  five  years. 

6.  Section  nine,  article  first, 'title  second,  of  chapter  one,  of  thq  fourth  part  of  the  Re- 
'm$ed  SiatuU9!  and  section  twenty-one,  iltie  six,  chapter  one,'  of  the  fourth  part  of  ttm 

£^i#e<f  fiSCatu<e#,  are  hereby  repealed. 

In 'fnocA*^  case,  (1834)  Chancellor.  Waltoorti^  delivering  the  judgment  of  the  Coiyrt  of 
Errors  of  New  Yorii;,  said:  f*  Where  an  offence  is  credted  by  statute,  which  was  not  an 
ofibnce  by  the  common  law,  it  is  a  general  rule  that  the  indictment  must  charge  the 
offence  to  have  been  Committed  und^r  the  circumstances,  and  with  the  intent  mentioned 
Ui  tiie  status,  whic^h  of  course  contains  tb^  only  appropriate  definition  of  the  crime* 
iState  V.  \jh1U9,  2  Yerg,  Ten.  H.  23.  St^U  v.  O;  Bannon^  I  SaileyU  Law^  R,  144.    But  even 
in  that  case  it  is  not  necessary  to  pursue  the  ei^act  worda  of  the  st&llute  creating  the 
offence,  provided  other  words  4re  used  in  the  indictment  which  fire  equivalent,  or  words 
Of  more  extensive  signification,  ahd  which  necessarily  include  the  words  used,  in  the 
statorte;  H9  where  advUedly  is  subfitituted  for  kninoingiy,  or  maliciotufy  for  t0t(/tfi/y,  and 
the  lilie.     The  King  v.  FuUer,  I  Bo9,  ^  Pull  IQO.    ifnilfd  SuUes  v.  Bacheldsr,  2GfilL 
i?.  15.'.   It  is  otherwise  in  indictments  for  oommon  law  offences,  where  the  la«^  has 
adopted  certain  tecjuiical  expressions  to  define  the  offenoe,  or  to  indicate  the  intention 
with  which  it  wks  committed ;  irii  which  cases  the  .crime  must  be  described,  or  the  inten- 
tion must  be  expressed"  by  the  tophnical  te'ritis  prescribed^  and  no  other.    Thus,  in  an 
indictment  for  murder,  the  terms,  murder  of  bis  malice  aforethought,  are  consider^  ab- 
solutely necessary  in' describing  the  offence  t  and  if  these  words  are  left  oqt  of  the  indict- 
ment, it  will  be  deemed  a  case  fS*  mans^oghter  onIy»  {n  determining  the  question  whether 
an  indictment  should  be  drawn  as  at  the  common  law,  or  should  appear  to  b6  founded 
upon  ^  st&tutory  provision  which  is  applicable  to  the  offenc^e,  the  foUcfwing  nfles  are  to  be 
observed:  If  the  statute  creates  an  otfeOce,  or  .declares  a  ooniinon  law  ofEoiice,  when  com- 
mitted under,  particular  circumstanced  not  hecessarilv  included  in  the' original  offence, 
punishable  in  a  different  manner  fi^om  what  it  would  have  beoii  without  stiich  circum- 
staqccf ;  or  .where  the  statute  changes  the  nature  of  the  common  law- offence  to  one  of  a 
higher  degrf^e,  as  where  virh&t  was  originally  a  misdemeanor  is  thade  a  f^lopy^  the  in- 
dictment should  ,be  di;awnin  reference  to  the  provisions'  of  the  statute  creating  or 
changing  the  nature  of  the  bffence,  and  should  conclude  against  the  form  of  the  statote; 
but  if  the  'statute  is  only '  declaratory  of  what  was  previously' kn  office  at  oomn'on 
law,  without  adding  to,  or  altering  the  punishment,  .as  wajs  the  statute  of25.£<{toardnik, 
declaring  what  should  be  considered  aiid  adjudged  treasdn,  the  iodictment  need  not  ooo- 
ohide  against  the  form  of  the  statufe.  I  Deac,  Crim.  Imw^  661. 

The  object  of  the  legislators  in  adopting  the  provisions  of  the  revtaed  statutes  relative 
to  homicide,  in  th)9  recent  revision  of  the  lawt«  certainly  was  not  to  create  a  new  bffetaoe 
of  Qlurderrbut  the  intention  undoubtedly  was  to  restoire  the  ancient  common  law  on  that 
subject,  as  it  elistod  at  the  time  when  the  common  law  fi>rm  of  indictraent.wa?  oHgi- 
nalfy  adopted,  and  to  draWa  proper  line  of  discrimination,  ifpossibl^^  between  the  offeoee 
which- was  hereaiW  to  be  considerefl  a  felonious  kilting,  with  malice  aforethonght,^hieE 
alone  constitutes  the  crime  of  murder,  and  what  wa6  to  be  deemed  a  felonious  killing 
without  such  mailed.  How  fkr  they  have  succeeded  as  to  the  last  of  these  objects,'  ipay 
perhaps  be  considered  -as  a  matter  of  aome  doubt..  But  they  have  unquestionably  Mc- 
oeeded  in  restricting  some  cases  to  the  grade  of  manslaughter,  which,  upon  the  princi. 
pies  of  the  commoh  law^  never  ought  to  have  been  ^hsidefcd  or  adjudged  to  be  onences 
of  a  higher  grade;  such  as  the  unintentional  killing  of  a  person,  or  an  offender  who  was 
engaged.  In  a  rfot  or  other  offence,  that  was  a  mere  misdemeanor,  and  not  a  felony. 
.  There  is  another  class  of  ciises,  referred  to  on  the  argument  as  cases  of  murder  at  tfie 
common  law,  whtch,"  under  the  piWisions  of  the  revised' ^Ututes,  must  hereafter  nnqqes- 
tionably  be  considered  and  adjudged  to  be  manslaughter,  and  not  murder.  And  there  is 
also  another  and  much  larget  class  of  o^ses  whiofa  nereailer  must  be  deeoked  murder,  by 
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icMon  of  the  implied  ihaUoe  that  wiH  now  attach  to  the  onlavrfbl  kiHtiig;  which-caaes, 
before  the  reviston  of  the  statatea,  were  caaea  of' manslaughter  only.    The  two  qlaniea 
to  wKith  I  ahade,  depend^  however,  .ujpon-a  principle  which  dcjes  not  reqciire  any  change  ' 
to  be  made  in  the  common  law  form  of  the  indictment  for  mnrder.    Malice  waa  .implied 
iq  many  eases  at  the  common  Jawt  where  It  was  evident  Uiat  the  offenders  could  nol, 
have  bad  wf  intention  of  ideatreying'human  life,  merely  on  the  ground  that  the  homicide 
was  committed,  while  the  person  who  did'  the  act  was  engaged  in  the  commiasionof  some 
ether  felony;  of  in  an  attempt  to  perpetrate  aom^  offence  ef  that  grade.    Every  ibiony,' 
by  the  common  law,  involved  a  forfeitnre  of  the  lands  or  goods  of  the  offender,  upon '& 
conviction  of  the  offence;-  and  nearly  all  offences  of  that  ffrade  were  punishable  with 
death;  with,  er  without  benefit  of  clergy.    In  such  cases,  therefore,  the  malicious  and 

1>remeditat^  intent  to  perpetrate  o$ie  kind  of  felony,  was,  by  implication  of  law,  trans- 
erred  from  such  offence  to  the  homicide  Whihh' was  actually  committed.  So  as  to  make 
the  latter  offenee  a  killing  with  malice  aforethought,  contrary  to  the  real  fact  of  the  case 
Bs  it  appeared  in  evidenee.  This  principle  is  sl^il  retained  in  the  law  of  homicide ;  aiid 
it  niecessarily  follows,  from  the  principle  itself,  th^^  as  ofUn  as  the  legialature  creates 

Sew  febniea,  or  raises  offences  Which  were  only  misdemeanors  at  the  common  law  to 
[le  grade  of  felony,  a.  new  class  of  murders  is  created  by  the  application  of  this  principle 
to  the  case  of  a  kijlingof  a  human  being,  by  a  person'who  is  engaged  in  the  perpetration 
of  a  newly  created  felony..  So,,  on  the  other  band,  when  the  legislature  abolishes  aQ- 
ofiiinoe  which*  at  the  common^  )aw  was  a  felony,. or  reducea  it  to  the  grade  of  a  misde* 
mefinor  only,  the  caae  6f  an  uftlawfiil  killing,  by  a  person  engaged  in  the  act  which  waa 
libfore  a  felony,  will  nao  longer  be  considered  to  be  murder,  but  manslaughter  merely. 
8nch  changes  in  the  law  of  murder  have  oAen  occurred,  both  In  this  country  and  in 

.£ng1and;  yet  it  never  has  before  been  thought  necessary  to  change  the  common  la W' 
form  of  the  indictment  Co  meet  cases  t>f  this  descriptlbn.    The  court  and  jury  in' such  < 
eases  iuMnediately  apply  the  common  laW  principle,  and  the  killing  is  a4judged  to  -be 
qaurder  or  manalaugoter^according  to  the  nature  and  quality  of  the  crime  that  Uie  offen- 

•  der  was  perpetrating  at  the  time  the  homicide  was  eommit^d..  Let. us  then  apply  these 
principles  to  the  ease. now  under  consideration.  The  revised  statutes  having ^clared 
that  hereafter  oifTences  punishable  with  death  or.  with  imprisonment  in  the  state  prison, 
and  suchpffences  only,  shall  be  djeetned  felonies,  it  follows,  of  .eoujse,  that  'fin  accessary 
to  a  Buicide,  or  a  person,  who  unintentionally  kills  in  .an  attempt  to'  perpetrate,  a  .first, 
offence  of  t>etit  larceny,  could  not  now  be  guilty  of  the  common  law  offence  of  murder; 

^  and  therefore  the  jury  could  not  have  found  'him  guiltyunder  an  indictment  like  the  one 
now  before  lis. .  The\  unintentional  killing ,  of  a  female,  in  an  a^ttempt  to  produce  an 
abortion,  with  her  o^n  consent  was  not  jn.  itself  murder,  alti)ough  at  the  common  law^ 
If  idle  was  ^ck  witli  child,  it  formed  a  very  aggravated  ease  of  felonious  homicide;  and 
it  is  now  made  murder  in  England,  by  the  operation  of  the  statute  wbiqh  makes  the  de- 
struction of  the  child  a  capital  felony.  It  was/also.  murder  here,  by  the  operation  of  the 
third' subdivision  of  the  fi^h.  section  of  the  revised  statutes,  which  attempt-  to -define  the 
crim'e  of  murder,  until  the  legislature,  by  the  amendment /of  the  ninth  section  of  the  next 

'  title,  2  k,,S,  66L  §  9.  3.  R,  S,  app.  15^^  56.  made  the  killing  of  the  mother,  as  well  as 
ihe  child,-  a  case  of  manslaughter  only. '  Some  other  oases  of  unintentional  .killing,  by 

-  persoijks  engaged  iu  riqts  and  other  misdemeanors  below  the  grade  of  felonies,  which  pre- 
vious to  the  revision,  had.  also  been  improperly  considered  as  cases  of  murder  contrary  to 
principles- of  the  ancient  coibmon  law,  are  now  restored  to  t>)at  grade  of  homicide  to 
which  they  properly  belong.-  All  offences  of  that  desoriptipn  are  now  placed  in^  the  clase 
of  bomioides  committed  without  malice  afbrethought;  except  where  the  killing  is  perpe- 
trated by -an  act  imminently  .dangerous  to-ptbers,  and  evineiug  a  depraved  mind,  regard- 
leisB  of  human  life;  which  circumstances'  now,  as  at  the  common  law,  are  aufficicnt  to 
authorize  the  jury  to  find  the^defeudaat  guilty,  of  killing  with  malioe  aforethought.  2  R» 
&  667.  4  5.  §ub,  2.  ' 

F];om  this  examination  of  the  subject,  I  have  arrived  at  the  oonclusion  that  a  common 
few  indictment  for  murder  is  proper,  under  the  prevision  o^  the.  revised  statutes.  And 
a  defendant  cannot.be  convicted  on  such  an  indictment  of  a  jeloniojus  homicide  with 
malice  afotethoogfat,  unless  the  evidence  is  such  as  to  bring  the  case  within  the  statutory 
definition  of  murder/*  The  People  v.  J^ndcA,  13  Wen4eU,  159.  VideThe  People  i.  Me- 
Ledd,  1  HiU,  377.  Tk^  People  v.  Jnck^n,  3  HiU,  92. 

On  the  trial  of  an  indictment  for  murder,  where  there  is  no  pretence  that  the  prisoner 
killed  ihe  deceased,  while  engaged  in  %  riot  or  other .  misdemeanor,  not  amounting  to  ft 
felony,  by  misadventure,  hut  tlie  death  ensued  in  consequence  of  an  intentional  violence 
Qpon  the  person  of  the.  deceased ;  whether  the  prisoner  designed  to  kill  or  not,  he  is  not 
entitled  Jto  hare  the  jury' ifist^ttcled  that  they  caooot  e^yict  of  murder,  if  they  should 
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come  to  the  conelcMiop  Hiat  the.  morUL  woond  wa«  infliolad  ift.ooBiniHUB^^iir  wLUfempt^ 

log  to  commit'  an  dffeaoe  which  of  itself  b  Icm  thah  folooy;  Homicide,  oecasioBod  bj 
committing  or  attempting  to  oommit  ja  misdemeanor  thoogh  mvder  at  the  commcm  law, 
is  by  the  revised  sUUates  reduced  U>  mfmslaiigbter  in  the  finit  degree.  Tke  PetpU  r. 
RfeUry\9  IVeaJeU,  569..  .         . 

Manslaughter  differs  fVom  murder  in  this,  that  'thoagli  this  act  which  occaaioned  the 
dea,th  be  unlawful,  of  likely  to  be  attended  with  bodily  mischief. yet  the  malice,  either 
expresf  or  implied,  wbi^h  is  the  .very  essence  of  murder,  ispresameid  to  be  waoting^;  cii4- 
ihe  act  being  imputed  to  the  infinnity  orhumaii  nature,  the  pBniahmeqt.is  prpportionably 
hmenUExparU  Toyhei^  CofpeH^Si, 

On  a~tcial  for  nuirder,  where  it 'appeared  thai  the  deijeaaed , sought  to  gain  admittaoos 
into  a  house  of  ill  fame  by  violence  and  against  the  will  of  the  keeper  thereof,  wl[io  oiadB 
an  attack  upon  the  aggresaoTi  and  d^ath  ensued,  tjt  was  held,  that  testimony  that  IhxeKia 
made  a  week  j>cevious  to  the  assauU  by  persons  who  had  brokeo  ii^to  the  boase»''tl>at 
they  woold  return  tome  other  night  and  break  in  again»mi|ght  be  received  and  submitted^ 
to  the  consideration  of  the  jury,  iipder.the"  instruction  of  the' court;  aithongfa  it  aeems 
that  for  the  rejection  of  such  evidence,  where  it  yraa  no^  kihowri  that  the  deceased  was  of 
the  party  who  mad^  the  threats^  a  new  trial  would  ncft  fae  granted.  The  PeopU  v.  JRscfor, 
19  Wendell,  569. 

As  to  bail  in  hetmi^ide,  see  f^  parte  l^fioe^  5  Cowsm  Sh'  Oo9ABin*9  case,  1  WK 
€r.  C.  443.  ^     '  . 

MASSACraiSETTS. 

*  *  '  *  *  •  ^ 

■  Every- person  wfio-ahafl  eoWmit  the  crime  of 'murder,  shall  anffer  the  pimiahment  of 
death  for  the  earner   Rtv,8tal.chap,lft&^eecl,\: 

In  every,  ease  of  conviction  of *the  crime  of  mordjer,  |t]|e  eoQrt  mky,  in  their  dia* 
cretion,  order  Ihe  body  of  the  eonvipt,  aflei'  his'  .execution,  to  be  dissected,  aiid 
the  sheriff,  in  such  case,  shall  deliver  the  dead  body  of  such  convict,  to  a  'professor  of 
uiatomy  and  surgery,  in  s6me  college,  or  public  seminarji  if  requested;  otherwise,  it 
ah^lt  be  deUvered  to  any  sarge^n,  who  may  be  attending  to  receive  jXs  and  who  will 
engage  for  the  dissection  thereof.    Ibid*  eeet^  % 

l!ver)r  .person,  being. an  ^inhabitant  or  resident  pf.this  state,  who  shall,  by  prevfous 
appointment  or  engagement  made  within  the.aame,  fight  t  do^l  without  the  jurisdiction 
of  the  state,  and  in  so  doing,;  shall  inflict  a  mortal  woond  upon  any  person,  whereof  the 

Serson  so  injured  shall  afterwards  die,  within  this  state,  shall  be  deemed,' guilty  of  raur- 
ti  within  this  state^and  i^ay  be  indieted,triedt  and  con'fipted  in  the' county ^here  such 
death  shall  happen. .  iM.  seel.  8.  ^  '.  . 

.  Every  person,  being  an  inhabitant  or  resident'  of  this  vttfte,  who  shall,  by  previous 
appoihtiiient  x>r  engagement  made  within  the  same,  be  the  second  of  either  party^  in 
•neh  as  is  mentioneid  in  the  preceding  sectioA,  and  'shall  be  present  as  second,  Vhen 
tfueh  mortal  wound  is  inflicted,  whereof  death  etiiH  ensue  within  this  state,  shall  bs 
deemed  to,  be  an  accessary  before  the  fac|  to  the  crime  of  murder  in  this  state,  and  may 
be  ittdicted,  tried,  and  convicted  in  the  county  where  doatlv.shaU  happen.  Ihid/eeei,  4. 
Any  person  indieted  under  either  of  the  two  preceding  sections,  may  pleid  r  fornM|r 
conviction  or  acquittal  of  the  same  oflbnce,'in  any  other  state  or  county,  and  is'uch  plea, 
if  admitted  or  estatidished,  sludl  be  a  bar  to  al)  further  or  other  proceedings  againtrt  stfeh 
person,  for  the  sam^  ^ITeoce,  within  this  state.    Aid^  eeeU  5.  . 

Every  penion,  who  st^ftll  commit  the  ttsimt  of  manslan^ter,  shall  be  |kinished  by  im- 
prisonment in  the  state  prison,  not  more  thap-  twenty  years,  pt.  by  fine  not  exceeding  one 
thofUsand  dcAlars;  arid  im'prbonment  in  the  county  jail  not  more  than  three  years.  Snd,  eeet.  9. 

Where  the  act  is  committed  deliberatdy,  and  \n  likely  to  bo  attended  wiUi  dtogerow 
consequeLnoe8,the  mahce  requisite  to  murder  will  he  presutned;  for  the  law  infers  that^ 
natural  or  probable  effiscts  of  any  act  deliberately  done,  were  intended  by  the  actor, 
CemnumweeM.  v.  JJfreto,  4  Maee,  &1.        ■        -       * 

'A  bare  trespass  againsi  the  property  of  another,  not  his  dwelling-house,  is'  not  a 
auffi9ient  provocation  to'  Warrant  the  .owner  in  using  a  deadly  weapon  in  its  defence; 
aiid  if  he  do,  and/with  it  killxbb  tres^asseri  it  willl>e  murder,  ibid,  ^  .       ^; . 

If  the  beating,  howeVe'r,  be  with  an  instrument  and  in  a  manner  not  likely  to  kill,  it 
Witl  be  no  more  than  manslaugliter.  AtiL  '    , 

So,  if  any  one,  under  eotolir  or  claim  -of  legal  trathpHty,  iinlawfiilly  arrait,  or  acfotlly 
attempt  or  offer  to  arrest  another,  ^nd  this  latter  in  his  resistaiice  killi  the  aggressor, ' 
it  wili  be  no  more  than  ma'nslattgbter.  Rid^  •'.''' 

So  If  one,  not  a  stranger,  tida  tlie  injored  partj  by  gadewrenriiig  to  iwwe  himi 


« 
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fir  to  prevent  an  onlawfbl  «ntet  wben  aetdallj  attempted.    Copttmofiioeii2t&  y.  2>r«t0, 
4ilfeM.394.  .        •  *         »  - 

]f*^one,  ftmumiDp  to.be  a  phyBician,'boweyer  ignorant  of  the  medical  art,  admii^iitert 
to  his  patient  remedied  whieH  resalt  in  hie  death,  be  ia^not  guilty  of  mahalaughter, 
ttnlew  ne  hae  so  mach  knowledjre  or  probable  information  of  the  fatal  tendency  of  bis 
prceciriptione  aa  to  raise  a  preeumptibn  ^  obstinate,  Wilfal  rashness.'  CumimiinitviUh  n 
XAompconf-JSMoM.  134.  ^ 

Where,  hojB^ver,  sncb  perspn  has  opportpnity  to  know  of  the  injorions  efibcts  of  his ' 
remedies,  and  then  administers  them,  ii'WoJild  be  competeot  for  the  jury  to  find  hhn 
g;ailty  of  manslaeghter,  eten  tboogh  he  migbi  not  bate.ihtended  any  bodily  harm  to  his. 
patient.   OoiteiiieiiiiwalU  y;  "Tl^Molti-G  Jlfcisf.  134. 

Where  one,  hayin^^  committed  a  >  homicide;  bad  been  sent  to  the  boose  of  correction, 
pursnant  to  Slt«i<.  1^97,  e.  61»^  3,  as  a  -person  dangerooa  to  gfo  at  large,- and  was  then 
Iried  for  mm^r,  and  acqi|itted  on  the  ground  of  insanity.  t(ie  court  remanded  Him  to 
tlie  house  of  oohrection  till  he  shoald  be  duly  disehargeo.  CdnimonioeaiM  y.  Jlferiaffi» 
.7  JiAss.  168.  . 

If  one  eounsel  another  to  commit  suicide,  and  the  other,  throufli  the  infloenee  of  the 
adyiee,  kill  Himself,  the  adviser  is  guilty  of  murder  as  principaL  The  presumption 
<»f  law  in  such  ease  is,  that  the  advice  had  the  effedt  intended  by  the  adviser,  unless  the 
contrary  be  shown.  CpmineinpeeltA  y.  '^etsen,  l3  illaes.  369. 

When  on  the  trial  of  an  indictment  fm  murder,  the  killittg  is  proved  to  have  beea 
committed  by  the  defendant,  and  nothing  farther  is  shown,  thi  presomptioki  of  law  is,, 
that  it  was  malieiousf  and  an  acf  of  mi^er,  and  proof  of  matter  of  excCise  or  extenuation 
Uee  on  tl|e  defendant  OMRm^«0e9ft&  y.  Verft,  9  Jfefi»i//,'93. 

*    ■.     PENNSYLVANIA.",.      '       ^  ■     '' 

The  Act  of  4pni  23d,  1794,  reciting  that,  whereas  the  design  of  panishmeqt  is  to  pre- 
yent  the  commission*  of  cilmesi  and  to  repair  the  iujury  that  hath  .been  done  thereby  to . 
•ociety,  or  the  individiial ;  and  it  hath  been  found  by.ezperience,  that  these  objects  are 
better  obtained  by  moderate,  but  certain  penalties,  than  by  severe' and  excessive  puiiiBh- 
ments;  and  whereas  it  is'  the  duty  of  every  government  to  endeavour  to  irefotiA,  rather 
than  eztermioate  offenders,  and  the  punishment  of  death  ought  never  to  be  inflicU^d 
where  it  b  not  abA>)utely  necessary,  to  the  public  safety ;  provides  thai 

No  crime  whatsoever,  herefifl;Br  committed,  except  murder  of  the  first  degree,  shall  be  ' 
pnnislied  with  death  in  the  state  of  Pennsy/fMima. 

'^And  whereas  the  severp)  offences  yhioh  are  included  under  the  genera?  denomination 
of  murder,  differ  so  greatly  from  each  other  in  the  degree^f  their  atrocioosness,  that  it 
is  unjust  to  involve  them  in  the  same  pudiahment  SecL  1 ;  3  Dallas,  600;  3  AnttA,  186; 

AIJ  mtirder  wbiefa  shall  be  perpetrated  by  means  of  poison,  or  lying  in  wait,  or  by  any 
other  kind  ofwilful,  deliberate  and  premeditated  killing,  or  Wl^ch  shall  be  committed  in 
the  perpetration,  or  attempt  Jo  perpetrate  any  arson,  rjipe,  robbery,  o^  burrlary,  shall  be 
.  deemed  murder  of  the  first  degree;  and  all  other  kinds  of  murder  shul  be  deemed 
murder  ofAhesojBood  degree,  and  the  jury  before  whom  any  person  indicted  for  murder 
shall  be  tried,  shall, if r they  fiftid  such  person  guilty  thereof,  ascertain  in  their  verdict^ 
whether4t.be  murder  of  the  first  or  second  degree ;  but  if  such  persod  shall  be  conyieted 
by  confession,  the  coo^  shall  proceed,  by  examinition  of  witnesses,  to  determine  the  de- 
gree of  the  crime,  and  to  give  sentence-  accordingly  ^  i&.  sect.  d.  See  potL  Murder  iu  the 
first  and  second  degree. 

Every  person  liable  to  be  prosecuted  for  petit  treasoa  sb^ll  in  fiiture,  be  indicted,  pro- 
ceeded against,  and  punished  aa  is  directed  in  other  JKinds  of  murder.  -^^  of  23d  4prt/, 
1829,  Pamj^et,  p.  341 ;  Purdwi,  7th  ed,  861.  ^ 

Wheresoever,  any  person  shall  be  charged  with  inyoluntery  manslaughter,  happening  in 
consequence  ofan  unlawfol  act,  it^hall  i^nd.  may  be  lawful  for  the  attprney-general,  or 
other  person  prosecuting  the  pleas  of  tlie  commonwealth,  with  the  leave  of  the  court,  to 
waive  tl^  felony,  and  to  proceed  against  and  charge  sucti  person  .with  a  misdemeanor, 
and  to  give  in  evidence  any  act  br  acto  of  manslaughter ;  and  such  [terson  or  persons,  on 
conviotion,  shall  be.'nited  or  impri«oned«  as  in  cases  of  misdemeanor ;  or  the  said  attor- 
Dey-generaFf  or  other  person  prosecuting  the  pleas  of  the  commonwealth,  may  qhasge 
both  offences  4n  the  same  indictment,  in  which  case,  the  jury,  may  acquit -the  party  of 
one,  and  find  him  or  her  guilty  of  the  other  charge.    Jb*  »eet  8.  f  < 

Every'  person  covioted  of  murder  hi  .the  first  degreoihis  op  her  aiders,  abetter  uid 
eooDsellors^  shall  suffer  death  by  henging  by  Ufp  neck.  Ske,  IS,  - 
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laalead  of  tli»  pontfenfitfj  panufaiiieilt.heretofece  preidribed,  the  pmSihnent  hf 
■plHory  confinement  at  laikiur,  BbaH  be  inflicted  open  tbe.sovenl  .offeiMierf  who  sh^U* 
efter  the  first  dAy  otJtUf  next,  commit  and  be  legally  oonvictod  of  any  of  the  o^a^ee 
hereinafter  enumerated  and  speci^ed;  that  is  lo  say :  -     . 

Every  person  oooTic(ed  of  murder  in  the  second  deg;reQ,  AaU  he  sentenoed  to  nnderfo 

imprisonment  in  one  of  the  state  penitentiaries,  as  the  ease  may  be,  and  be  kept  in  leopft- 

.  rate  or  solitary  txmfinement  at  labour  for  the  first  ofienee,  for  a  period  at  not  less  tfann 

four,  ner  more  than  twelve  y^sra,  and  for  the  second  offence  for  the  ^edod  of  his  nai«m^ 

life,  and  be  fed,  clothed  and  treated  as  is  provided  in  this  act.'      \     • 

Every  person.duly  convicted  of  voluntary  mansUnghter,  shatt  be  setolsnoed  to  ondergo 
a  similltf  confinement  at  labor  for  the  first  ofl^ce,  for  a  period  not  Jess  Chan  two^  nor 
mo^e  Ihaasiz  years;  for  a  sQOon<i  offenoe  &t  a  period  of  net  foss  than  six,  nor  snore 
than  twelve  years,  under  the  s4me  conditions  as  are  expressed  in  ^e  first  dlanse  of  thin 
ssiction,  and  to  give  security  en  eonviction  either  for  the  first  or  second  offence,  for  good 
behaviodr  during  Ufcc  or  for  any  less  time«  aceordlof  to  the  nature  and  enormity  of  tbo 
ofibnce.    Act  of  33d  April,  1S99,  sect.  4,  Pamj^  p.  341 ;  1th  ed.  Purdon^  863. 

The  act  of  ilprii  iOth,  1834,  provides : 

Whenever  hereafter  any  person  shsA  be  condemned  to  suffer  deadi  by  hanging  ftr 
any  crime  6(  which,  he  or  she  shall  have  been  comriclied,  the  said  punishment  shall 
be  inflicted  on  him  or  her  within  the  walls  or  yaM  of  the  jail  of  the  eountf  in 
which  he  or  she  shall  h«re  been  eonvictsd;  and  it  shaU  be  the  duty  of  the  sheriff  or 
coroner  of  the  said  county  to  attend  andlie^present^t  such  execqtion»ie  whieh  he  ahall 
invite  the  presence  of  a  physician,  attorney-general  or  deputy  attomey-general  of  the 
county,  and  twelve  refutable  citisenl,  who  ^hail  be  seleot6d  h|^  ihe  sheriff;  and  the  said 
sheriff  shall,  at  the  request  of  the  orimibal,  permit  such  ministers,  of  the  gospel,  not  ex- 
ceeding, two,  as  he  to  she  may  name,  and  any  of  his  or  her  immediate  relatives,  to 
attend  and  be  present  at  Such  execution,  together  with  such'  officers  of  the  prison  and 
such  of  ihe  sheriff's  deputies  as  the  said  sheriff  or  ooroner  in  his  discretion  msT  think  it 
expedient  to  have  presentt.and  it  shall  be  only  permitted' to  the  persons  above  designated 
'tp  witness  the  said  execution; .  i'roeidsd,.That  no  person  under  age  shall  be  permitted  on 
any  account  tq  witness  the  nme.  Sic  1.    .  .     > 

After  the  exeoation,  the  said  sheriff  or  coroner  shall 'make  path  of  affirmiOion  in 
writing,  that  he  proceed  to  execute  the  said  .criminal  within  the  waUs  or  yard^'afote* 
said,  at  the  time  designated  by  thsf  death-warrant  of  the  Governor,  and  the  same  shall 
'be  filed  in  the  office  of  the  clerk  of  the  court  of  Oyer  and  Terminer  of  the  afiwesaid 
oounty,  and  a  copy  thereof  published  in  two  or  more  newspapers,  one  at  least  of  which 
shall  be  printed  in  the  county  where  the  executioi^  tpok  place.  &€•  3.  Forndk*  L,  334. 
F^urd.Dig.  l^Bd.j^  945.  ^  . 

•  '  .  •  '  ' 

Msnslanghter,  though  distinguished  l^y  tlie  act  of  1T94,  into  voluntary  and  idvoluntarr* 
remains  in  other  l^espeets  in  Pewn$ylwmia  as  in  En^land^  PennMylvima  v.  Jf*Au, 
AddU&ni  356.  In  order  to  constitute  the  crime  of  vUuntary  'manslaughter,  evidenee  of 
a  ^Kisitive  intsnt  to  kill  ii  not  necessary ;  it  is  silfficipnt  if  there  be  so<m  acts  ^f  iriolenbe 
as  may  be  expected  to  produce  great  bodily  harm.  Invohmtary  manslaughter  is  where 
it  plainly  appears  that  neither  deatU  nor  any  grefct  bodily  barm  was  intend^,  but 
death  is 'accidentally -caused  by  some  unlawftil  act,' or  an  act  not  strictly  unlawftil  in 
itself,  but  done  in  an  unlawftil  manner,  and  without  due  caution.  Com.' v.  CfmhU,  7  S.  if 
A.  438.  Under  the  act  of  1794,  the  attorney  general  must  prosecnte  involuntary  man* 
slaughter  as  a  misdemeanor.    Jbid, 

One  who  is  indi6ied  for  mardsr,  cannot  be  cdnvicted  of  inwdluntttry  manaJaughUr; 
because  it  is  well  settled  that  one  caiUnot-  be  convicted  of  a  misdemeanor  ^  on  an  indict* 
ment  for  felony.    Qom^  v.  Gable,  1  S.  ^  R,  433. 

Passion,  arising  from  sufficient  prevocation,  is  evidence  of  the  absence  of  oialioe,  and 
reduces  homicide  to^  manslaughter ;  bOt  passion,  without  ptovoeatioUf  br  provocation 
without  passion,  is  not  sufficient  '^  and  when  there  is  both  provocation  and  passion,  thn 
provocation  must  be  rfuffipient  Pejouylvania  v.'/lbneymaa,  Add,  149.  i^ennsyleoiifn  ▼• 
BtU^id.HU.  ,      »         , 

.  In  order  to  constitute  the  nrime  of  vohinUry  manslaughter,  evidence  of  a  positive,  in- 
tent to  kill,  is  not  necisssary;  it  is  sufficient  if  there  be  sueh  acts  of  violence  as  may 
be  expected  to  produce  great  bodily  harm.  domfliontseaitA  v.  &aAb,  7  8.ifR,  438L 
Tilghman;  C.  J.  ,  . 

Every  act  which  apparently  must  do  harm;  which  ii  done  with  btent  to  do  harm. 
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I        «n4  wfUwot  provocation;  4uid  tif  which  death  it  the  oonaaqtieiM^  is  aurder,    PefiiMjfleff. 
i         m^  V.  Moneynmn,  Add.  lis,  '  '  >         ^  ' 

I  Unlawftal  kiinii|r,  with  a  demgn  to  kiOf  ia  morder  Jo  the  firit  degree;  If  ivtth  a  design 

coly  to  hurt,  it  is  morder  in  the  aeoood  degrree*    Penutylvania  y.  Lewt,  Add:  389, 

PremediitUion  is  an  essential  ingredient  to  oenstilnie  onorder  in  the  first  degreei  iinder 
the  act  of  1794;  but  the  in^enltsfi  still  remains  the  true  criterion  of  the  orioie^  and  the 
intontion  of  the  party  can  only  be  collected  from  his  words  ancj  actions.  Re$publida  v. 
MukUU  Bob,  i  baUi  li^ 

If  one,  without  uttering  a  word,  should  strike  another  tm  the  head  with  an  <aze,  this 
wonld  be  deemed  a  fremediiaUd  violence^  within  the  act  of  1794.    Ibid. 

With  reelect  to  tbe  three  m<yles,of  kUlUiff,  firsi  mentioned  in  the  act  of  1794,  ^is.  by 
pdsQn,  lying  in  wait,  or  any  other  kind  ofwiHul  and  ddliberate  killing,  the  iiUentiim  is 
the  essence  of  thei  crime.  But  in  the  last  enumerated  mode;  ▼i?L  in  the-  perpetration  of  ti|e 
orimes  oMptiened  in  the  act,  the  intention  le'czcluded  as  not  liecessary  to  oonstttute  mor- 
der in  the  firat  degree.    Com.  ▼.  Dngher^y^  before  Ruah,  Pru..   1  at,  Appg.  zviii. 

Wherever  it  appeara,  from  the  whole  erideode*  ihat  the  crime  -  was,  ^t  ike  memsnlt 
deliberately  or  intentionally  executed,  the  kiflin'g  is  nibrder  in.the  first  degree.    Ibid, 

It  is  sumdent  to  constitute  the  criipa  if  the  circumstvnoes.  of  Wilfulness  and  delibera- 
tion were  proven,  although  they  arose  and  were  generated  at  tbe^psried  of  the  traasaeUoo. 
Jbid.    F«iraty<«aiiia  ▼.  JfcFa/2,  ildd.  357.  ^ 

If  the  party  kilting  had  time  to  think,  and  did  intend  to  kill,  for  a  minute,  a*  well  as  - 
an  botfr  or  a  day,  it  is  a  deliberate,  wiliul,  and  premeditated iiilling,  eonstitating  murder 
in  tiie  first  degrde,  within  the  act  of  Assembly.    Coim  v.  Riekard  Smithy  Oyer  and  Ter- 
miner^  PhUad,  1816,  brfart  Ru9h^  Pr49^  Pamphki  3dl«   Cbm  v.  O^H^ra.  before  McKian^ 
C»  Jl,  eUed  ibid,        i  .    '  ■ 

The  cbminon  laW  implied  mslice  in  every  nnlawftil  killing*  and  the  burden  oO  proof  of 
extenuating  circumstances  lay  on  the  dpfendant.  /'ennsyreania  v.  Hon^yma%t  Add.  148. 
FMnsy2iMmiav4jBaU,M(.171.  i>ciinsy2««nta  v.  JtfcAU,  id.  357.  PewM^vamay^lAwu 
^aL^id,S8i, 
'InyolantAtv  manslaughter  is/  where  it  plainly  appeirs  that  neither  death  ftor  any 
great  bodily  h|irm  was  intended^  but  death  is  accidentally  caused  by  some  unlaw  (hi  ac^ 
or  an  act  not  strictly  unlawful  in  ilself«  but  done  in  an  .unlawful  manner,  and  without 
due  caution.    Ibid, 

K^llog  by  a  blow,  in  mutual  oonflictf  without  necessity  either  for 'the  protettipn  .of 
life,  or  the  possession  of  house,  &c.  is  manslaughter.  If  necessary  for  sucK  purpose,  it  is 
iiomicide  in  rfelf  defenue.    Pennsyltania  v.  RderUon^  Add.  348. 

Manslinghter,  though  distinguished  by  the  act  of  1794,  into  voluntary  and  involnntkry» 
remains  in  other  respects  here  as  in  England,    Pennoylvania  v«  MeFaU,  Add^^SS, 

But  since  the  Act  of  1794,  the  bnrtiien  of  pioof  li^  on  the  Commonwealth;  .unless  the 
oircnrostah^'of  malice  4re^jpreeed!,  it  is  murddr  only  of  the  spcond  degree.  Com,  v. 
G*Bara^  itl  sufr«» 

Under  the  Act  of  Assembly,  an  unlawful  killing,  though,  it  may  be  presnnied  murder^ 
will  nqt  be  presumed  murder  in  the>!rsf  degree.  PeimMytwirda  v.  Lfwie^  Add,  383-3. 

Druaket^ness  does  ;iot  incapacitate  a  man  from  forming  a  prem'editated  deoign  of  miir- 
der ;  but  as  drunkenhess  clouds  thei  understanding,  and  excites  passion,  it  may  be  evi- 
dence of  passion  only,  and  of  want  of  malice  and  design.  Pennsyioama  ^.McFall^  Add, 
257. 

If  a  person  who  has  determined,  to  take  the  life  of  another,  seizeto  a.mQaket  to  carry 
that  intention  into  ^ect,  not  knowing  whether  it  was  loaded  or  otherwise,  but  with  the 
eapectatien  and  deatre  tl^at  it  ahquld  be^  he  is  guilty' of  murder  in  any  kilfing  consequent 
npon  its  discharge.   Commonwealth  v.  Qreen^  I  Aakmead^  289. 

When  a  wound  Is  not  mortal  in  itself^  but  for  want  of  proper  application  or  from  ne. 
jgl^,  t^rna  to  gangrene  or  fever,  and  Uiat  gangrene  or  fever  is  the  immediate  cause  of 
the  death  of  the  party  woc^nded,  the  part^  by  whom  the  wound,  was  given  is  guilty  of 
murder  or  manslaughter,  according'  to  the  circumstanoes  of  the  case.  Ibid, 

To  warrant  a  conviotion  of  murder  in  the  first  d^ee,  it  is  not  essential  that  th^ 
weapons  used  should  necessarily  produce  death*  Com.  v.  Murray^  3  Aehmead^  41. 

When  the  deceased  waa  killed  by  means  of  blows  inflicted  b?  a  club  not  quite  as 
thick  as  an  axe  handle,  held,  and- used  by  one  person,  and  b^  a  leather  strap  with  a  metal 
buckle  q(t  each  en<^  held  and  used,  by  another  perso&fit  wiia  Acid  that  this  was  murder  in 
the  first  degree.  Ibid,.^  '      ''  .       ^ 

If  a  pregnant  woman  he  killed  in  an  attempt  by  another  person  to  prodnoe  abortion  in 
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ber,  this  will  only  b«  mordec  in  the  second  degree  if  tbe^perpetntor  dfd  net  intend  Ip 
take  the. life  of  the  mother.  'Ex  par^e  Chauneey,  3  Ashmead,  ^l.per  King^  Prut. 
.    It  is  a  fi«sd  principle,  that  if,  from  the  weapon  or  the-  manner  of  striking^,  an  intentaoa 
to  kill  may  or  must  be  cblleeted;  provocation,  hy  words  only ,.13  not  sufficient  to- oilke 
the  killing,  but  manslaughter.  Pentuylvania  ▼•  Btll^  Add.  163. 
See  jpof^,  454, /.  '   . 

MARYLAND.      . 

"the  Act  of  1809,  CkrldB^  may  be  considered  the  basis  of  the.  law  of  homicide;  mod 
indeed  of  the  whole  eriminal  joirupnldence  of4he  slate  df  Maryland.  The  Sd  Section  olT 
this  Aet  define  murder  of  the  first  degree  to  be,  **  aH  murdep  which  shall  be  penpeCrated 
•by  means  of  poison^  or  byiying  in  waiVor  by  any- kind,  of  wiml,  deliberate,  and,  pre- 
meditated kilUng,  or  Which  shaU  be  oommltted  in  the  perpetrttioo  of,  6r  attempt  to  per- 
petrate any  arson,  or  to  burn  any  barn,  tobacco-honsei  stable,  warehouse,  or  other  pot- 
^onse,  not  parcel  of  any  dweUtn»-house,  having  iSierein  any  tobacoo,  grain,  hay,  horses, 
cattle  or  goods^  w.ares  and  merchandi^  rape,  sodomy,  mayhem,  cobtwry  or '  borglary .** 
All  other  nmrder  is  deemed  murder  of  Uie  seeofid  degree.'  Manslaqghler  is  not  defined 
in  the  statute,  ai^  the  bffenoe  remains-the  same  afe  at  conmion  law. 

See.  4th>  thus'determinea  the  punishment  of  these  crimes.  Every  person  conyicted  of 
ipurder  of  th^  first  degree,  his  or  her  aiders  or 'abettors  and  oouncillQrseh<^U  suffer  death 
by  hanging ;  every  person  duly  convicted  of  murder  in  the  seoond  degree,  or  as  acose- 
•ory  thereto,  shall  be  confined  m  the  penitentiary,  for  from  five'  to  eigliteen  years;  every 
l^rson  convicted  of  manslaughter,  shall  be  confined  in  the  penitentiary  for  a  term  AoC 
exceeding  ten  yea^  The  Act  of  1825,  CA.  99,  Sec.  1,  enactrfhat  no  sentence  to  the 
penitentiary  sh^U  be  for  less  than  two  years.  Tjie  terras' of  confinement  with  the  limita- 
tions aforesaid,  are  in  the  discretion  of  the  Court  £^e.  16.  No  eonvietioh  or  attainder 
works  eorniption  of  blood  or  forfeiture  of  estate;  nor  Oan  sentence  of  death  be  eiecuted 
within  less  than  twenty  days  after  judgment  The  Governor,  in  whom  is  lodged  the 
pardoning  and  commuting  power,  is  empowered  and  reooired  to  issue  a  Warrant  to  the 
Sheriff,  and  appoint  fhe  day  of  exeoution.  1795,  €h.  8i^  See.  1,  ThOhgh  fdvfeitnremf 
estate  does  not  result,  the  estate  of  persons  sentenced  to  be  hung  is  still  liable  ftftor  repa- 
ration  made  to  the  injured  partjr  for  the  expenses  of  the  St^te,  St^diqg  muie  is  equiva- 
lent to  a  plea  of  not  guilty,  and  the  trial  proceeds -as  if  such  plea  had  been  actually  put 
in.  See.  12.  In  all  capital,  cases  the  right  of  challenge  exists  without  cause  to  twenty 
jurors,  .'and  with  cause  to  any  number.  See..  13.  Foreiifners  Who  are  indicted  for  an 
offence  committed  within  the  State,  are  to  be -tried  by  a  jury  of  the  county,  and  cannot 
challenge  for  want  of  foreigners  on  the  panel^  returned.  See.  15.  The* venue  is  laid  in 
the  county  where  the  mortal  stroke  or  poison  h^s  been  given,  and  not  where  the  conse- 
quent death  oO€urr;  iroloss  ihp  mortal  stroke  he  given  on  Chesapeake  Bay  and  the  death 
take  pl^ce  in  any  county  of  the  State,  When  the  place  of  death*  becomes  the  venoe.  'So 
where  the  blow  and  dcAth  both  occur  on  the  bay,  the  place  of  arrest  is  the  plate  of  trhd. 
Seie.  17,'  18, 19'.  The  vtinue  may  b^  changed  to  an  adjoining  county,  on  suggestion  slip- 
ported  by  affidavit,  that  an' impartial  trial  cannot  be  had  in  the  county  where  the  indict* 
ment  is  found.  See.  20.  But  the  person  moving  the  change,  most  have  resided  in  Che 
county  at  feast  twelve  months  before  indictment  1881,  €k^4i. 

By  the  Act  of  1817,  CA.  12,  See,  2,  convicts  confined  in  the  penitentiary  may  be  wit> 
nesses  against  each  oth^  for  crimes  committed  in  the  penitentiary. 

No  slave  pan  be^iponfined  in  the  penitentiary,  but  when  not  punishable  with  death,  is 
punished  with  whipping,  bi^nishment,,  or,  sale  into  sonie  foreign  country,  1818,  dL  197. 
And  a  free  negro  after  having  once  been  an  idmate  of  the  penitentiary^  may  be,  upon 
conviction  of  a-«econd  offence,  sold  into  foreign  bondage.  1835,  eh.  200,  eee.  3. 

The  act  of  1824^  ch.  144,  presents  a  hew  element  in  nrarder  of  the  first  d^ree.  It  it 
tl^ere  enacted,  that  all  murder  committed  in  the  arrest  and.  imprisonment,  or  attempt  to 
arrest  or  imprison,  with  a  view  to  a  forcible  removal  from  the  state,  any  fi'ee  person  or 
one  entitled  to  freedoin  after  a  certain  time,  by  one  who  t^nows  such  person  to  he  freci 
shall  be  deemed  murder  of  the  firit.  degree. 

^The.  Maryland  ReporU  contain  no  capes  which  elucidate  the  law  of  homicide*  It 
was,  however,  decided  in  the  case  of  ITu  Slate  of  Maryland  v.  Negra  Jeaaa-  JE^siU, 
7  GiU^Sf  .fohn.  290,  that  where  a  stktute  creates  azt  offence  which  did  not  exist  at 
common  law,  or  changes  the  nature  or  degree  of  ,an  o&nee  eiistinf  at  common  law, 
there  an  indictment  for  such  an  offence  most  Ooncludo  against  thO  form  of  the  etatnte^ 
bniif  a  statote  only  direct  a  different  mode  of  punishment  for  a  common  law/offencS| 
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liie  indtetinent  ma^  conclude  ai^inst  the  peace.   ' An.  \n6\ctmeDi  conclnding jtorUra  paeem, 
charges  only  a  violation  of  the  pomfnon  law,  and  with  inch  an  indiotment  the  accused ' 
iieed  only  refer  when  prefMiring  for  hie  defence  to  the  crhninal  code  of.  the-  common 
^         law  to  ascertain'  what  ore  the  ipgredients  constituting  the  offence .  charged,  and  whdt   "^ 
will  vindicate  or  excuse  him. 

'By  the  I9th  $§eti9n  of.  the  Bill  of  Righit^  it  is  the  right  of  ewry  tnan  to  be'  informed 
of  a  criminal  accusation  against  him,  and  to  hive  a  copy  of -the  indictment  in  doe  titaM 
to  prepare  for  bis  defence. 

■         '  /  SOUTH  CAROLINA. 

'  .The  acts  (^  this  State  on  the  subject  of  homicide  are-p- 

'  The  act  of.  1821,  6  StM,  ot  Urgt,  15$,  which  makes  the  ••maJicibus,  wilful,  ahd ' 

'  deliberate  mxxrder**  of  a  slave,  a  capital  felony ;  and  punishes  the  killing  a  slave  "  on 

*         md^en  heat  and  passion,**  with  fine  and  imprisonment .  It-  has  been^ decided  on  these 
]  acta,  that  the  offences  punished  by  it,  contain  n6  other  ingredients ^than  murder  und 

manslaughter  at  common  bw,  and  that  the  common  h|W  definitions  of  murder  and  mwoM    ' 
'  slaughter  apply  to  them  respectively.   Bi8^ 

*nie  act  of  1833,  6  S,  X«  489,  abolishes  branding,  and  ^substitutes  fine  and  im- 
I  prlsonment  in  all  casedL    This  applies  to  homicide ~by  mansladghler. 

'  The  act  of  1840,  §  39. 7  S,  L,  411,  makes-^the  master,  or  person  having  charge'  of 

a  slave,  responsible  for  the  death  of  a  slave  killed  when  no  other  white  i^rson,  is  present; 
bat  in  such  case,  the  roastcf ,  or  other  person  in  chilf ge,  may  exculp^e  bhns'elf  by  oath. 

The*  statute  of  stabbing,  I  Ja€,  1,  e.  Q;  has  been  made  of  force  in  South  CanoZtna. 
ftS.  L.  SOT.  ^  So  also  theiSfct.  53.  Hen.  3.c.  35 ;  2  £^/Iir418.  and  till  other  ancient  sUtutes', 
ousting  murder  of  clergy  are  understobd  to  be  offeree  by  virtue  of  the  general  provision^ ' 
oft]foactofm3,3  5.  L.413.  §3.  -    ' 

tn  this  State  the  following  cases  recognjse  the  common  law  doctrine: 
'The  general  distinction  between  murder  .and  manslaughter  is,  that  the  killing  in  thtf 
first  instance  must  be  accompanied  with  malice  aforethought,  either  express  or  impliedw 
To  constitute  the  latter, it  must  be  the  rteult  of  sudden  heat  and  passion.  State  y.  TboAey, 
^  Rice,  8.  C.  Dig.  lOi.  -' 

But  although  this  general  distinction  is  well  understood  and  universallv  admittedt  yet* 
the  shades  of  difference  ar;e  many  times  so  junall,  as  to  render,  them  difficult  to  be  per- 
ceived, and  in  the  application  of  the  rule  to  particular  cases,  muck  must  always  be  left 
td  the  sound  discretion,  of  th&-,cottrt  and  jury.  It  is  true  in  general,  that  when  death' 
ensues  from  a  sudden  affray,  it  is  considered  only  as  manslaughter;  but  that  is  where 
a  suddeji  quarrel  rises  without  any  intention  to  kill  or  injure  another  materially,  and  in' 
the  course  of  the  scuffle,  after  the  parties  are  heated  by  the  contest,  one  kills  the  other 
with  a  deadly  weapon,  Qut  there  is  no  case  where  an.  unprovoked  attack  has  beeh  ma^e  ^ 
on  a  person  wit()  a  deadly  weapop,  and. death  has  ensued,  that  it  has  be^  held  to  be 
manslaughter  linerely  because  it  was  sudden.  Such  a  decision  would  go  to  protect  one 
who  should  fall  'upon  another  suddenly,  and  take  His  liife,  though  actuated  by  the  most 
deep-rooted  malignity*  .  Thece  is  a  difference  between  a  sudden  aiiVay  and  sudden  attack. 
An  affray  means  something  like  a  mutual  contest  sufidenly  enacted  without  an^appar* 
ent  intention  to  do  gfeat  bodily  harm.  But  malice  h  implied  from  every  unprovoked 
attack  uf>on  a  person  with  a  deadly  wespon,  without  any  apparent  cause.  ^  Ibid. 

r^  an  "indictment  agaitist  two  persons^  Mithail  and  Martin  Toohey^  for  murder,  where 
the  jury  fbund  one  (ilfieAoeZ}  guilty  of  manslaughter^  and  the  other  (itfartm)  guilty  of 
ipurder  r  on  a  motion  for  a  new  trial  on  behalf  oT Martin  Toohty,  the  court  held,  among, 
other  things,  that  it  belonged  to  the  jury  to  determine  who  gave  the  mortal  blow,  and 
observed,  "  Even  if  we  admit  that  it  Was  given  by  JficAoeZ,  yet  thb  verdict  might  be 
supported  If  they  were  acting  in  concert**    It  would  only  prove  that  they  ought  both 
tq  haVe  been  convicted,  and  the  wrongfiil  acquittal  of  one,  would  not  entitle  the  other  to 
•     exemption.    It  is  abundantly  manifest  that  the  deoeased  came  to  his  death  by  one  of . 
thcfc  defendanU;  and  It  belonged  to  the  jury  to  judge  of  their  respective  guilt 
Another  fact  assumed  by  the  defandanta*  counsel,  that  the  passions  of  the  defendant' 
'  we^  excited  by  an*  unintended  jostle  of  the  prisoner  or  his  wife  by  the  deceased^  is \ 
eqpially  unsupporteJd  by  pr<v>f,  and  unavailing  if  true.    In  a  city  like  Charleston,  where 
many  persons  are  constantly  passing  until  a  late  hour  of  the  night,  the  accidental  im-    ' 
FAging  of  one  upon  another  in  the  dark  would  not  authorize  such  a  murderous  attack 
upon  hito.    Such  an  act  of  ijself  would  be  a  sure  indication  of  a  ^  depraved  and  wicked. 
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heart,  void  cf  alt  socUl  doty,  4nd  fatally  BeQi  on.diiachief.*'    Slai9  ▼,  ihohey,  S  Bier, 

Ever/  h6micid&  nquat^be  accoropkiiHed  with  malice  to  make  it  mnrder;  bat  so  regard- 
-  fi^l  is  the  lawof  ;ha|naa  life,  that  St  presomee  •every  homicide  to  be  accompanied  with 
malice,  .aiiless  the  contrary  shall  appear.  JMalice  is  said  to  exist  wheiiever  the  cirMBiH 
■taiieet  attending  the  homicide  exhibit  the  feelings  of  a  wicked' b^arl,  xegardleas  of 
'  social  daty  and  fttally  bent  on  mischief.  It  is  inconsistent  with  Ihe  lessons  of  ezp^ 
'  rience,  the  dictates  of  reason,  and  the  highest  authority  to  cohciodiff,  because  the  boini- 
cide  was  oommilted  to  a  passioo,  {furor  bremi,)  he  was  not  under  the  influence  of  a 
wicked  heart  If  without  provocation  he  let  loose  his  angry -passions,  which  sdcial 
duty  required  hjnKto  control,  and'^ofiicted  a  death  blow  upon  an,  unofiending^  brother; 
be  exhibits  thst  malevolence  of  heart  which  makes  him  in  the  language'  or  the-  law, 
h9$ti9  h'^mani  fttnerU,  .  StaU  v.  Peters^  2  RiceyS*  C,  iHgestt  105. 
'  If  a  slave  kill  his. master  whiUt  the  latter  is  4X>rrecting  him,  it  is  i|iurder  at  commoB 
'law;  and  those  present*  aidiog  and  abetting  are  guilty  of  the  same  ofience.  Thej 
"wptild  even  be  guilty  as  principals  in  the  first  degree,  ulthoogb  .^  actual  perpetrator 
himself  were  guilty  of  no  crime  if  they  made  use  of  him  as  the  instrument  to  ^effect 
their  own  deliberate  purpose  of  destroy  injgr  the  deceased.  State  v.  Cranky  2  BaiL  i^es.  64^ 
9  Kkt'8  S,  C.4H^.  lOe,  "  . 

.So  long  a»  a  pai'(y  liable  to  arf^st  endeavours  peaceiably  to  av^id  it  he  may  nbt  be 

^  killed ;  But  whenever,  by  his  conduct,  he  puts  in  jeopardy  the  life  of  aisy  attempting  to 

axrest  binTf  he  may  be  killed,  and  the^act  may  be  eacusable.    8t^  v.  Andtrmm^  1  NiU^ 

'  If  one  in  .sadden  heat  p£  passion  take  the  life  of  another,  it  i^  manslailf  hter,  and  jiot 
murder;  but  there  must  be  reasonable  provocation,  and  what  will  constitute  it.  Is  the 
princ^l  difficulty  ia  applying. the  distinction.  The  line. which  distiAguishes  between 
thos^  provocations,  which  will  and  will  not  extenuate  the  offences,  cannot  be  certainly 
defined.  Such'' provocations  as' are  hi  themselves  calcnlated  to  provoke  a  high  degree  of 
reseotment,  and  ordiiiarlly  induce  a  great  degree  of 'violence  when  oompared  with  thoee 
Which  <re  slight  and  trivial,  and  frem  which  a  great  degree -bf  violence  does  not  usually 
follow*  may  serve  to  matk  the  distinctioQ. .  '  ^  ^  : 

.  But'  no  provocation,  however  grievous,  will  excuse  from  the  crhn^'of  murder,  where 
from  the.  weapon,  of  the  ijnanner  of  the,  assault,  an  intention  to  kill  or  to  do  some  great 
bodily  harm  w.ali  manifest      '.  '  ^  <  .    -    . 

If  one  interfere  in  an'  affray  to  separate  the  combatants,  and  give  nptlqe  of  his  intent, 
and  is  slain  by  one  of  the  combatants,  it  is  murder.  /*  .  . 

■  The  prisoner^  and  one  W.  eng&ged  ip  a  fight,  and  were  separated  by  the  deceased. 
Sometime  after  the  fight,  was  renew^d^  and  the  deceased  again  interfered^  but  being 
unable  to  takfi  the  prisoner  off,  call«jd  a  negro  to  his  assistance,  n^ho,  in  the  act  of  sepa* 
rating  the  combatants,  threw  the  prisoner  against  the  wall.  ,The'pris6ner  then  made  at 
the  deceased  (who  endeavoured  to  avoid  him)  with  a  knife,  and  tnmcteda  mortal  blowt 
Held,  that  this  was  a  cjise  of  murder.  iStote  v.  FergUMn^^  HUl^  S,Ci  R^.  619. 3  'Rice*$ 
Digesi,  106,107. 

MURDER  OF  THE  HRST  ANP  SECOND  DEGREES. 

The  murder  of  the  common  law  is,  in  inany  pa^ts  of  the  Vnited  StdOet,  divided  iQto 
murder  of  the  &'st  and  second  degrees.  The  distinction  of  murder  into  two  degrees,  is 
ibund  in  Pennsylvania,  Maine,  New  Hampshire,  New  Jersey,  Virginia;  Alabamti,  Ten- 
nessee, Maryhmd,  Michigan  and  Ohio.  The  distinctions  .in  all  these  states,  except  Ohio 
and  Maryland,  are  subatantially  the  same,  ai\d  nearly  ip  the  same  language^ 

In  Maine. — Whoever  shall,  .unlawfully,  kill  any  human  being^  with  malice  .afore- 
thought, either  express  or  impli^,  shall  be  deemed  guilty  of  murder.-rl2^  Stat,  eh,  ISA, 
Meet,  1.  '     .  ■  , 

Whoever  shall  commit  murder,  with  exprees  malice  aforethought,  or  in  perpetrating, 
or.  attempting  to  peritetrate  any  crime  punishable  with  death,  or  inaprisonment  in  the 
state  prison  for  life,  or  for  aii  unlimited  term  of  years,  shall  be  deemed  guihy  of  itaordsr 
of  thejiFst  degree,  and  shaH  be  punished  with  deatJi.T-i&td.  eeet,  3.. 

Whoever  shall  commit  murder,  otherwise  than  ia  set  forth  in  the. preceding  section, 
shall  1>e  deem^^  guilty  of  murder,  in  the  teoond  degree^  and  shall  be  punished  by  inipri* 
#onment  for  life  in  the  state  prison.— i&id.' seel.  3. 

Section  4,  provides  that,  upon  an  indiciment  for  knurder,  the  jury  shaU  Inquire  and  find 
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whether  tiie  tiffimoe  h^  of  the  firit  or  second  degree,  of,  if  coofesMd,  the  eoi^^  shall  maka^ 
the  inquiry. 

In  NkW  tfjkiirBBiaE.«— AU  marder  oommitted  bj  poison,  stiirving,  torture,  or  other  dq. 
liberate  and  pretaiedi|ated4iUnii^;  of  committed  in  the  perpetration,  or  in  the  attempt  at 
the  perpetVatioD  of  arson,  rape;  robbery,  orbnrglary,  is  murder  of  the  first  degree;  and 
all  raarder  not  of  the  first  d^^ree  is  of  the  second  degree.  If  the  jury  shall  find' any  per^ 
tkm.  guilty  oif  murder,  they  snail  atso  find,  by  their  rerdipt,  whether  it  is  of  the  first  or 
second  degfteb. — Rev.  Stat,  ehapi  2Xi.  iect.  l» 

If  any  person  shall  plead  guilty  to  an  indhitment  for  murder,  the  court  having  vogni- 
SsAicethereof  shair determine  the  degree.— i^i2./seci.  2.  .     '       '  .  ^      ^ 

The  punishment  of  murder  in  the  first  degree  slmll  be  death,  and  the  punishment  of 
in  order  in  the'secoed  degree  shall  be  eolitary  imprisonment,  not  exceeding  three  years, 
and  eonfiuement  to  hflird  labour  fo^  life* — JHa^ieeLd^,  .    .  ,     r 

■  •     •  (  •  » 

' '  Ik  PcNNSTLTAttU. — No  Crime,  Whatsoever,  hereafter  coinmitted,  (except  murder  in  Che 
firet  degree,)  shall  be  punished  with  death  in  the  state  of  Fennsylvania.-*^cl  U2d  Aprils 
1794^  3  S^ith*$  Law,  136;  \tk  ed.  Purdm,  861. 

All  mQrder,  which  shall  be  perpetrated  by  means  of  poison,  or  by  ^in^  in  wait*  or  by 
any  other  kind  of  wilful,  delibefats  and  premeditated  killing,  or  which- shall  be  com- 
initted  in  the  perpetration  or  attempt 'to  perpetrate  any  arson,  rape,  robbery  or  fiarglary, 
shall  be  deemed  murder  of  the  Qrst  degree;  and  all  other  kinds  of  murder  shaN  be  deemed 
murder  of  the  second  decree;  and  the  jpry,  before  whom  any  person  indicted 'fi>r  mur* 
der,  eh.all  be  tried,*  shall,  if  theiy  find  such  person  guilty  thereby  ascertain,  ifi  their  ver. 
diet,  whether  It  M  murder  .in  the  first  or  second  degree;  but  if  such  person  shall  be 
^nvicted  by  confession,  the  court  shall  proccfed^  by  examination  of  witnesses,  to  deter- 
mine the '  degree  of  the  crime,  and.  to  give  sentence  accordingly. — Ibid.  &ef#2.  See 
aitf e,  p.  554.0  .  .  -> 


Jn  ^Em  JER8XT.7—An  murder  which  shsll  be  perpetrated  by  Means  of  poison,  or  by 
ly'mg:  in  wait,  or  by.  any  other  kind  ef  wilfiil,  deliberate;  and  premeditated  killing,  qr 
whidh  shall  be  committed  in  .perpetrating,  or  attempting  to  perpetrate,  any  arson,  rape, 
sodomy,  jobbery,  or  hurglary,  sliail  be  deemed  murder  of  the  fint  degree;  and  all  other 
■kinds  of  murder  shall  be  deemed  murder  of  the  second  degree;  and  the  Jury,  before  whom 
any  person  indicted  for  murder,  shall  be  tried  shall,  if  they  find  such. person  guiHy 
therebi^  desigilate,^by  their  verdict,  whether  it  be  murder  Jb  the  first  or  second  degree; 
bat  if  such  person  shaU  be  convicted  on  eonfessiofi,  in  open  court,  the  court  shall  proceed^ 
fay  examination  of  witnesses,  to  (determine  the  degree  of  the  crime,  and  give  sentence 
accordingly.— <An  act«  snpplettaentary  to  an  act  entitled,  **  An  act  for  the  punishment 
orcrimeB|V  passed  the  seventeenth  day  of  February,  eighteen  hundred  and  twenty-nine, 
sect.  1.) 

Bvery  person  convicted  of  murder  of  the  first  degree,  his  or  her  aiders,  abettors, 
coanseUors.  and  procurers  shall  suffer  death;  and  every  person  convicted  of  murder  of  the 
^  Second  degree,  shall  suffer  imprisonment  at  hard  labour,  for  any  term,' not  less  than  £(ve, 
W  miore  than  twenty  yemr-Sec,  2. 

•  .  '      ■  • 

InVimoitiMwr-All  iMurder,  which  shall  be  perpetrated  by  means  of  poiiion,  or  by  lying 

in  Wait,  or  by  duress  of  imprlsonirient  or  oonfinement,  or' by  stanang,<or  by  willful,  ma- 

.    lieious  and  exeessive  whipping,  beating,  or  other  CFuel  treatment-  or  torture,  or  by  any 

tiher  kind  of  wilfiiU  deliberate  and  pfOmeditated  killing,  or  which  shall  be  committed  in 

the  perpetrktlon  or  attempt  to  perpetrate,  any  arson,  rape,  robbery,  or  burglary,  shall 

henceforth  be  deemed  marder  in  the  first' degree;  and  all  other  kinds  of  murder  shall  be 

deemed  murder  of  the  second  degree;  and  the  jnry,  befbre  whom  any  person,  indicted 

for  murder,'  shall  be  tried*  shall,  ifthey  find  such  person  guilty  thereof,  ascertain,  in  their 

.▼erdiet,  whether  it.be  murder  in  the  fi^t  or  second  degreej  butif  isuch  person  shsll  be 

convicted 'by  confession,  the  court  shall  proceed  by  examination  of  witnesses,  to  die- 

termine  the  degree  of  the  crimei  and  to  give  sentence  accordingly. —A.  C.  fAep.  .171. 

•ec(.2.    '  , 

In  Alabama*— Every  homicide,  which  shaH  be  perpetrated  by  means  of  poison,  lying 
ifi,  wait,  or  by  any  othe^  juad  of  wilfiii|  delibera^  and  premeditated  killing,  oV  wliioh 
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ifaan  be  committed  in  t|ie  perpetration  o(  or  in  tjie  atfemiit  to  perpetrate,  ^y  anon,  npe^ 
robbery,  or  owgltry,  Ahall  be  deemed  murder  in  the  first  de^rree;  to,  also,  eyery  bomicMki 
perpetrated  from  a  premeditated  design,  onlawAillj  and  malicionslj  to  effect  tbe  death 

.  of  997  bomao  being,  other  than  Jiim  who  ja. slain,  or  perpetrated  by  an  actimminentJy 
dangerous  to  the  life  of  others,  and  evincing  a  depraved' mind,  regardless  d  human  liie, 

'although  without  any  preconceived  purpose  to  deprive  of  life  any  particnUr  individnaj; 
and  every  person^  guilty  t^  murder  in  the  first  degree,  shall,  4>n  con'viction,  suffer,  death, 
or  eonfinemeBt  in  the  penitentiary  for  life,  at  the  discretion  of  the  jury  trying  the  ■ame. 
Penal  Code,  ehdp.  111.  neL  1.  Claf9  Digest,  412. 

The  next  section  .provides  that  aH  other  cases  of  murder,  at  copimqn  law,  ^all  be 
murder  in. the  second  degree;  and  punishable  by  impriponment  fixr  netleaa  than  tea 


In  Tsmnanob— All  murder  wbidi  iball  ^be  perpetrated  by  meant  of  poison,  ly in;  in 
vaitfjpr  by  any  other  kind  of  wilful,  deliberate,  malicious  and  premeditated  killing,  or 
•hall  be  ppmmitted  in  the  perpetmtion  of,  or  atteinpt  to  perpetrate  any  arson,  rape,  rojbbery, 
burglary  or  larceny,  shall  be  deemed  murder  in  the  first  degree;  and  all. other  kinds  of 
murder  ahall  be -deeined  murder  in  the  second  degree;  and  the  jory^ before  whom  any 
person  indicted  for  murder  shall  bq.  tried,  shall,  if  ^thev  find  such  person,  guilty  thereof^ 
ascertain,  in  their  verdict,  whether  it  be  murder  in  the  first -or  second  degree;  bntiT'such 
per'^on  shall  confess  his  guilt,  the  court  shall  proceed  by  the  empanelling  of  a  jury  and 
ezamination.  of  tesCimpny,  to  find  and  determine  the  degree  of  the  cffime,  A^d  to  give 
sentence  accordingly.— .1^  1829,  sett.  3.  Ltiws  tf-Tennessee,  jp.  316. « 

In  MicmaAir. — All  murder,  which  shall  be  perpetrated  by  means  6^  poisob  or  lyiQg  in 
'wait,  or  f^nf  other  kind  of  wilful,' deli  berate  and  premeditated  killing,  or  which  shall  be 
oommitted  in  the  perpetration  or  atiempt  fo  perpetrate  any  arson,  rape,  robbery  or  bur- 
g'lary,  nbali  be  deemed  murder  of  the  first  degree,  and  shall  be.  punished  with  deatli;  and 
all  other  kinds  of  murder  shall  be 'deemed  murder  of  the  second  degree,  and  shall  be 
punished  'by  confinement  in  the  penitenliary  for  Ufet  or  any  terns  of  years  at  the  discre- 
tion of  the  eonrt  trying  the  eamc^ites.  Stai,  part  4.  tiL  I*  ck,  3.  s4eU  1. 

'  In  MAKtLAiiD.— All  murder  which  shall  be  perpetrated  by  means  of  poi^n,  or  by  lying 
w^it,  or  by  any  kihd  'of. wilful,  deliberate^  and  prefneditaYed  killing,  or  which  shall  be 
committed  in,t|ie  perpetration  of,  or  attempt  to  perpetrate  any  arson,  or  to  bum  any  bam, 
tobacco^hotise,  stable,  warehouse,  or  other  out-hoMse,  not  parcel  of  iiny  dwelling^heo^e, 
having  therein  any  tobacco,  ffrain,  hay*  horses,  ^ttle  or, goods.  Wares  and  merchandize, 
rape,  sodomy,  inaybem  or  burglary,  is  murder  of  the  first  degree,  and  all  other  murder, 
ii  murder  of  the  second  degree.    Jtel  ef*-Jl80d,  cA.  1.38. 

'  ](n  -Omo.  If  any  person  shall  purfloody,  and  of  deliberate  and  premeditated  maliee,  or 
in, the  pei^tratiod,  or  attempt  to  perpetrate,  any  rape^  sfrson,  robbery,  or  burglary,  or  by 
administering  poison,  or  causing  the  sarae>  to  be  done,  kill  another,  every  sbch  person 
•hall  be  deemed  guilty  of  ^murder  in  the  first  degree,  and  upon  cdnviction  thereof,  tball 
•uifer  death*  u  any  pexvon  ebail  .purposely  and  maliciously,  bqt  without*  delibera- 
tion and  premeditation,  kiU  anolber«  every  such  person  shall  be  deemed  guilty  of  mur- 
der in  the  aeoond  degree^  and  on  oonvictipn  thereof,  shall  be  imprisoned  in  the  peniten* 
tiary,  and  be  kept  at  hard  Uboor  during  Ufo.   Ad  ^  Mardk  7, 1835,  {Su^utss  p,  229.) 

These  acts  hpe  not  affected  the  meaning  of  the  tei^  murder,  nor  changed  the  oomraoii 
law  doctrine,  excepting  to  desigoate  certam  classes  of  murder,  by  the  prefix  j^rs<,  and  aU 
otiier  kinds  by  the  prefix  seeoiuiy  and  to' assign  to  each  kind  of  killing  a  distinct  punish-  . 
ment — both  kinds  being  murder,  at  common  law.  The  tests  by  which  to  asdertain — maN 
der.  generally  being  proved^^to  which  degree  the  case  belongs,  are  to  be  found,  either,  la 
the  existence  of  certain  facts  connected  with  Uie  manner  or  circumstancea  of  the  killing, 
or  in  the  condition  of  the  mind  of  the  accused  at  or  before  the  moment  of  the  killing.  As 
to  the  former,  if  murder  be  by  poison,  1^  lying  in  wait,  by  starving,  or  in  the  perpetration . 
or  attempt  to  perpetrate  arson,  rape,  robbery,  or  burglary,  d^c.  as  set  forth  in  the  several 
statutes^  andj^s  to  the  latter,  if  it  be  murder,  with  expr^a  malioe  aforethought^  wilfbl, 
deliberate*  premeditated,  6lc,  as  also  aet  forth  in  the  several  atatntea— in  either  of  tbssb 
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I,  fk0  WUixxg  w  ibnrder  of' the  fitti  de^e— all  (ftHer  ^peaea  of 'kiQhif ,  wiueh  are 
morderOat  common  law»  are  mnrder  of  the  second  de^ee. 

If  the  kMling  be  in  either  of  the  modw^  or  under  either  ef  ttte  circntQvtances  specifically 
mentioned  in  the  statutes^  the  conclusion  ^s  inevitable  that  ihe  accosed  is  guilty  of  mur- 
der of  the  fifst  d^^r^.  The  chief  points  for  discussion  and  deersioi^,  and  the  mi^erial 
dtfficnity  in  applying  .ibVlaw  to  part{ci;(]ar  eases,  arises  under  the  secbnd  clause.  .  What 
'  is  deliberation,  express  malice  aforethought,  wilfulness  and  premeditatioo;  aitd  what  state 
of  facts  inclodes  a  conclosion  of  their  existenoe?  /        ^ 

.    The'earliesi  oase^  iil.  Pevntfy/e«nta,  under  the  act  of  Assembly  of  1794,  (Che  earliest  ia 
any  of  the  States,)  is'tiie  Commtmtosa/t^'T.  Mulatto  Bob^  4. Z)a/Za«j  137.    CDief  Jbstioa- 
McKean  presided  at  the  trial,  Judge  SmUk  being  also  on  the  bench.    It  appeared  that,  a 
H  amber  of  negroes  beipg  assembled,  about  t^  o'clock  at  night,' a  quarrel  arose  between 
the  prisoner  and-negro  David^  thd  decieased.    For  a  while,  3ie  partier  fought  with  fists; 
and  the  prisoner  was  hesjrd  to  exclaim  *i  enough.'*    The  affray,  however,  becatne  general, 
alid  continued  so  for'Soroe  time.    When  it  was  oVer,  the  prisoner  went  to  a  neighboAringr' 
pile 'of  wood,  siid  furnished  himself  with  a  club.  He  w^  advised  ilOt  to  use  if,  hm  declared 
.  that  he  .would,  and  entered  the  crowd  with  it  in  his  hand.    A  to  remaining  there  about  ten : 
aainotes,  hie  left  the  P^owd  without  his  club ;  and,  again  repairing  to  the  wood*pile,  took 
up  an  axe.    Being,  likewise,  dissuaded  from  returning  to  the  crowd  with  ihe  axe,  hr 
■aid  "'he  wouI<)  do  it;"  and  strjking, the instrdmenty^with  great  passion,  into  the  ground,  • 
•Wore  that  he  wopld  **  split  dOwn  any  ftHbws  that  were  saucy."    Accordingly,  he  mixed 
once  more  anionji  the  people  $  a  struggle  wa^iqnmediately. heard  about  the  axe;  the-pri- 
■oner  tlien -struck  the  deceased  with  it 'on  the  head;  the  deceased  fell;  and  as  he  was 
attempting*  to  rise,  the  prisoner  gave  him  s-seoc^d  blew  on  the  head  with  the  sharp  edge, 
which  penetrated  to  the  brain.    After  languishing  three  days,  death  was  the  consequence* 
of  this  wound. '  **  From  these,  facts,"  said  the  Chief  Justice,  in  summing  up  the  evidentCf 
**  we  are  to.  inquire  what  crime  the  prisotaer  has  committed?    Murder,  in  the  first  degree, 
.  is  the  witfol{  defiberatei  and  premeditated  killing  of  axk^ither.    There  are  Tarious  inft^ior 
kinds  of  homi<^de;  but^  o'n.the  present  indictment,  bur  attention  b  confined  to  a  conside- 
ration of  the  highest  and  mOst'aggravaW  description  of  crimed    Then, 'let  jds  ask,  did 
t|ie  prisoner  wilfully  kill  the  deceased  ?    It  is  not  pretended  that  there  was  any  aoeideftt 
in  the  case;  andi  therefore,- the  aot  miist  have  be^n  VUful.    Was,  the  kilKng  delibexata 
and  premeditated  ?  or  was  it  the  efiect  of  sodden  passion,  produced  by  a  reasonable  pro^ 
Tocation)'  There  had  beelk  a  combat  with  fista;  but  this  was  over,  when  the  prisonert 
.  without  any  newj>rbvocatiou,  fiitst  procured  a  cfub,  and  losing  that  weapon,  after'warda 
armed  himself  with-  an  axe.    It  cannot  surely  be  thought  that 'the  origins!  Combat  was  a 
sufficient  provocation  ibr'tbe  prisoner's'  taking^the  life  of  his  antkgoniSt.  An  assault  and 
hattery  may,  hideed,  be  resisted  and  repelled  by  a  battery  more  violent;  but  the  Vffe  of  |i 
fellow  creature  must  not  be  taken,  unless  in  self  defence.    It  has  been  objected,  ItoWeyer^ 
tha,t  the  amendment  6f  oar  penal' code,yender*  premeditation  an  indispensable  iogredieht 
to*cbnetftute  murder  of  the  first  degree.    But  stiD,'  it  must  be  allowed,  that  the  intention 
remains,  as  much  a»  ever,  the  true  criterion  of  crimes,  in  law,  as  well  as  in  ethics;  and 
the  intention  of  the  party  pan  only  be  collect^  frOro-his  words  and  actions. .  In  the  pre* 
sent  case,  tl^e  prisoSer  declared,  mat  he  wodid  *  split  the  skull  of  any  ibllowa  who  should 
be  saucy;'  and  he  actually  killed  th6  deceased  in  the  way  which  he  hadmenated;  .  But, 
let  It  be  supposed;  that  a  man,'  without  ittlerin|r  a  word,  should  strike  another  on.  the 
head  with  an^ae^  it  rnust^  on  every  princi|>le  by  which  we  can  jodge  of  human  aetions, 
be  deemed  a  premeditated  violence.    The  coitstruotion  which  .is  now 'given  to  the 'act  of 
assembly,  on  this  point,  mnsl  decide,  whether  the  law.  shall  havea  beneficial  or  a  perni- 
cious operation.    Bislore  the  act  was  pasied«  the  prisoner's  i>S6noe  would  dearly  have 
amounted  to  murder ;  all  the  eironmstaifces  implying  that  malice,  which  is  the  gist  of 
the  deBniliOtt  of  the  crime  st  common  law:  "and  if  be  escapes  with  impuSilty,  under  an 
iaterpretatioo  t>f  the  act  different  from  the  one  which  vfe  haye  delivered,  a  case  can 
hardly  occur  to  warrant  a  conviction  for  murder  in  the  first  degree.  'Tenderness  and 
mercy  are  amiable  qualities  of  the  mind;  but  if  they  Are  exercised  and  indulged  beyond 
the  control  of  reason  and  ^be  limit  of  justice,  ibr  the  sake  of  individuals,  the  peace,  order 
and  happiness  of  society,  will  inevitably  be  impaired  and  endangered.  As  far  as  respects 
the  prisoner,  I  lament  the  tendency  of  these  observations :  bat  as  far  as  respect's'the  pub- 
lic, I  have  felt  it  a  sacied  duty  to  submit  them  to  your  consideration."     The  prisoner 
Was  convicted  of  murder  in  the  flrst  degree.    Retp,  v.  Muidtio  Beb^  4  Daliah;  ii5.    See 
also,  B^netl  Y«  Com.  8  MgA,  781.  -^       '  •• 

In  a  case  in  Virginia^  it  appeared  on  trial,  that  about  nine  o'clock  of  4he  morning  on 
Which  Che  heitoicide  w^  oom.mttted,  the  prismier  aod.tlie  deceased  were  k^n  together  in 


.    y 
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the  atreett  of  i>iifli^t,  as  if  aboot  ip  •ofi^  itk  a  petvonal  eon6iet,  bat  bafl^ra  atty  blow 
ti^ey  were  separated.  .  They  haii  both  remained  m  town  frpm  th%t  time  uotil  tietvma 
one  and  two  o^elock  of  the  same  dar,  but  how  employed  it  did  not- appear;  about  thia 
letter  hpar,  the  prisoner  was  seen  passing  ja  tatern  oh  the  street,  about  four  hundred  yards 
distant  firom  the'apot  where  tlie  mufder  was  committed,  and,  oh  bein^  acoosted  by.  the 
witness,  who  was  in  the  said  tavern,  be  said  lie  had  been mach  injured  by.  a  man,w|ioa9 
nanUe  he  knew  hot^  who  bad  kicked  binx  in  tlnalaca;  and  the  witness  ^w  on  the  side  of 
the  prisoner**  noee  a  fresh  wound,  from  whi9b  the.  skin  had  been  abraded  to  the  snperfi. 
eial  extent  of  a  fi>ur-pence>hBlf-penny,.or  nine^fienny  piece,  ^he  prisoner  seemed  sn^ry, 
and  .said  he  was  .determined  to-kill  the  man  who  Jiad  tb^s  injured  hipi.  He  then  pro- 
ceeded on  abpot  thirty  yards  fartherr  to  the, house  of  a  botcbev,  and  calling  otii  the  wift 
pf  the  butcher,  wl^o  was  then  at  dinner,  told  her  that  her  father  (who  was  also  conoeme4 
with  hef  husband  in  the  trade  of  a  batcher,)  had. sent  him  tOj  borrow  her  hnsbaiid'e 
Ci^teher  knife,  Which  she  immediately  delivered  to  him.  The  abop  where  thia  took 
place  was  about  four  hundred  juid  thirty  yafda  from  that  where  ihe  mnrder  was 
eommittedtf  Upon  bis  retnm  in  about  h^re  or-  six  minutes  frooi  the  last,  mentioned 
shop  with  the  knlft  .in  his  hand,  as  he  was  repassJn|f  the  t«vera  before  mentioned, 
a  short  conversadon  took  place  between  him  and  the  Hrst .  mentioiaed  witness,  in 
wfajch  he  reiterated  bis  determination  to  kill  tlie  deoeasedi  and  was  warned  afrainst  the 
act  by  the  witness.  He  proceeded  slonff  the.  saiqe  street  about  three  hundred  yards 
farther  and  stopped  at  the  Warc'toom  of  a  merchant,  where  he  asked  the  youn^.  man 
who  was  in  attendance,  for  a  steel  to  sharpen. Mie  butclier*s  knife*  declaring  his  intention 
to, kill  the  man  who  had  injured  him.  About'  twenty  wds  firdm  the  wardroom  her 
turned  into  a  cross  street,  and  was  h^ard  denouncing  loud  threats  pf  veageai^oe  ajgainst 
the^eeeased,  and  declaring  his  intention  (o  killiuin.  At  tbeiUrther  oorner  of  the  Srsi 
square,  after  entering  the  cross  street,  the  prisoner  found  the  deceased  4n  the  steps  of  & 
house,  with  his  head  hanging  on  his  breast,  apparently  asleep.  -  He  roused  the  deceased 
by  kicking  him,  and  as  the  deceased,  whp  was  nnarmcN),  and  made  no  attempt  at  resist* 
ance,  rose,  the  prisoner  said  he  hkd  come'  to  kill  him,. and.  as  the  deoqas^  ansi|rered  that 
**  he  reckoned  no  man  wanted  td  kill  him/*  the  prisoner  thrnsi  the  butcher's  .knife  inbrthe 
bfeast  of  the  deceased. '  The  deceased  cried  out,  **  Yqu  have  stabbed  me/'  and  the 
prisoner  replied,  ^  damn  you,  if  you  don*t  hush,  I,  will  put  the  kni^  into  yoo^agaift.*' 
The  4^e^sed  walked  about  one.  hundred  and  fiA^  yards,  fell,' and  expired.  The 
'prisoner  immediately  going  in|o  a  shop  where  he  bad  a  bundle,  took  it  up,  and  walked 
quietly  oat  of  town  to  a  house  about  two .  miles,  distant*  where  he  was  dbmesti- 
oated.  To*'the  owner  of  this  house  he  related  t^  incidents,  and  said  he  had  given  the 
deceased  bis  death  wound,  and  would  keep  out  of  the  way  some  days,  until  he  could 
ascertain  whether,  or  not  he  was  dead.  The  prisoner  and  the  deceased  wc^re  both  labor, 
ers.  It  was  proved  that  the.deceased  was  a  turbulent  man,  and  reputed  a-  bard  fighter. 
Nothing  was  said  of  the  character  of  the  prisoner.  It  did  not  appear  that  they  bad  ever 
'  beep  together  until  the  day  preceding  the  death,  when  they  were  at  a  cock-fight ;  hot 
whether  they  had  any  ass^tciatTon  there  did  not,  appear^  :  At  the  time  of  the  murder  the 
prisoner  either  did  not  know,  or  had  forgotten  the  name  of  the  deceased.  Under  the 
eharge  of  the  opurt  a  verdioft  of  QAUrder  in  the  first  degree  'was  rendered.  Bwrgt—  ▼• 
CoffimonioMitA,  3  Virginiia  cases,  .484. 

In  another  ease  under  the  Fennfjf/v^nie  act,  it  fippeared  that'the  prisoner  was  an  hcfk- 
est  and  industriods  man,  but  addicted  to- intoxication,  sod  when  in  that  state  was  quar« 
reiaome.  It  also  appeared  that  his  wife  occasionally  drank  too  mueh;  and  that  on  tba 
day  of  the  fatal  ocoutVence  they  bad  fellen  into  a^lrnnken  squabble*  During  the  qoarrel 
the  wife. threw  several  stones  at  him,  one  of. which  struck  him  on  the. arm.  A  few 
moments  oiler  thejK.  were  seen  struggling. together,  but  soon  after  the  wife  was  discovered 
fleeing  with  her  in&nt  in  her  arms,  the  prisoner  pursuing' her  with  an  sxe^in  bis  hand. 
When  he  came  within  reach  ofber  he  aimed  a  blow  at  her  which  fell  on  the  head  of  the 
phild  as  it  lay  upon  the  wife*s  shoulder,  and  esfised  a  mortal  wound,  of  which  the  child 
died.  The  prisoner  soon  reoov^ered  btmseif  and  showed  ra^ny  signs  of  repentance 
and  manifested  much  distress  at  the  manner  of^the;  child's  death.  The  judge  who 
tfied  -the  case,  in  the  course  of  his  charge  to  the  jury,  said*  *f  sWe  now  oome  to  this 
point  :-^what  was  the  intention  of  the  prisoner  at  the  bar,  when  he  killed  Daniel 
pougheVty,  his  child?  for,  if  his  indent  was  to.  kill  bis  wife,  and  killing  her  would  have 
been  murcfer  in  the  first  degree,  killing  his  child  will  also  be  murder  in  the  same  degree; 
-  ^8  much  as  if  he  had  prepared  a  cup  of  poison  for  bis  wife  a(id  his  child  had  drank  it» 
You,  however',  are  in  this  case*  to  judge  of  the  law  und  facts.  If  you  are  of  opinipn  the 
injury  tlie  prisoner  received  from  his  wife  throwing  stones  at  hini,^d  hilting.himi  kepi 
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his  psMioa  boilipg  until  he  ^ve  the  fatM  blow,  "we  think 'It  yodr  doty  tb^find  him  gntlty 
of  tnanslaaghter.  But  if  vou  are  of  the  ojpinion  his  passion  had  time  to  cool,  or  in  faet 
had  eoofed,  after  the  assanft  on  him  by  hi^'Wiib,it  is  your  duty  tocoovict  him  of  murder 
in  llie  first  decree.'*  The  Verdict -was  ipansiaughteh  CommdntoeaUh  t.  DrntgherUf^ 
r^Sntilft's  fates,  695. 

In  Tennessee,  a  Teitlict  of  murder  in  the  first  degree  "was  sustained,  where  it 
appeared  that  the  deceased  was  killed  on  the  night  of  the  3d  of  OSstober,  1841 1 
that  tlie  prisoner  and  be  had. had  angry  difficulties  from  a  period  k>ng  anterior- op  to 
the  tifne  of  the  Comniission  of  the  ^off^noe,"  which  resulted  from  mutual  Wrongs 
^done  or  charged';  that  the, prisoner  accused  the  Recessed  of  having  harhbure|d  liis 
wHe,  to  his  great  personal  injury,  us<i  the  deceased  aocused  him  of  haying  filled 
hia^  house;  that  gn ^e  11th  d^y  of  September,  1841,  not" many  days  before  the 
mordei*,  the  prisoner  left  the  Country  in  a  steamboat,  with  threi^s  in  nis  moiith  of 
▼engeanoe  for  bis  injuries;  which-  be  declared  he  wouM  have  befbrtf^  be  left;  'that 
one  week  before  the  murder,  he  Yetumed  and  kept  himself  so  concealed  that  bat  ofio 
perBOQ  saw  him  certainly,  others  saw  what  they  took  tobe  his  tracks,  and  one,  a  person 
in  disguise,  whom  he  .supposed  might  haye  b^  him;  Chat  on  the  night  the  deceased 
took  possession  of  (he  bnildingf  which  had  formed  the  subject  of  the  conth>ver8y  l^tween 
them,  he  was  killed,  cowardly  and  treacherously;  and  piat  tb^  prisoner  immediately 
fled  the  country  ago  in,  aiid  being  captured  at  Memphis,  denied  (bat  he  had  been  in  the 
county  of  Obion  since  his  first  departtare  otiAhe  11th  of  September,  but  admilted'that  he 
had  returned  up  the  river  to'  witlnn  fifty  miles  of  the  residence  of  the  deceaeed*  Stoi^ 
▼.  Thi  ataU,  4  Humphrey,  34.        ' 

Murder  in  the  second  degree  includes  all  cases  of  deliberate  homicide  where  the  inten* 
tion  ts  not  to  take  Ufi$«  of  which,  homicide  by  a  workman  throwing  timber  fi^om'a  house 
into  the  street  of  a  populous  city,  without  warning,  or  of  a  person  shooting  at  a  fowf, 
mnimofiirandi^  slid  kiUiag  a  man,  are  instances  frequently  given.  WhUeford  v<  Ce^. 
6  Rtindolpk,  721;  Inhere  may,  also,  be' cases  where  death  ensues  daring '  a  riqtous  affray, 
Ander  circumstances  ^hich  would  constitute  murder  at  common  law,  but  whioh,  io. 
consequence  of  the  wantjof  a  specific  intent Jto  take-  life  being  shown,  amount  bottto 
BdardsT  fn  the  second  degree.  Thus,  where  it  appealred  that  the  dece4sed,  darlug.the 
tiots  in  Pktiadelpkui  in  1844,  was  killed  while  a  desultory  fire  was  going  on,  tba  object 
of  which -was  to.  prevent  either  of  two  contending'  parties  from  takine'  possession  of  % 
poeition  which  both  of  them  were  desirous  of  obtaining,  it  was  said  chat  a  homicide, 
eemmitted  under  ^uch  eirCupstanCes,  though  murder  at  common  law,  deliberatioQ 
being  shown,  mrght^  not  be  murdet  in  the  fixet  degree,  and  a  verdict  of  murder  ia 
'  the  second  degree  was  consequently  rendered.  Kino,  Prcs*t,  who  tried  the  case,  how. 
ever,  charged  the  jury,  **  that  if  one  or  mere  of  the  parties  so  engaged  in  an  unlawful 
combat^  dejiber&tely  fire  at  and  kill  an  innocent  third' person,  taking  no  part  in  the  eon« 
flict,  having  no  just  reason  to  regard  him  as  one  of  the  belTigerents,  such  killing  would 
be  murder  of  the  first  degree. ,  tt  Would  prMcnt  the  ease  of  fe  wilfbl,  deliberate  and  pre- 
meditated killing,  perpetmted  with  an-  instrument  likely  to  take'life,  renderihg  the  actual 
perpetrators  guilty  of  jtbe  highest  grade  of  crime  known  to  our  criminal  code.  If  the 
teetimony,  in  your  judgmeiit,**  he  said,  •*  b/ings  clearly-  home  to  the  defendant  such  a 
charge,  he  shpuld  be  convicted.  If,  however,  the  commonwealth,  has  notfblly  satisfied 
year  minds  in  the  affirmative  of*  this  position,  or  If  the  proofs  adduced  by  the  delen- 
da|it  have  rebutted  this  allegation,  or  thrown  a  fai^  doubt  upon  ita  certainty,  you  ought 
not  ahd  cannot  justly  convict  him  of  that  part  of  the  charge  involving  capital  punish* 
ment.**    Com.  ^^Hsre,  4i'sitfM.  jLate  Joitr.401.  ,      ,        '  • 

If  a  pregnalit  Woman  be  killed  in  ta  attehfpt  to  produce  abortion  in  her,  and  it 
Uppeara  that  the  design  of  the  operator  wis  not  to  take  the  life  of  the  mother,  it  is  mur. 
der  in  the  secoiid  degree.    Ex  pmrie  Chaunuy,  3  Aekmtad^  827. 

.  Wherever  die  deliberate  intention  is  to  take  life,  and  death  ensues,  it  is  murder  in  the 
first  degree ;  wherever  it  isto  do  bodily  ha/m,  or  otiier  mischief,  and  death  ensues,  It  is 
murder  in  the  second  degree ;  while  the  common  law  defihition  of  manslaughter  remains 
unaltered.  But  however  cleav  may  be  the  distinction  between  the  two  degrees,  juries 
iKyt  unprequently  make  use  of  murder  in  the  second  degree  as  a  compromise,  when  they 
believe  murder  to  have  been  committed,  but  are  unwilling,  in  consequence  of  cifc^m- 
stances  of  mitigation,  to  expose  the  defendant  to  its  full  penalties.  In  such  cases  courtr 
are  not  disposed  to  distnfb  verdicts^  but  permit  them  to  stand,  though  technically  incor- 
leet  Thus,  where  8.  having  concdiv^d  and  declared  a  d^ign  to  kill  P.,  the  parties 
met  afUrWaids  id'  front  of  S.*s  ewa  hbose,  and  a  quarrel  ensued,  in  which  S.  gave  the 
first  offence;  P.  proposed  a  ^ht;  open  whiah  S.  retired  for  a  very  brief  timp  iiito 
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hiB  honse,*;  armed  iiimsell'  with  a  loaded  pistol,  which  he 'c<^cealed>  in  hie  pocket,. 
anj}  ihstantly  returned  w>  armed  to  tke  ecede  of  quarrel  ^  then  P.  threw  a  briekbai 
at  S.,  which'  did '  tot  lU^  him,  but  falling  short  of  him,  brqke,  tod.  a  small  iragnieiit 
Btrupk  9.*«  cbild,  standing  within  his  own  door,  who  crieid  oat,  apd  his  hearing  his  cjiikl 
crj  out/ but  without  IdbkiBg  to  ttbe  whether  he  was  bart  or  hot,  esclaimed>  *•' he  liaa 
lulled  my. child  and  I  will  .kUl  him,"  advanced  towardji  P.  deliberately  aimed  and  fii^d 
the  pistol  at  him,  then  retreating  with  hissfaoe  toWards^S.,  and  Jthe  shot  took  effect  and 
killed  IP.  A  v.erdvct  of  murdei^  in-  the  second  degree  being  rendered,-  the  6onrt  refused  tik» 
set  it  asidj^    Sktughieri  t.  Com,  11  £eigA,  682.  .      >.  ^  ^ 

;  There  are,  however,  certain  Stores  which,  in .  cases  of  deliberate  homicide,  drair 
fiyrtb,  generally  from  the  courts-  instructions  to  the  jury  tiiat  by  them  a* deliberate  intent 
to  tak<i  liie  is  shown^  Where  a  man  makes  use  of  a  weapon  likely  to  take  life;  where 
he  declares  his  ihtentibni  to  be  deadly;  where  he  makes' preparations  Tot  the  concesUn^ 
of  the  body.;  if  here,  before  the  death,  he  lays  .a « train  of  circumstances  which  may  be 
ealottUted  to  break  the  surprise,  or  baffle  the  curiosity  which  wbuld  probably  be  occa-'. 
siened  by  it}  where^  in  any  way,  evidence  ari^  which  shpws  a  harboured  design  against 
the  life  of  another ^— such  evidence  jfoes  a  great  w&y  to  Six  the  grade  of  homicide  at 
murder  in  the  first  degree;  as  iu  J2csp.  v;  ^tUaHo  Bohf  quoted  atUe^  454.^  -  'V^here  a  nfaii. 
loaded  a  pistol,  took  aim  aU  and  shot  another,  it  was  held  murder  fn  the  first  degree..  Com. 
T.  Smirik,  7  iSbnWs  Zrfitos,  696.  If  one  man  shoot  Another  through  the  h^d  with  a  musket 
or  pistol  ball,— if  he  stab  .him. in  a  vital  part  with  a  sword  or  dagger, — ^tf  he  cleave  hie. 
skull  with  an  axe  or  the  like,— it  is  almost  impossible^or  a  reflecting  and  intelligent  mind 
to  tome  to  any  other  conclusion  than  that  the  perpetrator  of  such  acts  of  deadly  violence 
intehded'to  kill.  Chm*  v.  Daily,  4  Penn,  lAw  Joutnal^  151,  Where  the  defendant  delib-. 
esately  procured  a  bUtchei^s  knife,  and  sharpened  it  for  the  avowed  purpose  of  killing  Vhe 
deceased ;  Cofii..v.  Burgen,  2  Fa«  Ctu^ti  484}  where  he  4}oncealed  a  dirk  in  hie  fereutv 
statin?,. shortly  before  the  jittaek,  that  he^knew  where  the  tsat  of  life  was;  Btnuft^^  case, 
11  Letghy749i  where  he  thrust  iS  hand-spike  deeply  intp  the  forehead  of  the  deceased; 
Swaifi  V.  SUUtt  4  Humphrey^  139;  tl^e  presumption  was  held  to  exist,  that  the  killij9g.was 
wilful.  -See  U.  S.i.  ComciZ,  2  JMason,  94;  WoodMe  v,  StaU,  SAeitMkrd,  656;.SiteleT. 
3rooA^;2  Jtiee'B  1)igf9t\lOii  Com,  v.  Webb,  6  jRaitds/pA,721.  Butitis  not  necessary, te 
warrant  a  conviction  of  murder  in  the  first  degree,  that  the  instrument  should  be  such  as 
would  necessarily  produce  dei^h.  Thus,  where  the  weapon  of  deeth  was*  a  club  not  so. 
tJiick  as  an  ^xe-handiel!,  the  jury,  under  the  charge  of  Uj/d  court,,  rendered  *«  verdfot'of 
murder  in  the  first  degree,  it  appearing  th&t  (he  blow  was, induced  by  ^  deliberate  inten>* 
tion  to  take  liie.  Com.  v.  Mmrtaytfl^  Aakmead,  57.  The  sume  presumption  of  intention  n 
drawn  with  still  .greater  strength  ft'om  the  declared  purpofe  of  the  defendanV  Thus, 
where  the  prisoner,  a  negrp,  said  he- intended  **  to  lay  for  the  deceased,  if  he  froxe,  the 
next  Saturday  night.*'  afid  where  the  homipide  took,  place  that  night;  Jim  v.  filofe. 
5  Httinpkrfy^  174;  wnere  it, was  said|**I  am  determined  to  kill*  the  man  who  injured 
Die;"  Com,  v.  Burgtio^  2  Va,  Gesss,  484;  where  the  prisoner  had  declared,  the  day 
before  the  murder,  that-  he  wouki  certainly  shoot  the  deceased;  Com.'Y.Smkki  7  SMh^i 
Lawf,  697;  wherit,  in  another  case,  the  language  was,  *^  I  will  split  dowp  any  fellow  that 
ia  saUcy';**  Qam,  v.  Mulatlh  Bob^  4  Dtkllao^  146;  wWe  the  prisoner  rushed  rapidly  to  tl^e 
deceased,  and  aimed  atia  vital  part;  Com,  v,ChHaTai  7  Swith*9,  Lawt,  694;^  where  a 
grave  had  been.pifepared  a  short. time  before  the  hoiAicide,  though  the  deceased  was  not 
ultimately  pUced  in  it,  the  whole  plan  of  action  being  changed;  Com,  t.  Zepkon,  Oyer  4r 
Term,  PiilaZ  July;  1844,  MSSJ  JjirhorUm'o  Am.  C.  £,289;  ip  each  of  these.cases  it  was 
held  murder  in  the  first  degree.  It  must  be  noticed .  that  premeditatbn,  in'  the  eye  of 
the  law,  has  no  defined  limits;  and  if  a  design  be  but  the  conception  of  a  moment  it 
is  as  deliberate,  so  far  as  judicial  examination  is  concerned,  as  if  it  wterc'tbe  plan  of 
years.  If  the  party  killing  had  tirne  to  think,  and  did  intend  to  kill,  for  a  minute,  as 
well  as  an  hour  or  a  dfiy,  it  is  a  deliberate,  wilfuli  and  premeditated^  kiUing,  conslitoting 
murder  in  the  first  decree.  .(Torn.  v..iSinit^  7  Smith^o  Laies,  6^7.    - 

In  an  early  cuse  in  Tennessee,  it  is  tn9e,.it  was  said  that  a  pretiouo  intent  to  take  life 
must  be  positively  shown;  Mitchell  V.  StaU^  5  Yerger,  340.;  but  such  is  not  the  opinion 
which  now  obtains  even  \n  that  state.  SUiU  if*  AmerOon.  9  Tenneoo,  6 ;  Dale  v.  State, 
10  YergeTn  551.  If  the  accused,  as  he  approached  the  deceased,  and  first  came  within 
view  of  blm  at  a  short  distance,  then  formed  the  design  tp  kill,  and  walked  up  with  a 
4)uiek  pace,  and  killed  him  without  any  ^nrovocatidn  then*  or  recently  received,  it  is  mar- 
der  In  ,the  first  degree.  "WhiUford  v.  Com.  6  Randclph^l^U  Anthony  Y,.Staie,  1  Meigo, 
265 ;  Re$p.  v.  Mulatto  Bob,  4  Ddllao,  146>.  ^  It  is  true,'*  ta  was  said  ma^  late  case,  HtUs 
act  sayi  4he  killing  must  be  wilfalr  deliberate,  mid,  pr^medit^ted^    fiut  every  intentioDal 
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•ct  ia^  of  eoane,  a  wilfol  one,  and  deliberation  and  premediiatioD  eimplj  ;nean  that  the 
•el  was  ilfMie  with  refl^ctioBt  waa  coneeived  beforehand.  No  apeciBc-  lenigth  of  time  is 
reqaired  for  luch  deliberation.  It  i^oold  be  a  roost  difficult  task  fpv  buinan  wit  to  furnish 
any  salfe  stu^dard  in.  this  particular..  Every  case  most  rest  on  its  own  circuni8tb.nceB.. 
The  iaw»  reason;  and  common  sense-  unite  in  declaring  that  an  apparently  iostaotaneous 
act  maj  be  accompanied  with  such  circurasia|i<^  as  to  leave  no  doubt, of  .its  bein^  the  • 
r^olt  ofpredetermination.**  Com.  v.  Daley  ^  4  Penn.  fjaw  Journal^  156^  Davia  y.  SttUe^ 
9  flkmi^rtfy,  439.. 

It  is  not  neeessafy,  nor  is  it  the  praQtice  to  designate  the  grade  of  homicide  in  the  in* 
dictmenti  iiorthat  the  killing  should  \>e  eharged  to  be' wilful,  deliberate,  and  premedi^ 
Uted.  Com.  v.  Ficibs,  H  Vo.'  Caiea^  387r  MitcJuU  ▼,  SlaU,  5  Yerger^  340 ;  Com.  v.  Flan- 
nag€(H,  8  WatU'A  Serg.  415 ;  Com.  v.  WkUe^  6  Binney,  183 ;  Com.  ▼.  MiUer^  1  Va.  Ctnea^ 
310;  Cem*  ▼•  Oifbert^^  Va.  Cdoeo^  70*  $o  if  murder'  be  oommiited  in  the  perpetration 
of  araon,  rape,  burglary^  or  robbery,  it  is  not  jieoeseary  that  it  shoi^ld  be  so  sellout  ih  the 
indi^menil  Cqnu  ▼.  Flanndgan,  8  WatU  ^  Serg.  415.  In  Pennsylvania  it  is  not  neces- 
sary that  the  indictment  should  conclude,  contrary  to^  the  ^orm  of  the  act  of'  assembly, 
&CI.  Cam.  V,  WhiUf  6  Btiin<]r,'183.  Ohi  an  iadictment  for  murdeff  perpetrated  by  roeaila 
of  poison,  a  verdict  finding  the  pci^oner  **  guilty  in  manner' and  (ibrm  as  itated  in  the  in- 
dietmenl«'*  ie  as  correct  as  .of  murder  in  Uie,  first  degree,  and  sufficientTto  authorize  the 
judgment  of  desih.  Cent.  v.  £aW,  1  W^rton,  535. , 

In  Maini,  the  same  line  of  distinction  seems  to  have  been  taken  as  appears  in  the  foto^ 
going  cflLseSk  In  the  case  of  The  CommonvDealih  v.  Vamey,  Sfkeptey^  J.,  charged  tlie  jury 
2iat  they  could  Qnd  either  of  four  verdicts,  not- guilty;  guilty  of  manslaughter,  guilty  of 
murder'  in  the  second  dlegree,  or  murdeh  in  the  &-8t  degree.  '^  If  it  was  prored  that  the 
prisoner  kiJled  Otis,  the  burden  was  upon  him  to  reduce  the  ofiTelice  from  murder.  The 
distinction  between  murder  in  the  first  and  second  degree  was,  that  it  nuut  bo  proved  that . 
the  deed  was  'done  with,  express  malice,  and  with  an  intent  to  take  Jife*  Murder  in  the 
second  degree. might  be  found  where  there  was  no  indention  to  t^ike  life,  but  it  was  taken 
not-tipon  ainutuftl  coinbat  or  sudden  provocation,  but  in  an  assault  made  in  consequence 
of  preoonceived  anger  or  resentment,  although'  not  ainoonting  to  an.  ititentlon  to  kill. 
That,  id  this  case,  to  reduce  thejoffence  to  manslaughter,  the  prisoner  must  satisfy  theo^ 
or  they'maet  be  satisfied  from  the  fiicti  proved  by  the  government,  thot  the  assault  was 
n6t  the  result  of  preconceived'  anger,  but  upon  some  new, and  sudden  provocation  given 
at  the  time,  or  in  the  mutual  oombat^  If  the  prisoner  went  there  for  the  purpose  ef  fiog* 
ging  the  deceased,  and  did  make  the  assault  accordingly,  and  there  was  no  sufficient  pro- 
vocation to  excite  him  anew,  and  no  mutual  combat,  then,  aHhough'he  did  not  intend  to 
-kili,  he  wonld  be  guilty  ofmurder  in  the  seeond  degree.'*  Com.  v.  Vamey;  8  Boeton  fdno, 
R.  549.    Vide  Wh.  Am.  C.  X.  387-4290,  where  the  above  cases  are  collected. 

.  The  distinction  taken,  in  Ohio,  betTfeen  murder  in  the -first  and  murder  in  the 
Second  degree,  is  different  fi;om  th^t  which  obtains  in  othei-  Stales.'  Thus  it 'was 
said,  in  a  charge  by  Judge  Wright;  **To-  eonvict  of  mudder  in  the  first  degree,  ydu 
mutt,  in  additioA  to  the  points  I  have  mehtioiied;  be  satisfiedi  1;  That  the  prisoner 
per^trated  .the  act  purposely.  ,  3.  That  he  did  it  with  intent  to  kill  3.  That  he  did 
it  of  deliberate  and' premeditated  malice.  To  constitute  deliberate  and  premeditated 
maK6e,  the  intentioh  to  do  the-  injury  must  have  been  deliberated  upon,  and  the 
design  to  do  it  formed,  before  the  abt  ^ipas  done,  thotigh  it  is  nof  required  that  either 
should  have  been  for  any  considerable  time  before.  This  supposes  the  party,  by  reflec- 
tion, understood  what  he  was  about  to  do,'  and  intended  to-'do'  it  in  order  to  do  harm.  If 
•  these  thtnga  are  all  proved,  and 'you  find  the  defbndant  guilty  of  murder  in  the  first 
llegrec,^you  need  examine  no  further.  If  not  proven  to  your  satisfaction,  you  will  then 
examine  further.  *  To  convict  of  murder  in  the  second  degree,  you  must  bo  satisfied  of 
the  geneiAl  facts  common  to  all  the 'of^nces,  which  I  have  stated,  and  also  of  the  follow- 
ing: 1.'  That  the  prisoner  perpetrated  thtf  act'purix)ftely  and  maUciousIy ;  3,  with  in^nt 
to  kill;  and  3,  without  deliberation -or.  premeditation^  If  you  aro^not  satisfied  of  the  con- 
cterenoe  of  these  facts,  you  should  acquit  him,  of  murder  in  the  second  degree,  and  will ' 
be  under  the  necessity  of  examintng  further.**  State  v.  7\Krner,  Wright,  20;^  State  ▼• 
Tmon^  Wri^hty  15;  Sliitet.€fardiner,  Wright,  392,  ' 

To  constitute  the  crime  of  murder  in  the  first  degree,  when  the  porpose  to  maKciobsly 
hin,  with  premeditation  and  deliberation,  fs  found,  the  length  of  time  between  the  design 
so  formed  and  hs  exeeutton,  is  immaterial.    Shoemaker  v.  State,  13  Stant/m,  43. 
If  the  jury  do  not  in  a  mjurder  case  specify  in  their  verdict  whether  they  find  the  pri- 
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■oner  gj^hy  of  miirder  in  the  first  or  mcoimI  degr^  or  -of  iiuui«hiiffiiter«  die  cooit  will 
refuffe  to  poM  lenteilcei  and  award  a^new  trial,  even  if  not  asked  rair. .  State  t.  Taum^ 
Vfright,  ly     -  -    •      .- 

^  In  Ki^rrooKT,  a  statofe  was  passed  in  1801,  9  iMbre&eatf  ^  0romn^  X^Bl^hj  which  a 
similar  distinction  was' supposed  to  have  been  created,  •  but-  at*tbe  next  eessioa  of  the 
legislature  it  was  enacted  that  thejbnner  statpte  should  not  be  so  ooostrned  vs  ^  in'anT 
wa^  to  alter  or  chan|^e  the  idea  of  murder,  as  it  stands  at  'common  law.**  IfyiA.  iS8l. 
Bte  WharUm'i  Am.  Vr.  L:p,  287t^2,  where  most  of  the  statutes  and  cases  are  eol- 
Iscted.  •     -     • 


-\ 
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PO^tCBRmnO  HQBPXS  BT  MALICE  IMFLIBD  PSSSUMPTITE,  OB  HALICX 
-  IW  LAW. 

t  HAVE  before  distinguished  malice  implied  into  tbei^e  kinds :  1.  Whea 
the  homicide  is  voluntarily  committed  without  provociition.  2,  When 
done  upon  an  officer  or  ipinister  of  justice*  8.  When  done  by  a  per- 
son^  that  intends  a  theft  or  burglary,  &c.  ;      '  ^  ^ 

I.  Therefore  touching  the  formerxofthese. 

When  one  vpluntarily  kills  another  without  any  pTovbcation,  it  is 
murder,  for  the  law  presumes  it  to  be  malicious,  and  that  he  Is  hostis. 
humani  generis  s\}-\  it  remains  th^tefore  to  be  inquired,  what  is  such 


"  [1]  The  killing  bein^.  proTod,.  the  inference  is,  that  it  was '  malidous,  and  thit  the 
party  is  guilty  of  murder,  and  it  is  for  the^  aOeosied  to  show  the  oirottmstances  which 
jostify^^ztenuate,  or  eicus^  the  act;  ^ndthis  is  accordant  with  the  ordinary  role  oT 
evidence,  that  the  party  alleging  the  affirmative  must  prove  it — a  rule  which  usually  ap. 
plies  in  criminal  as  in  civil  cases.  Kek/ng^  d7, 1  JSbsf,  P.  G.SSt^^  340;  4  BZ.  Com.  301; 
jRoscoe  Cr,  Ev.  (^  «d.)  20;  The  King  v.  Onely,  9  U.  Ray.  1493,<  and  9  Slrai^e^  773; 
MUcieU  V.  Th9  State,  6  Yerger^  340;  C&mmonweaHh  j,  Knapp,  10  Picle,  484 1  Refa^ 
liea  V.  Mulatto  ^3ob,  4  DaUae^  146;  lfatkaUey*4  ciase,  0  Co^  67  &;  Mavgridge*§  case, 
Kelyng,  119;  HoWwaye^e  ease,  PaZm.  &4&;  Cro.  Car.  131:  Bae.  Ah.  Murder^C^U; 
S  MeNally,  546;  9  Starkie  Ev.  .948;  ArahbM,  Or.  PI  Sl^,  1313;  3  Ckitty^Cr. 
L.  (4  Am.  Ed.)  727;  1  GalbiU,  Cr.  L.  4^5:  Queen  y,  Kirkham^S.  Car.  ^  P.  116- 
117;  King  v.  Greenaere,  8  Car.  ifP.Z5;  People  v«  McLeodi  1  HiU^  436 ;  StaU  r.  ZeL 
ler$,  2  aaUle^d,  243;  PemntybMuia  y.  Honeyman,  BeU,  McF^U  if  jLewia^  Ad^tim,  148, 
161,  250;  282;  Cmmi0nweakh  v.  York,  9  Jlftfc^/,  93. 

The  hiking,  to  be  murder,  roust  be  committed  with  mttlice  aforedionght;  but  wherever 
it  appears  that  a  man  lulled  another,  it- shall  be  intended,  f>rimd  faciei  that  be  did  it 
maliciously,  unless  he  ean  make  out  the  contrary,  by  showing  that  he  did  it  on  a  s^d- 
. den  provocation, or  the  lijke.  1  Haiok, e.  31, s. 32 ;  R.  v.  Oreenaere,  S,Cf.Sf  P,3S. 

And  in  general,,  any  ^rmed  d^ign  of  doitig  mischief  may  iie  called  malice;  and, 
'  therefore,  not  sQch  killing  only  as.  proceeds  from  premeditated  hatrecf  or  tevenge  against 
the  person  killed,  but  also  in  mi^i:^  other  cases,  such  as  is  accompanied  with  those  cir* 
cumstances  that  show  the  heart  to  he  perversely  wick^,  is  judged  to.be  of  maliee  .pre- 
pense, and  consequently,  murder,    ^ihttok.  c.3I,  #.18;  2.  <Sfr.766. 

Foe  when  the  law  makes  use  of  the  term  malice  aforethooghtr  as  descriptive  ef  the 
crirpe  of  murder,  it  is  not  to  be  understood  in  that  narrow  restrained  sense  \o  which 
the  inodern  use  of  the  word  malice  is  apt  to  lead  one,  a  prinoiple  of  mAlevolenee  to  par^ 
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a  t^rovocMioh^  afl  wilt  take  off  the  pre9utnf)ti6ii  bf  sia^lce  in  hiniitliat 
kills  another.  ^  ^  •       \ 

He  that  wilfully  gives  poison  to  another,  that  hath  provoked  hini 
or  iioX,  is  ^uihy  of  wilful  murder,  the  reason  is^'because.it  is  .ah  act 
of  deliberation  odious  in  law,  dndpresunies  malice.[3]-      .    .        ^ 

If  •^.  coiiies  to  J3.  and  demands  a  debt  6f  him,  or  comes  to  serve 
him  with. a  Subpoina  ad  respondendum  ox  ad  lev ttficandumi  ^tid 
JB,  thereupon  kills  «tf.  this  is  murder,  because  it  is  no  provocation. 

fVatts  came  abng  by  th|9  shop  biBrainSj  and  distorted  bis  mouth, 
and  smiled  at  hijii,  BfainakxW^  hinis  it  is  murdef,  for  it  was  no  such 


'  •  .  '       ■  ■  • 

ticutars;  for  the  law  by  the  t^riii  malice  (malitia)  ia  thui  instaYice  meaneUv  that  the 
Atit  b^th  beeii  attendeii  with  sneh  'ciipumeCancee  as  are  the  ordinafy  lymptoim  of  a 
wicked  heart,  regardless  of  social  ddiv;  aad  bent  upon  mischief.    Fo^t,  965, 356,  25^. 

Also,  wherever  a  person  in  cool  blood,  by  way  of  reven^  beats  another  in  sach  9 
ihanner  that  he  afterwards  ^lies  thereof,'he  is  i^nilty  of  murder,  however  unwilling  he 
might  have  bectn  to  have* gone  so  far.    L^avk.  c.  31,  s.  38; 

So  wherv  a  master  or  otAcr  person  In  aothoiity,  inforo  dom«sltco»  exceeds  the  bounds 
of  mpderation  in  administering  correction,  and  death  ensues,  it  will  be  manslaughter  or 
■lurder  accordingto  the  cSruimstances.  *'    .        ^ 

A  blacjcsmith  struck  his  servant  with  a ,  bar  yf  iron  by  'virsy  of  correction  for  inl* 
proper  behaviour,  bjr  whicH  ha  was  killed;  held,,  murder*  A  vromAn-  kicked  and, 
stamped  on  the  belly  of  her  cfiild;  ruled  the  same.  Gtey*9  case,  jKs|.  64,  65;  1  EaH^ 
F.  C.  261.  F(M<«r  262.  '    ^ 

If  a*  man]  resolve  io  kill  the  next  person  he  meeti,  and  do  kill  him,  it  is .  murder, 
although  Wknew  him  not,  Ibr  it  is  universal  malice.  4  Bl.  Com.  400.  •   '.      ' 

Where  the  act  is  committed  deliberately,  and  is  likely  to  be  attended  with  dangerous 
consequences,  the  malice  requisite  to  murder  will  be  presumed;  for  the  law  infers  that 
the  natural  or  probable 'effects  of  aiiy  dct  deliberately  done,  were  intended,  by  its  actor. 
Commoni0M/<A  V*  I>re0;  4  JMotf.  S>91. 

^  Forcing  .a  ^rsoo  to  do  an  act  which  is  Kkelyto  produce  bis  death,  and  >fhii^  does 
produce  it,  is  murder.    Rex  v.  Etans,  1  Aims.  V,  Sf  M»  426. 

And  threats  ipay  constitute  such  force.    Jb,     ^   '         . 

He  who  kills  another  upon  his. desire pr  command,  is,  in  the  judgmeni  of  the  law,  as 
much^  murderer  as  if  he  had  done  it  merely  of  his  own  head;  ■  Rex  r.Sawwtr.i  Ru99, 

.  If  a  man  encourages  another  to  murder  himself^  and  is  present,  abetting  him  while 
be  does  so,  such  person  is  guUty  of  murder  as  princip&l.  If  two  encourage  eacb 
other  to  murder  ibemsetves  toge^er,  dnd .  one  docs  so,  but  the'other  fails  in  the  attempt 
upoA  htmself,  he  is  a  principsl  in  the  murder  of  the  other;  But  if  it  be  'uncertain 
whether  the  deceased  really  killed  himself,  or  whether  he  came  to  his  death  by  accident 

'^before  the  moment  wh^n  he  meant  to  destroy  himself,  it  will  not  be  murder  Ilf  either. 
Rex  V.  Dyeon,  K.  Sf  R.  C.  C.  523.  '' 

'  IVhere  a  wound  is  wil&Uy,  and  without  jtntifiable  cause  inflicted,  and  uHtmately 
becomes  the  cause  of  death,  tin  party  who  inflected  it  is  guilty  of  mUrder,  though  lira 

-  might  have  been  preserved  if  the  deceased  had  not  refused  X^  si&mit  to  a  surgical  opera- 
tion.. Keg.  V.  ^Mland,  2  Jtf.  ^  i2o6.  351.        . 

See  also  .CdmmontoeoiM  v.  DreHf,  i- Maee.  9d\ ;  ReepuhUea  ¥,  Bobr^  4  ZXiUos,  146; 
Penneylvnia  V.  Honeyfnan^.  Addieori^  148;  Ffnnsy^vaitfa  v.  Afcl^aU,  Addieon^  252; 
Penneylvania  v.  Leu>i»^  Addieon,  182;  Commonwteauh  v.  York  J  Boston  Law  Reporter^ 
510;  State  y.ZeHeT9,ZHol9t9d,2^;  SlateY.MerrUl'^1iDev,2e9'f  The  People  v,Mc  Lead, 
1  Hilt,  317;  St^te\.  Tbion,  Wriglit,15;  State  v,. Turner,  Ibid,  20;  Woodeidee  y,,1U 
State,  2  Howard  Mise,  Rep,  656 ;  Dexter  i,  Sjpear,  4  JMoson,  1 15'.  ante  eh,  36  notee. 

[2]  I  Bait,  F.  C.225;  4  9Z.  Com^  200.  (See  ante  Chapter  XXXIII.  nets.)  By  Sta» 
tute^  1  Ft«^  e.  85,  s.  2,  administering  poison  yrbh  intent  to.  murder,  though  no  doath 
should  ensue,  is  m^ade  a  capital  offence.  '       '  ■ 
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provociitk)n  aa  would  cAate  the  presumption  of  malice  in  the  party 
killing.  M.  42  ^  43  EUz.  B.  R.  Brain's  case.j(flf)t;3]    ^^     r 

If  ^.  be  passing  the  street,  and  ^.meeting  him,  (there  being  con- 
yeinient  distai^e  between  «d.  and  the  wall,}  takes  the  waH  oiJl.  and 
thereupon  jSt.  kills  him,  this  is  mqrder;  biit  if  B.  had  justled  A.  this 

justling  had  been  a  provocation,  and  would  have  made  it 
[  456.3  manslaughter,  and  so  it  would  be,  if  a^.  riding  on  the  road, 

B,  had  whipt  theJiorse  of  i^.  out  of  the  track,  and  then  nA. 
had  alighted,  ^d  killed  "B.  it  had  been  manslaughter.  17  Car.  1.  La-^ 
nure^s  case.  * 

In  the  case  of  the  lord  Morlej/y  18  Car.  2.{b)  all  the  judges  met, 
and  it  wa3  agreed  by  all  judges  except  oiie,  that  if  «4.  gives  slighting 
words  to  B.  and  thei;eup6n  B.  immediately  kills  him,  this  is  murder 
in  J?,  and  that  such  words  are  not  in  law  such  a  provocation,  as*  will' 
extenuate  the  offense  into  manslaughter,'  and  the  statute  of  1  Jac, 
catp.^i^oi  slabbing  in  such  ^  case  was  but  provisional,  because  this 
juries  were,  apt  upon  any  verbat-  provocation  to  find  the  fact  to  be 
^inanslaughter ;  but  it  was  there'held,  that  words  of  menace  of  bodily 
harni  would  come  within  the  reason  of  such  a  provocation,  as  would 
make  the  offense  to  be  but  manslaughter. . 

And  many,  who  were  of  opinion,  that  bare  words  of  slighting, 
disdain,  or  contumely,  would  not  of  themselves  make*  such'  a  provo- 
cation,  as  to  lessen  the  crime'  into  manslaughtei;,  yet  were  of  this 
opinion,  that  \t\S.  gives  indeoent  language  to  B.  and  B.  thereupon 
strikes  A  but  not  mortally,  atid  then  A.  strikes  B.  again,  and  then  B. 
kiMs  A,  that  this  is  but  manslaughter,  fOr  the  second  stroke  made  a 
new  provocation,  and  so  it  was  but  a  sudden  falling  out,  and  tho  B. 
gave  the  first  stroke,  and  after  a  blow  received  from*^.,  .8.  gives  him 
a  mortal  stroke,  this  is  biit  manslaughter  according  to  the  proverb 
the  second  blow  makes  the  offtay^  andlhis  was  the  opinion  of  my- 
self and  some  orfiers.[4]  : 

Ther0  was  a  special  verdict  found  at  Newgate^  viz,  A.  sitting 
drinking  in  an  alebouse^£.  a  woman  called  him  a  son  of  a  tcAore^ 
A.  tak^s  up  a  broomstaff,  and  ^at  a  distance'  throws  it  at  her,  which 
hittin'g  Ij^er  upon  the  head  kild  her,^hether  this  was  murder  or  man- 
slaughter was  the  question  iti  P.  26  Car.  2.  it  was  propounded  to  alt 
the  judges  at  Ser/eants-Inn,  i^o  questions  were  named,  1.  Whether 
baro  words,  or  words  of  this  natiire,  would  amount  to  such  a  provo- 
cation, as  wtiilild  extenuate  the  fact  into  manslaughter  ?j(c) 

.   2.  Admitting  it  would  not  ip  case  there  had  been  a  striking 
[457  ]  with  such  an  instrument,  as  necessarily  would  have  caused 

dealh^  as  stabbing  with  a'  sword,  or  pistolling,  yet  whether 

\ 

(ft)  Cro,  mix.  776,  Kel.  131.  (})  Kdyng,  55.  (c)  See  Ktl  131. 

1  w 

[3]  State  ▼.  Toohey,  2  Riee'i  Dip.  104.  Ui  StatetY.  C^omtU,  Q  Magon,  91.  WoodsttUi  v. 
'iStaU,  2  Howard,  Mi$B.  i(.  Q56.   Vatfiet  t.  The  State,  2  Humphrey,  437.   Cqfee  v.  ZV 
State,  "9  Yerfcer,  Z8S. 

[A]  hJXu99,on  a  587.  Foster.  295.  £.  ▼.  Maugridge,  Ktl  128.'  R.  v.  Snotcrl  Leack^ 
151.  Reg.  Y.  Smith,  8  C.  ^.  P.  160; 
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tbis  striking!  that  .was  8o  improbable  to  eaiise  death,  will  not  alte,r 
(he  case^  the  judges  were,  not  HnaDimous  in  it;  aAd  in  respect,  that  the 
consequence  of  a  resolutioh  oa  either  side  was.  great,  it  was  advised 
the  king  sboUd  be  mqved  to /pardon  him;  which  was  accordingly 
done.{5]  , 

A,  and  B,  ate  at  some  difference)  vf,  bids  J7,  take  a  pin  out  of  the 
sleeve  ^^,  intending  thereby  to  .take  an  occasion  to  strike  o^  wound 
J9,  which  B.  doth^  accordingly,  and  then  A,  strikes  B.  whereof  h6 
died;,  this  was  ruled  murder,  1.  Because  it  was  no  pro  vocation,;  when 
be  did  it  .by  the  consent  ^iJL.  2.  Because  it  appeared  to  be  a  ma- 
licious and  deliberate  artifice  thereby  to  take  occasion  to  kill  J9. 

If  there  be  chidiitg  between  husband  and  wife,  and^the  husband, 
strikes  his  wifb  thereupon 'With  a  pestle,  that  she  dies  presently,'  it  is 
murder,  and  the  chiding  will  not  be  a  provocation  toextenucvte  it  to 
manslaughter.  43  £;//jr.  Croin^/.j^iLl  20(  a.(€f)  [6] 

^        '     .  (iT)  See  abo  JTrf.  64 

•[51  na%tV9  qaiM,  1  t^tk^  S68.     TwMf.9  ean,  1  Ld.  Jtoym^,  143.    Wxgg^t  Mse, 
}£eaeA.37d.    12.  v.  iilbto/ett,  7  C.  ^  P.  374.    JfadkKfi'f  oa«e,  7  Leto.  235.  ' 

(6}  An  trnwarnntaUe  impriioninent  of  a  maa's  penon  -haa  Been  bolden  raffici^nt 
frovocation  to  make  a  kfllinf ,  tBven  with  a  ^ord,  manftlaogbter  only.  A»v.  Buckux% 
Sty,  467.  Tfierefore  where  a  eonttable  took  a  man  wiUiout  warrant,  upon  a  charge 
which  gaVe  him  no  authority  to  do  eo,  and  the  priaoner  ran  away,  and  J.  B.,  who  wah 
with  the  cohataMe  all  the  time,  ran  after  U|e  priaoner,  who,  to  prevent  hia  beinff  retaken^ 
kiUed  J.  S.;  it  waa  holden  to  be  inanalaaghter  onty,  although,  whiiat'  under  the  charge 
of  the  .conatable,  the  priaoner  atruck  the  man  who  gave  Uie  charge;  becauae  a  blpw 
under  the  provocation  of  the  iUegal>^arreat  would  not  juatiQ^  the  conaiable  in  detaining' 
himvunleai  the  Mow  were  hkely  to  be- followed  by  dangerona  oonaequencea,  and  formed . 
a  new  and  di^not  ground  of  detainer.    H^  v.  Catnuiii,  tLk'A.  13^;  aee  JL  v.  Tk$mp^ 

So  whire  a  creditor  placed  a  man  at  the  chamber  door  of  liia  debtor,  with  a  aword 
drawn  to  prevent  h|m  from  eacaping,  while  a  bailiff  waa  aent  for  to  arreat  him,  and 
the  debtor  atabbed  tho  creditor,  thia  waa  held  manalaugkter.    R,  vi  WUhen*  1  EomL 

F.  aass.  '  . 

]  There  are  other'  inataU^  where  alight  provocation liaa  b6en  conaidered  aa  estenuat- 
iog  the  guilt  of  homicide,  upon  th^  ground  that  th6  oondoot  of  the  party  killing,  upon 
aoch  provocation,  might  fairly  be  attributed  to  an  intention  to  chastiae  rather  than  to  a 
cruel  and  implacable  maliocr  Bat  it  muat'  appear  that  the  puniahment  waa  not  ur^ed 
with  brutal  violence.  Tbuf,  were  A.  findiug.  a*  ttvapa^aer  upon  hia  fand,  in  hia  pasaiool 
heat  him,  and,  unluckily,  happened  to  kill  him,  it  waa  holden  to  be  manalaughter.  FM, 
it.  91.   1  Jhu9.  on  CrtmM,  583. 

So  where  a  peraon,  whoae  pocket  haa  been  picked,.  eneoura|ped  by  a-  mob,  threw  the 
piek.pocket  into  a  pond,  for  the  purpoae  of  duoking  Mm,  but  he  waa  unibrtunaiely 
drowned :  thia  waa  holden  to  bemanalaughter.    R.  v.  iZoy,  1  Ea9t^  P^C,  Sd6.. 

It  aeema  to^  agreed;  that  no  breach  of  a  man*a  word  or  promiae,  no  treapaae  either 
to  landa  or  gooda,  no  affront  by  bare  worda  or  geftorea,  however  faJae  or  malicioua  it 
nay  be,  and  aggravated  with,  the  mOat  provoking  cirfumatancea,  will  ezcufo  him  frouk 
beiqg'guilty  of  murder,  who  ia  ao  far  tranaporied  thereby  aa  immediately  to  attack  the 
peraon  who  offencb  him.  in  auch  a  manner  aa  manifeatiy  endaU^a  hia  life,  without . 
giving  him  time^  to-put  himaelf  upon  hia  gukrd ;  -  if  he  kilb«him  in 'purauanoe  of 
auch  an  aaaault,  whether  the  peraoU  alaio^  did  at  all  6gfat  In  hia  defence  or  not,  for 
•o  bale  'andf cruel  a  revenge  cannot  have  too  aevere  a  oonetruction.  1  Hawk.  e.  31. 
•.33,      -    ;  * 

Nor  canaiiy  provocation  whatever  render  homicide  justifiable,  or  even  ezeoaable;  the 
VOL.  1.-^1 
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II.  The  siecond  kind  of  malice  implied  is,  when  a  lAioister  of  jus- 
tice, as  a  ,ba4iLff,xx>nstabie,  or  watohraaoy  ^e»  is  killed  ia  the  execu- 
tion of  bis  office^  in  such  a  case  it  is  murdec      ■   ^     ' .    -  ■ 

If  the  sheriff's  bailiff  comes  lo  execute  a  {process,  but  hath  not  a 


least  it  cap  amoont  to  is  msnal^iightftr.  If  %  man  kill  aDotber  anddenly,  wiflioot  aii^,  «r 
without  a  considerable  proTocation,  the  law  iropliee  malice,  and  the  homicide  ia  murder; 
batjf  the  provocation  were  great,  an3  such  ae  must  have  pre^itiy  provoked  hiaiy  the  kitt- 
ing is  roanslaogbter  onljr.    KeL^lSS,  FoH,  290, 

If  a  ifian  pnU  another Vndse,  or  oiler  him  anj  other-great  personal  indignity,  atod  tbi 
other  thereupon  immeidiateij  kill  him,  it  is  manslaugbter  only.  .  Ed,  135,  4  BL  (km,  191. 
But  slight  provocation  even  by  a  blow  will  not  extenuate- the  crime  whve  the  revenge  b 
disproportioned  to  the  injury,  or  outrageous  and  barbarous  in  its  nature ;  as,  if  a  man, 
upon  being  ffenUy  poshed  by  a  policeman  to  make  bim  mpve  on  when  causing  an 
obstmetiop,  kill  him,  this  ia  murder,  fieg.  v.  Bhgoj^  S  C.  if  P.  167.  ^^  »^  ^Ml 
MA^s  tase^  F(M<.  392.    R.  yi.  L^nch,  S  C.  Sf  P.  dOA, 

'  Soi  if  a  fiither  see  Ailother  person  m  the  act  of  committing  an  unnatural  crime  with 
his  son,  and  instantly  kill  him,  it.  is  manalaughtiu^  o^y. ;  but  if,  hearing  of  it,  be  go.  in 
quest  of  the  party  and  kill  him,  it  is  aiurder.  Meg,  t.  Fitfitr^  8  C,  ^  P,  J  89.  See  J^ 
ter.  182.    -^  .  '  ; 

Simhfe^  if  A.  kill  H.  under  provocation  of «  blow  not  aq^eientiy  violeBt  Ja  itself  fo 
render  the  killing  manslaiurhter,  but  tlie  blow  be  aooovnpanied  by  very  aggravating 
words  and  gestures,  that  ww  be  bnt  manslaughter  in  A^   Reg.  y.  iSSkenooocO  Cmr.  9 

in  a  case  where  there  had  been  motua)  blows,  and  then  upon  one  of  the  pavtist 
being  pushed  down,  on  the  ground,  the  other  stamped  upon  his  stomach  and  beDy  with 
great  force,  and  theret^  killed  him,  it  was  considered  only  to  be  mynalaiivhter.  K^  w» 
Ay€9,  I  Ru$9,  C.  Sf  M.i9e;  R.if.R.  C.  C,  166.  But  in  tb^  (kmm  of  Rex  v.  7%erps^ 
I  Lemti  C,  C.,  ^t/sy,  /.  intimated  that  death  caused  5y  iip-an^-doipii  ^ghting  would 
be  mhrder* 

In  the  case  of  death  by  stabbing',  if  the  iory  are  oTopinipn  that  the  wound  wu 
inflicted  by  the  prisoner  while  smiting  jumjor  a  provocation,  so  recent  and  so  strong 
that  the  prisoner  m^  fas  considered  as  not  being  at  the  moment  master  of  hie  o^a 
understanding,  the  onenee  will  be  manslaughter;  but  if  there  bad  been«  after  the  provo> 
cation,  so^cient  time  for  the  blood  to  cmil,  for  ^roMoo  to  resume  its  seat,  before  the 
mprtal  wound  was  given^  the  ofllenoe  will  amondtto  murder;  and  if  the  prisoner  displaj 
thought,  contrivance,  and  design  in  the  mode  of  possessiiig  himself  of  the  ^e^pon, 
and  in  again  replacing  -  it  immediately  nifler  the  blow  was  struck,  such  exercise  of 
^trivanee  and  design  denotes  rather  >he  presence  of  Judgment  and  reason  than  of 
violent  and  ungovernable  passion.  Per  Tindal^  C»  J.  &«  v.  Hamward^  6  Car.  A^* 
157.  '  -     ,  ■  ,  . 

It  was  held  to  b^.^no  excuse  for  killing  a,  man  who  was  oat  at  nigh^  dreseed  in  whit« 
as  a  ghos.t,  for  the  purpose  of  frightening  the  neighbourhood,  that  he  could  not  otherwise 
be  taken.    Rex  v.  iSbiOA,  1  Ruu.  Cj,  4r  m»  459. 

Where  the  prisoner,  who  was  a  .butcher,  had  employedthe  deceased,  a  shepherd  boy, 
to,  tend  aoipe  sheep  which  were  penned;  and  h|B  had  negligently  saffered  some  of- them 
to  escape  through  the,  hurdles;  and,  the  prisoner,  upon  seeing  ^U  ran  towards  the  boy, 
and  taking  up  a  stake  which  ^as  lying  on  tb^  .ground,  threw  it. at  him,  and  inflicted 
an  injury  of  which  he  ^ed :  HMi  that  under  tm  circumstances  it  w^a  a  ijuestion  for 
the  jury  whether  it  was  murder  or  manshuijgbtet;  th»j  found  the  latter.  Rex  v.  ^iggM^ 
I  Leach,  a  C.  319..    »  .  '     . 

As.an  asaault,  though  illegal,  will  hot  induce  the  crime  of  the  party  kitting  the  person. 

•  assaulting  him  to  mansti^Ugkter,  when  the  tevenge  is  disproportionate  ^nd  barbarous^ 
much  less  will  such  personal  restraint  find  coercion  as  one. man  may- lawfully  use  to- 
wards another  form  any  ground  of  extenuation*  Rex  v.  WiltiMghb^^  1^/tasa  C.  if  M, 
437 ;  1  Eaet,  P.  C/288,    And  see  Rex.  v.  SUadmun,  1  JBeist,  P.  €.  234 ;  Rex  T.  AaOor, 

*  1  Eaet,  P.  C.  277 ;  Rex  v,  MUion^  1  Efiet,  P.  C.  41 1 . 

If  A.  atands  with  an  offimsive  weapon  in  the  doorway  of  a  room,  wrongfiiUy  to  pre- 
Tent  J.  jSw  from  leaving  it,  and  others  froto  entering,  and  C*  who  has  m  right  hi  the  room. 
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lavfirl  ^psrarrant,  as  if  tbe  Daoie  pf  th^  bailiff,  plaiotiff,  or  defendant  bb 
interlined  or  inserted  ^fter  the'  sealiog  Ihereof  by  the  bailiff  himself, 
or  anjr  other,  if  such  bailiff  l^  killed,  ii  is  but  manslaughter,  and'  not 
murder. 

But  if  a  process  issuing  out  of  a  court  of  record  to  a  seijeant  at 
mace,  Sheriff,  or  other  minister,  be  erroneous,  as  if  a  Capiat  issue, 
when  a  Distringas  should  issue,  yet  the  killing  pf  s(lch  a  minister  ia 
the  execntion  of  that  process  is  murder,  aUho  he  .execute  the  prpcess ' 
in  ttie  night,(e)  or  upon  a,  Siindjay.{f)   Mack^Uy^s  case,  9^  C^,  Rep. 

But  irtbe  process  be  executed  out  of  thet  jurisdiction  of 
the  court,  the  killing  of  the  minister  is  only  manslauf^hter,  [  458  2 
and  so  it  is,  if  the  issuing  of  thq  process,  were  void,  and  co* 
ratn-nonjudice.  -        '  / 

A  bailiff  or  officer^urti^  ^  eonu9  may  arrest  a  man  withoat  show* 
ing  liis  warrant,(^)  and  a  private  bailiff  need  not  show  his  warrant 
iipoQ  the  arrest,  tiU  the  party  arrested  demanci  it,and  therefore,  if  the 
parly  arrested  kill  a  bailiff  u^poa  the  arrest  without  spch  a^  warrant 

(/)  9  Co.  fiS.  b,  for  mlQiglerial  acts  might  kwfally  be  executed  upon  a  /StoiUlfiy^  bat 
siiice  ov  aathor  wrote*  the  law  ia  altered  in  thii  respect;  for  by  S9  Car.  2.  m^  7.  all 
ptoceM,  wazrants^  Sfc  served  oe  exeented  'on  a  Sunday  are  void,  exempt  in  eases  of  trso- 
abn,  felony,  or  breach  of  the  peace,  so  that  doit,  i^  omoer  arresting  a  man  upon  a  Wac* 
xmnt  on  a  Amday  i%  as  if  he  ha4  hl^a  arrested,  withoat  any  warrant  4t  nU.  - 

(g)  The  the  party  do  deijnmd  iu  thl^i  is  intended  of  die'  idrsrrant  oonstittatii'g'him 
bailiff;  but  as  to  tlie  writ  or  process  against  Um  party*  there  is  jio  difference  be- 
tween a  public  or  a  private  bailiff,  for  in  either  case,  if  the  party  submit  to  the  arrest, 
and  do  demand  h,  he  is  bound  to  shew  n^  whose  suit,  for  what  cause,  out  of  what 
court  the  process  issues,  and  when  and  where  returhable.  5  Ce.  54  a*  9  Cck 
«9.  «. 


»*^ 


struggles  with  him  to  get  his  weapon  from  him,  upon  which  D.,  a  comrade  of  it.,  staba 
C,  it  win  be  murder  in  D.  if  .0.  dies.  Rex  v.  Longden,  R.^R.C.  C.238}  1  IZiiss. 
<?.  *  Jlf.  439. 

A  bare  trespass  against  the  property  of  another,  not  his  dwellmg-hpuse,  is  not  a 
suQcient  provocation  to  warrant  the  owner  in  using  a  deadly  weapon  in  i()i  defence;  . 
and  if  he  do,  and  with  it  kill  the  trespasser,  it  will  be. murder.    If  the  beating,  however^ 
be  with  an  instrument,  and  in  |i  manner,  not  likely  to  kill,  it  will  .be  no  more  than  man*    ' 
alaughter.    80,  if  any  one,  under  colour  or  ^laim  of  Ic^al  authority,  unlawfully  arrest^' 
or  actually  attempt  or  o^er  to  arrest  another,  and  this  Mtter  in  his  resistance  kllia  ihe 
aggressor,  it  will  be^no  more  than  manslaughter.     80  if  one,  not  a  stranger,  aids  the 
injured  party  by  endeavouring  to  rescue  him,  or  i6  prevent  an  unlawful  arrest  when    ' 
actually  attempted.    danmwwtaUkt,  Drew^  A  Jl&i€$»  391,  ^  ^ 

£ee  Woodkead^s  case,  iLetpin^  163;  Cro.,  Eliz.  778;  Kel  131 ;  Lanntaff**-  case, 
1  Lnetn,  1 62 ;  Sua$  v.  Yarb6rouffh,  1  Hfttoiba,  (^.  C.)  ffcp.  78 ;  State  v.  Tacket,  ibid.  310 ; 
Allen  V.  The  States,  5  Verger^  433;  SUAt  ▼.  Ford^  1  Spear9^  146;  Jeco6  v..  l%e  State^ 
I  Humphrey^  493;  StaHe  yiPiver^  3  Hayi0OiK2«  R,  39;  Slate  v.  M(trgan,  S  hedell,  136 1 
StaU  V.  Fergvwn^  3  lEU,  619 ;  SlaughUr  v.  The  CuminonweaUh^  11  %eigh^  681;  State  v.  . 
kcCarty,  I  i%>fars,  364.  ... 

Among  equals  the  general  rule  is,  that  words  are  not,  but  blows  arp  a  sufficient 
provocation ;  yet  there  may  be  words  of  reproach  so  aggravating  when  uttered  by  a 
slave,  as  to  excite  in  thu  white  man  the  temporary  fury,  which  negatrscf  the  charge  of 
malice.    £l^te  v.  Jarrott,  1 /re<£i//,  76. 
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$hewn«  it  is  murder;  and  so  it  is^  if  a  Serjeant  at  mace/njakes  the  ar- 
rest without  showing  Msm^ce^  ibidem  Mackaliy8C^se,{h) 

A  bailiff  jurux  ^  cotitis  had  a  warrant  to  arrest  Pew  upon  a  Ca-- 
piasj  and  came  to  arrest  him/nqt.  using  any  words  of  arre^,  Pew 
said,  Stand  off^  I  know  you  well  enough^  come  aii/onr  pertly  the 
bailiff  takes  hold  of  him,  Pew  thrusts  him  through;  it  was  ruled  mur- 
der^ tho  he  used  no  words  of  arrest,  nor  showed  his  warranty  for  pos- 
sibly he  had  ijot  time.  P."  6  Car.  I.  J5.  It.{i] 

A  bailiff  having  a  warrant  to  arrest  Cook  upon  a  Capias  ad  saii^- 
faciendum  came  to  Coo^V  house,  and  gave /him  notice,  Cook'me^ 
naceth  to  shoot  hini  if  he  depart  tiot,  yet  thef^bailiff  departs  not,  b,ut 
breaks  open  the  window  to  n>ake  the  arrest.  Cook  shoots  him,  and 
kills  hiui;  it  was  ruled,  1.  That  it  is  not  mui'der,  because  he  cannok 
break  the  'house,(A;)  otherwise  it  had  been,  if  it  had  been  upon  aa 
Habere  facias  po9sessionetn.{J)  2.  But  it  was  manslaughter,  because 
he  knew  him  to  be  a  bailiff.  But  3.  Had  he  not  known  trim  to  be  a 
bailiff,  or  one  that  came  upon  that  business,  it  had  been  no  felony, 
because  done  in  defense  of  his  house.  P.  .15.  Car.  B.  R.{ni) 

But  if  a  sheriff  enter  the  house  by  the  outward  d66r  open,  be  or 

his  bailiff  may  break  open  the  inward  doors,  tho  the  process 

[459^]  be  without  a  Aon  omi7/o^,  aud  therefore  the  killing  of  him 

.      /     in  such  case  is  ipurder.  Af.  17.  Jac.  B.  B,  White  and  Wilt^ 

shire.{n) 

If  the  sheriff  or  bailiff  have  once  laid  hands  upon  the  prisoner,  and 
8o  began  his  execution,  he  may  break  open  the  outward  doors  to 
t^ke  him,  Sir  fVilliam  /^>A6^^case,(o2and  if  the  warrant  be  directed 
to  ^ve  bailiffs,  two  or  three  may  make  execution  j  resolved  in  fVhiie^s 
casej  ubi  hipra.  -     .      \ '•       .• 

Upon  a  warrant  against  a  felon,  or  one  that  hath  dangerously 
tirounded  another,  or  for  surety  ef  the  peace,  or  good  behaviour,  the 
constable  n^ay  break  open  the  door  where  the  offender  is,  Dalt.  cap. 
7S,(p)  and  ^  may  the  sheriff  or  his  bailiff  upon  a  Capias  utlega- 
iun\^  Capias  pro  fine,  or  other  process  for  the  king,  if  not  opelied 
upon  demand. 

The  constable  of  the  vill  o[\S.  comes  Into  {he  vill  of  B.  to  sup- 
press some  disorder,  and  in  the  tumult  the  constable  is  kildjn  the  vill 
of  B.  this  is  only  ihanslaughtef,  because  he  bad  no  authority  in  J}, 
as  constable. 

But  it  &eems,  that  if  the  constable  of  the  vill  of  Ji.  had  A,  pairticu* 
lar  precept  from  a  justice  of  peace  directlBd  to  him  by  nam^e,  or  by 
the  name  of  the  constable  of  t^.  to  suppress  a  riot.iti  the  vill  of  jff.or 
to  apprehend  a  person  in  the  vill  of  B.  for  some  misdjenaeanor,  and 
within  the  jurisdiction  and  conusance  of  the  justice  of  peace,  and  in 
pursuance  of  ttiat  warrant  he  go  to  arrest  the  party  in  B.  and  in  exe- 
cbtiou  of  hi's  warrant  is  killed  in  B.  this  is  murder  \  for  tho,  in  such 

(&)  9  Co.  69.  a.  (m)  CriC  Car.  537.  W.  Jtmf^  4^. 

(i)  Cro,  Car.  183.  '  (n)  Paltnmr  52. 

(ir)  5  Co.  92.  h.  Semawui*^  ctM.  (o)  Cited  in  WKUe*$  case,  Palmer  53. 

(i)  5  Co.  91.  5.  ij?)  A««9  EdU.  cajp.  127.  p^  426. 
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case,  it  seems  the  .consttible  was  not  boiind  to.  execute  the  warraifit 
out  of  his  jurisdiction,  nQither.  could  he  do. it' singly  viriute  officii^  a9 
constable  of  Jl.  yet  he  may  do  it  as  bailiff  dr  minister  by  vhrtue  of 
the'  warrant,  and  the  killing  of  him^  is  murder,  as  wqH  as  if  he  had  ^ 
been  constable  df  the;  hundred  wherein  •/?,  and  S,  lie,  or  sheriff  of 
the  coxinty ;  foe  a  Jastice  of  peace  may  for  a  matter  within  his  juris*  - 
diction  issue  bis  warr^int  to  a  .private  person,  as  seriraot ;  but  then 
such  person  must  shew  his  warranty  or  signify  the.  contents  o|  it. 
14^.  8.  16;<r.  -"'.:'-'  ^' '  .'\      --,     .  _  J     ^ 

.  And  altho  the  warrant  of  the  justice  be  not  in  strictness 
lawful,  as  if  it  express  not  the  cause  particularly  enough^-[[  460] 
yet  if  the  matter  be  within  his  jurisdiction  as  jiistice  of  peace, 
the  killing  of  such  officer  in  execution  of  bis  warrant  is  murder ;  for 
hi  such  i;a3e  the  officer  cannot  dispute  the  validity  of  the  warrant,  if 
it  be  under  seal  of  the  justice.  •14  jK  B.  16^1 

If  wf.  and  j5.  are  constables  of  the  vill  of  C..and  th^re  happens  a 
riot  or  quarrel  between  several  persons,  •A.  joins  with  one  party,  an^ 
cbmniaiids  the  adverse  party  to  keep  the  peac6,  B^  joins  with  the 
oth^r  party,  and  in  like  manner  commandj^  the  adverse  party  to  keep 
the  peace,  and  the  assistants  and  party  of  ^.  m  the  tumult  kill  B,  it 
seems  that  thi^  is  but  manslaughter,  and  not  murder,  in  ae  much  ad 
the  officers'  and  their  assistants  were  one  engaged  against  the  other, 
and  each  had' as  much  authority  as  the  other.     .  .     .        .  ^ 

But  if' the  sheriiff  having  a  w^it  oi  Habe^^e  facias  possessionem 
against  the  hpusQ  and  lands  of  ^..  and  Jii  pretending  it  to  be  a  rio'ti 
upon  himf  gain  the  constable  of  the  vill  to  assist  bim,  £tnd  to  suppress 
the  sheriff  or  his  bailiffs,  and  in  the  conflict  the  constable,  is  killed, 
this  is  not  so  much  as  manslaughter ;  but  if  any  of  the  ^eriff 's  offi« 
cers  were^  killed,  it  i^  murder,  because  the  constable  had  po  authority 
to  encounter  the  sheriff's  proceeding  or  actingl)y  virtue  of  the  king's 
writ. 

If  a  constable,  or  tithing<-man,  pr  watc^hman  be  in  execution,  of  his 
office,  and  be  killed,  it  is  murder ;  and  in  all  cas^ps  of  implied  nialice, 
or  malice  in  lawj  the  indictioent  need  not  be  special,  but  general  e;r  . 
malitiil  sud  prmcogitntd  interfedt  ^  murdravitj  and.  the  malice  in 
law  maintains  the  indictment.  9  Co,  Rep,  68.  MackaUy^s  case. 

But  now  touching  tbe  point  of  notice. 

1.  It  is  not  necessary  to  make  it  murder,  that  the  party  killing 
knbw  the  person  of  the  bailiff,  constable,  or  watchman. 

2,.  If  he  be  a  hd\\\S  jurus  4*  conusy  it  iseems  there  is  no  necessity 
for  him  to  notify  himself  to  b^  such  by  express  words,/but  it  shall  be. 
presumed  that  the  offender  knew  him,  as  it  seems  by  the  book  9  Co* 
Bep* '^9,  d.Mackalli/^s  CdLse\  gusere. 

3.  But  if  it  be  a  private  bailiff,  either  the  party  must  knoAV 
that  he  is  so,  as  in  Pew^s  case  before,  or  there naust  be  ^me  £  461  ] 
such  notification  thereof,  whereby  the  parly  may  know.it,, 
as  by  saying,  /  arrest  you,  which  is  of  itself  sufficient  notici^,,and 
it  is  at'theperil  of  the  party,  if  he  kill  him  after  diese  wocds,  or 
Words  to  that  effect  pronounced^  for  it  is  murder,  if  de  facto  it 
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falls  otity  that  he  were  a  bafljffy  and  had  a  warrant.    9  Co.  Rep.  uH 
$Upra. 

4.  A  cotistable  coining  to  appfaise  a  sudden  affray  in  the  day  time 
in  the  villagey  whereof  he  is  constable^  it  seems  ereryonane^r  officio 
is  boiund  to  take  notice  that  he  is  the  constable,  because  he  is  to  be 
^^hosen  and  swor;)  in  the  leet,  where  all  resiants  are  to  attend,  4  Co. 
Rep.  40:  b.  }^<7un^'«  e&se  \{q)  but  it  id  not  so  in  the  night-time,  unle^ 
there  be  some  notification,  tnatlie  is  the  constable; 

5.  But  whether  it  be  in  the  day  or  night,  it  is  sufficient  notice^  if 
he  declare  himself  to  be  the.  constable,  or  cpmmtod  the  peace  in 
king^s  nam^,  and  the  like  for  any  that  come  in  his  assistance,  dr'for 
a  watchman,  &c.  aiid  therefore,  if  any  of  them  are  killed  after  soch  si 
ni>tification,  it  f3  murder  i^  them  that  kill  him.  9^  Co:  Rep.  SB.  b* 
Ma€kally^9C9SQ. 

And  these  differences  may  be  collected  out  of  the  books,  A  Co, 
Rep.4(y.  Young* s  case.  ^*  Et  en  cest  case  fuit  teniis  per  totam  cu^ 
n'eim,  que  si  sur  affray  fait  le  constable  and  diutres  en  son  assist- 
ance veignont  a  suppresser  le  affray  &  a  preserver,  le  peace,  &  en 
fesant  lour  offi6e  le  constable  qu  ascun  de  ses  assistants  soit  tue;  ceo 
est  murder  en  ley,  coment  ^ue  le  murderer  ne  scavoit  le  party,  que 
fuif'tue,  &  Ccnnent,  que  le  affray' fuit  sodein,  pur  ceo  que  le  Con- 
stable &  ses  assistants  veigne  per  authoritie  del  ley  pur;  le  garder 
del  peace  &  a  preventer  le  danger^  que  poit  ensuer  per  l§  infreinder 
de  ceo,  &  pur  ceo  le  ley  adjudgera  ceo  murder,  &  que  le  murderer 
avoit  malice  prepense,  pur  ceo,  que  il  oppose  Iny  ttL^s^^  encon(er 

le  justiciQ  del  realme,''&  issint  de  le  yiscont,  on  son  bailiff, 
[462]  6u  watchman  en  fesant  son  office.''^    And  9  Co.  Rep.  69. 

Mackally^a  CB^Qy  where  it  was  objected,  that  the  Serjeant 
at  mace  did, hot  show  his/mace,  whereby,  the  offender" might  know 
him  to  be. an  officer;  jret  if  was  ri|led,  that  the  killing  of  him  was 
murder,  I.  Because  it  was  found,  that  he  ^as  servient  ad  clavam^ 
juratus  5*  cognitu^y  and  a  bailiff  yt/fw*  Sf  eofius  need  not  show  his 
warrai^t,  tho  demanded,  nor  another  bailiff  without  demand;  and 
When  the  books  Speak  of  a  hdXWS  juru3  fyeonus,  it  is  not  necessary 
that  he  be  knowiifto  the  party  arrested,  but  it^  is  sufficient  if  he  be 
commonly  known*  2.  <'Si  notice  fuit  requisite.il  done  sufficient 
notice,  quant  il  A\i  jeo  toy  arrest  in  le  nosme  le  roy^^c.  Et  le 
party  a  son  peril  doit  luy  obeyer,  &  A\  nad  loyall  garrant,-il  poit 
aver  son  action  de  faux  imprisonment,  issint  que  in  cest  ease  sans 
question  le  serjant  he  besoigne  a  monstre  son  mace,  car  sils  serra 
chas6  a  monstre  lour  miaee,  ceo  serra  warning  al  party  destre  arrest 
a  fuer.  / 

H.  ^4  Sf  ?5  Car.  2.  A  great  number  of  pfersons  assembled  in  a 
house  called  Sissinghurst  in  Keritf  issued  out  and  comifiitted  a. great 
riot  and  batiidry  upon  the  possessors  of  the  wood  adjaicent;    One  of 

'      •  .  .  .  ^  c  •    - 

(q)  THq  reaspn  here  giveiv.by  our  author  is  not  mentioned  in  thin  case,  but  it  is  tbesre 
held,  that  a  person**  actin|f  as  constahle  is  «  sufficient  notificatioo,  altho  the  psrtjr  do  acijt 
otherwise  Imow  him  to  hiS  so.      • 
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their  nain^^  viz.  A,  wto  knQwn»  the  test  were  not  known ;  a  war** 
rant  was  obtain'd  from  a  jt^stice  of  peace  to  apprehend  thci  said  w^» 
Md  <)Wersi. other  persons  UnKnown,  which  were  all  together  in  &V 
iingf^ttrst' house,-  The  constable,  with  about  sixteeu  or  twenty 
called  to  bis  assistance,  canae  with  the  warrant  to  the  house,  and 
demanded  entrance,  and  acquainted  some  of  the  persons  within, 
that  he  Was  the  constable,  9nd  came  with  the  justice's  warrant,  and 
denaanded  •/?.  with  th^  rc^st  of  thef  offenders,  that  were  Ihen  iq  the 
house,,  and  one  of  the  peirsons  within  dame  and  read  the  warrant, 
^lit  denied  admission  to  the  constable^  or  to  deliver  Ji.:ox  any  of  the 
malefaGtofs,  but  geing  in  commanded  the  rest  of  the  copapanjr  to. 
stand  %6  their  staveis :  the  co|istabIe  and  bis  assistants  fearing  mis- 
chief went  away,  and  being  about, five  ro(}  from;  the  door,  B,  C.  D. 
JS*  F.  4*^,  about  fourteen  in  number,  issued  put  and  pursued  the 
constable  and  his  assistants;  the  constable  commanded-  the\pea^, 
yetr  they  fell  oti  and  kild  one  of  the.  assistants^  of  the  con* 
stable,  and  iH^oiinded  p'thers,  and  then  retired  into  the  house  f  463  3 
to  the  rest  of  their  cotupany,  which  were  in  the  housne, 
whereof  the  said  V?.  and  one  &.  that  rpid  the  warrant,  were  two, 
farvWhich  the  said  ^.  B.  C.  D,  E.  F.  G.  and  divers  others  were  iri- 
dicted  of  nnird^r,  and  tried  at  the  king's  bench  bar,  wherein  these 
points' were  unanimously  agreed. 

.  1..  That  altho  the.  indictment  were,  that  B.  gave  the  strokp,  and 
the  rest  were  present,  aiding  and  assisting,  tho  in  truth  C.  gave  the 
jBtroke,  or  that  it  did  not  appear  upon  the  evidence,  which  of  them 
gave^the  stroke,  but  only  that  it  was  given  by, one  of  the  rioters,  yet 
that  evidence  w'as  sufficient  to  maintain  t^  ind^c^menf,  for  in-  law  it 
was  the  >  stroke  of  all  that  party,  according  to  the  resolution  ia 
Mackalty^s  case,  9  Go,  ltep.,67.  b^ 

2.  That  in  this  case  kll,  that  were  present  and.  assisting  to Ihe 
rioters,  were  guilty  of  the  death  of  the  party  slain,  tho  they  did  not 
all*  actually  strike  him,  or  any  of  the  constable's  company. 

3.  That  those  within  the  house,  if  they  abetted  of  counselled  this 
riot,  were  in  law  present,'  aiding,  and  assisting,  i^  principals  as 
well-'as  those  that. issued  out  and  ieictually  committed  the  assault, 
for  it  waS'  b'ut  within  five  rod  of  the  house,  and  in  view  thereof, 
and  all  done  as  it  were  in  the  same  instant;  vide  ibrd  Bacre*s  case 
before.  .  - 

:  4.  That  here  was  sufficient  notice,  that  it  was  the  constable 
before  the  man  was  filled, ,  1.  Because  he  was  constable  of  the 
same  vill.  2.  J^ecause  he  notified  his' business  at  the  door  before 
the  assault,  t;i>.  that  he  xame  with  the  justice's  warrant.  S.  Be- 
causb  after  his  retreat,  and  before  the  man  slain,  the  constable  com- 
manded the  peace,  and  notwithstanding  it;^the  rioters  fdl  on,  and 
kild  this  party. 

5.  It  \tras  resolved,  that  the  killing  of  the  assistant  of  the  constable 
Was  ufiurd^r,,as  well  as  the  killing  of  the  constable  himself. 

6.  Tt)at  those,  that  came  in  the  assistance  of  the  constable,  tho  hot 
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npecrMy  called  thon^niKo,  are  under  the  same  protectida  as  they  thai 
are  called  to  his  a^staoce  by  name. 
.  7.  That  altho  the  constable  retired  with  his  company  upon  the  trot 

delivering  up  of  tt^.  yet  the  Killing  of  the  assistant  of  the  con* 
[464]  stable  iii  that  retreat  was  tntifder.     1.  Because  it  was  one 

continued  act  in  the  pur^ance  of  his  office,  bis  retiring  was 
asi^necessaryj  when  he  could  not  attain  the  eflfi^  of  his  warrant,  ^nd 
was  in  effect  acontinoatioh  of  theexecution  of  his.office>.and  under 
th^  same  protection  of  the  law,  as  his  coming  wias..  2.  Priocipallyt 
because  the  constabl|3  in  the  beginning  of  the  assault,  and  before  the 
man  was  strict^eii^  commanded  the  peace,  and  is  all  one  with 

'  6.  It  seems,  that  tho  the'  constable  had  not  comniaiided.  the  peace, 
yet  when  he  and  his  cbmpany  came  about  what  the  Jaw  allowd 
them,  and,  when' they  coiild.not  efifect  it  &irly,were  gping  their  way, 
that  the  rioters  pursuing  them,  and  killing  oner,  was  niurder  in  theni 
all,  because  it  Vas  ilone  without  provocation,  for  they  were  peace^ 
al)ly  retiring  ;  but  this  point  was  not  stood  upon, 'because  tliere  was 
ejiough  upon  the  former  point  to  eonv^ict  the  offenders,  and  in  the 
conclusion  the  jury  found  nine  of  them  guilty,  and  aqqnitted  those 
within,  not  because  they  were  absent,  'but  because  ihere  was  no 
clear  evidence,  that  they  consented  to  the  assault,  as  th€i  jury  thought, 
and  thereupon  judgment  was  given  against  the  nine  to  be  hanged : 
and  note,  that  the  award  was  for  the.  marshal  to  do  execution,  be* 
ca^e  they  were  remanded  to  the  custody  of  4h^  rbarshal,  and  he.is 
the  itninediiate  officer  of  the  court,  titid  .precedents  in  cases  of  jQdg* 
inept  given,  in  the  king's  bench  have  commonly  run,  Et  dictum 
est  marescallOf  ^r.  quod/aciat  executi'onem  periculo  incufnbenie,{r) 
Ax  Newgate  in  Lent  vacation,  26  Car,  2.  the  case  was  thus :  fi^e 
persons  committed  a  robbery  about  Hounslouhheath  in  Middlesex^ 
viz.'Jackeon  and  four  others,  the  party  robbed  raised  hue  and  cry, 
the  country  pursued  them,  and  at  Hampitead  Jackson  one  of  the 
fivQ  turned  upon  his  pursuers,  the  rest  being  in  the  same  field,  and 
having  often  resisted  the  pursuers,  and  refusing  to  yield,  killd  one 
of  the  pursuers,  by  five  judges  then  present  it  was.  ruled.  1.  That 
this  was  murder,  because  the  coiuitry,  upon  hue  and  cry  levied,  are 
authorized  bylaw  to  "pursue  ar^d  apprehend  the  malefactors;  and  in 
this  casp  here  was, a  felony  done^and  a  felooydone  by. those  per* 
sons,  that  were  thus  pursued.  2.  That  altho  there  Wfis  no  warrant 
of  a  justice  of  peace  to  raise  hue  and  cry,  and  thojhere  was  no  con- 
stable in  the  pursuit,  yet  the  hue  and  cry  was  a  good  warraut^in  law 

/       •  k  ^  ••  • 

(f)  And  thus  it  was  Ui  ttie  .cafe  of  the  AUhoeM^  T.  9.  Geo.  I.  B,,R,,  i^bo  were  oonvieted 
of  a  k>arbarouB  muriler  in  FetnbrokMirt,  at  Hereford  aasizea,  Mmg  the  next  EtigU$k 
county ;  the  indictment  was  removed  by  Certiorari  idto  ^e  king's  beneh«  in  order  to 
argiie  soirie  exceptions,  i^hich  were  over-i'uled;  and  after  some  question  made^  whether 
tbey  ou^ht  not  to  be  sent  back  4o  Herefordtkirt  to  receive  sentence  4beie,  the.oonrt  was 
of  opinion,  that 'they  had  the  sadie  jarisdiction  pver  facts  committed  in  WaUs,  as  if  com* 
mitted  in  the  next  adjacent  conn^y^in  Englatid^  and  so  they  Were  sentenced  at  the  kingli 
bench,  and -were  executed  by  the  marshal  at  Mmnington  gaUawi  near  Southonrk 
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for  them;  to  appVehend  the  ofieDders^and  the  killing  df  any  of  the 
pursuants  by  Jackson  was  murder.  S.  Ifi  as  much  as  all  of  the  rob- 
bers were  of  a  company,  and  made  a  common  re«^Wn<^,  and  so  onei 
animated  the  other,  all  those  of  the  compatiy  of  the  robbers  that 
were  in  the  same  field,  tho  at  a  distance  from^acAr^on,  wejre  all  prin- 
cipals^ viz.  ptesent,  aiding,  and  abetting.  4.  That  when  one  of  the 
malefactors  was  appr^ended  a 'little  before  the  party  was  hurt,  that 
person  being  in  custody  wbeti  the  stroke  was  giren  wks  notguUty, 
unless  it  could  be  proved,  that  aftei;  he  was  apprehended  he  had 
anloiated  Jackson  to  kill  the  party :, they  had  all  judgment  of  death 
for  the  robbery,  and  font  of  them  for  the  murder. 

A  press-master  seised  B,.  for  a. soldier,  and  with  the  assistance  of 
C.  laid  tiold  on  bitp. ,  Z>.  finding  ffiult,with  the  rudeness  of  C  there 
grew  a  quarrel  between  them,  aqd  D.  killed  C  By  the  advice  of 
all  the  jndge,9,  except  very  few,  it  was  ruled,  that  this  was  but  iAan- 
slaughter^  17  Car,2.{s)[r\  -■  '  ' 

C^)  Muggeft  case, 35  AprU  166^.  B^iNevgaie^ Kd, 5?.  137. 


■    I 


[7]  If  therefore  upon  an  affray,  the  coostabki,  or  otliere  ii)  hia  aasiatance^eoine  to  si)p> 
preM  Uie' affray  a^  preserve;  the  peace,  anji  in  ezeeutiDS^  their  office  Uie  constable  or- any 
of  his  assistants  are  kil}4d,lt  is  murder  in  Jaw;,  although  the  m^arderer  knew  nut  the  party 
that  was  hilled,  and  aHhoogii  the  affray  was  sudden  l^cauae  the  constahio  and  his  assist* 
anCs.came  by  authority  of  law  to  keep  the  pe^ce,  and  preyeot  the  danget  which  might 
ensde  by  the  breach  of  it;  and,  therefqre,  the  law  wiU  adjudge  it  rauraer,  and  that  the 
murderer  had  malice  prepense,  bepause  he  set  himseH'  against  the  Jnstioe  of  the  realm; 
Catfa  of  ^ppeaU  and-lndietmenU,  4  Oa,  40^  This  role  is  not  confined  to  the  instant  th6 
officer  is  upoii  the  4|ppt,  and  at  the  scene  of  action,  engaged  in  Uie  business  that  brought, 
btm-  thither;  for  he  is-  under' the  -same  protection  of  the  law  eti^do,  meFOfido,  «l  rednokdo:- 
snd  therefore  If  he  Qome  ttf  de  his  office,  and  meeting  with  great  opposition,  retire  and  b6 
killed  in*  the  retreat,  this  wiU  amount  to  murder;  as  he  went  in  obedience  to  the  laif  and 
in  the  execution  of  his  afiloe„  and  his  retreat  was  necessary  in  order  to  avoid  the  danger 
by*  which, he  was  threatened;  and  uppp  the  same  principle,  if  he  mjeet  with  oppasilion,by 
the-way^  and  be  killed  before  be  come  to  the  'pUce,  such  opposition  being'  intsjnded  to 
prevent  his  doing  his  duty,  (which  is  a  fact  to  be  coUeeted  from  eircnmsta^Cee  appearing 
M^  evidence.)  this  likewise  will  amount  to^nnird^k '  1  Russ,  on.  Ctitneo^  532.  Fos^  30^ 
309.  4  Penn,  Law  Jotir.  S9.  Charge  of  King^  P.,  io  Grand  Jwry^  Oyer  and  TerminoTt 
PhUadelphta,  IQii,    See  eAop.  40,  noles.  ^ 

A  policeman  is  entitled  to  the  same  ptoteciioii  in  the  execution  of  his  duty  as  a  eon* 
■table,  and  if  he  is  killed,  while  sq  engaged,  it  will  be  marder.  Where,  therefore,  a  police* 
man,  between  eleven  and  twefveo'clook  at  nigbt,^  was  ealled  upon  to  clear  a  beer-^ousCji, 
whieh  he  did,  and  then  went  into  tiro  street,  where,  the  prisoner  and  many  others  were 
standing'  near  the  door,  when  the  .prisoner,  upon  being  requested,  ref\ised  to  go  home, 
Uid  us^  very  d>usive  mnd  violent  knjfuage,  and  the  policeman  laid  his  hand  en  his 
ehoolder  gently,  and  told  him  to  g6  away,  on  wbich  the  prisoner  immediately  stabbed 
Aim  ^U)  a  kmfe  in  the  throat;  it  v^as  heldthat  If  the  policeman  had  died,  this  would  have 
l^een  murder.  .The  case  would  not -have  been  altered  hsid  the  policeman,  without  I  ding 
called  upon,  gbne^in  of  liis  ow|i> accord  upon  hearing  any  noise  at  such  a  time  of  night; 
•s  thereby  he  would  not  only  have  abted  withiq  the  line  of  his  duty,  but  faave  been  guilty 
of  a  breach  of  it-  had  h^  done  eftherwise;  andlin  this  case,  any  blow  given  after  the  above 
oceurrences,- with  a  cutting  instrument,  would  be  precisely  the  same  as  if  it  had  been 

fivcn  without  any  thing- having  been  done  by  the  policeman.  Res  v.  Heme,  7  C.  Sf  P. 
13'  So  when  a  policeman  saw  tjke  prisoner  playing  the  bagpipes,  in  a  street,  at  half 
■past .eleven  p'dock  at  night,  by  which  .he/ooUectsd  a  large  crowd  round  him,iunong 
Whom  were  prostitutes  9jnd  thieves, -and  the  policeinan  told  him  he  oould  not  be  allowed 
to  pity  at  thi^i  tiniQ  of  night,  ai^d  he  must  go  on,  but  he  said  he  would  be  damned  if  he 
weolc^  and  the  poUceman  took  hold  of^m  by  the  shooMer,  and  slightly  pushed  him,  on 
which  the  prisoner  wounded  him  whh  a.rasor;  it  wa«  held  that  if  the  prisoner  was  col- 
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III.  The  third  kind  of  maiice  impliid  k  ia  relation  to  the  petson 
killing.  .  '  •    - 

Jf  ^^icome  to  rob  ff.  [n  his  house,  or  upon  the  higtiway,  or  oiher- 


■*4 


lectin^  a  crowd  of  persons  at  that  time  of  night,  and  the  policemati  desired  hioi  to  go  on, 
and  laid  hu  hand  upon  his  shoulder  witt)  that  new  oBjy,he  did  not  exceed  hia  duty^aDd 
if  the  priaoner  then  wounded  liim,  it  would  havb  been  mttr^^r  if  Jhe  had  died;  b^t  if  Um 
polioenan  gave  the  pHaoner  a  blow  anid  knocked, him  down,  he  wall  ttot  jivtified  in  «• 
dc^ng,  i?ijg.  V.  Ifagafi.  S.C.  ^.\P.  167. 

'It  is  a  general  rule  that,  when  penona  havdaotliority  to  aVrest  or  impriaon,  and  ua^g 
the  proper  meaha  for  that  purpoite,  are  rtaisted  in  fl»  doings  ana  killed,  it  will  be  mnr- 
de(  in  aM  who  Uke  part  in  euch  reaistaaca.  FoeCer,  970.  Bq^  three  tbinga  4re  to  b^ 
attended  to  in  matters  of  thia  kind;  the  legalitp^  of  the  deceaaedVi  authority,  the  legality 
of  the  diapi^dr  in  which  he  executed  it,  and  the  defendant's  knowledge  of  that  aothoritjc; 
for  if -an  officer  be  killed  in  attempting  to  execute  a  writ  or  warn^it  invalid  on  the  face 
of  it,  (er  if  issoed  with  a  blank  in  it  and.the  blank  afterwards  filled  Qp;or'if  iaraed  with 
afn  inaufficient  description  of  the  defendant.  1  Ea9U  P.  C  310.  IhuMn  t.  Barroao,  6  T* 
R.  123.^  Re*  y.  Wipwiek^  8  T.  R,  454 ;  Rex  v.  tiood^  1  Jtfoody,  C.  C.  61  ;^  or  against  a 
wrong  person,  or  out  of  the  district  tn  yrhich  alone  it-eouldlegaUy  be  executed ;  or  if  a 
private  pereon  interfere  and  i^stin  ji  case  where  he  has  no  authoNty  by  law  to  do  so;  or 
if  the  defendaAC  have  no  knowledge  of  the  officer's  tMisinesa^  or  of  the  intention  with 

'  v^hich  a  private  person  interferes,  and  the  officer  or  private  peraon  be  resist)^  dr  killed; 
^er  killing  will  be  Inanslaughter  only.  ,%Xn-e.  Are/L  Crim.  jtawi  9tft  e<L  499.  Bn|>  when 
any  officer  is  in  the  l^gal  ex&ulion  of  his  dut^,  or  a  private  peraon  endeavouring  to  sup*- 
preaa  an  affray,  or  apprehend  m  ieloo,  and  is  resisted  and  killed;  1€  it  appear  that  inn 
alayer  knew  the  officer^a  business  or  the  intent  of  the  private  person,  either  erpressly  fVom 
the'  deceased*  or  impliedljr,  from  the  circumstances,  {R,  v.  lUiMrth,  l  Momf,  C,  C.  207,) 
tho killing  is  qaurder;  if  il  appear  he  waif  iraorant  in  this  respect,  it  is  manslaughter  only* 
1  Hawk,  c*  31.  a»  4d,  50;  Fast.  310.  So  if  a  constable  having  a  charge  of  febmy  against 
a  defendant,  take  him  without  a  warrant,  and  the  defendant,  knowing  the  conatable,  kiU 
him,  it  will  -^  murder,  eVen. though  the  constable  do  not  tell  him  of  the  charge,  and  the 
dbfbndant,  in  fact,  haa  done  nothing  for  which  he  is  liable  to  be  arrested.  JS,  v.  Wbolaifr, 
Jl«  ^  M:  C.  O.  334.       - 

If  a  constable  show  hif  staff  ef  office,  this,  it  seemSfia  a.  soffieient  intimation  of  hie' 
authbrity.  lFV»sf.  311.  And  in.  such  a  case  it  is  not  necessary  to  prove  the  deceased'e 
appointment  as  constable;  proof  that  he.  was  aoouatomed  to  act  aa  eenslable  is^afficiettt. 
1  Emei^  P.  C.  315.  But  private  persons,  when  they  interfbre,  must  expressly  intimatB 
theit  intention,  otherwise  killing  them  will  be  manslangfater  only;  Foster,  310,  311.  An 
officer  is  justified  in  arresting  on  a  •charge  of  ielooy;,  tlu>tigh  ^^-  charge  does  not  in 
terms  specif^. all  tbe  particulars  necessary  to  constitute  the  fblojny.  Rex  Vi;Ford,  R,  ^ 
R,  329.  But  where  a  constables  attempted  to  arirest  a.  man  whilein  a  pr|vy,  without  any 
charge  having  been^made  against  him,  but  upon  a  simple  direction  to  take  him;  where, 
npbn  the  man  immediately  stahtied  the  constable  r  it  waa  hoMen,  by  a  mi^ritj  of  the 
judges,  that,  as  the  actual  arrest  would  have  been  illegal,  the  attempt  fe  arrest  when  the 
defendant  was  In  such  a  situation  that  he^sould  not  get  away,  and  when  the  waiting  to 
give  notice  might  have  enabled  the  constable  to  make  the  arrest,  was  touch  a  provocation 
as  reduced  the  offence  to  manslaughter  only^ .  Rtx  v.  T^mjMon,  it.  ^  M.  80.  A  eooSta. 
bfe  who  had: verbal  orders  from  the  magtst^atea  to  apprehend  all  thimble-riggera,  au 
tempted  to  apprehend  the  defendant  and  hb  companions,  who  were  playing  at  thimble-  ^ 

^  rig,  in  a  public  feiiy  and  suoeeeded  iif  apprehending  one^of  bia  companions,  whom  the 
defendant  rescued,  and  aUerwards,  in  the  evening,  sotoing  the  defendant  in  a  public  housoi 
endeavourisd  to  apprehend  him,  telling  that  be  did  se  for  what  he  had  been  doing  in  the 
feir;  the  defendant  escaped  into  a' privy,  end  the  constaMe  calling  others  to  hia  assistance, 

>  broke  open  the  privy  and  attempted  to  apprehend  ,the  jirisoner,  who  stabbed  one  of -the 
party;  a  conviction  fer  feloniously  cutting  anc^. maiming  was  held  whmg.  A.  v.  Qvri* 
ner,  1  Mood,'  €,  0,  390...  A  police  officer  fopnd  N,  with,  potatoes  under  his  shirt, ^ 
which  had  been  recently  dug  from  the  ground,  and  apprehended  him.  -  The  policeman 
called  O.  to  assist  liim  i  (K  did  so;  and  a  rescue' being' attempted,  O.  wa^  atruck'  bj  A, 
who  went  away,  and  O.  was  afterwards  killed-  by  other  persons  n^ho  attempted  the  res-* 
cue: — Jieid  by  tbe  judges  that  the  police  officer  had  no  right  .to  apprehend  N.  and  tiiat 

.  tfie  kiHing  of^On  therefore,  did  not  amount  to  murder,  and  4hal»'on  an  indictment  fer 
murder,  A.  nndd  not  be  convicted  of  an«aaaauU.  R^.'j*  PhdpB^  1  Cur,  Sf  U,  180.   If  a 
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wise,  ivithotU  Hny-  precedent  intention  of  killing  him,  yet  if  in  Ihe 
attempt,  either  without  or  upon  the  resistance  of  B.  Jl.  kills  B.  this 
js  murijer.     Co,  P.  C.  p.  5%. 

-— -,- -— — : : — J— J — .-^pi—; 

*•  •  .  '  ♦ 

coiisUble  ttke  a  man  without  warrant,  upon  a  cfiargfc  which  give*  him  no  authority  to 
do  so,  and  the  prrioner  ran  awaj,  and  i^  punned  by  J.  S.  who  was  with  the  constable  ail 
tlie  timef  and  efaargoed  hy-  faiift  to  arrest^  and  the  hian  kill  J.  S,  i,t  is  manslaophter  ctily, 
beoavse  the  vrek^  Was  illegal,  knd  J,  &  ought  to  liate  known  it;  and,  these^ro,  the  aft. 
I^pt  to  retake  the  prisoner  waa  illegal  aliio. '  iZ.-  ▼.  Curvan^  R*JfM.l32,  S 

If  a  .warrant  oommandihg  the  arrest  of  an  individual  in  the  name  of  the  State  have  no 
fleal,  it  is  Toid.  If  an  officer  attempt  to  arrest  the' party. named  vU^n  sudi  aathority,  be 
proeeeds  at  his  peril,  and  if  a  wrong  deisr;  and  if  he  be  killed  in  the  attsmpt  by  the 
party,  the  elayer  is  gnilty  of.  mrnnslaughter  and  tiot  pinrdef.  TmckeH  v.  Tht  State, 
3  Yerget.^i^.  ,        (  . 

If  any  one,  under  color  tor 'daiin  of  aathority ;' unlawfully  attest  or  acttii^Iy  attempt  or 
offer  to  atrest  another,  and  this  latter,  in  his  ri^stflanoe,  kills  the  aggressor,  it' will  be  no 
ttiorethan  manslaughter.  Cmn,  ▼.  i^rev,  4  Msts^  391.  The  same  principle  applies  where 
«ae,i^ot  a  stranger,' aids'  the  injured-  patty  by  endeavoring  lo  rescue  him,  or  to  pr^ 
Tent  an  unlawful  arrest,  wheb  actOally  attempted. '  Ibid,;  ami  see  U.  S,  y.  7Wle«rs,  per 
Bioryi  J.* 2  Wkeder*9  C.  C.  509*  Where  an  affray  had  taken  place,  and  a  quarterly  ser- 
gl^ant  appeared  and  lordered  the  wranglers  to  desiM,  and  .6n  their  not  deiqg  «€»>,  reported 
lo  the  -Orderly  serjeant,  who  called  at  the  room,  atod  ordered  the  persons  engaged  to' the' 
gufrd-house,  but , the  prisoner  remained  behind  on  some  -  pretence  connected  with  lue 
clothes*  and  when  the -serjeant  was  temporarily  absent  declared  he  would  be  the. death  of 
iny  one  who  attemptied  to  take  htm~to  the  guardrhonse,  retired  to  a  cornei»  tff  the  room 
where ',a  number  of  unloved  muskets- had  been  left,  loaded  one,  and  when  .the  serjeant 
entere^i  with  another,  accosted  him,  **  Stand  off{  if  you  approach,  I  will  take  your  life.^ 
He  immediitely  afterwards  fired^^nd  mortally  wounded  the  sergeant  aind  his  companionw 
The  ease  depended 'en  the  question  whether  or  no  at  the  timeUie  defendant  was  Teg^lly 
-  liable  to  arrest,  and  the  court,  Siary^  J,  and  I>ai^,  J.,  charged  tKe  Jury  if  such  was  thie^ 
case,  the  6ffence  was  -manslanghter,  if  otherwise,,  mjirder.  3 .  Wheeier^B  0*  C.  495; 
IV Here  an  c^ceir  of  a  BritM  ihip  of  wai>,  |n  tlie  year  1769.  attempted,  without  a  spe^ia^ 
warrant,  to  Impress  lieveral  seamen  in  a  Mat^at^ueetU  lAerchant'vesseU  ai)d  was  killed 
In  the -attempt,  it 'Was  held  hut  manslaughter,  the  deceased  acting  without  authority. 
Case  of  the  Crew  ifftk4  PUtpadui,  4  Boston  Law  lUp^ttr^  369.  Wharim**  Am,  C,  L. 
236.  \  ■      '      ■     :    '  .  .     V  ■ 

If  t  person  be  impressed,  who  is  not  a  proper  object  of  impressqnent,  or  if  the  impress, 
ment  he  made  witnoDt  any  legal  warrant,  it  is  lawful  for  the  party  to  make  resistance; 
and  if  the.  death  of  any  of  the  parties  jco^cerned  ensue)  it  is  murder.  Re^  ▼.  i)ixon^ 
X  As<;  P.  C.  2U^    R,  SfR,  Ci,  C«i5d.    ^««.  y;  /2ofce6y,  i  &•<,  j^.  C,  313.   ^ 

But  if  a  seaman  he  Impressed,  toid  the  pressgang  be  resisted,  and  -  any  of  them  he 
killed ;  if  the  |>ressgang  at  the'  time  were  under  the  direction  of  a  commissioned  officer, 
nnd  sueb  officer  were  then  aetiifg'with  tfaemf  the  killing  would  be  murder,  otherwise  but 
Bianslaughter.    iZ.>v,  Bm^foat^  FiisL  154. 

A  special  constable  duly  appointed  under  the  statute  iijf^  WlA.  IV.  e,  41.  is  appointed 
§09  an  indefinite  time,  and  fetains  aU  the  authority  of  a  conblable  at  common  law,  until 
bis  services  are  kuspended/or  determined  under  <tl»  9th  section  of  that  statute^    Aejf.  v. 
'  Pfitr,  9  C.  4r  P.  778. 

In  all  cases  where  the  outer  floor  of  a  dwelling.hoase  may  <be  hroken  open  in  orjier 
'te  eieoute  prot^ess,  there  most  he  a  demand  of  admittanoe^  or  something  equivalent ' 
thereto,  and-  a  refusal,  Fofrt  880. 13Q;  see  Hnneock  v.  ^rotsn,  3  B,  ^  Aid,  399.  otherwise 
if  the  officer  be  killed,  it  will  be  manslaughter  only.  ^ilrcA.  Cr,  Law^  by  ^eretf ,  434, 9lh  td. 

In  all  cases,  howjpveri  above  stated  tp  be  manslaughtpr  oi)ly,  if  there  be  evidenc^  of 
express  malice  in  the  party  killing,  the  homicide  will  be  murder;  .R.  v.  StoekUyt  1  £sst, 
J*.  C,  3)0.    R.  r.rCurtU^Fotti  135, 

With  respect  to  private  persons  using  their  endeavourt  to  bring  iblons  to  jdstice,  it 
flhotild  be  observed  by  way  of  caution,  that  they  must  be  careful  to  ascertain,  in  the-^rst 
'  ifislance,  that  a  fhlony  has  actnidly< -been  committed,  and  that  it  hai  been  committed  by 
the  pen^Hl  whom  they  wooM  pursue  and  arrest  For  if  no  felony  has  beenvcommitted, 
BO  sospicibn,  however  well  founded,  will  bring  the  person  so  interposing  within  the  espe. 
del  pfeCeetioa.  of  the  law»  Cf.  Jos.  194.  S  H$l.  52.  173.  nor  wiU  it  be  extended  to 


*•  J 
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'         .  ■  ■  * 

So  rf  men  come  to  steal  deer'in  a  park  or  forest,or  to  rob  a  war- 

iren .  of  conies^  and  (he  jparker^  forester^  or  warrener  resists  and  *i8 

killed^  this  i^  murder;  the  lord  Dacrt^s  case.[8]  -     ^ 

If  a  prisoner  die  by  reason  of  duress  and  hard  usage 

r  4&6 1  by  the  gaoler^  it  is  murder  in  the  gaoler.    Cq.  P.   C 


*■«■' 


^OM  who,  when  a'  felohy^haB  actually  beton*  committad,  opoh.  v«i9picion .  poariblj  well 
feuaded,  punQeand  arrest  Ihe  'wronjf  person.  "B^,  dtS.'  Bat  the  law  is  otberwiae  iia 
the  oasa  of  an  offieer  acting  in*  parsusnce  of  a  warrant.  1  Kun,  on  Cr.  534.  A  Ad  per 
|>ord  TefUerder^  C.  J^  BMnoith  y^  FAi/dy,  6  B.  4r  <7*638.  •'There  is  tbift  dMncUoti 
between  a  prt^ale  individoal  and  a  constahlo;  In  order  lo  jnatlfjr  the  former  in  cansidf 
the  imprtsoBment  of  a  p^mdn^  be  mast  not  only  make*  oat  a-  re^^onaUe  grround  of  sue- 
pieion,  but  he  most  prove  Chat  .a  felony  has  actoaUy  been  comipitted ;  whereas  a  oozi* 
vtable,  haying  reasonable  ground  to  suspect  that  A  felony  has  been  eommitted,  is  auihor- 
Iseti  to  detain  the  party  suypected  tintil  inqany  can  bs  made  by  the  prqier  autboritiee:* 

Iran  intfoceni  person  be  indicted  for  a  felony,  and  an  attempt  bfe  made  to  arrest  him 
for  it,  without  warrant, 'a^d  be  resistluid  kill  the  party  attemptiiig  to  arrest  him ;'  if  the 
pikrty -attempting  the  arrest  were  a^ constable, the  klHing  id  murder;  1  f/aidt.  e,  28.  «.  19: 
.  if  a  priYate  person,  manslaughter  rbecatise  the  constable  has  authority  by  law  to  anesi 
in  such  a  case,  but  a  private  ^rson  has  not  ^And  |ibe«ame  in  all  ca*es  where  a  person 
-  is  arresled  or  attempted  \td  be=  arrested  upon  a  reaseu^ble  suspicion  of  felony..  Sammd 
V,  Pvyne,  Doug,  359.  •  .        >      .  •'  -     :' 

'  Bui  a  private  psrvon  may  arrest  another  whom  he  sees  attempting  to  commit  a 
ielony,  itnd  if  he  be  killed  in  the  attempt,  -it  will  be.mtfHer.    3  Hawk,  e.  12;  1. 19. 

Where  one  inteiTeres  to  .stop  a  braiwi,  and  ^zeroises  no  otheir' force  than  is  neoeasary 
for  the  object,  haying  previously -announced  bis  purpi^,  the  killing  of  him  by  one  pf  the 
«8Baiiants  will.be  murder;  Thus,  when  Ai,*in  ortfer  to  prev^t  B^firom  fightti^g  with . 
bis  brother,  laid  hold  pf  iiim  and'  hcM  him  dOwti,  striking  no  Mow,  upoo  which  -B. 
stabbed  A.,  it  was  decided;  that  if  in  such  case  A.  did  nothing  more  than  was  neCessair 
'  to  prevent  B.  firbm  beating  his  brother,  the  killing  of  him  waa  murder ;  if  otherwise,  it 
'  would  have  been  manslaughter  only. '  JR;  v.  Brpt^n,  5  P»  if  C.  120. .  '  -  ' 
;  The  prisoner  and  one  W,  engaged  in'  a  fight,  and  were  separated  by  the  deceased. 
.Borne  time  after  the  fight  wu  renewed,  and  the  deceased  again  interfeied,  but  being 
unable  to  takd  the  prisoner  off',  called  a  negro  to  his  assistance,  who,'  in  the  act  of  sepa^' 
rating  the  combatants,  threw  the  prisoner  against  the.  wall.  The  prisoner  then  made  at 
the  ificeased  (who  endeavoured  to  avoid  him,)  with  r  knife,  and  inflicted  a  mortal  blow ; 
it,  was  held  that*  this  wato  a  case  of  murder.    SUtU  v.  Fergumm,  2  HOlj  619.  '    ' 

-•'••.  ,  '    ^'       '     '   ■    ■    \  •     .  ■    ^   ..  '-  ' 

[8]  It  is  a  gfeneral  principle  that,  if  iii  the  execution  of  or  attempt  to  exeodte  a 
felony,  a  mati  kill:  another,  he  will  be  gailty  of  milrder.  Thus  if  C,  baviifg  malice 
iiffaihst  il.,  strikes  at  and  misses  him,  b^  kills  B^  this  is  murder  vt  C,  1  JBiast,  P,C. 
|»0f  or  if  A,  feloniously  shoot  at  the  poultry  of  another,  and  kill  a  man,  this  will  be 
murder.   FmL^SS.  '  ~         v 

.  Accidental  homicide  may  be  mntder,  if  it  happen  4d  the  prosecution  of  any  illegal 
aet;  as  in  carrying  away  furnitiire  to  avoid  a  distress  for  rent  Rex  v.  Hodg$Mi^  1  Leoch^ 
C.C,6;IUxy.IM9^lEaBt,P.aU5S» 

'  On  the  trial  of  an -indictment  fof*  murder,  where  there  is-  no  pretenee  thait  the 
,  prisoner  kiUed  the  -deceased,  while  engaged,  in  a  riot  ^or  other,  misdemeanor,  not 
amounting  to  a  felony,  or  by  misadventure,  but  the  death  ensued  in  consequence  of  aa 
intentional  violence  upon  the  person  of  the  deceased;  whether  the  prisoner  designed 
to  kill  or  not,  he  is  not  entitled  to  hare  the  jury  instructed  that  they  cannot  convict  of 
murder,  if  they  shouhi  come  to  the  condusion  that  the  mortal  wound  was' inflicted  in 
committing,  or  attempting  to  commit  en  offe^e,  which  of  itself  is  less  tlian  a  felony. 
The  Peopte.v,  Rector,  1$  Wen.  569;  M.  IS,  Sum.  145, 175«  37.  46;  Pmbn,  546,  2  RM. 
jR<p.  120. 

[9]  The  case  of  HUggine  and  Bamee  (2  Sirapge,^  QSSt)  has  been  often  refinrred  to  as 
to  this  mode  of  mnifder.  Jt  Was  this:  Huggwe  was  warden  of  the  FieH  Prisen,  with 
power  to  execute  the  office  liy  deputy,  apd  appoipted  one  Oibbon,  who  acted  as  deputy. 
CHbbon  had  a  servant,  fiamee^  whose  bajsiness  it  was  to  ta^e  care  of  the  prisoners,  and 
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So  if  a  sheriff  Have  a  precept  to  hang  a  man .  for  felony,  and  he: 
beheads  him,  it  i8  murder.  Co^  P.  C.  I6id^m.[\6'] 
.\  To  these  jnaj^  be  added,  the  cases  abovemeationedi^ t^fz.  if  %d.  by 
malice  forethought  strikes  at  B.disA  missing  him  strikes  C.  whereof  . 
be  dies,  tbo  he  never  bore  any  maljce  tOyC.yei  it  is  murder,  and  the 
law  transfers  the  malice,  to  the  party  slain;  ttie  like  of  poisoning,  #e^ 
de  his  supra  ca/^.[ll]  '  '  . 

>                 ■_,.'/.                                       /■■     ■                                •                                            ^         : 
K     '  '  .        '  •  .  ■    ■         ■      '   '  — : -" -^^— 

fnrticiilarlj  df  on^  Ariu:  and.  Btirne$  .ipuUAme  into  a  new  built  room;  6Ter  the  com- 
BK>n  sewer,  the  walls  of  which  were  damp  and  on  wholesome^  and  kept  him  without  firs, 
chamber-pot,  er  other  neftessary  convenience,  for  ibrty-fi>ar  days;  when  he  died.  ■  If  ap. 
ptfared  lAiat  Bame§  knew  tfie  onwlwlesome  sitoation  of  the  room,afid  thBifiuggiif$  knew 
the  condition  of  the  room,  fifteen  aays  at  least  befofe-the*  death,  of  Amt^  as  he  had  been' 
once  present  at  the  prison,  and  seen  Ame  under  sach  duress  of  imprisooment,  and 
tmnod-arway;  at  .which  time  Barnes  shnt^  the  door  of  the  room,  in  which  Arne  cod- 
tfnned  till  he  died,-  It  was. found  that  itrne  had  sickened  and  died  by  dnrcM  of  imw 
prisonrpient^and^that  durips^  the  time  OU>bon  was  deputy,  Huggin$  i^metimes  acted  as 
warden.  Upon  these  facts,  the  court  were  clearly  of  opinion,  that  Bernft/was  guiltr 
of  morder.  '  Bat  th^  tbooght  that  Huggiju  was  not  gmlty,  as  it^ionid  not- be  inferred« 
ftwo-pierely  seeing  the  deceased  Onoe  daring  bis  connnemept,  that  Huggitu  knew  that 
jhis  sjtuatibn  was  occasionedt  by  the  improper  treatment,  or 'that-  he  consented  -to  the 
eOnttnuanoe  of  it:  and  they. said,  that  it  was  material  that  the  specie^  of  durestf,  by 
which  the  deceased  came  to  his  deatbt  coald  not  be  known  by  a  baTe  looking4>tn  upon 
him.  JUuggint  coald  not  know  the  cirennistances  -under  which' he  wks  plai^  ia  the 
ropm  against  his  consent,. or  the  length  of  his  confinement,  or  how 'long  he  had  be^ 
without  "the  dec^t  necessaries  of  life:  and  it  was  likewise  material,  that  no  applieatioa 
was  made  to  Huggits,  which  perhaps  might  have  utered  the  cate.  And  the  coort 
soeroed  iftso  to  think,  that  as  Bam«s  was  the  servant  of  (9ifr6ofi;and  Gibbim  hwd  the 
actoab  nanagement  of  the  pHsoii,  the  accidental  presence  of  the  'priqpipal  wonJd  not 
amonnt  to  a  revocation  of  the  aothority  of  the  depuity.  Rex  v.  HuggtM^  and  Batumi 
d  SlK  883.  S  LordJtaym.  1574.  fesL  S33.  1  JEat,  P.  0. 331,  333i 

'   '    '    -  •■    "  ...  -    ■ 

[10]  With  respect  to  the  duty  of  offioerk-in  the  execution  of  crimlpals,  it  has  beeil 
kid  dowta  as  a  rate,  that  'the  execution  ought  not  to  vary  from  the  judgment;  for  if  it 
doth,  the  officer  wtU  be  guilty  of  felony  ai  least,  if  not  of  murder*  3  Ih$U  63.  211 ;  4  Bf. 
Csm.  179.  And  in  cbnibrmity  to  this  rale  it  has  b^en  holden^that  if  the  ^dgment  h^ 
to  he  hangedvsnd  the  officer  behead  the  party,  it  is  morder;  3  It^,  $3;  4  Biae,  Com, 
179.  And  that  even  the  king  eaonoi  change  the  punishment  of  the  law,  by  afterfng  the 
hanging,  or  burning  into  beheading,  though,  when  beheaditog  is  part  of  the  sehtedice,  the 
Ifing  may  redhit  the  vesL  3  Inkt.  5SL  Sot  others  bs^e  thought,  that  thia  prerogative 
of  Uie- crown,  founded  ixf  itiercy  and  Indmemorially  exercised,  is  part  of .  the*  common- 
law:  FbtL  270.  F.  N.  B.  244^  A.  19  %m.  Foed,  284.  And  that  thongh  the  kin^  can. 
not  by  hii  prerogative  vary  the  execution -so  a^  to  aggravate  the  punishment  beyond 
the  intention  of  the  hi w, yet  he  may  mitigate  the  pain  or  infamy  of  it:  'and,  accord.  . 
ingly,  tlMtt  an  officer,  acting  apon  a  warrant  from  the  crowh  for  beheading  a  person 
onder  sentence  of  death  for.  felony,  woold  not  he  guilty  of  any  ofience. .  FoH,  268} 
4  Bide.  Com,  405;  1  East,  P.  C  335.  But  the  rule  may  apply  ia  an  officer  vary.  ' 
ing  from  'the  judgment  of  his  own' heed,  and  without  warrant ;«r  the  coloar  of  au'*. 

*■  *  *•  *  * 

[11]  Where  |r  blow  aimed  at  one  person  ligbteth  upon  another  and  killeth  him,.thie 
is  morder,  F(U^.  261.  That  X,  having  malice  against  B.,  strikes  at  and  misses  him, 
but  kills  C^  this  is  .morder  in  A,:  and  if  it  had. been  wiihout  malice  and  under  such 
circamstanoeS'that  if  B.  had  died;  it  wOaid  have  been  ^nt  maDsladghter,  the.jtilliDg  of 
C*  also  ^oiild  have  been  but  manslaughter.  Dyer,  128;  Kel.  Ill,  112,  117;  Fotr.  261; 
"IHawk. e,  31,  s^  42 ;  State  y.  Cooper,  1  Gteen,  N,  J.  ft.  Again,  it/,  having*  malice  against 
B.,  tssaults  him,  and  kills  C,  the  servant  of  Bm  who  had  come  in  aid  of  his  master:  this/ 
is  murder  in  A.;  foR-0.  was  justified  in  attacking  A,  in  defence  of  his'master,  who  was 
tea  atsaalted.    In-  another  case,  if  A»  give  a  poiseiied-  apple  to  B.|  intending  to  poisim  ^ 
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btr,  «iul  Bt  icnorfnt 'vf  it,  gm  \t.  to^  ebiU^  who  took  it  mm)  diod ;  diit  io  aiarclflr  io  :(li« 
but  DO  offence  in  B.;  ^nd  this,  (bottgb  A'^^  wbo  wu  preeent  at  the.  time,  €DdeaYoi|rod  to 
diMKMie  B.  from  giving  it  to  tbQ  cbild.  ^'Pl&mden  Cgm.  474.    So  Where  Phim9rier  and 
■even  other<  oppoeed  the  king*f  ofiicefo  in  the  act  of  aeising  wooL    Ope  of  those  pef 
ioQ«.»hot  off  a  taiaee  pmd  kilM  one  of  bis  own  patty.    The  oomt'  held»  m  pnng  jvdf* 
ment  upon  a  tpecial  TerdictTthat  as  tho  priMHier  was  upon,  an  onlaviid  dqsij^  if  ha 
hs^  in  parsaance  thereof  discharged  tbe  fusee  against  any  of  the  king*a  officers-  thai 
•an^e  to  resist  him,  in  the  prosecntion  of  that  design,  and  by  accident  had  killed  one  of 
hif  own  accomplices,  it  wonld  have  been  mvder.in  hhn.    As  if- a  man  oat  of  malice  to 
J!.  shoot  at  bjm,  bat  miss  him  and  kill  B.,  it  is  no  Jess  a  ranrder  than  if  he  bad 
killed  the  person  intended.,  K$lyng,  III;   Lard  Bom.  1581;  9  SH.  TV.  112;   iii^. 
g%n»*9  case;  iHwf,  198;  Fl  60;  Crmim.  101;  9  Co.  81,  4gnes  G^rf's  case;  D^  "WiL 
^oms^s  ease,  eiVed  in  the  Qjussn.v.  dUufridgos.  Kdyng,  131,  ld2i  9  8l  7V-.  61.  .-In 
AOoUier  case,  ther  priioner  mixed,  prison  in  an  eUetaary,  of  which  her  husband,  and 
her  father,  ai^  «Do|her»  took  put  and  fell  siolu    JMorttn,  the  jipotheoaiy,  who  had  made 
4he  electoary^gii  being  questioned  about  it»  to  clear  himsftl^  took  part  of  it  and  died. 
On  this  evidence  a  qnestioA' arose,  whether  J^ss  lSfor«»  the  defencbint,  had  comviitted 
murder;  and  the  doubt  was,  because  Martin^  of  bis  <avA  will,  witbcnit -inviiatioa  or 
procaremeat  of  an^,  bad  not  only  eaten  -of  the  electuary,  but  bad  by  stirring  it  so 
iocorporaM  the  poison  with  the  electuary,  tbst  it  was  the  oocasifm  of.  his  death.     The 
judges  resolved,  tAat  ithe  prisoner  was  guilty  of  the  murder  of  MmrHn,  for  xhm  law 
ooiyotns  the  murderous  iniBOti0kVi»f  4gne9  in  putting  yie  poisep  into  the  e^ctnary  to 
'  kill  her  husband,  witb  the  event  which  thence  eusued;  quia  emwtuB  est  qui  ex  emuBa 
•cftftlKT,  el  dUuntur  amtfut  f^ia  e^  catiMS  coerttuat,  ajaid  tbti  stirring  of  (l|e  eleetuar/ 
by  Martin^  without  puttiiig,  in  the  poison  by  Agnu^  could  uiot  have  been  ti^  caoae  of 
btf  death.   9  Co.  11;,  JetJiCtnLSSlO;  3  Aut.  31;  PUiuiik  Coiiu574;  1  ^lotsft.  Pv  <7.  ^ 
ip,  31,  s.  3.    UndOr  the  seme  head  may  be  classed  the  case  of  one: who  gave  medicine 
lo  a  woman ;  iind  that  of  adotfaer  who  put  skeWerp  in  h^r  womb,  witb  a  view  in  ctuBb 
case  to  fifrocure  an  abortion ;  whereby  the  women  Were  killed. ..  The  ease,  at  commoii 
law»  waeniarder;  though  the  ociginil  intent,  bad  it  sucoeoded,  wpuld  not  bave  been  so^ 
but  only  a  great  .misdemeanor;  for  the  acts  Were  in  their  nature  malieious  and  deliba*. 
rate,  and  neoesskriiy  attended  with  great  <)aager  to  tl^e  person  on  whom  they  were 
practised.  Oosi.  v.  CAe««c«y,  9  AMkn^d,  297.  aiiis,  90.  . 

.  If  a  man  have  a  sudden  quarrel,  and  ^ght  with  A^  by  which^  his  pasaioos  are  strongly 
excited,  and  while  his  passions  are  thus  eicited,  be  without  any  xetit  or  supposed  prov(v 
nation  kill  JT:,  who  is  an  utter  Strang  to  the  whole  fiffair,  and  has  not  interfered  in  the 
quarrel,  nor  been  in.  ^ly  way  connected  therewjith,  even  in  the  |iarty*a  own  supfiosition^ 
it  Will  be  m^fde^  U.  &  v.  Trmven,  9  WheeUr^^  C,  C.  508,  per  SSmr%,  J.  Bat,  w5ere 
the  prisoner,  having  had  a  quarrel  witf»  bis  Wife,  pi|rsued  her,  and  aimed  a  blow  .at  her 
with,  an  aze^  which  fell  on.  the  head  of  bia  infant  aoe,  then; in  her  arms,  by  whicJi  he 
was  instantly  killed,,  it  being  shown  that  the  prisoner  was  ignorant  of  his  cbild*s  posi- 
Uoo^  and  was  at  the  time  in  the  heat  of  blood,  seeking  to  avenge. himself  en  his  wife  lor 
a  supposed  injury,  it  was  held,  that  as  the  case  was  to  be  qoneidered  as  if  the  wife  bad 
been,  the  victim,  "tlie  sam^  grade  of  homicide  wonld  attach  to  the  killihg  of -the  child-vaa 
ijt  would  bave  done  to  that  of  the  wife,  if  ehe  had  boen  k^eil..  CommonwfaUk  v.  Dou^ 
ej^y,  7  Smith's  Zaies,  996..  But  in  this,  as  in  cases  of  qi^lice  prepense  and  express,  if  the 
blow  intended  for  one  would  in  law  only  have  amounted  td  manslaughter,,  it 'Will  still  be 
.  the  same,  though  by  miiAtake  or  accident  it  kill  ano^er.  .  Thus,  in  an  old  case,  a  quarrel 
-ariaiDg  between  some  soldiers  and  a  number  of  keelmen  at  Sandgafe,  a  violetit  aflWiy- 
ensued,  and  one  of? the  solidiers  was  very  much  beaten.  The  prisoner,  a  soldier  who 
had  before  driven  part  of -the  mob  down  the  street  with  his  sWord  in  the  scabbard,  on 
his  return,  seeing  his  cdmrade  thus  .used,  drew  bis  sword,  and  bid  the  mob  stand  ciear« 
saying  lie  would  sweep  the  street  j  and  on  their  pressing  on  him  hs  struck  At  them  with 
the'flat.side,  and  as, they  ifled  pursued  tfaem.^  TbO' other  soldier  in  the  mean, time  bad 
got  away,  and  when  the  prisoner  returned  he  asked  whether  they  bad  mordered  hie 
ooinrade;  and  being,  several  times  again^, assaulted  by  the  mob,  he  brandished  his  sword, 
and  bid  them  keep  off.  At  this  timothe  deaeaeed,.who  from  his  dreas  might  be  mis- 
.  taken  C[»r  a  keelman,  was  going  along'about  five  yards  from  t^e  prisoner;  bat  before  he 
passed  the 'prisoner  went  up  to  him  and  struck  him  on  the  head  with,  the  sword,  of 
which  he  presently  died.,  This  waa  holden  raansjaqghler:  it  was  not  murder,  because 
there  was* a  previous. provocation,  aod  the  blood  was  heated  in  the  cpttte»t:  nor  was  it 
in  seif-defencte,  because  there  was  no  inevitable  fieceesitjr  to  e^cu^e  the  MUing  in  that 
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Jto.  Cr.Ii.  331-3.  ,    ,        - 

At  the  Old  BaiUy^  in  1G90,  the  priBoners  with  twenty  more  were  faired  bj  X  S,  tto. 
xwBove  fais  jrpods,  m  order  to  prevent  a  dtstreM.  The  landlord  with  eotoe  awielanto 
endaayoured  to  prevent  them,  and  an  adfray  happened*  The  cooeUble  ordered  them  to 
dieperMt  ^  could  ncft  pfevail ;  ai^  they  were  fighting,  one  of  the  eompaoyv  to  the  jopra 
onKnowo,  killed  a  boy  who  had  no'^  eoneerii  in  the  quarrel,  as  he  wa«  steading  at  hia 
filther's  d6or.  -  -     .  .     ;   .  '  '^ 

Theee  htcU  being  .found  te  a  ■PJMia]  ferdiet,  HoU  and  ToUeMfen  were  of  opinibfl  that 
it  was  murder  ia  tU  th\B  party.  For  tliough  the  removing  of  the  good*  might,  be  lawful, 
yet  the  continuing  of  the  party  together  uVsr  the  constable  had  ordered  them  to  be  di«« 
pe^rsed  wastmUwful i  jmd  besides^  the  great  numbers  that. were  thus  assembled,  and  the 
o'noBjial  weapons  they,  were  armed  with,  did  also  make  the  assembly  unlawful*  But 
tiie 'majority  of  the  judges  held,  that  as  the  bay  wap'  t6ta)lj  unoonoemed  in  the  affiray, 
the  kiiung-of  him'  could  not  be  imputed  to  the  fi^t  who  were  mertlyekigaged  in  the 
general  uTray.  That  the  bqy  could  not  be  deemed  s^  opposer  of  the  party*  so  ssto 
make  him  an  object  of  their  contention ;  and-  that  they  could  no  more  h^  said  to  hav^ 
mbetted  the  killing  of  him,  thau  if  one  of  tlia  eompuny  ha[d  kitted  a  person  looking  W 
of  a. window.  J%t  King  t^it^  Hub§on  ai^i  otAsrs, Ckaff0t9,fLS.i4,  M.&SHWk  187« 
TUle^  Aecom^ice$  and  Ace^n^rieg  in  Murdv* 
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OF  MAVSLAUOHTER.  AND  PARTICULABLT  OF  MANSLAtJaHTXR  SXSlftFT 

KRJDM  CI.£.ROT>  BT  THC  STATUTE  OF  1  JAC..<8. 

.  ■         .  .  .      •      '  .      ■  • 

MANatAuOHTXR,  or  simple  hoiaicld^»  is  the  vqfuniary  killing  of  au^ 

pth^r  without  malice  e^press.or  implied,  and  differs  not  io  substaDca 

of  the  fact  from  murder^  but  only  differs  in  these  ensuing  circum* 

stances^ 

\    U  In  tl^e  degree  of  the  offense,' murder  being  aggravated  with 

malice  presumed  or  implied,  but  manslaughter  not,  and  therefore  in 

yinanalanghter  there  can  be  no  accessaries  before.  2.  In  the  form  of 
the  indictment,  the  foi'mer  being  always ye/ontc^  ex  malitid  prwcogi-^ 
tatd  interfecit^  murctraviij  the  latter  pnljr  feldnicl  inierjecit.    3. 

.In  the  poin^t  of  clergy,  murder  being  by  the  statute  of  23  H,  cap.  I. 
exempt  from  the  benefit  of  clergy,  hiU  not  manslaughter.  4.  In  the 
form  of  the  pardon  of  murder,  for  tho  at  common  law  a  pardon  of  vill 
felonies  had  pardoned  njurdeT;  yet  by  the  statute  of  13  B.  2^  cap.  1, 
the  pardon  of  murder  must  either  be  by  the  express  wor^.ofmtirfifer, 
or.  else' it  must  be  a  pardon  of  Jiloni^Q  inter[feciio,Vi'\i\\  a 

Secial  72on  pbstanUoi  the  statutes  of  13  R.2,  H.  1.  Jac.  [467] 
ucas's  case.(/i)  .      .        ^ 

But  the  pardon  of  nuuislaughter  may  be  general  by  the  words  of 
^  felonia  or  feionica  inier/eetioy  and  hence  it  is,  that  if  a  man  indicted 
of  murder 'obtains  a  pardon  of  felony,  or  felonica  inier/eclio  only, 
and  be  afterwards  arraigned  upon  an  indictment  of  murder,  he  must 
pl^ad  quoad  murdrum  4*  interfeciionem  eps  matitid  precoma  aid  not 
guilty,  and  as  to  the  felony  and  interibeiion  must  plead  his  pardon; 

(a)  Moor, «.  1033./.  752. 
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Und  then  if  the  jury  being  charged  to  hfiqiiire  of  the  pleaef  notguiliffy 
find  it  to  be  only  a  simple  fefony  and  interfection  without^rhalice  fore* 
thought,  his  pardon  is  to  be^llowd ;  and  thus  upon  good  delibei^atiQn 
it  was  done  in  the  year  16i^  at  Narwichy  &ir  Thomc^  PoUe^s  easci 
atid  is  pursuant  to  the  statute  of  13  A.  2,  which  saith,  ^  That  before 
a  pardon  of  felonies  shall  be  allowed  as  to  murder,  it  shall  be  inquired 
by  good  in^ue^t,  if  herwere^slain  by  await  or  malice  prepensed." 
-- And  I  remember  very  weii  in  the  case  oi  Rutahy  T.  1653,  who  was 
indicted  o,f  murder  Jn  Z7urAa;9»,  the  defendant  pleaded  a  pardon  of 
/elonica  inter/ectioj  and  a  general  non  obstante  of  all  statutes;  and 
the  attorney  general  demurred ;  it  was^uled^  1.  That  the  pardon,  was 
insoffibient  with  only  a  g^eneral  non  oA^ton/e^  unless  murder  had 
been  containd  4n  the  body  of  the  ]^ardon  by  express;  words.  ^.  But 
tho  the  pardon  was  disallowed  as  to  murder,  yet  the  prisoner 
■was  remitted  into  purhdfn  to  be  triedv  whether  guilty  of  Murder, 
JBind  being  sq  found^was  executed;  but  had  it  been  found  only  maor 
'slaughter,  he  should. have  been  dischal^ged,  and  altho'  his  plea  of  the 
pardon  to  the  indictment  of  murder  ^as  disallowd,  yet  it  had  stood 
good, if  the  conviction  were  of  manslaughter:  by  the  statute  of  1  Jae. 
'  cap.  ^.  '^  Any  person  that  shall  stab  or' thrust  any  person,  that  ba^th 
not  any  weapon  drawn'j  or  lisuh  not  fir^t/stricken  the  party  tha^t  shall 
so  stab  or  tbrdst,  if  the  party  die  within  six  months,  the  offender  is 
> ousted  Of  clergy, provided  it  shall  not  extend  to  him,  that  kills  st 
defendendo^  or  by  misfortune,  pr  in  preserving  the  peace^  or  chastiz- 
ing his  child  or  servant.  ^  ^ 

This  act,  tho  but  temporary,  is:continued  till^o|!ie  other 
.  ]]4683  aftaf  parliament  shall  be  made  touchihg  the  continuance  or 
discontinuance  thereof.    17  Car.  I.  tcip.'A^ 

The  use  hath  been  ip  cases  6{  this  nature  to  prefer  two  indictments 
against  offenders  ijti  tfii^  kind,^  v/z.  on^  of  murder,  another  upon  this 
statute,' and  put  the  prisoner  to  plead  to  both,  and  to  charge  the  jury 
'  first  with  the  indictments  of  murder,:  and  if  they  jBind  it  not  to  be 
murder,  then  to  charge  them  to  inquire  upon  the^ther  bill^  because, 
if  convict  upon  either,  ihe  offender  is  ousted  of  clergy. 

The  indictment  to  put  the  prisoner  froni  hif  clergy  must  be  spe- 
ciajly  formed  pursuant  to  the,  statute,  Viz.  that  he  did  with  a  sword, 
fyc,  stab  the  party  dead,  he  having  no  weapon  drawn,  nor  having 
struck  first,  otherwise  it  will  be.  but  a  Common  manslaughter;  atid  the 
party  will  have  bis  clergy.  ,      :'    ; 

The  indictnieat  nfeed  not  conclude  contra  formam  stattiiij  no 
more  than  in  burglary  or  robbeiiy,  for  the  stsitute  doth  not  piake  the 
ol$ense  to  be  felony,  but  ousts  the  prisoner  of  his  clergy,  where  the 
crime  is  so  circumstantiated  as  the  statute  expresseth;  this  was- 
agreed  in  the  cas^  of  Page  and  Harwood.    H.  23  Car,  1  B.  R.{b) 

But  yet  it  doth  not  vitiate  the  indictment,  tho  it  do  conclude,  Ei 
'  ^ic  inierftcit  contra  formam  siatuit^  isii  was  adjudged  Trin.  ^Jac. 

(6)  In  tbii  case,  «8  reported  in  StyUt  86,  it  ia  not  agreed  to  ^  ao,  o|i  the  oontfiury  it 
was  denied  oer  i2o2i,  and  doubled  i^er  ^ocon. 
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B.  R.Bradtejf  and  Banks ;{c)  and  accordingly  for  the; most  part  to 
this  day  the  indictments  upon  thfs^  statute  do  corjclude  contra  far-- 
tnam  siaiuiii  so  it  is  good  with  or  without  such  conclusion,  bui  it 
is  best  to  follow  the  common  tisage,  because  every  man  doth  not 
readily  observe  the.  reason  of  the  omission  of  that  concliisioni 

la  the  case  of  Page  and  Harwood^  H,  23  Car,  1.  before  ciledy 
these  points  were  resolved  in  the  king's  bench,  vit, 

1.  That  no  man  is  opsted  of  his  clergy  by  this  statute,  but  he  that 
actually  stabs,  and  therefore  those,  that  are  laid  in  the  indictment 
to  be  present,  aiding,  and  abetting  in'suchva  case,  shall  be  admitted 
to  the  benefit  of  clergy;  jEiiid  therefore,  tho  the  indictment   ' 
of  such  a  manslaughter  be  specially  formed  upon  the  sta-  [4693 
ftite,  and  conclude  tonira  formam  siaiuti^Yet  it  is  a  good 
indictment  of  manslaughter  against  them  that  wer^  present,  aiding, 
and  abetting^  and  therefore  upon  such  a  specittl  indictment  of  man* 
slaughter  upon  the  statote,  the  prisoner  may  be  convict  of  sii^ple 
manslaughter,  and  acquitted  of  manslaughter  upon  the  statute,  and' 
the  indictment  serves  for  a  comnion  manslaughter,  as'  welt  as  a 
man  upon  an  indictment  of  murder  may  be  acquit  of  murder,  and 
convict  of  manslaughter.  ^  .  > 

22  ifartiij  14  Car,  1.  At  Newgate  sessions  David  Williams 
Was  indicted  specially  upon  this  statute  for  the  death  of  Francis 
Atarburyy{d)  viz.  Quod  feldrdciy  ^^e,  unum  nialleum  de  ferro  ^ 
KgnOi  tingliee  an  hammer  of  vfood  and  iron,,  i  manu  su6  dextrd 
erga  {-  ad  anttriorem  partem  dapith  ipsitis  Prancisci  /elonid  vio^ 
knt^  ^  in  furore  suo  prqjecitj  fy  cum  malleo  prsidieto  ipsum 
FrancisNsum  in  •$*  sup^  anteriorem  partem  capitis  4*P*  percussit  $* 
P^pugiij  angiice  dM  stab  abd  thfust  the  said  Afrrrftury  having  no 
Weapon  draWn^  nor  strupk  first,  whereof  he  presently  died,  ^  sie^ 
modo  4^  formd  prmdictd  ifiterfecit  fyc.  tontra  formam  statuti  fyc. 
The  prisoner  pleaded  not  giiilty,  and  a  special  verdict  was  founds 
triz.  that  upon  jSt.  David^s  day  the  prisoner  being  a  Welshman 
had  a  leek  in  bis  hat,  and  there  was  at  the  same  time  in  waggery  a 
Jacka-lent  in  the  istreet  put  up  with  a  leek,  and  one  Nicholas  Red- 
man; bl  porter,  spake  to  the  prisoner,  and  pointing  to  the  Jack-a- 
lent  said,  Look  at  your  coUntrpman,a.nd  the  prisoner  being  there- 
with ehraged,threw  an  hammer  it  Redman  to  the  intent  feloniously 
to  hit  him,  but  missing  him,  the  hammer  did  hit  Francis  Aiarbury^ 
whereof  he  iAeA^^  sic prsedictus  Ddivid  prasfatum  Franciscum  cum 
Malleo  prasdicto  pupugi't  ^  percussit^  angiice  rfirf  stab  and.  thrust^ 
the  said  Francis  then  not  having  any  weapon  drawn,  nor  then 
having  first  stricken  the  said  David ;Md  it  was  judged  by  Brjam-' 
^otiyJoneSfKud  the  recorder  Gardiner,  that  Williams  was  guilty 
of  manslaughter  at  ^e  common  law,  sed  ttofi  contr^  formam  sla- 
tuti^^  that  it  seems  they  thought  not  this  to  be  a  stabbing  within 
the  statute,  being,  done  with  the  throwing  of  the  hanmier,  . 
or  at  least  they  took  this  killing  ot  Mar  bury  ^  which  was  £4703 

(c)  Cro.Jac,9SX  (4)  1V:/oiMa^4^ 
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not  M  all  intended  by  fFi7/uimtf,  to.be  oat  of  the  statitfe,  tho  it  ex- 
cused him  not  flor  manslaughter  at  common  law.(e\ 

The  words  of  the  statqte  are  stdi  or  thrtist^  if  the  stabbing  or 
thrusting  ^were  with  a  sword,  or  with  a  pikestaff,  it  is  within  the. 
statute,  so  Xt  seems,  if  it  be  a  ^hot  with  a  pistol,  pr  a  blow  w;ith  a 
9Word  or  staffy^yet^ttan'e,  for  Jbne»jnstijoe  denied  it. 

In  M.  5  Jac.  it. was  rated,  that  if  the  p^rty  slain  bad  a  cudgel  in 
his  hand,  it  '^  a  weapon  drawii  within  this  statute^  and  the  prisoner 
was  admitted  to  his.  clergjr  at  NewgaU;  but  it  seems  it  must' be  in- 
tended of  such  a  ciidgel^as  might  probably' do  hurt,  not  a  small 
riding-rod  or  cane. 

In  the  yeat  1657.(/)  at  Newgate  hBtox%  Olynn^  who  then  sat  as 
dxief-justicCj  a  inan  w.as  indicted  upon  this  statute^  and  a  special 
verdict  found,  that  ^  bailiff  haying  a  warrant  to-  artrest  a  man, 
pressed  early.. into  his^ chamber  with  violence,  bul  not  mentioning 
^is  business,  nor  the  man  knowing  him  to  be  a  bailiff,  nor  that  he 
came  to  make  an  arrest,  snatched  dowii  a  sword,  that  hanged  in  his 
chamber,  and  stabbed  the  Witiff,  whereof  he  presently  died:  there 
was  some'divei'sify  of  opinion  apoong  the' judges,  .whether  this  were 
within  the 'Statute,  but  at  length  the  prisoner  was  admitted  to  his 
clergy,  for  tho  this  case  was  within  the  words  of  the  statute^  and 
l)ot  within  the  particular  exceptions,  yei  if  was  held,  that  this  case 
wa$  never  intended  in  th^  statnte,  for  the  pri^ner'did  not  know, 
but  that  the  party  came  into  rob  or  kill  him,  when  ^e  thus  violently 
bfake  into  his  chamber . without /ledaring  his  business.( j^)  [1] 

(e)  liord  ebbf  justice  HtU  in  Matagridg^t  ease,  Ed*  131.  cobteuni  with  this-  Jndg- 
mentvfor  that  it  was  liot  such  a  weapoa  or  act,  a^  is  within  th^  statute  of  stabbing,  but 
he  is  of  opinioir,  that  WtUii^tM  olight  to  have  been  found  guilty  of  ipurder^  if  the  Indiet- 
jn^t  had  been  so  laid,  for  that  there  was  not  a  sufficient  prorooation  to  toss^  tbeoffisBaB 
to  iDanalaugliter. 

(/)  Quare,  whether  the  ease  here  lO^ant  be  not  fiiieibner**  c^se,  M,  1655.  reported  in 
SlyU$  467.  but  that,  as  it  is  tliere.  reported,  was'nei  the  case  of  a  bailifi^  but  of  a  creditor, 
who  stooii  a(  the  door  with'  a  sword  undrawn  .lo  keep  the  debtor  in,  tiU  they  oocdd  send 
for  a  bailiff,  and  was  killed  by:the  debtor.         ^  ^.     . 

U)  See  iW.  136.  ,  V  .   ,    '         , 

J      .  ■  ■' 

'  '.     ■  ■  ■  ■■■■■■«, .1  ..        I ■■      ,  I      -  !,■  I  ,  ,       ,1 

>  .  ^  ■■>'.- 

[]]  There' is  no  difference  ^ween  murder  and  Yolon^ry  ..manslaughter,"  but  :that 
niulrdei^  is  up6n  malice  albrethQifgbt,  and  maiislaugh^r  is  upon  a  sudden  occasion.  4  HI. 

The  following  ar<  #croe  of  the  .more  usual  modes  In  which  mansiau^ter^^icciirs: 
In  fighting.-r-The  character  of  the  combat,  the  nature  of  the  weapon  used,  if  ai^,  tho 
ipIatiVe  strength  and  positions  of  Uie  parties,  abd  all  the  attendant 'and  preceding  circum- 
stances must  t>e  considered  in  order  to  determitie  whether  akiQing  in  contbat  be  mur* 
der,  mapslaughter,  or  no  felony  whaleTer.  3  /nsf.  55.  B^s  t.  Ktndl^  i  C,df  P.  43T* 
1  Ea$t,  P.  C.  243.  JUs  v.  Tayhf^  5  Burr.  3793.  Rf*  t.  AftderMonr  I  RusMell,  447. 
Rex  V.  Ayerg,  R.  4r  /2. 166.  Rex  v.  Ranlnn,  R,  ^  R.  443.  R.  ▼.  Smith,  8  C.^  P.  ISO. 
R.  V.  Lynch,  S  C.  Sf  P,  334.  R,  v.  Kirkham,  8  C.ie  P,  115.  Stati  ^  8coU,A  JrMi^ 
109.  State  T.  Ruthertnodf  1  Hawkw.  349.  Cam.  ▼.  ifaily,  4  Ptmim.  L.  J.  158. .  Sute  v. 
JfeConto,  1  Spear,A&i* 

When  a  third  party  interferes,  and  kills  one  of  the  combatants.  1  Hawk,  c  31.  s.  35, 
36.55.  1  kttsi,P,C.  291,293.  13  Co.  87.  KO.  59.  Conner  t.  The  SUU,4  Yfr. 
gr«s  137. 
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,  Even  ID  an  tttemptto  put  them  when  mora^  ferbe  if  iMed  tban  Jg  ne^Sewtry.    £««  t. 
Jfc»rite,  5  C.  ^  F.  120. 
.,   So  also  aimiDif  at  one  person  and  killing  anothier.    fitx  v.  CvwMt^  7v  C  ^  P.  439* 

Provocation  by  worda  will  not  reduce  tiie  killing  to  jnanakngkter.  AnUy  chap,  37. 
moie.  -     ■  ""•'.'..     ^ 

r  Bai  a  perpodal  indignity  vilL  Idem^  .  ,         .     ^         ' 

Or  finding  a  man  in  adaltery  with  bia  wife.  ,Mex  ▼.  Mraniiig,  T.  jRaym.  315|.   PeopU 

Or  a/ather  seeing  one  committing  an  onnatttral  crime  with  his  son.  J^«  ▼»  Fi$htr^ 
8  C,^  P.  182. 

Or  an  unwarrantable  imprifofiment  of  a  npan's. person.  R^  ?.  Bucihi^r,  iSily.  4'67. 
Reg,  T.  Ctiretik  iZ.  dp  JC  132. '  /L.  v.  T^omnson,  JR/  df  Af*  88.  K.  ▼.  Wither*,.  1  £a«r, 
P.O.  233.  \         . 

•  'KilUogbj  excessive  Gorreotioiit  if  with  an  instrnoient  noflike^tokill,  is  manahogfaL 
ter— if  with  a  deadly  Weapon,  murder.  Fbstkr^  262.  R.  r.  Canner,  7  O.^  P.  438.' 
l?ea  T.  TVnier,  Como.  407,  408.  l?«x  v.  WtfiTt  1  LiBach,  37&  n.  uitum.  1  Eatt^  P,  C. 
2^1.  K.  ▼.  Xrggitlf  8  C:  8f  P,  191.  A.  ▼.  Ray,  1  £asf,  P.  C.  236.  R.  v.  CA^stoian, 
7  0.  ^^  P.  425. 

.  Kiliing  an  officer  attempting  to  m^ke  an  irreguUr  armrest  may  be  manslanghter.   Jkr» 
Arek.  C,  L,  429.    1  Ru99,  m  C,  592.    Ante,  chap.  37,  note.  Com,  ▼.  Drew,  4  Mum*  391. 

Ritf^.  Vrf  P*elpt,  I  Car.  4r  Mffr*- 180^ 

-  bo  also  JiilUng  in  prlae  figHts  or  unlawfiil  sports ;  the  former  under  lome  circnmsta^icetl 

may  be  mnrdei:;  burif  the  sport  is  lawful  and; rightly  conducted,  the  killing  is,  if  acel> 

dental,  only  misadventure.    R.  v.  Perib'ns,  4:  C  Sf  P,  SSI.    Jl.  ▼•  Hargrate,  5V,^  P. 

170.  \IL  V.  Murphy,  ^  C. /jf  P.  103.    4  BL  Com,  189.    Poster,  259.  eedvide  infra,  472. 

lUg.  V.  Caantf,  9  C.  4r  ^*  359. 

And  killing  by  Canton  and  heedleas  acts  is  maiislaughter.  R.  v.  JKbsttn,  6  C  A  P« 
396.  i^  y.  ThnmiM,  7  a  dp  P.  499.  R.  v.  SuUitan,  1.  C.  A  P.  641.  PenUtiC*  case, 
I'lMta.  179. 

And  by  improper  medics!  treatment  which  shows  a  criminal  disrejfrard  of  human  IHb. 
JL  y.  iMgiA  C.  4r  P»  423.  12.  v.i&aior,  R,  ^  M,  C.  C.  S4&  R,  v.  WsM,  I  tf.  4*  JM. 
410.  A.  T.  ^Slmpten,  WiUooekU  Law  Mei&eat  Profeaeiant  Append.  227.  Cam.  t. 
3)lempsefi,.6  Afass.  124. 

Or  gros* .neglect  in  delivering  medicines  of  which  death  is  the  conseqoeaca.  Tessy. 
i{ibad*s  case,  I  Lew.  Ifiy. 

Death  ensuing  from  groes  neglect  of  natural  duty,  in  the  case  of  children  or  infirm 
Mrsons,  ja  manslaughter.  Rx  v.  Bdwarde,  a  C.  ^  P.  61 1.  R,  v.  Saundere,  7  C.  &  P. 
277.  12.  V.  iSbiifA,  8  C.  ^  i^-  153.  R.  v.  iMpies,  per  PaXlersen,  Juetiee,  Hereford  Sum* 
mer  Anixeo,  1831.    Burm\Juaiice,  808,  f<i.  1845.    R.  v.  AfarrtoM,  6  £7.  ^  P,  425. 

An  indictment  for  manslaughter  stated  that  the  prisoners  gave,  administered,  and 
delivered  to  one  M.  A,  divers  large  and  excessive  quantities  p/  spirits  and  water,  wine 
and  porter,  and  induced,  procured, apd  persuaded  him  to  drink  them, the  said  quantities^ 
dtc.  being  likely  to' cause  death,  w^icn  they  well  knew.  '  I't  then  averred  tHat  M*  -^I'by, 
their  persuasion,  dcc«  drank,  &c  and  became  greatly  drunk  and  distempered,  and  while 
be  was  s6,  the  prisoner  assaulted- him.  and  forced  him  tp  go  into,  and  placed  and  confined 
him  in  a  cabriolet,  and  drove  and  carried  him  about  in  it  for  two  hours,  an<if  theiehj 
greatly,  shook  and  knotoked  him  about,  by  means  whereof  he  becai^e  mortally  sick,  ^c, 
and  of  the  said  large  and  excessive  quantities,  dtc,  and  of  the  said  drunkenness,  dto^ 
occasioned  thereby,  and  of  the  said  shaking;  dtc,  ajfid  of  the  sickness  and  distemper 
occasioned  by -it,,  he  instant^jr  died.  The  deceased  was  a  man  in  possession  under  the 
>herii{',  and  one  pf  the  prisotiers,  of  whose  goods  he  was  in  possession,  assisted  byjiis 
brother  and  a  friend,  plied  the  man  with  fiqaory'themsdves  drinking  freely 'also,  and 
when  he  was  very  drunk  put.him-into  a  cabriolet  and  caused  him  £o  be  driven  about  the 
^eets;  and  about  two  hours  after  he  had  been  put  into  tiie  Cabriolet  he  was  found  dead : 
•^f^that,  jf  it  were  essential  to  prove  that  the  prisoners  knew  that  the  liquors  were 
likely  ^o  cause  death^  tlie  case  would  be  one  of  murder  and  not  of  manslaughter,  but  that 
Mich  allegation  was  not  a  material  part  of  the  indictment,  but  might  be  dismissed  from 
the  jury's  consideration,  titild  abo,  that  if  the  priaone^s,  when  the  deceased  was  drunk, 
pot  aim  into  a  cabriolet  and  drove  him' about  in  order  to  keep  him  out  of  possession,  and 
^  HO  doing  ac<ielerated  his  death,  it  would  bo  manslaughter.    Reg,  i;Padsard,  1  Car. 
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.  CHAPTER  XXXIX. 

TOITCHIKO  JTiyOLITNTART^OMICIDEt  AND   FIRST  Or  <;HANCis-MEDLST 

OR  kiLLiNO  ^ER  Infortunium. 

•        •        *  ■ 

Involuntary  homicide  is  the  death -or  hurt  of  the  person  of  a  naan 
against  or  besides  the  wiH  of  him  that  Icills  hinv 

And  in  these  cases,  to  speak  once  for  all,  the. indictment  itself  must 
find  the  special  matter,  or  in  ease  the  indictment  be  i>i  murder  or 
manslaughter,  and  upon  the  trial  it  ^ppe^rs  to  the  jury  it  wat?  invo- 
luptary,  (as  by  mtsfojtune,  or  in  his  own  defense)  ttie  jury  ought  to 
.  find  the  special  noatter,  and  so  conclude,' £/*  sic  per  infortunivm^  or 
MB  ife/endenda,  and^  not  generally,  that  it  yras  per  inforiunintny  or  se 
defendefidOf  hetsiuse  the  courl  must  judge  upon  the.  special  matter, 
whether  i(  be  murder,  homicide^  or  per  iuforiuniitmi  or  se  d^enden- 
jflfo,  and  the  jury  is  only  to  find  the  fact,,  and  leave  the  judgment 
Jthereupon  to  the  court;  and  in  such  case  thie  prisoner  mu^t  not  plead 
the  special  matter,  and  so  justify,  but  must  plead  not  guilty,  and  the 
special  matter  must  be  found  by  the  j(!iry,  Siamf.  P.  C.  Lib.  Leap.  7. 
,  fol.  15.  a.  Lib.  III.  cap.  .9.  yb/.  165.  a.  for  upon  the  special  matter 
foundit  the  cour.t  may  gi7e  jiidgment  agietinst  the'  cpnciusion  of  the 
Yerdi^t,,a8  th^t  the  fact'is  manslaaghter,  tho  the  conclusion  of  ihd 
Verdict  \^per  it^ortuniutn^xyv  sede/endencfa.  44  E,  S.  Coron^SA. 

This  involi;intary  homicide  i^  of  two  kinds,  viz.  either  1.  When  it 
is  purely  involuntary  and  casual,  as  the  JciUing  of  a  man  per  ir^fqriu" 
niUm^  or  2.  When  it  is  partly  involuntary,  and  partly  voluntary,  but 
occasioned  by  a  necessity,  that  the  law  allows,  which  is  commonly 
called  homicide  62r  necesisitatef  as  killing  a  man'  in  his  own  ^efeuse, 
OTXt^lik^^de  qtnbuspostea. 

Homicide  per  infortunium  is,  where  a  man  is  doing  a 

[4723  lawfql  act,  dcnd  without  intentiqn  of  bodily  harm  to  any 

•    person^  and  by  that  act  death  of  another  ensues,  as  if  a  man 

ba  shooting  at^buts  or  pricks,  and  by  casualty  his  hand  shakes,  and 

the  arrow  kills  a  by-stander.  21  H,l,  2S.  a,  6  E,  4.  7.  b. 

Or  if  a  carpenter  or  mason  in  building  casually  let  fall  a  piece  of 
timber  or  stokie,  and  kills  another.  ^1.^  7.  B»  Coron.  59.  * 

But  if  he  voluntarily  let  it  fall,  whereby  it  kills  another,  if  he  gives 
not  due  warning  to  those  ths^t  are  tinder,  it  will  be  at  least  xx^ia- 
B\kughieT',quiadfbiiamdiltgeniianinonadAibuiL 

So  if  a  man  be  felling  a  tree  in  his  oWn  ground^  and  it  fall  and 
kill  a  person,  it  is  chance-itoedley.  «  ^  4.  7. 

But  in. all  these  ca8e3^if  it  dot)i  only  hurt  a  man  by  sttch  an  acci- 
(deiit,  it  is  nevertheless  a  trespass,  and  the  person  hqrt  shall  recover 
his  damages,,  for  tho  the  chance  excuse  from  felony,  yet  it  excuseth 
not  from  trespass.  6  ^.'  4.  7.    .  ^     . 

Regularly  tie  that  voluntarily  and  knowingly  intends  hurt  to  the 
person  of  a  man^  tho  he  intend  not  death,,  yet  if  death  ensues,  it  ex- 
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•  r 

t  <  "  . 

€Q9eth  not  from  the  gnilt  of  murder^  or  manslaughter  at  least;  as  if 
«^^  iritends  to  beat  B.  but  not  to  kill  him,  yet  if  deat^  ensues,  this  is 
not  per  infortuffium,  hxxl  murder  or  manslaughter,  as  the  circum;* 
stances  of  the  case  ha ppA/ 
'  And  therefore  I  have  known  it  ruled,th^t  if  X^^a  men  are  playing 
at  cudgels  together^  or  wrestling  by  consent,  if  one  with  a  blow  or 
fall  kil(  the  other,  ii  is  manslaughter^  and  not  per  in/oriunium,  tho 
Mr.  Dalianj  cap.  d6,(a}  3eems  tadoubt  it;  and  accordingly  it  was* 
resolved  P.  2.  Car.  2.  by  alt  the  judges  upon  a  special  verdict  from 
Newgate fVrh&te  two  friends  were  playing  at  foils  at  a  fencing  'school, 
one  casually  kild  the  other;  resolved  tp  be  mahslanghter.[l] 

Sir  John  Chichester ^  and  his  man-servant,  whom '  he  very  'well 
loved,  were  playing  together,  the  onan  had  abedstaffin  his  hand, 
and  Sir  •/oAn.had  his  rapier  -in  the  scabbard,  Sir  John^  according  to 
th«  usual  sport  between ;them,  bids  hi^  man  ^uard  his  thrust  or  phss, 
which  he^was;  making  at  him  with  his  rapier  in  the  scabbard,- 
the  servant  with  the  bedstaff  brake  the  thrust,  but  withal  {[473  3 
struck  off  the  chape  of  the  scabbard,  whereby  the  <gnd  of  the 
rapier  came  out  of  the  scabbfird,  but  the  thrust.wa$  not  so  effeotuaHy 
broken,  but  fhe  end  of  the  rapier  pricktthe  servant  in  the  groin, 
whereof  he  died :  SuJohh  Chichester  "V^s  for  this  indicted  of  murder, 
and  tried'at  the.king's^ bench  bar^  where  all  this  evidence  was  given; 
and  it  w^s  ruled,  1.  That  it  w^as  not  murder^  tho  the  act  itself  was 
not  lawful,  because  there  was  no  malice,  ox  ill  will-  between  them: 
fL  Th^t  it  was  not. barely  chance-medley,  or.  per  if9j(prtunium]  be- 
jcausealtbo  the  act,  which  occasioned  the  death,  intended  tio  harm, 
nor.ceuld  it  have  don«  ha)rm,  if  the  chape  had  not  been  stricken  off 
by  the  party  kild,  and  tho  the  patties  "were  in  sport,  yet  the  act  itself,' 
the  thrusting  at  his  servant,  was  unlawM,  and  consequently  (he 
death,  that  ensiled,  thereupon,  was'manslaiighter,  and  was  accord- 
ingly found  and  adjudged,  which  I  heard.  23  Car.  L,(b)  11  H.  7« 
23.  a.  Kelw.  \08f  IS6.  ^       / 

But  if  two  play  at  barriers,  of  run  a-tilt  without  the  king's  cdm- 
mandmept,  and  one  kill  the  other,  it. is  man3laughter ;  but  if  it  be  by 
the  king's  command,  it  is  not  felony,  or  at  most  per\  infortunium. 
11  Kf.  7.  23.  B.Coron.  229..  Dalton^cap.  9e:  Co.  Pi  C.p.  56.(c)* 

If  «£  come  into  tlie  wood  of  jB.  and  pull  his  hedges,  or  cut  bis 

(a)  JVeiB  fiii*.  cjp.  148.  |>.  479.  .   ' 

(6)  Altyn  12.  l^iis  seeniB  a  very  hard  caaOf  and  indeed  the  foundation  of  it  fails,  for 
the  poshing  with  a.Bword  in.  th^  scabbard  by  consent  seems  not  to  bo  an  unlawfbl  act, 
for  it  is  aot  a  dangerous  wjeapon  likely  to  occasion  death,  nor  did  it  do  so  In  this  ease 
but  by  an  unforeseen  accident,  and  herein  diftrs  froOi  the;  case  of  justing,  (or  prixe- 
fighting)  ^herein  such  Weapons  are  made  use  of,  m  are  fi^ed,  lUid  likely  to  giv*  mortal 
wounds. '  ,  '  .  • 

{o)  Brooke^  ailer  having  taken  notice  of  this  as  ^neiix*$  opinion,  says,  That  other 
justices  in  the  time  of  Henry  VIIL  denied  this,  and  held  it  felony  to  IlIII  a  maA  in  justing, 
or  sporting  after  that  manner,  not withstaadiiig  the  Jiing^s  command,  far  9uch  commaiw 
i»  againHtay).  •  .  ^    ' 


■r  '  ■" 


[1]  See  I'Wfcr,  959^;  t  Utt^^  c.  99.  s.  5;  WaftTs  omc,  1  Ea$t,  P.O.  S70. 
•  Bee  fOil  !».  475,  I9^s  4. 
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woody  and  S.  beat  him,  whereof  he  dies,  (his  is  mansU^ghter, 

lieeaiise,  Iho  it  was  not  lawful  for  .^^  to  cat  the  wood^ jt  was  not 

lawful  for  ,^.  to  beat  h)iii>  btit  either  to  bring  biii^to  a  justice  of 

peace,  or  punish  him  othejcwise  according  tb  law. 

.  Bat  if  a  school -master  correct  his  scholar,  of  amaster  his  servrnit, 

;  or  a  parent  his  chiU,  and  by  struggling  or  otherwise^  the 

£  474  3  child  or  scholar,  or  servant  die,  this  is  only  per  itiforiuniufm, 

Crampt,  fFusL  28  ft.      . .     '  ,;  :  '  .       . 

Biit  this  is  to  be  understood,  when  it  happens  only  upon  moderate 
correction,  for  if  the  corr^tioh  be  with  an  unfit  insti* ament,((/)  or  too 
<^ulragious,.  then  it  is  thurder,  Vi%  ir  happened  ^n  a  case  at  Norwich 
assizes  1670,  where  the  masterstrnck  a  child,  that  was  his  appren- 
tice, with  a  great  staff,  of  which  h^  died,  it  was  ruled  tnurder.[2] 

Several  persons^  come  to  entei'  the  hous^  of  '•^.  as  trespa^sen^,  Jl. 
shoots  aiid  kilk  one,  this  is  manslaughter,  otherwise  it  had  bQ.en,Jf 
they  had  entered  to  conunit  a  feiouy.  Orompi.  de  Paee^  /oL  29.  a. 
Harcourt-s  case. 

But  in  the  ca^se  of  Leoei  indicted  for  tl^e  death  of  Francks  Free- 
man,  the  case  was.  That  f^itliam  Level  being  in  bed  ^nd  asleep  in 
the  night  in  his  house,  his  servant  hired  FVancea  ^eeman  to  help 
her  to  do  her  work,  and.about  twelve  of. tt^e  clock  in  the  night  the 
servant  gomg  to  let  out  Frances  thought  ^e  heard  thiev.es  breaking 
open  the  dopr,  she  therefore  ran  up  speedilv  to  her  master,  and  in- 
foTtned  him,,  that  she  thought  thieves  w^re  preaking  open  the  door, 

(<f)  At  with  a  bur  of  iron,  of.  n.  «wqrd,  or  a  ipreat  edd|;el^  KtL  $4, 133. 

^    *  ' .  . H 

{3]  In  all  ea«ei  where  Ih^e  correction  1$  inflicted  with  a  deadly  weirpoh^  an^  the  party 
dies  of  it,  it  will  bo  mnrder;  if  with  aa  instrument  not  likely  eo  kill,  though  improper 
fiir  th^  purpose  of  correction,  it  will  be  manslaaghler.  /^er,  269;  Rig,  ▼•  ihtiiCor^  7  V, 
A  P.  438;  R.  T.  Tamer^  Comb,  497-8;  JR.  y.  \Mgf,  1  LeocA,  378,  «.  f  JBasI,  382;  J{;  t. 
^gg^%  1  ^*  ^  K  191.  And  though  the  corropUon  exceeds  t^  bounds  of  moderation, 
the  court  will  pay  a  tender  regard. to  the  mature  of  th^  provocation,  where  the  act  is  ma- 
ni^tly  accompanied  with  a  l^oocl  intent,  .and  the  instrument  not  such  as  must  in  all 
probamlity  occasion  death;  though  the  party  wete  hurried  to  great  excess.  As  was  the 
case  of  a  father  (HWeestfr,  8p,  A^,  1775,)  whose  son  had  frequently  been,  guilty  of 
stealing,  complaints  of  which  had  come  to  the  Ather,  who  had  often  oor reeled  hiip.  At 
length,,  the  son'  being  barged  with  anothor  theft,  and  resolutely  denying  it,  though 
proved  against  him,  th^  father,  in  f^^passion,  b^t  his  son  with  a  rope,  by  way 'of  chas- ; 
tjsement  for  the  o^ence,  so  much,  that  he  died.  The  father  expressed  the  utmost  horror, 
tnd  was  in  the  greates^ affliction  for  what  he  had  done,  intendingonly  to ha?e punished 
him  with  such  severity  as  to  have  dbrcd  him  of  his  wickedness.  The  learned  judge  who 
trie4  tb^  father,  consnltM  liip  colleagues  in  office,  and  the  principal  oouilsel  on  the  cir- 
cuit,  who  all  concurred  in  opinion  that  it  was  only  manslaughter,  and  so  it  was  ruled. 
1  Ea9f9  P.  (j,  261.  Persohs  on  board  a  ship;  are  necessarily  subject  to  something  like  a 
despotic  government,  and  it  is  jextremeTy  important  thattho  law  should  regulate  Iho 
conduct  of  those  who  exercise  dominion  dvcr  theip.  Therefore,  ii^a  case  of  manslaugh. 
ter,  against  the  captain  and  myte  of  li  vessel,  for  acoelerathbg  the  death- of  a  sesman, 
really  in  ill  health,  but  whom,  they  alleged,  they  believed  to  be  a  skulker,  the  qaestioa 
^will  be,  in  determining  whether  it  is  a  slight  or  an  aggravated  case,  Whether  the  pheaok 
mena  of  the  death  were  such  as  would  eccite  the  attention  of  reasonabte  and  bfimane 
men;  and,  in  such  a  case,  if  the  deceased  be  taken  on  board  afl^  he  was  discharged 
fh>m  a(i  hospital,  it  is  important  to  inquire  Vrhether  Hb  Waa  sent  on  board  -by  the  snrgeoo 
.  of  the  hospitah  ai  a  person  in  a  fit  state  of  health  to  perform  the  diitbtf  of  a  seauiiii. 
R€g,  v.  Lefgutt^  8  Car.  Sf  P.  191.    '  >      ' 
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tfie  master  rising  suddenly,  and  laki,nf  a  rapier  ran  ^own  suddenly^ 
Frances  4iid  herseff  in  the  buttery  lest  she  shpiild  be'  dUcpvered. 
Levet*»  wife  spying-  France9:in  the  buttery,  and  not  Icnowihg  her 
cried  out,  Here  thejt  be.  tkdi  tbould  undo  us:  Le^ei  runs  into  the 
buttery  m  the  darlc^  not  krlowing  Frances^  but  thinking  her  to  be  a 
thiefj  and  thrusting  with  his  rapier  before  him  hit  Frances  in  the 
breast  tnorfally,  whereof  she  instantly  died:  this  was  resolved  to  bp 
neither  murder,  nor  n^anslaughter,  norfelOny:  ptde  the  case  cited  by 
Jnstiee  Jones,  P.  IS.  Cf»r.  I.  B.  R.  and  Croice^n.  l.[3]  (in  Dook*s 
case,(e)'for  kilKng  a  bailiff,  that  broke  a'window  to  execute  d  Capias^' 
which  was  judgect  to  be  ms^nslaughter;)  where  the  book  says  it  was 
not  felony,  qttsere  whetlier  it  be  not*  homicide  by  misadventure^  for 
the  pairty  kiid.  was  in  trntfa  no  thief,  tho  mistaken  for  one,  and  tho  it 
be  not  homicide  voIgQtary,  yet  it  seems  td  \>ep0r  inforiunittm. 

If  a  mail  knowing  that  people  ar^  passing  along  the  street 
throws  a  stone,  or  shoots  dri  arrow  over  the  house  or  wall,  £  4ttb  J 
with  intent'  ro^o  hurt  to  people,  and  one  is  thereby  slain, 
this  is  mjefder,  and  if  it  w^re  without  such  intent,  y^t  it  is  npan'slaugh- 
ter,  atid  not  barely  pet  injbrtunivm^  because  the  a6t  Itself  was  un<^ 
lawful;  but  if  the,  man  were  tiling  an  house,  and  let  fall  a  tile  know- 
ingly, and  gave  warning,  and  yet  a  person  iskild^  tbis  is  per  infar- 
iunium,  but  if  he  gave  not  convenient  warning,  it  is  mansla.ughter, 

quiaMnadhibuUdebiiamdiligentiam'if)'  '  .^     ' 

If  v2.  in  his  own  pailc  ^Hbot  at  a  deer,  and  the  arrow  glancing 
against  a  tree  hits  and  kills  B,  this  is  homicide  per  ipJbrtuniurUf  be* 
catise  it  was  lawful  for  him  'to  shoot  in  bis  own  pa^k., 

But  if  .^.without  the  licence' of  B,  hunt  in  ihe  park  of  B.  and 
his  arrow  glancing  from  a  tree  kiUeth  a  by-stauder,  to  whom  he  in- 
tended no  hiirt,  this  is  roahsla^ighter,  bec^ause  the/^ct'was  unlawful. 

So  if  •/{w  throw  a. stone  iett  a  bird, and  the  stone  striketh  and  killeth 
another,  to.whojn  he  intended .fto  harm,- it  is  per  infortufiii^m. 

But  if  he  had  thrown  a  stone  to  kill  the  poultry  or  cattle  of^.  and 
the  stone  bit  and  kiTl  a  by-stand^r,  it  is  manslaughter,  becatise  the  act 
was  unlawful,  but  not  murder,  because  he  did  it  not  maliciously,  or 
with  an  intent  to  hurt  the  by-stander.[4]  *       . '     . 

(<)Cro..CWr.  53S*  Tr./dnef  439»  ^  - 

(/)  This  it  lipon  tupppvitioo,  tliat  the  house  do  not  stand  near  an  hifjrbii^ay  or  place 

of  resort,  for  thenVthip  he  should  cry  oat  firet,  it  is  maoalaaffbter.  See  HM%  case  1664. 

KtL4Q. 

I  ■      I »■  I  >  ■'■  ^       ,1 ,  I  ,  ,1  a ill..      I     I  ■  I  I     ,  I    ■  ..  .  ■  ■■  I 

[3]  **  Possihiy  it  might  have  better  been  mled  miansla'ughter  ^t  cominon  law;  due  cir. 
cuibspecf  ion  not  baring  been  used,  but  it  was  not  manslaughter  within  the  statute.** 
F99Ur,  39».  See  1  Ea$t,  P.  C.  274, 275 ;  1  Hawk.  P.  C.  c.  2S.  s.  27. 
-.  [4]  There  are  ipeny  cases  in  which  a  par^  causing  (he  death  of  another^  without 
positive  intention  of  inflicting  iujurj,  is  oriminally  Yeaponsible,  though  he  is  never 
chargeable  with  tburder  under  sUch  circumstances.  Thk  test  of  respopsibility  is 
v^hedier  tHe  cobdoet  of  the  aecused  was  contrary  to  any  law,  or  not  beipg  so  forbidden, 
was  so  groiBs,  negligent,  6r  violent,  as  necess^ily  to  produce  the  belief  that  the  .act 
which^  remotely  or  immediately  caused  death,  was  such  an  act,  or  was  done  in  such 
man'nSr  as  to  involve  moral  impropiieiy.  - .  The  oonclosion  of  guilt  is  not  to  be  hastily 
drawn  nor -inferred  froui  remote  circiimstancef ,  end  it  Itf  only,  when  a  dear^case  is 
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By  the  Statute  of  SSH.^Q.  cap.  6,  <<Nq  person  not  haT|«g  liuid% 
l^e.  of  tlie  yearly  value  of  one  hundred  pounds jemt  oa^fitim  may 
^ep  or  shoot  in  a  gun  upon  pieiin  of  forfeiture  of  ten  poa.nds." 
Suppose  therefore  such  a  person  not  quali^ed  sheotsi  with  a  gan  al 
a  bir^,  or  at  crows,  add  byinischance  it  kills  a  by^ander  by  the 
breaicing  q[  the  gim,  or  some  other  accideDt>  that  in  another  case 
would  hare  amounted  only  to  chance-medley^  this  will  be  no  more 
than  chance-medley  in  him^for  though  the  statute  prohibit  hina  Id 

keep  or  use  a  gnn^  yel  the  same  was  but  ma/tim  proAibi* 
[  476  ]  ium^9Lud  that  opiy  under  a  penalty,  and  will  pot  iobanse  the 

effei^theyond  its  nature. 
.   «^.  haying  deec.freqiienting  his  corn-field  out  of  the  precinct  of  any 
forest  or  chace  sets  himself  in  the  night-time  to  watch  ih  a  bedgA, 
and  sets^.  his  servant  to  watch  in  another  corner  of  the  fi^ci  with 
a  gun  charged  with  bultets,  giving  him  ord^r  to  shobt^  when^be 
hears  any  bustle  in  the  corn  by  Abe  deer,  the. master  himself  iin* 
providently  rushes  into  the  corn,. the;  servant  snpposiog.it  to  be  the 
deer  shoofs,  and  thcfreby  kills' his  masteir  in  the  pight,  thid  is  jieitber 
p^etit  ti^easpn,  murder,  nor  manslaughter,  but  chance-medley,  for. the 
aeryatit  wa$  misguided  by  his  master's  own  direction,  alid  was  igpc^ 
rant,  that  it  was  any  thing  else  but  the  deer.     This  was  my  opinion 
in  a  case  happening  at  PeUrboraugh  session ;-  but  it  sciemed  rto  me^ 
that  if  the  ihaster  had  not.  given  such  direction,  that. wa^  the  occasioii 
of  his  mistake^  it  would  have  been  manslaughter  to  have,  shot  at  a 
ipan,  thp  by  mistaking  it  for  the  deer,  because  he  did  not  adhibtrt 
debiidm  diligehiiqm  to  discover  his  :mark,  but  shot  directly  at  the 
person  of  a  man,  tho  mistaking  it  for  a  deer.      ,     . 

Jl.  drives  his  cart  carelessly,  and  it  jruns.over  a  child  in  the  street, 
if  «A.  have  seen  the  child,  and  yet  drives  on.  upon  him,it  is  murder; 
but  if  he  saw  not  thechild,yet  it  i^  manslaughter; .bm  if  the  child 
had  run  cross  the  way,  and  the  cart  run  over  ttie  child  before  it 
was  possible  for  the  carter  to  make  a  stop,  it  is.  per  ti%/oriuniuMf 
an4  accordingly  this  direplion  was  given  by.  us  at  Newgate  sessioito 
in  1672,  and  the  carter  convict  of  hians}anghter. 

Jf  a  man  or  boy  riding  in  tlie  street  whip  his  horse  to  put  him  into 
speed,  and  run  over  a  child  and  kill  him,  this  is  homicide,  aud  not 
per  infartiAnium^  and  if  he  rid  so  in  a  press  of  people  with  intent 
to  do  hurt,  and  the. horse  had.kild  anpther,it  h^d  been  murder  in  the 
rider,[5]  ^  ^  ^    .  "  .  ^ 


^ib 


eitabliBhed  tbat  the  party  ie  KaMe  for  the  fsmiseiioeifoeft  of  an  act  wMeh  may  be  in  \iM 
legal.  Various  adjudications  illastraie  thU  kind  df  retpwimbiKtyfor  Ihe^death  of  another. 
Ab  «n  aecidental  killing  by  ebooting,  furiooe  driTing,  taking  fin  nnrnly  horee'  into  a 
crowd,' careleedy  laying  poison  fbV  rate,  want  of  caution  towilHIe  drunken  pereom,  care- 
less navigation  of  venek,  firing  gone  in  a  populons  place,  fte^  ^^  Foiur^  S58, 963; 
4  m.  Com,  18S-3 ;  R,  r,  ZHmmitis,  1  C.  ^  P,  439 ;  K.  t.  Onmt,  6  C.  4r  P.  699 ;  ^ms* 
1  Ea$t,  P;  C.  261 ;  R.  ▼.  Wettef,  1  C  ^  f  .  330;  H.  t.  Jf»e<tii,  6  <X  ^  P.  396 iJL  ▼• 
Orten,  7  0.  4r  P.  156;  R.  ▼.  Adtn^  id/gm,  153;  Bufi»n^%  case,  1  S^mgt;  4Slf  Cvmm^ 
▼.  Ybrir,  7  Bo$Um  Lavs  RqK  517?  1  ilnee,  enCr.  657.  '  ^  ' 

[5]  See  1  Oto.  IV. c.  4.  7  4r  8;  Gee.  1V..«.  75,  m  to  Accidenta  fton  io^ione. driving  ef  - 
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But  if  a  man  or  yjfoy'be  riding  in'  tbe>^r^ety^  flfnd' a  b7-st;ander 
■whip  Xhe  horse,  .wherebjr  he  runs  away  Vgairist  ihe  WHl  of  the 
rider,  and  in  bis  course  ruo3  over  and  kills  a  child  or  ihan,  it  is 
chanqermedl^  only,,  and  in  that  case  the  jury  >Qught  not 
io  find  biin  no/ g'tiiV/ygeoejcaUy,  bat  the  special  matter;  [477  J 
but  yet,  because  ihe  coroner's  ihquest,  :urhich  stood  untra- 
versedyhad  found  the  special  matter,  the  court  receiTed  the  verdict 
6f  not  jfiiiliy  npon  the  indictment  by  the  grand  inqi^est  of  mur- 
der, and  the  party  confessed  the  indictment  by  the  coroner,  and 
had  his  pardon  of  cou^sjd,  and  this  was  said  by  Lee  secondary 
to  be  ihe  course  at  .A^^o/e,  1  Sepi.  16  Cur.  2.  Riehatd  Pretty^ a 


Tho  the  killing  Of  another  per  infirlunium  be  not  in  truth  . 
felony^  nor  subjects  the  party  to  a  capital  punishment,  and  there-^ 
fore  usually  in  such  cases^  the  Verdict  concludes,  quod  inler^ 
fecit  per  it^ortuniuin^tr  non  per  felpniaTn^jei  the  party  forfeits 
his  goods,  and  thd  he  ought  to  heLvk  guasi  de  jure  a  pardon  of: 
course  upon,  the  certificate  of  the  conviction,  yet  h6  is  not  to  be 
discharged  out  of  prison,  but  bailed  till  the  next  term  or^sessiouis  to 
sue  out  his  pardon  of  course,  for  tho  it  was  not  his  crime,,  but  his 
misfortune,  yet  because  the  king  hath  lo$t  bis  subject,  and-  that 
nien  may  be  the  more  careful^  he  forfeits  his  goods,  and  is  not 
presently  absolutely  discharged  of  his  imprisonment,  \>\xi  bailed^  tc^ 
supra. . 

And  80  sttict  was  the  judicial  law  of  the  Jews  in  relation  to  the 
life  of  man,  that  even  in  this  case  the  avenger  of  blood  might  ^ill 
the  ipanslayer  per  in/orfufiium^  before  he  got  to  the  city  of  refuge, 
DueLxix.  5,  6.{^6'\,  ,     v 


vUge-coaebet,  and  Mcidentt  hj  onloadinr  of  botts.  4  IK.  Cim.  200;  1  Em$t^  P.  C  331  f 
3  WUwn,  407-8 ;  Fotler,  269, 263, 259, 280, 299 ;  JTetl.  40. 

[6]  tiomicide  by  migadTentare  w  where  a  man  U  doinif  a  lawflil  act,  without  intent  to  ^ 
hnrt  another,  and  death  eaeaally  eo«uee.    HMk  Sum^  31;  1  J5a«re,  P,  C*  221* 

Am  where  a  )abourer,  \te\ng  at  wOrk  with  a.  hatchet,  and  the  head  flies  off  and  kUle 
one  who,atandie.b7;  or  when-  k'  third  peraon  whips  a  horee  on  which  a. man  ie  riding, 
whereupon  Jieepringe  oat  and  runs  ^ec  ^  child,  and  kills liim;  in  which  case  ihe  rider 
is  euiltj  of  hoihici&  by  OMsadTentare,  and  he  who  gaye  the '  blow  of  mansUughter. 

It  is  not  sdCeieot  tba^  the  act  npoli  which  death  ensues  be  lawful,  and  innocent  in  . 
itnelf.    It  most  be  dttie  in  a  proper  manner,  and  with,  due  cantioa  to*  prevent  mitfohie£ 
JPoM.  262 ;  1  fosrs  P.  C.  S^ei. 

A  party  causing  th^  death  of  a  child  by  giving  it  spirituous  liquors  in  a  quantity  quiti6 
unfit  for  its  tender  age,  is  guilty  of  mapsUpghter.  R,  v.  JIfartin,  3  C.  4r  P*  211. 

In  the  case  of  workmen  throwing,  stones  and  rubbish  (rnm  a  house  in  the  ordinaty 
course  qf  tlieir^sinee^  by  which  a  person  underneath  iiappens  to  he  killed;  if  they  de- 
liberately saw  danger*  or  betrayed  any  consciousness  of  i^  from  whence  a  general  msc 
ligVity  of  heart  mfgbt  \fQ  inferred^  and  yet  gave  nawarning,.it  will  be  murder,  on  account 
or  the  gross  impropriety  of  the  ACt.  If  t&y  did  not  look  out,  or  not  till  it  wai  too  late, 
and  there  .wlis  even  a  small  pi;obability  of  persons  passing  by,  it  will  be- manslaughter. 
But  if  it  had  be^  a  retired  place,  wliere  there  wis  no  probability  of  persons  pacing  by,  ' 
and  none  bad  been  seen  about  the  spot  before,  it  seems  to  be  no  more  than  accidental 
death;  for  thoogh  the  act  itself  migfat.breed  danger,  ^et  the  degree  of  caution  requisite  . 
beJDf  Qoly  in  propertton  to  the  aiH^srent  aeoeesity  oif  iK,  and  there  being  no  apparent  caU, 
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ftr  It  in  Om  inalBiiee  pot,  iht  rale  spplMi*  de  mm  exutnMm  ct  ms  mppmnaiAm* 
«ff  r«(t#.  8b»  if  aoj  peraoD-  bad  been  Men  on  the^^pot,  but  doe  wsnung  were  giveo,  it 
WiU  be  vimulTentfire.  HuU's  eeae,  1664;  Kd,  40;  1  MUu.  ?b9.  On  the  other  hasd,  im 
LendoD  .and  other  populoos  tolms,  at  m  time  of  d«j  when  the  itTeets  are  asailly  thronged, 
it  would  be  mahsboghter,  oatwitbatandjof  the  ordinary  caution  need  on  other  oeeainone 
•f  giving  waniing;  for  in  the  hurry  and  noiae  of  a  crowdod  ^jtreeC,  few  people  Iwnr  tiM 
warning,  pr  aufficientlj  attend  to  it*  however  lood^  1  £!eal*t  P.  C  262« 

Again,  if  a  peraoii- driving  a^  carriage  happena  to  kill  another:  if  he  aaw  or  bad  timely 
■otiee  «»f  the  miacfaief  likely  to  epane,  and  yet  wilfblly  drov^  on,  if  Will  be  niorder;  lur 
die  pnsQoiption  of  malice  araea  from  thc-doing' of  a  dadgeniva  act  intentionally;-  tibefs 
18  the  heart  regardleaa  of  aocial  doty.  If  lie  might  hav;^  aoen  the  danger,  bot  did  not 
look  before  him,  it  will  bcroanalaiogbter,  for  want  of  ^ne  circomapection.  Bui  if  the 
iccident  happened  in  $&ch  a  n^anner  tliat  no  want  of  doe  care  coaKd  be  impoted  to  the 
drtfer,  it  will  be  a<3indental  death,  and  he  will  be  eicnaed.  I  fieaTa'P.  C  363.  Tbc 
Biere  calling  out  will  not  ezciiae  the  oiTender.  A.  ▼.  Walker;  1  C^  P.  330. 

A»  waa  driving  a  Cart  with  fopr  horaea,  in  the  highway  at  Whilechapel,  slid,  be 
being  in  tbecart,  and  the  horaea  open  a  trot,  they  threw  down  a  iroroait  who  waa  going 
the  akme  way  with  a  Jrarthen  upon  her  head,  and  killed  hcfrs  AUt,  C  J.«  Thtcft  J.,  Bar- 
foo  iurvt  and  the  Recorder  Lonely  held  thie  to  be  only  miaadvenlnre.  Butyliy  Lord  Htii, 
if  it  had  been  in  a  atieet  where  people  nanally  paaa.  tiiifi  bad  been  manalaoghter ;  bot  it 
wai  clearly  agreed  it  coold  sot  be  morder.-  O,  B.SeM.  before  M,  T.  1704;,  i  JEasVa  P. 
C.863.    • 

.  To  make  the  captain  of  a  ateam-TCfael  guilty  of  manalanghief ,  In  causing  a  peraon  to 
be  drown^  by  rannibg  down  a  boat,  the  proeecntdr'  moat,  ahow  aoroe  act  doo^  b^  the 
captiia,  and  -a  ro^re  omia^ion  on  hia'part  in  not  doing  tlie  whole  of  his  doty  ia  not  auffi* 
cient  Bat  if  there  be  adfficlent  light,  and  the  captain  of  a'ateamer  ia  either  at  the  hdm 
..or  in  a'aitaatioh  to  be  giving  the  command,  and  doea  that  which  cahaea  the  -injury,  he 
ia.gnilty  of  maqalaughter.  ^  Y.  €7r^«,'7  C.  .if  P.  166.  The'ca|lUitt  and  pilot  of  %  attem; 
boat  were  both  indict  for  the  manaUitghier  of  k^ieraon  who  waa  on  board  of  a  emack, 
by  ranning  the  amack  down.  The  fanning  down  waa  attriboted,  on  the  part  of  the  pro- 
aacation,  to  improper  ateerage  of  the  ateamboat,  aria^ng  from  there  not  being  a  man  at 
the  bow  to  keep  a  look>«ut  at  the  time  of  the  accident  It  waa  proved  that  them  waa  a 
man  on  the  lookjoat  when  the  veaael  started,  «bbat  an  hoor  previoos.  Aooordiiig  to  one 
witness,  the  captain. add  pilot wei'e  both  on  the  bridge  between  the  paddle-boxes;  accords 
ing  to  another,  the  pilot  waa  alone  on  the  paddleJiox*  Hddt  that  bnder  thCae  circmn- . 
stances  there  waa  riot  such  personal  misconduct  on  the  part  of  either  as  to  make  thdn 
ga'iUy  of  felony.  R,  v;  AlUn  and  anoiher^  7  C.  if  P.  153. 

The  law  doM  not  require  the  utmost  cantion  that  can  be  uaed ;  it  ia  aufficient  that  a 
reasonable  precaution,  what  is  n»pal  and  ordinary  in  thie  like  cases,  btvf^ken;  auch  «• 
bath  been  found  by  long  experience  in  the  course  of  human  affairs  to  answ^er  the  end; 
for  such  Conduct  shows  Uiat  the  party  was  regardful  of  social  duty,  and  free  fVom  avy 
maoher  of  guilt  FoeU  864;  1  Ba9V»  P.  C.  366.  And  therefore  upon  tint  principle,  Mr. 
Justice  Foster  denies  RamplmCB  caae-(J8X.  41,)  to  be  law;  and  indeed  there  ta  a  fv«r« 
put  to  it  in  the  margin  of  tKa  report  1^ he  prisoner  had  foopd  a  pistol  in^  the  street, 
which  he  hadVeason  to  believe  wai  not  loaded,  haying  tried  i^  with  the  ramn^er,  iirhich' 
had  gone  down  into  the  mussle  ef  the  pialol;  the  rammer,  in  fact,  being  too  short.  He 
carried  the  pistol  home,  and  hia  wifo  atanding  before  hHjfi^  he'  coc,ked  it  and  touched  the 
trigger;  on  whicb the  pistol  went  off  ami  killed  the  woman.  This  waa  ruled  mansliugh- 
ter.  In  truth  the  man  had  used  the -ordinary  piecaution  adapted  to  the  probability  of 
danger  in  auch  caseb:  he  bad  eiateinbd  the  pistol  by- the  uiiaal  method  of  triaL  And 
though  it  waa  doubtless  an  idle  frolic,  yet  the  heart  waa  free  from  all  sort  of  guilt  even 
the  guilt  of  negligence;  and  therefore  Uie  act  ought,  to  have  been  excused.  And  the  same 
learned  judge  determined  accordingly  in  a  case  something  similar. 

Upon.a  Sunday  morning,  a  man  and  his  wife  going  to  dine '  at  a  friend's  boose  in  the 
•neighbourhood,  he  carried' hif  gun  with  him,  ttf  divert  himself  on  the  war;  but  before 
dinner  he  dhichargcd  it,  and  act  it  up  in  a  private  place  in'hja  ftiei)4*e  houaob  After 
dinner  he  went  to  church,  and  in  the  evening  returned  bpme  with  his  wifo  and  neigh- 
bo\irs,^  bringing  his  gun  with  him ;  which  was  put  into  the  room  where  his  wife  was,  2be 
having  brought  it  part  of  the  way.  He,  tftking  \t  up,  touched  the  trigger,  and  the  gan 
went  off,  and  killed  his-wifa  It  'c«.me  out-  in  evidence,  that,  while  the  nui  was  It 
church,  a  person  belonging  to  the  family  privately  charged  the  gun,  and  went  after  some 
game;  bat  before  the  service  at  church  was  ended,  leturned  it  loaded  to  the  place  from 
whence  he  had  taken  it;  and  where  the  defondant,  who  Was  igooraat  of  all  that  fatfd  ptsied, 
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Iband*  it  to  all  appearsnoi  ail  lie  bad  left  it  Mr.  Jiit|iee  VntUt  thought  it  oonecenary  to 
ioqvrire  whether  tbe  man  had  examined  ihe  gnti  before  he  carried  it  home ;  bift  beinjf  o^T 
opinion,  apoD  the  wfioje  evidenoe,  that  he  had  reaaonable  grounda  to  believe  that  it  waa 
not  loaded,  he  dire^ed  the  jury,  that  if  they  were  of  the  aame  i^inioi^  th'ej  afaould  a<sqa|t 
him :  and  he  waa  acquitted.  Fo9L  305. 

A  gentleman  came  to  town  in  a  chaise,  ai|d  before'  he  gAt  out  of  it  fir^d  hia  pittdia  in 
the  street,  which  by  accident  kil{ed  a  woman.  Thia  waa  ruled  mjanaiangbter;  the  act 
W8B  likely  to  bvted  daii^r,  and  manifeatly  improper.  BtfOMiCi  caae,  1  iSirr.,481. 

It  faaa  already  been  oboerved,  that  thia  knod  of  homicide  ii  only  when  it  happeneth  npoa 
A  iDaii'9  doing  a  kwinl  act;  for.  if  tbe  act  be  done  in  the  prooeoutien  of  a  fobnioos  inteitioa, 
it  will  be  murder.  1  JSuaa.  '540.  For  it  is  a-  general  riile  in  caae  of  all  folooiea«  that,  wben» 
ever  a  man  intending  to  commit  one  felony  -happens  to  commit  another,  he  is  aa  much 
^llty  M  if  he  had  inteiidecl  the  fblofiy  which  ho  actooUy  commits.  1  Hauik,  e,  39.  a.  1*1, 
Aa,  if  ii-  ahoot  at  tbe  poultry  of  B.,  iatendiqg4o  steal  them^  and  by  aeddent  kill  4l  ^lan, 
t&is  ia  murder.  Feat.  358,  ^9. 

•Further,  if  there  be  an  evil  inteiit  thdugh  that  intent  extendetlt  not  to  death,  it  ts  mur- 
der. Thus,' if  a  man,  kriowing  that  many  peopl^  ate  in  the. street,  tiirow  a  atone  over  a 
wall,  intending  only  to  frighten  them,  or  to  give  them  %  little  hurt,  and  thereupon  one  la 
•  killed,  this  ia  ulurder;  for  he. had  an  iH  intent,  thooeh  that  intant  extended  not  to  deat|^ 
'miid  though  be  knew  not^Jlie  party  slain.  3  InU*  57. 

Although  t^iia  speciea  of  homicide  Is  not  propCsly  a  man*a  crime,  but  hia  misfortune, 
yet,  becauae^a  human  being  ia  killed,  apd  in  reepect  of  the  great  favour  the  law  baa  to 
the  lUe  of  man.  and  to. (he  end  that  men  ahould  use  all  car^,  diligende,  and  cireumspeo^ 
titMi/in  all  .they  do,  that  no  hurt  ahould  come  of  their  actiona,  a  person  convicted  thereof 
before  the  9-  6eo.  IV.  e,  31.  s.  10.  forfeited  h<s  i^oods;  'but  by  that  statute  he  is  exempted 
fkom  all  puritafament.    ^  anto^  cAop.  36.  fiole.  3  Biifna*  JuM^ice^  800.  ei.- 1845. 
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CHAPTER  XL.  [478] 

'■    •  ■  '  ^'  •       '     ■        ■        .  -  '  •      ' 

OT   l^AKSUinGHTSH   XZ    NlBCliQSSITATli,  AND   7IB«T  8X  DKFSNDEADO. 

I  COME  to  those  homicfdes  thfit  are  4ix  necemtaie,  and  this  necessity 
makes  the  homlcid^^  not  simply  voluntary^  but  mixed,  ps^rtly  volun- 
tary and  partly  inVoliintary,  and  is  of  two  kinds. 

1.  That  necessity,  which  is  of  a  private  nature. 
'2.  That  necessity,  w^iich  relates  to  the  public  justice  add  safety. 

The  former  is  that  necessity,  which  obligeth  a  man  to  his  own 
defense  and  safeguard,  and  this  takes  in  these  inquiries^  1.  What  may 
be  done  fotr  the  safi^gaard  of  a  mate's  own  life.  2.  What  oday  be  done 
for  the. safeguard  of  the  life  of  another.  3.  What  may  h^  done  for 
the  safeguard  of  a  mail's  goods,  4.  What  may  be  done  for  ihe  safe- 
guard of  a  man's  hotise  of  habitation. 

\i  As  touching  the  first  of  these,  viz.  homicide  !n  defense  of  a  mao's 
oWn  life,  which  is  usually  styled  «€  dxfendtTido.^        . 

It  is  generally  to  be  observed,4hat  in  case  of  any  jndictment  or 
charge  of  felony  the  prisoner  cannot  plead  any  thing  by  way  of  jus- 
tification, as  thai  he  did  it  in  his  ow^  defense,  or  per  ir\forlunium^ 
but  must  plead  no/ '^tit7/y;  and  upon  his^.trial  the  special  matter  is 
to  be  fonnd  by  the  jury,  and  thereiipon  the  c'QUtf  gives  judgment. 

Homicide  ^6  £/^en£feu^/o  is  of  two.  kinds.   .    . 

1.  Sucb>  as  tbb  it  excuseth  from  death,  yet  it  ezcuseth .  not  the 
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.  forfeiture  pf  good^,  nor  is  |he  party  to  be  absolately  discharged  oat 
ofprisoby  but  bailed,  and  to  purchase  his  pardon  of  course. 
.2.  Such  as  wholly  acquits  from  all  kinds  of  forfeiture.     ,  . 

Firsty  therefore,  of  cprpmon  homicide  se  defendend^. 
[|  479  3      Homicide  se  dtfendendo  is  the  killing  of  another  persoa 
in  the  necessary  defence  of  himself  against  him  that  assaults 

Iq  this  ease  pf  homicide  se  defendendo^  there  are  these  circum^ 
stances  observable. 

1.  It  is  not  necessary  that  the  party  killed  be  the  first  aggressor 
pr  assailant,  or  of  his  party,  tho  commonly  it  holds. 

There  is  a  malice  between  t/f.  and  ^.  they  appoint  a  time  and 
place  to  fight,  and  ^eet  accordingly.  A,  giv^  the  first  onset,  B.  re^ 
treats  a^  far  as  he  can  with  safety,  and  then  kills  ^.  who.  bad  other* 
wiseicitled  him;  this  is  murder,  for  they  met  by  compact  and  design, 
.  sind  therefore  neither  shall  hare  the  advantage  of  what  (hey  them- 
selves each  of  them  created.  ,  . 

There  is  malice  between  .tf.  and  B.  tbey  meet  casually,  «^.  assliults 
JP.  and  drives  him  to  the  wall,  B,  in  his  own  defensd  kills  Ji,  this  is 
se  dtftndetidOy'bxA  shall  not.be  heighteped  by  the  former  malice  into 
murder  or  homicide  at  larjge,  Cfi»pWoiiV  case  cited  Crompt.de  Pctot 
27.  Ik  and  DalL  cap,  '98.(a)  for  it  was  not  a  killing  upon  the  account 
of  the  formelr  malice,  but  upon  a  tiecessity  imposed  upon  him  by  the 
assault  of  •^. 

Ji.  assaults  B.  and  B,  preisently  thereupon  strikes  Ji.  without  flight, 
whereof  Ji.  dies,  this  is  n^anslaughter  in  B,  and  n^t  se  defendendOf 
43.  Jlssiz.  31.  but  if  B.  strikes  Ji.  again,  but  not  mortally,  and  blows 
pass  between  them,- and  at  length  B.  retires  to  the  wall,  and  being 
pressed  upon  by  Ji*  gives  him  a  mortal  ^oiind,  whereof  ^.  dies,  this 
IS  only  homicide  se  de/endendo^BX^ho  xh^i  B.  had  given  divers  other 

•  •  '  ■  * 

(a)  New  Edii.  e*p.  ISO.  f,  4SL 


[l]  FotUr  diWdefl  homicide  in  lelCKlefeiice  into  two  elataee;  the  first  he  calb  jnttififtble 
iettwdefelioe,  the  second  •elf-defeace  ool|pft|>le.  In  the- jformerr  the  injured  party  mkj' 
repel  force  by  fiiroe  ia  defiuMe  of  his  person*  habitmtion,  v^r  property,  against  one  wM> 
iQanilestJy  intendeth  and  endeavooEeth  by  ?ioIenee  or  sorfkrise  to  commit  a  known  fblony 
upon  either.  In  these  cases  he  is  not  obliged  to  retreat,  but  mfcy  pursue  his  adversary 
tiH  he  findeth  hinitfelf  out  «^f  danger,  and' if  in  a  obuflict  between  them  he  happenetb  to 
kill,  such  kilKng  U  jwtiflable.  jfel;  1S8, 139.  The  right  of  self^eferic^  in4hese  cases  is 
founded  in  the  law  of  nature,  and  is  not,  nor  can  be,  superseded  by  the  law  of  society* 
For  before  civil  socihties  were'ftirmedv  for  mntual  defonce  and  preservation*  the  right  of 
self-defence  resided  i^  individuals;  it  could  not  reside  elsewhere;  apd-  since  in  cases  of 
necessity,  individuals  incorporated  into  society  cannot  resort  for  protection  to  the  law  of 
the  society^  that  law  with  'greft  propribty  and  stritt  justice  consider^  tfaemr  as  still,  in 
that  instance,  under  the.  protection  of  the  law  of  nature.  In  the  latter— hocnici^  cuU 
pable  but  excusable,  or  l^micide  se  defendenfh%  upon  chance  medley — as  when  a  person 
engaged  in  a  sodden  «ffray,  quits  the  combat  tefore  a  mortal  wound  given,  and  retreats 
or  flees  aa  far  as  he  can  with  safety,  and  then  urged  by  mere  ne^sessity,  kills  His  adver- 
sary for  the  preservation  of  his  own  life.  Foster,  S73^7.  1  HnpkinM^c.  29.  s.  13. 

The  geneuil  rule  is  that,  in  (ttder  to  ezbuie  a  homicide,  on  the  jj^round  of  selMefeno^ 
it  inn«(  clearly  appear  that  it  was  a  necessary  act,  in  order  to  Avoid  dqitractido,  or  sooft 
great  bodily  harm. 
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strol^esf  that  were  not  mortal  before  he  retired  to  the  wall^  or  as  far 
as  he  eould.  atanif,  P.  C  Lib.  I.  cap.  7.  foil  15,  a,  Dali,  mp^  98. 
Cratnp.^t^.  a.  •. 

But  now  suppose,  that'.^.  by  malice  makes  a  sudden  assault  upon 
JS.  Who  strikes  again,  and  pursuing  hard  upop  «^.  Jl.  retreats  to  the 
mrali,  and  in  saving  bis  own  life  kilis^ff.  some  have  held  this  to  be 
murder,  and  not  ae  de/endettdOj\)e<t9LUse  ^.  gave  the  first  assault^ 
Of*6mp.  JbL  d8.  A.  grounding  upon  the  book  of  9  £,  3.  Itin.  North. 
Coron.  287.  butler.  Dalion^  ubf  svpra^  thinketh  it  to  be  ^e 
dey^n4enddj{6)  thd  .4.  made  the  first-  assault-,  either  with  or  [.480  ] 
"Without  malice,  and  then  retreated';  therefore. the*  book  of  ^ 
•S  E.3.  Coron.  284,887.  whidh  occasioned  the  doubt,  is  to  beeic- 
amined,' which  is  thus. 

It  seems  to  me,  that  i{^.  did  retreat  to  the  wall  upotr^a  !real  intent. 

to  save  his  life,  and  then  merely  in  his  own  defense  killed  S.  that  it 

is  se  de/endenda,  and  "with  this  agrees'  Stamf.  P.  C.  Lib.  I.  cap.  7. 

/oL  IS.  a.    But  if  on  the  other  side  A  knowing  his  ^advantage  of 

strength,  or  (skitl^  or  weapon,  retreated  to  the  wall  merely  as  a  /tieisigii 

to  protect  himself  uoder  the  shelter  of  the  laWj^as  in  his  own  defense,  ^ 

but  really  intended  the  killing  of  ^.  then  it  is  murder,  or  manslaugh- 

ter4  as  the  circumstance  of  the  case  fequireflf,  and  that  was  the  Teksdn, 

."Why  the  judges  demanded  of  the  jury  3  B.  3,  whether  he  killed  B. 

of  jualice,  or  otheirwise  to  save  himself,  and  when  the  jury  answered^ 

'  lUfpas  to  9avA  his  life,  he  Was  f emitted, to  prison  to' have  his' pardon 

ofco\irse.    3  ^.  3.  Coron.  284.  287.[2] 

t.  In  homicide  st  defenfUndo^  there  seems  necessarjr  some  act  to 
be  done  by  tlie  party  killinjg,  for  if  he  be  merely  passive,  this  wiU 
make  it  only  a  killirig  per  infortunium.      . .—  ^ 

Ji.  assaults  fi.  who.  flies  to  the  wall,  or  falls,  holding  his  sword 
knife^  or  pike  iahis  hand,  ^.  runs  violently,  or  falls  upon  the  knife 
of"  B.  \vithqut  any  thrust  or  stroke  ofiered  at  him  by  B.  and  there- 
upon dies,  this  is  death  per  infortunium^  atid  some  have 
said,  that  in  this  case  «^.  is  felo  de  ae^  de  quo  antea,  vide  [  481  3 
Stdfuf^P.  C.  Lib.  I.  cap,  7.  p.  16.  ^^  tibros  ibi. 

(h)  The  tttm'hen^ekhpd  ioMDuUan  it  the  ease  of  an  affray,  (whitfa  it  likewiie  tbt 
eaaa  pbt  by  SUtwrfard)  of  this  he  aayt  .there  win  a.  diffevence  at  opinions,  but  ileliveri  no 
opiaion  of  bis  own ;  but  as  to  the  case  here  pat  by  our  author  of  «  mdUdovB  assault, 
which  Jie  aAerwards  mentions,  he  seema  plainly  to  be  of  the  contrary /opinion,  and  to 
thiak  it  murder;  nor  do.l  see  any  thing  in  €oron.  284, 287.  that  ^could  occasion  anv 
dooht  about  t!t^  matter,  or  any  way  relates  to  this  case,  for  both  those  cases  (whioli 
•eem  to  be  but  one  and  the  same)  were  of  aft  aflirayi  in  which  he  thai  struck  first,  was 
the  party  killed,  and  the  party  killing  struck  not  at  all,  till  after  he  had' fled  as  fkt  as  he 
could, .and  was  necessitated  to  do  it  in  his  own  .defense;  so  tl\ai  the  reason  assigned  by 
our  author  for  demanding  the  question  of  the  jury  is. grounded  on  a  mistake j  that* 
which  to  me  seema  the  reason  of  putti^ig  that  question  to  the  jury,  is  this,  the  jury  bad 
fcuqd  the  fact  speciallyi  but  had.  9ot  drawti  any  general  conclusion  from  it,  the  ques* 
tion  was  therefpce  asked,  that  they  might  make  the  usual  conclusion,  und^  dicunt,  h»d 
frmdietu9,  A.  (the  defundant)  se  dtfendendo  prtBdietum  B.  (tfie  deceas^^  inler/eci/,  4r. 
•ott  per.  ftlamam  atit  malitiam  pr«BC^'faltf in,. which  was  done  accordingly;  and  theVe- 
Ibre  in  the  first  of  those  places,  9ix.  i&ron.  284*  the  usual  conclusion  being  inserted,  no 
\ttolice  IS  taken  of  the*  question  put  to  the  jury. 

[2]  Afttr,  877. '  1  Audt  c  89*  a.  17. 
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S.  Regalariy  it  ia  n^cewiry,  that  the  person  that  Ults  another  ia 
hi9  Qwn  defense,  fl^  as  far  a9  he  may  to  aYoid  the  Tiolisnce  of  the 
assauU  before  he  turn  upon  his  assailant;  for  tho  in  cases  of  hostility 
between  two  nalfons  it  is  a  reproach  and  piece  of  cowardice  to  fly 
fron^  an  enemy,  yet  in  cfises  of  assaults  and  affrftjrs  between  aiubjects 
undef  the  same  Jaw,  the  law  owns  not  any  such  point  of  honotfr^ 
because  the  king  tod  his  laws  ate  .to  be  the  vindieea  injuriarufn^ 
and  private  persons  are  not  trusted  to  take  capital  leveiige  one  of 
another.[3}  : 

But  this  hath  some  exceptions.         -     <•    . 

1.,  In  respect  of  the  person  killmg.  . ,  i 

If  a  gaoler  be  assaulted  by  his  prisoner,  or  if  the  sheriff  or  his 
minister  be^  assaulted  <  it^  the  execution  of  his  office,  he'is  not  bound 
to  giye  back  to  the  wall ;  bat  if  he  kills  the  assailant,  it  is  in  law 
adjtidged  ^e  defendendo,  tho  he  give  not  back  to^the  wall  ;[4]  the 
Ukeof  a  constable  or  watchman,  for  they  are  ministers  of  jiistice, 
and  under  a  more  special  protection  in  the  execution  of  their  office^ 
th^n  private  persons.  Co.  P.  C  p.  56.  9  Co.  Rep.  68.  b.  Maekally'9. 
case.  •      .        -      ^  '/•  • . 

But  if  the  prisoner  makes  no  resistance,  but  flies,  yet  the.  officer 
either  for  fear  that  be,  or  some  other  of  hi^  party  will  rescue  th^ 

Ecisoner,  strikes  the  pri^ner,,  whereof,  he  dies,  thid  is  murder,  for 
ere  was  no  assault  first  made  by  the  prisoiier,  and.so  it  cannot  be 
se  defendendo  in  the  officer.[5]  . 

And  here  is  the  difference  between  civil  aptionS  and  felonies. 
If  a  tnan  be  in  danger  of  arrestby  a  Capjas  in  debt  or  trespass, 
and  he  flies,  and  the  bailiff  kills  hini,.it  is  mufder;[6]  but. if  a  feida 
fli^s,  and  he  cannot  be  otherwise  taken,  if  he  be  killed,  it  is  no  felony, 


*.i»— 
\ 


[3]  State  V.  Wtlh,  1  Coxe,  434.  U  SL  v.  Tratterg,  3  Wkeeler'9  C,  C.  49^  507.  ^«y- 
dcn  9.  TheState,  4  BUekford,  547.  FeopU  v.'GtfrrefwH,  3  WhteUr**  C,  C.  348.  Pecfle 
▼.  AnderBon^  idHn.  408.  ( 

[4|  6  ImI,  56.    1  Hawh.  e.  28.  c,  11.  e.  39^.  IG.    MS.  Sum.  36,  37.    Fotter,  331. 

[5]  So  long  at  a  pacty,  Iwble  to  srreftt,  endeftyoiirt  peaceably  to  avoid  it  he fbajDot 
be  killed;  but  whendver,  by  his  conduct,  he  puti  in  je6pardy  the  life  of  any  atteinpting 
to  arrest  him,  he  may  be  killed,  and  the  act  will  be  excusable.  State  t.  Andersoi^  I 
HilV$  &  C.  R,  337.  See  The  State  v.  Ruikerfird,  1  Hqv>k$.  457.  Selfridge*9  TVJoi, 
l^e.  jR.  T.Hawarth,  t  Moody,  C,  C.  307.  R.  y.  TftUtainf,  ibid.9QT.  R.  ▼.  Langdan, 
R.Sf  R.  338.  . 

It  has  been  said  that  perhaps  the  killing  of  dangerous  rioters  may  be  justified  by  my 
private  persons  who  eahnot  oUierwise  suppress  them,  or  defend  themselves  from  tBem^ 
inasmuch  as  every  private  person  seems  to  be  authorized  by  the  law  to  arm  himself 
for  the  preservation  of  the  peace.  1  Hav^,  P,  C,  e.  38.  «.  14.  and  ee'e  P^ler,  373. 
tt  was  so  resulved  by  all  the  judges  in  EaHer  Term,  39  £Zt«,  thoufh  they  thopgbt  it 
more  discreet  fot  every  one  iti  such  a  case  to  attend  and  assist  the  king's  officer»4n  pre. 
serving  tlie  peace.  And  cert|iinly,  if  private  persons  interfere  to  suppress  a  riot  they, 
must  give  notfce  of  their  intention,  ^ed  Rex  v.  Finney,  5  C  4f  P*  354.  Reg,  v.  Neale^ 
9  a  4r  P«  431.  The  cimrge  of  Tindal,  C.  J.  to  the  Bristol  Grand  Jurjr,  1833.  ^  O.  1^  P. 
361,  and  charge  of  King.  P«  to  thd  Pliiladelphia  Grand  Jujry,  1844.  4  Fenn,  Law  /.  39. 
The  latter  is  a  practical'  and  aocurate  statement  of  the  law  on  this  subject. 

[6]  1  RoU.  R^  189.  FoHer,  371.  Rtx  ▼.  Brownings  1  Ea$t,  PC,  313.  Rex  t.  BortJu 
tMclr,  1  Doug.  307.  M.  S,  ^dm.  37.  If  tho  warrant  was  irregular  and  void,  the  kilHng 
would  be  only  mansladghter.  Rex  t.  $Xockleu,  1  Man,  P.  C  310.  Houtin  v.  Bamm^ 
is  r.  JR.  133,  it  V.  WiikfUKk,  8  T.  JR.454.    R.y.  Hood,  Moody,  C.  C.  381. 
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afid  in  t^at  case  the  offioer  so  killing  forfeits  notbingy  but  the  person 
so  assaulted  and  killed  forfeits  his  goods.  ; 

.  2.  In  relation  to  the  person  killed* 

If  a  thief  assaults  a  true  man  either  abroad  or  in  his  house  to  rob 
oi^'kiil  hini,  the  true  mi^n  is  not  bound  to  give  back,  but  may  kill  the 
assailantj^  and  it  is  hot  felony,     Co.  P.  C,p,  56.[7] 

.  3.  In.  respect  of  the  mariner  of  the  assault.  ^ 

If  ^.  assault  JS,  so  fierceLy,jthat  J9.  cannot  save  his  life  [482 !] 
if  he  give  back,  or  if  in  the  assault  ^^fall  to  the  ground,  . 
whereby  he  cannot^fly^  in  such  case  if  J3.  kill  ^,  it  is  ae  deJendendOf 
Co.  P.  C.p.56.  but  now  fiere  will  be  occasion  to  resume  the  former 
debate,  where  the  first  assaiie^r  may  be  said  to  kill  the  assailed  se 
d^(sndendo.[S'i 

'  If  •>$.  assault  J3.,  and  B.  theteupon  re-a8sa4]It  «^.  and  Jl.  really 
flies  to  avoid  the  assauU  of  B,  who  pursues  him,  and  then  Jl.  being 
driven  to  thai  wall  turns  ^gain  and  kills  B.k  seems  this,  may  be  se 
de/endendo^  as  bath  been  said ;  for  it  appears  de/aciOy.thki  A.  fled 
from  the  assault  of  B.  till  he  could  fly  no  farther. 

But  if,  A.  assaults  B,  first,  and  upon  that  assault  B.  re^«ssaults  Jf • 
and4hat  so.fieix^eiy,  that  A.  cannot  retreat  to  the  wall  or  other  non 
ultra  \eithout  danger  of  his  life,  nay,  tbo  A.  falls,  upon  the  ground 
upon  the  assault  of  B.  and  then  kills  B*  this  shall  not  be  interpreted 


[7}  FotttT,  373.  KA.  126. 12d.  1  Hawk.  P.  O.  e.  2S.  «.  31. 24.  WImd  a  known  ielooy 
if  attempted  upon  the  penoB^  be  it  to  rob  or  mordejr*  the  party  aosailed  may  repel  force 
by  force;  and  eyea  hi*  eenrant  attendant  on  him,  or  any  other  person  present,  may  inter, 
poee  for  presenting  mischief,  and  if  death  eMiie,'th^  V^^  ^  interpbidnff  will  be  jostt- 
6ed.  1  J&ff<,JP.  C.27K  Cam^  ▼.  RiUv,  Thaeker'»  C.  6.  471.  8dfridg9'$  Case,  160. 
Cammirti^taUk^.  Duilyi  3  Pb.  Z.  /.  153. 

The  danger  mast  be  actoal  and  urgent,  U.  S.  t.  Vigol^  3  IMtta$^  346.  No  contingent 
necessity  will  avail;  and  when  the  pretended  necessi^^  ezlNts  in  the,  as  yet,  unexecuted 
nachinations  of  another,  it  iutmn  no  deface.  People  y.  MsLeodf  1  HUlfdm.  SktU$  ▼. 
Morgan,  3  Iredell,  IBS. 

In  TenneMMu  it  has  been  ruled,  that  if  a  roan,  though  in  no  danger  of  serious  i>odily 
harm,  tfarougfa  fear,  alarm,  or  cowardice,  kill  another  under  the  impression  that  gr«at 
bodily  injury  is  about  to  be  inflicted  on  him,  it  is  a  case  of  liomicide  in'self.deMnce. 
Ornnger  V.  Tke  StoU,  5  Yerger,  459.  ' 

In  fhrtk  Cerofinci,  the  safer  and  better  doctrine  is,  that  ihe  belief  that 'a  person  designa 
io  kill  one,  will  not  redpce  the  killing  him  below  murder,  unless  he  is  making  some  attempt 
toe^cute  his  desigUtOr,  at  least,  is  in  an  apparent  situation  to  do  so,  and  thereby  induoea 
the  reasonable  belief  that  iie  intends  to-do  so  immediately.  State  ▼.  Oreen,  4  Iredell^  409. 

The  killing  of  a  man- on  the  highway  ie  not  jtvtifiable  homicide,  unless  there  was  an 
intention  on  th4  part,  of  the  person  killedito  rob  or  murder,  ;or«  do  some  dreadful  bodily 
injury  to  the  person  killing;  or,  in  other  words,  the  condact  o^tbe  party  must  be  svch  as 
tfi  render  it  necessary  on  the.  part  of  the  party  killing,  to  do  the  act  in  self-defence'.  Reg, 
T.  BulK  9  Car.  Sf  P.22.  •  , 

'A  well.groonded  belief  thaf  a  felony  is  about  to  be-  perpetrated,  will  eztenoate  a 
homicide  committed  in  prcTention  of  it,  though  the  defendant  be  but  a  private  oitixen; 
but  not  a  hofnicide  committed  in  pursuit,  unless  special  authdrity  be  giVen.    $laU  «•* 
Rutherfifrd,  1  Haitke.  457.    Sflfridge'e  Trial  160.    R.  v.  Hfiworth^  1  Mood.  C.  C.  20?. 
iL  V.  WiUiame,  ibid,  387.    R.  ▼.  Lafgden,  K.  ^  1{.  22d. 

But  the  slayer,  in  such  cases,  must  nyt'only  show  that  a  homicide  was  actually  com- 
mitted, but  thiit  h^  Avowed  his  object,  and  that  the  feinn  refused  to  submit,  and  that  the 
killing  was  necessary  to  make  tlie  arrest.    StaU  ▼.  Koone,  3  Dev.  58. 

[8]  4  B/.  CMn.  185.   3iiMf.56.   lib«ir. F. C. c 39. r.  14. 


483  HISTORIA  PLACITOR^M  GORONJ^ 

to  be  se  defendendOj{c)  bat  to' be  oinrder^  ojr  simple  bomicidej  accondt* 
ing  to  the  circumstaeces  of  the  case,  for -otherwise  we  should  baFe 
allcases  of  marders  or  mansiaaghters  by  way  of  ioterpriretation  turned 
into  ge  defihckndo. 

The  party  ^ssisiulted  indeed  shall,  by  the  &yoiirabIe  interpretation 
of  the  law,  have  the  advantage  of  this  necessity  to  be  interpreted  as 
a  flight((/}  to  give  him  the  advantage  of  aedtfendendoj  wbeii  the 
necessity  put  upon  him  by  the  assail^^nt  makes  his  flight  impossible  ; 
but  he  that  first  assaulted  bath  done  the  first  wrong,  and  brougtit 
Upon  himself  this  necessity^  and  shall  not  have  advs^ntage  of  his  own 
wrong  to  gain  the  favourable  interpretation  of  the  law,  that  Ma/ 
necessity,  which  he  brougbt  upon  himself,  should,  by  way  of  inter- 
pretation, be  accounted  a  flight  to  save  himself  from  the  guilt  of  niur- 
der  or  manslaughter. [9] 

If  •/? .  after  the  assault,  had  really  and  bond  fide  fled  from 
[483]  B.  ox  that  they  had  been  parted  by  by-stand§rs,  that  had 
given  k  kind  of  interruption  to  the  affray,  and  a  declining  of 
any  farther  affray  by  B,  and  therefore  when  jB.  pitrsues  him  to  kill  him, 
and  .f;  after  his  flight,  upon  necessity  of  saving  his  life,  kills  B.  this 
is  apparent  to  be  st  defendendo;  but  when  it  is  done  altogether  with- 
out any  interval  of  flight  or  parting,  and  B.  that  was  fitst  assaulted, 
gains  the  present  advantage  by  his  strengiH/courage  or  fortune,'to 
preclude  the  flight,  of  •)!?.  and  then  Jl.  kills  bim^  this  $eems.tp  be  man- 
slaughter, and  not  se  defendendo, 

*  And  it  must  be  observed,  that  theflight  tp  gain  the  advantage  of 
se  defendendo  to  the  party  killing,  ninst  not  be  a  feigned  flight,  or  a 
flight  to  gain  advantage  of  breath,  or  bpportumty  to  fall  on  a  frestiy 
as  fighting  oocks  retire  to  gain  advantage,  but  it  must  be  a  flight  from 
the  danger^  as  far  as  the,  party  >can,  either  by  reason  of  some  wall, 
ditch,  company,  or  as  the  fierceness  of  the  assailant  will  permit,[IO] 

In  Fieel  street  ^.  and  B^  were  walking  together,. A  gave  some 
provoking  language  to  ^.  who  thereupon  gave  B.  a  box  on  the  ei^r, 
they  closed;  ,B.  was  thrown  down, arid  his  arm  broken, be  runs  to  lus 
brother's  house  presently,  which  was  hard  by,  0.  his  brother,  taking 
the  alarn^ came  out  with  his  «word  drawn  and  made  towards.^, 
who'  retreated  ten  or  twelve  yards,  €f.  pursued  him,  Jl.  Ar^^  bis 
sword  and  made  a  pass  at  C.  and  kiUed  him;  t^.  being  indicted  at 

(6)  BecauM  hii  fall  not  bem;  Tolfintarj,  m  a  fligfht  Is,  it  does  not  appear,  that  he 
deoUned  A^ hting,  so  that  the  party  fint  assaiiUed  eannot  safely,  quit  the  advantage  he 
has  got  " 

(fi)  Not  that  the  law  esteems  this  necessity  to  Im  a  ^flight,  htkX  the  party  npt  hsTing 
opportunity  of  flying,  the  law  does  hot  require  it  of  him;  but  ezetises  him  in  the  same 
manner^  as  if  he  had  fled. 


, ^— ^ ^ \ • c 

[9]  1  Hawk,  c  29. «.  17.    On  this  subject  Mr.  JEWsl  says:  «f  1  thinli  there  is  great  di& 

eiiUy-  in  applying  the  distinction  taken  by  Lord  HaU  and  iYeidUiis  againii  him  who 

makes  the  fifst  assault,  to  the  case  of  mutual  combat  by  consent,  though  upon  a  sadden 

occasion,  w.hen  neither  of  the  parties  makes  an  attach  till  the  other  is  pre|Sared;  because 

in  these  cases  it  matters  not  who  gives  the  first  bloir;  it  forms  no  *  ingredient  in  tho 

merits  of  the  question.**  1  JBasI,  P.  &.  331-3. 

[40]  fWfer,  377.  4  Bf.  Com.  laS. 
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NewgaU  iiessioos  for  inutder;  the  court-directed  the  Jqrjr  iip6n  th^ 
trial  to  find  this  manslaughter,  not  murder,  becauee  upon  a  sudden 
failing  out;  not  «e  defendendOf  pardy  because  •fi.tnade  the  first  breach 
of  the  peace  by  striking  B.  and  partly,  because,  unless  he  had  fled  as 
far  as  might  be,  it  could  not,  by  way  of  interpretaUon,  be  said  to  be 
in  bis  own  defense:  and  it  appeared  plainly  upon  the  evidence,  thai 
he  migbt  have  retreated  out  of  dangeri  and  his  stepping  back  Was 
rather  to.  have  an  bppprtnhi^  tb  draw  hi^  sword,  and  with  more 
advantage  to  come  upon  Cs  than  to  avoid  him;  and  a^cordipgly,  at 
last,  it  wa$  fou^d ;  manslaughter  1 671 ,  at  Newgaicl  11]  ^ 

IL  i  cpnie  to  the  second  consideration,  namely,  what  the 
offense  is, if  a  man  kill  another  in  the  necessa^  paving  of/ [484 3 
the  life  of  a  man  assaulted  by  the  party  slain. 

JSt.  assaults  the  master,  who  fli6s  as  far  as  he  can  to  avoid  death, 
^  servant  kills  J$.  in  defense  of  bis  master;  this  is  homicide  <A^n* 
dendo  of  the  master,  and  the  servant  shall  Imve.a  pl&rdon  of  couras, 
21  Hi  JJ.  39.  a,  but  if  the  master  had  not  been  driven  to  that  extre^ 
mity,  it  had  been  manslaughter  at  large  in  the  servant^^if  he  had.  no 
precedent  mialice  io  him.  Plowd.  Cam.  100. . 

The  like  law  bad  been  for  a  mastei^  killing  in  the  necessary  defense 
of  his  servant,  the  husband  in  the  defense  of  the  wife,  the  wife  q^he 
husband)^  the  child  of  the  parent,  or  the  parent  6{  the  child,  for  the 
aet  of  the  assistant  shall  have  the  same  construction  in  such  crises,  as 
the  $ct  of  the  party  assisted  should  have  had,  if  it  had  been  done  by 
himself,  ibt  they  are. in  a  mutual  relation  one  to  anpthe]f.[ld]       .  . 

If  ^.  and  B.  knd  C.  be  of  a  company  together,  and  walking  in  the 
field  C.  assaults  ^0..  v^ho  flies,  C  pursues  him,  a^d  is  in  danger,  to  kill 
him,  unless  present  help,  ^.  thereupon  kills  (X.  in  defense  of  the  life 
of  £.  it  seems  that  in  thi^  case  of  ^nch  an  inevitable  danger  of  the  life 
of  B^  this  oGoision  of  C  by  ^.  ts  in  nature  ofse  itfendendoy  but  then 
it  mnst  appear  plainly  by  the  circumstances  of  the. case,  as. the 
manner  oi  the  ass^iult,  the  weapon  with  which  C  made  the  a^ult, 
^c.  &at  the  imminent  danger  6f  the  life,  of  J9.  be  [apparent  and  eyi- 
dent.[l3]     .     -      .        N   ,  ..     ^       . 

And  the  reason  seemis  to  be,  because  every  man  is  bound  to  use 
all  possible  lawful  means  to  prevent  a  felony,  as  weH  as  to  take  the 
felon,  ^nd  if  he  doth  not,  he  is  liable  to  ^  fiiie.and  imprisonment, 
therefore  if  B.  and  C  be  at  strife^  t^.  a  by-8tander,^is  to  use  all  lawful 
means  that  be  may,  without  hazard  Of  himself,  to  part  them ;  and  the 


■fcfti 


[11] .  Before  a  pefBon  cm  eyuI  himself  of  the  defeDoe,  that  he  ined  m  weapon  Iq  defence 
oT  bis  life,  he  must  satisfy  the  jury  that  that  defen^  was  necessary ;  that  he  did  all  be 
coald  to  avoid  it  j  and  that  it  was  necomaiy  to  protect  his  own  life,  or  to  protect  himself 
from  sadi  serioos  bodily  barm,  as  woirid  give  him  a  reasonable  apprehension  that  bis 
life  WM  ih  immediate  danger. .  If  he  nsed  the  weapon,  havbg  no  other  means  of  resist- 
anoe,  and  no  means  of  escape,  in  soob  case,  if  be  retreated  as  fer  as  he  conld,  he  would 
be  justified.     Rtg^v.  Smithy  8  O.  ^  P.  160.    See  Reg,  ▼.  BuO,  9  O.^P,ff2. 

[12]  4  Bl  Com.  18^184.  1  Rum.  tm  Cr. 549.  FotUr^ili. 

[IS]  This  hde  does  not  eitend  to  febnies  withont  force, -nor  to  miedenManon  of. any 
kind.  I  Hawk.  P.  C.  e.88.  #.  33.  4  BL  Com.  180.  1  j&mC,  P.  C.  990. 
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Tery  relatidti  of,  acqoaiatanca,  and  mtitaal  aocietf  between  Jl^  ^» 
an0  C.  seems  to  ezcase  the  fact 6(  Ji.m  tte  necessarjr eafegiiard  of 
the  life  of  B.  from  the  cnme  pf  simple  homicide  ^  /amen  gumre. 

If  Ji.  be  travelling,  and  A  comes. tb  rob  him,. if  C.  fells  into  the 
.company^  he  may  kUl  B.  in  defense  of  wS.  and  therefore  much  mora 
•  it  be  cometo  kill  him,  and  stich  his  intent  be  apparent*  for 
{[  465  }'  in  soch  case  of  a  felony  attempted,  as  well  as  .of  a  felony 
'  GomrnittedvCvery  man  is  thus  far  an  officer,  that  at  least  htt 
killing  of  the  attempierin  case  of  necessity  ppts  him  in  the  ooo- 
diiion  of  se  d^enderub  in  defending  bis  neighbour;  bnt  of  this  moie 
hereafter. 

«/2.  make?  an  assault  npon  4?.:a  woman  o^  maid  with  inteni  to 
ravifih  her,  she  Mils  him  in  the  attempti  it  is  se  4^endendo  hecauae 
he  intended  to  commit  a  felony.  22a//.  cap.  98.  p^  250.[14]       ^ 

And  so  it  is  if  C  the  husband  or  father  of  ;fi.  had  killed  him  in 
the  attempt,  if  it  could  not  be  otherwise,  prevented ;  but  if  it  might 
be  otherwise  prevented,  it  is  manslaughter;  therefore  ciiccumstaaeef 
must  gui^e  in  th^t  case.[l  5] 

.  III.  I  come  to  consider,  what  the  offense,  is  in  killing*  him  that 
lakes  the  goods,  ror  dot^  .ii\jary  to  the  house  or  possession  of 
an^er.  .  ^ 

And  herein  tnere  wiir  be  many,  diversities,  as  first,jbetween  a 
Irespassable  act  and  a  felonious  act,  and  between  felonioosaots  them- 
aekes. 

If  •/?.  pretending  a  title  to  the  goods,  of  ^.  takes  them  away 
from  B.  as  a  jrespasser,  B.  may  justify  the  beating  of  Ji.hwl  if  h^ 
beat  him  so  that  be  die,  it  is  neither  justifiable,  nt>r  within  the 
privilege  of  m  defendendd,  but  it  is  manslaughter.   DcULctq^  98. 

•^.  is  in  possession  of  the  house  *of  B.  B.  endeavours ,  to  enter 
upon  him,  •^j  can  neither  justify  the  assault  nor  beating  of  B.  for  B, 
had  the  right  of  entry  into,  the  bouse,  but  if  «&-  be  in  possession  of  a 
house,  and  J?,  as  a  trespasser  enters  without  title  upon  hitny-.^.  may 
not  beat- him,  but  may  gently  lay^  bis  h^hds  upon  him  to  put  him 
out,  and4f  A  resists  and  assaults  «f .  then  A.  may  justify  die  beating 
of  him,  as  jof  his  own  assault  ^ 

But  if  t^.,  kills  him  in  defense  of  his  house,  it  is  neitherjustifiable, 
nor  within  the  privilege  of  .^e  dffendendo^  for  he  entered  only  a9  a 
trespasser,  and  therefore  it  is  al  least  common  manslaughter:  this 
was  Harcouri^s  case  CrompL  27,  a,  who  being  in  possession  of  a 
house  by  title,  as  it  seems,,  c^.  endeavoured  to  enter  and  shot  an 
arrow  at  them  within  the  house,  and  Harc&url  ftom  within 
•[  486  J  shot  an  arrow  at  those  that  would  have  entered,  and  killed 
one  of  the  company,  this  Was  ruled  manslaughter,  5  Eliz. 

•  * 

[15]  JPdtfcr,  274;  Handoeh  v.  Bdter,  2  B.  4r  P.  965. 

[16j  SUUS7.  ibrgan,  S  indtU,  186;  Coat  t«  ih-etf,  4  Maai,  891;  CkuOm  T.  lU 
ISUU^fl  JttimfhrtytlBU  ' 
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mid  it  wa^  not  ,^0  de/enden^Oyhecaxise  ttiere  was  Ho  danger  of  fait 
life  from  them  without, 

Butif  •#.  had  entered  into  the  honsci^And  Hateaurt  had  gently- 
laid  bis  hands- upon  birh  to  torn  him  out^^and  then  «2.  had  turned 
upon  bim,  and  assaiilted  him,  9JBtdi  ffarcmirthdA  killed  him,  it  had 
been  ae  de/ehdende,  and'  so  it  had  been  if  •^.  had  entered  upon 
him,  and  afisanlted  him'  first,  tho  he  intended  not  to  kill, him,  yet  if 
Harc(fiiri  bad  tberenpon  killed  ^.  it  bad  been  only  m  difendtndoy 
and  not  manslaughter,  tbo  the  entry^  of  ./f •  was  not  with  intent  to 
murder  him,  but  only  as  &  trespasser  to  gain  tfie-  po^sessioUj^  6  jB.  3. 
Caton.  305.  Cromp*  37  b.  and  it  seems  to  me  ih  such  a  case  Har^ 
cdttrij^heiug  in*  bis;own  bouse,  need  not  fly  as  far  as  he  can,  as  in 
other  cases  of  ^  d^ndendOf  for  he  hatb  the  -protecfion  of  his  bpose 
to  excuse  him  from  flyine,  for  Mft/  would  be  to  give  up  the  posse»- 
eion  of  iits  house  to'hisaover^ry  byhis  flight[17]      '  ^ 

wf<  commits  adultery  with \8.  the  wife. of  C  who  oonie8<^iip  and 
flikes  them  in  the  very  act^  and  wiib  a  staff  kills  the  ttduHerer  upon 
the  place;  this  i6  manslaughter,  and  neither  murder,  nor  under  the 
privily  of  96  dtftndfindo:  but  if  a^.  bad  beefi  taken  by  C  in  the 
▼ery  attempt  of  a  rape  upon  the  wife,  and  ehe  crying  out,  her  hus- 
band tiad  come  and  killed  Ji.  in  the  act  of  his  ravishment,  it  had 
been  within  the  privilege  of  9t  defertdmdo,  because  it  was  a  felony^ 
the  former  ease' was  adjudged  manslaughter  by  the  coart^  A  R.  AL 
«3  Car.2.{d) 

Now  cpncerbiBg^  felonies,  as  there  is  a  difierenee' between  them 
•and  trespasses,  so  there  is  a  difference .  among  tbemtelves  in  relation, 
to  (he  point  of  ve  dtfendendo. 

.  If  a  man  come  to  take  my  goods  as  a  trespasser,  I  may  justify  the 
beating  of  him  in  defense  of  my  goods,  as  hath  been  said ;  but  if  I 
kilt  bim,  it  is  manslatighter.  - 

Bnt  if  a  man  come  to  rob  me,  or  tak^  my  goods  as  a  felon,  and  in 

r  .  •  •;      ^  ■        .  _ 

^ben  he  was  to  be  burbt  in  tbe  hand,  the.eoort  directed  it  to  Iw  done  gently,  becaoao 
they  Mid  there  ooald  not  be  a  greater  pro?ooalien; 


{17]  Am  the  killing  in  thew  caaee  b  only  jnttUUIe  on  Ibe^  gnmnd  of  neoSBmty,  it  eaa* 
il  be  jititificii  iu4ee*  aU  other  convenieiit  meene  of  preventing  tbe  violence  are  abwbt 
or  exhausted;  thus  a  peraoQ'  pet.  to  watch  a  yiird  or  garden,  ia  not  justified  in  sboo|ipg' 
one  who  comes  into  it  in  this  night,  even  if  he  should  see  him  go  into  bis  master^s  hen- 
todet ;  idt  he  oagbt  first  to  eee  if  be  ooold  not  take  meaimrea  for  bis  apprebensiob ;  but 
i^  from  tbe  conduct  of  the'part^,  be  basfiiir  groqnd  for  beKeNring  bie  own  life  in  actual 
and  immediate  danger,  he  is  justified  in  shootiqg  him.    R.  nt  ScuUf,  I  C,  Sf  P.  3I9i 
Kor  is  a  person  justified  in  firing  a  pistol  on  every  fiarcible  intrusion  into  his  house  at 
niglit;  he  ought,  if  he  hav^  reasonable  omortnnity,  to  endeavour  to  remqve  him  without-' 
having  recoorse.to  the  last  extiMnity.    JMuTacate,  1  Lno»  284.. 
.  And  it  would  seem  that  in  no  case  is  a  mati  justified  in  intentionally  taking  away  tbo 
life  of  a  mere  trespasser,  his  own  life  not  being  in  jeopardy;  he  is  only  protected  from, 
the  consequences  of  such  force  as  is  reasonably  necessary  to  tnratbe  wroog-doer  out 
A  klefc  baa  been  held  an  onjostlfiaUe ,  iSodo-  #f  doing  so;  ChUd^t  case,  9  Lew.  914; 
throwing  a  ttono  baa  beea  heki  -a,  proper  nlode*    MBnc&l^e^  ease,  1  Ltw.  161. 
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Vkj  reMstanee  xif  his  attempt  I  kin  him,  it  is  m  d&ftndendo  at  lelidC^ 
and  ill  some  cases  not  90  inueh. 

At  common  law,  if  a  thief  bad  assaulted'^  man  to  rob  him,  and 
he  had  kild  the  thief  in  the  assault,  it  had  been  h  ii^/endendo,  bm 
yet  he  had-lbrfeited  bis  goods,  as  some  hare'tfioaght,  llCo.  Agv. 
86  b.  tho  othet  books  be  to  the  coiitraery;  26  ^ssiz.  30.     * 

But  if.  «f.  had  attempted  a  burglary  npon  the.  house  of  :iB.  to  the 
intent  tasteaty  or  to  kill  .him,' or  had  attempted'to  burn  th^  house  of 
B.  MB.  or  any  «f  his  servants, or  any  within  his  house  had  shot  and 
kild  tt/9..tbis  had  not  been  so  much  as  feiony,  nor  had  he  forfeited 
cugbtfbrit,for.his  house  is  his  castle  of  defense,  and  therefore  he 
may  justify  assembling  persdns  for  the  safe  gtmrd  of  his  house.  21 
H.  7.  39^.  11  Co.  Sep.  S2.  b.  SJCa;  Rep.  91.  b:'%^  Aarix.  2d.  3  B.  S. 

But  otherwise  it  iS|  as  bath  been  said,  in  case  of  a  trespassable  entry 
into  the  house  claiming  a  tkle,  and  not  to  ^^rnmit  fefony. 

But  naw  by  the  statute  of  24  H.  6.  cap.  5.  *^  If  any  person  aUerapt 
any  robbery  or  murder  of  any  person  in  or  near  any  common  high- 
way, cartway^  horseway,  or  fopt^ay>  or  in  their  mansion  houses,  or 
do  attempt  to  break  any  mansion-house  in  the  night4iitie,  and  shall 
happen  to  be  kild  by  any  person  or  persons,  &e.  (tho  a  lodger  or 
servant)  they  shall  upon  their  trial  be  act)!|itted  and  idischai^ed  in 
like  manner,as  if  he  had  been  acquitted  of  the  death  of  such  person/' 
P.  15.  Car.  1.  Cooper's  case.(e)    ' 

.  This-  statute  was'  to  remove  a  doubt,  slid  was  declarative  and 
enacting,  and  puta  the  killing  of  a  robber  inbr-near  the  highway, >9>e. 
in  the  same  condition  with /one,  that  intends  to  rob  or  murder  in  the 
dwelline^house,  and  exempts,  both  from  forfeiture,  apd  halb  settled 
the  doubt. 

And  upon  this  statute  it  was,  that  whon  there  was  n!ia1ice  bet  weon 
tS.  and  B.  and  they  had  fought  s^veraV  times,  and  after  met  ^staddenly 
in  the  street  near  Ludgaie^  and  Jt.  said  be  would  fight  -  him,  B, 
decliDed  it^  and  fled  to  the  wall,  and  Called  others  to  w;itness  it,  and 
\A,  pursued  him,  and  Struck  him  first,  and  B.  in  his  own  defense  kild 
him,  he  was  acquit  from  any  forfeiture  by  the  statute  Of  24  J?.  8. 
cap.  5.  15  Bliz.  Cromp,  27.  b.  Copston^s  case :  but  upon 
'  [488  3  ^bis  statute  these  things  are  observable. 

1..  It  extends  not  to  the  case  of  a  bare  tresp3assab1e  entrjf 
into  a  house,  but  only  to  such  an  entry  or  attempt  as  is  intended  to  be 
for  murder  or  robbery,  ^(^  ot  some  siij^h  felony,  an(](  therefore  the 
c&ses  of  trespasses,  ehher  in  houses  or  near  highways,  are  left  as 
before.  .  ^ 

2.  It  seems,  that  it  extends  npt  to  indemnify  the  killing  of  a  felon, 

where  the  felony  is  not  uccompanied  wifh  force,  for  it  speaks  oftob^ 

'  bery,  therefore  the  killing>of  one  that  attempts  to  pick  my  pocket*  }S 

hot  within  the  act,  for  there  is  no  such  necessity ;  indeed,  if.any  iii^on, 

.after  a  felony  committed,  doth  resist  those,  that  endeavour  tbappre- 
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hend  husi^ or  fly^  aAd  b^  kild,  this  ItilHng  is  no  felony,  but  that  is' 
upon  another  account,  for  this  statute  hath  relation  only  to  killiilg 
before,  or  in  the  fiskmy  oocpiiiitted,- not  after, {ISI 

3:  it  spisaks  only  of  breaking  the  hoiise  in  the  iMghi^time^  so  that 
ii  seems  it  eictends  not  to.  a  breaking  the  House  in  tho  day-time^ 
unless  it  be  such  a'breaking,  as(  imports^  with  it  apjparentrobb^y)  or 
an  intention^  or  attehipt  thereof; 

4.  Tho  the  statute  speaks:^  not  of  burning  of  hoinses,  yet  he,  that 
att^Hlptslhe  wilful  burning  of  a  house,  and  is  kildin  that  attetnpt,  is 
free  from  forfeiture,  without  the  aid  of  this  staute,  as  appears  d6 
Ji^nz.  23^.  ^ 

'  By  the  judicial  law,  Exod.  xm.  2,  9r  <'If  a  thi^f  be  found  break* 
log.  up,  and  he  be  Smitten  that  iie  die,  no  blood  shall  be  shed  for  liini^ 
but  if  the -sun  be  rben  upon  him,  there  shall,  blood  be  ;shed  for  him^ 
for  he  shpttkl  make  restitution,  and  if  he  have  nothing,  he  shall  be 
spld  lor  his  thefi:?  and  by  the  Roman  law  of  the  twelve  tables, 
Fur  mofiifesto  furt&  deprehensus^  :Si  aut,  ctttn/aceret  furtumy  nox 
easety  aiit  inter'diu  se.  telp^  cum  deprehendiretur^  d^enderetyimt 
pune  oceiderttuv :{f.)  upon  the  latter  of  these  laws  the  civilians  and 
canonists  have  made  many  curipus  distinctions, ^uo^  tnde  apud  Co  var- 
]^uviam,  Torn.  I.  Par;  3.  de  homicidio  ad  d^ensionem  com- 
miase^g)  and  upon  the  formerlhe' V«t&bA  Rabbieshave  [489  ] 
made  the  like,  quiuffride^apud  Selden  de  jure  gentium. 

B\ii  as  the  laws  of  several  nations,  in  relation  to  Crimes  and  pun- 
Isbments  difief^and  yet  may  be  excoltently  fitted  to  the  exigencies 
and  eonvi^iehces  of  every  several  state,  so  the  laws  of  £ngtand 
are  excellently  fitted  in  this  and  most  other  matters  to  the  convex 
nieneies  of  the  English  government,  and  fall  of  e^cdlent  re^tspn,  and 
therefore  I  shall  not  trouble  myself  about  other  laws  thaii  those  of 
Eagland,{h)\ 

.   IV .  There  reiteins  yet  one  other  particular,  namely,  the  killing  a 
malefactor,  that  doth  not  yield  himself  to  justice  upon  pursuit. 

If  a  person  be  ttulicted  of  felony  and  flies,  or  being  arrested  by 
i|rarrant  or  precedsof  l^w  upon  such  indictment  escapes  and  flies, 
and  wilt  not  render  bimsplf,  whereupon  the  officer  or  mihister  cannot 
take  him  without  kiHing  of  him,  this  is  nPt  felony,  neither  ^hall  the 
kille'r  forfeit  his  goods,  or  be  drilreh  tp  sue  forth  his  pardoti,  but  t^pon 

•••         ■  "  '  '     '  (        '  •     ' 

(A  D^>  lAb,  IV.  i^,  S.  ad  leg,  AqutL  1, 4.  §.1.  AgtL  Lib,  XI.  cojk  18.  vide  *upru  «fp* 

^  (g)  p.  Ml.  Eiii.  Antwerp,  l^U, 

(M  oj  the  eottunoii  U^w^  Qui  latnnfim  oecidetU  fuctkmum  vei'4^humum,  non  tene- 
iMTt  u  ^Uier  periculum  ^wddere  noA  pouit^  teneiur  tonuu^  9i  j^a9$iL.  BraeL  Lib,  llLde 
corona^  foL  155.  «.  . 

Vide  LL  WUhred.  Edit.  WUk;  p.  12.  LL  Ind,  I  16.  30,  21.  35.  LL.  mheUtam, 
L  II.  LL,  Cowtili,  1. 69.       - 

-     '  *•■.'■ 

[18]  4  BL  Com.  180.  Bat«  «gr»  Mr.  &•!,  If  pne  pick  my  pocket,  an^  I  ctnnot  other-, 
wise  take  'him  than  hy  kiiling  him,  this  mOA  nnAtr  the  geocral  rale  ctop^rning  the 
wrertinirofieionf.  IA«t,P«(7.973.  .     • 
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bb arraignimnt  sball  plead  ndt  gmlty.  aiid  acG6rdingl7 it  oughttd 
be  fpqna  by  the  jury.  .2  E.  1  Coron.  29S.      .  ; 

!  But  if  he  may  be  taken  without  eueh  severityy  it  k  at  le^st  mian* 
fflaugbter  it)  hitn^ihat  kills  him^Oierefore  the  jury  is:  to  jiifuire,  wbe- 
thef  it  were  done  of  necessity  or  not  B2Jlssiz.  55  Siamf.  P,  C. 
Lib.  I.  cap.  S.foi,  13.  *.  "  . 

And  'the  same  law  it  is,  if  t/^.  commits  felony  and  flies,  or  r^isis 
the  people,. that  come  to  apprehend  him,  so  that  be  eannot.  be  takea 
withoat  kiHing  him,  such  killing  is  fi^t  ftilony,  nor  does  4he  person, 
th^tdid  it,  forfeit  any  thir^gytho  •^..were  pot  indicted;  nor  the  p^£- 
son,  that  did  it,  had  any  warrant  df  any  court  of  justice,  for  in  «ucli 
casethejawtnakea  every  person  an  officer  to  apprehend  a  felon. 
««iB.  3.  Coron.  aei. 

And  the  same  law  it  is,  if  he  be  taken,  and  in  bringing  to  th^  goal 
he  breaks  away^  and  tbe^  people  of  the  vill  pursue  and  cannot  take 
bitn,  Unless  ^hey  kill  him,  ihdse,  that  kill  bim,  npon  their  arraign* 
.  metqt  shaiU  be^acqui^ted  of  the^  felony,  but  yet  the  township 
{[  490  ]  shall  be  amerced  for  the  escape,  and  the  perton  kiid  aball 
"^ forfeit  bis  goods  upon  the  flight  foundv  3  K  S.  Cor.  3ii8. 340. 
atid  by  some  it  hath  been  held  he  shall  forfeit  the.ta6nes.of  bislands^ 
till  the  year  and  day  be  past.  3  E.  3,  €l&ron.  290* 

If  «f.  bd  suspected  by  B.  to  commit  a  felony,  but  in  truth  be  com* 
mitted  none,  neither  is -indicted,  yet  npon  the  offer  to  arrest  bim  by 
Si  he  resists  or  flies^  whereby  Jff.<;annot  take  him  without  killing 
bim,  and  Bi  killhioi,  if  in  truth  there  were  no  felony  comsutted,  or 
^.^had  not  a  probable  c^tise  to  suspect  him,  this  killing  is  at  teael 
manslaughter,  but  if  there  were  a  feloqy  cotnmitted,  and  B.  bat^  cause 
to  suspect  yf.  but  in  truth «(?.  ta  not  guilty  nf  the  fact,  tho  upon  this 
account  B.  tnay  justify  the  imprisonment  of  v2.  yet  f  tiasre  if  JBL 
kill  «/f>  in  the  pursuit,  whether  thia  will  excuse  him  from  man- 
slaughter/ 

But  if  a,  felony  be  committed,  but  Apt  by ^.  but  by  some  other, 
and  B.  hath .  a  warrant  from  a  justice  of  peace  to  apprehend  «^.  or 
that  si  hue  and  cry  comes  to  JB.  the  constable  of  JD.  to  apprehend  •£ 
who' endeavours  to  escape,  or  stands  in  resistance,  so  that  he  eannot 
be  taken  without  killmg  him,  U  seems  the  killer  is  excused  from  fe* 
lony^  tho'  jl.  were  not  indicted;  tncfe pra  hoc  3  E.  3.;  C6roii.  289.  and 
the  reason  is  because  he  is  bound  4>y  law  to  execute  his/warrant,  or 
pursue  the  party  upon  hue  and  cry  and  to  apprehend  him,  and  is  in- 
dictable for  a  contempt  if  he  dpth  not,  and  so  it  diflers  from  the  for- 
mer case,  for  no  man  ie  bound  to  suspect  anojther,  but  it  is  the  act  of 
bis  Own' judgment,  and  so  he  is  merely  his  own  warrant,  and  he  may 
not  adventure  so  far  as  the  death  of  the  party,  unless  he  be  sure  he 
w.as  the  ofiender,  tho  he  may  imprison  him,  for  .thereupon  he^  shall 
be.  broughi  to  his  trial;  sed  de  his  vide  Stamf,  P.  C.  Lib.  h  cap.  5. 
Crompt.JoL  30.     . 

An^  :it  is  to  be  observed,  that  whether  the  p^rty  rescues  himself 
afier.he  is  taken,  and  fly  or  resist,  or  whether  he  fly  or  resist  before 
hia  taking,  and  be  kild  in  the  "pursuit,  it  is  all  one,  the  killer  forfeits 


BISTO&IA  PLACItOBUM  CQ^OKJSL 


4dl 


•  * 

nothing*,  but  the  person  kild  forfeits  his  gopd$ytho  he  werekild  l^efore 
attainder /upon  an  inquisition  either  by- the  coroner^  or  petit  jury 
finding  his  flight  3  E.  3.  Coroa.  S88.  3^a.t  .     . 

By  the  statute  of  2X  E.l.de  malefaetoribu^  in  parcis^  if  a  parker^ 
forester,  or  warrener^find  any  tresspassers  wandering  in  his  park, 
forest,  or  warren^  intending  ta  do  damage  therein,  and  they,  will  npt 
yield  to :  the  forester  after  hue  and  cry  made  to  stan,d  to  the  king's 
peace^  but  fly  or  defend  thefnselvesr,  whereupon  they  are  kild,  the 
parker^  forester,  or. warvener^  or  their,  assistants  shall  not  lose  life  or 
Hmb  for  the  same,  but  sh^il  enjoy  the  king's  peace,  so  it  be  riot  done 
upon  any  former  malice.or  erii  wilt;  but  to  make'  good  such  justifi- 
jeation  by  a  parker,  forester,  qr  warroner^  there  are  these  things  re* 
qiiisite:  1.  It  must  be  a  legal  forest,  park,  or  warren,  qtchace^  (for  a 
€hase  includes  .warren)  and  not  a  bare  Warren,  park,  4*^.  in  reputa- 
tion, for  if  a  man  inclose  a  piece  of  ground,  aiid  put  de^if  or  coni^ 
in  It,  this  makes  it,not  a  park  or  warren  without  a  prescription  time 
out  of  nitndy  or  the  king's  charter,  d.  If  a  man  have  a  park  within 
a  foT^t,  wth^re  be  may  hunt,  and  the  forester^ kills  the  purloinwnbn, 
or  his  Servant  bontiiig  in  the  purloin,  this  doth  not  etcuse  the  forester 
from  murder  or  BOianslaughter^  as  the  circumstances  of  the  case  are. 
Dyer  327.  a;  .        ,  .        . 

And  note,  thtft  in  aU  these  cases  of  homicide  ^y  necessity^  aa  \ii 
pursijii  of  a  felop,  in  killing,  him  that  assaults  ta  rob,  or  comes  to  burn 
orbreak  a  house,  or  the  like^  which  are  in  themselves  no  felony,  thd 
inatter  may  be  specially  presented  by  the  grand  ^  inquest,  {quod  vide 
3  E.  3.  Coron.  305.  289.  and  ^several  other  places,)  or  by  the.coro-- 
ner's  inquest..  And  thua  it  was  done  in  Holme's  case,  26^  Efiz* 
Cr'ompL  28.  and  in  the  case  of  a  servant  of  justice  Croke^  who  com- 
ing with  the  judge  out  of  Che  circuit  was  assfauhed  in  the  highway, 
and  he  kild  the  assailant^.  an4  the  matter  ];>resently  specially  found 
by  the  coroner's  inquest,  whereby  he  was  discharged  hy  the  statute 
of  24  H.  8.  cap.  5.  and  in^  these; cases,  upon  this  special  presentment 
the^party  shall  be  presently  discharged  without  being  put,  to  pleads 
but  then  tbis^  acquittal  by  presentment  is  no  final  discharge,  for  he 
may  be  indicted  and  arraigned  again  afterwards,  if  the^  matter  of  the 
former  indictment  be  false ;  but  if  in  such  a  ceise  the  presept- 
ttkent  of  the  grand  inquest  or  coroner's  inqnest  be  simply  of  [,492  ] 
murder  or  manslaughter,  and  thereupon  he  is  arraigned  and  ^  . 
tried,  and  this  apecial  Inatter  given  in  evidence,  he  shall  be  acquitted 
thereupon,  for  upoti  these  special  matters  provisd  in  evidence,  he  ia 
not  guilty,  for  it  is  no  felony,  and  this  acquittal  is  a  perpetual  dis- 
charge and  bar  against  any  other  indictment  for  the  same  death ; 
therefore  this  latter  way  is  piore  advantageous  in  the  conclusion  for 
the  party,  than  a  special  presentment.  Cramp.  foL  28.  Holme's 
cafiej;i9] 


[t9]  Iiord  Bacon  sayt,  ** if  divert  be  in,  danger  of  drowning,  bj  the  casting  AWay  of  aoipo 
boat,  or  botrqno,  and  one  of  them  f^i  to  aome  plank,  or  on  Uie  boat*a.Bide  to  keep  himself 


ft^ove  Waler«'«iid  9ikoHhm^:U>  ■tve-hls  iiA'thnwt  idm.  <hmi  it,  wbenibv.iie  is  drowaetf; 

t^is  is  neither  le  d^endiudo,  nor  by  mimdveotutiB,  bnt  justifiable.^    JMsx.  JZe^.  F. 

Later  #riter8  speak  of  this  as  homicide  $e  dtfendind^. 

The  only  com  dir^tly  in?olvia^  this  doctrine  is  tbat  of  IT,.  &  t.  Jl!rfat#f,  C.  C.  "CT^  £1 
/(N'&f<«hg'J>i«trMlofi'eiiikiJl0rcA,1843--^aoin^^  Thedefen. 

dant  was  a  mariner,  and  the  deceased  a  passenger  in  a  ship  wrecked  a|id  abaDdooedaiit 
eea ;  Ihe  crew  and  passengers  embarking  in  bdats,  and  within  twenty-fqnr  hours  afler  the 
abandonment  the  danger  of  destruction  by  tempest  being  imminent,  the  prisoner,  together 
with  the  remaii^ing  sailons,  prodeeded  U^  throw  overboard  tlfose  paesen^sre  wlioee  renM^ 
Tai  seemed  neoessarT  for  the  oommon  safety,  among  whom  was  the  deceased.  Retief 
•hortly  after  came;  but  the  evidence  cdnfltcied  as  to  whether  the  boat  could  have  held 
out  in  its  orieinal  crowded  state  even  daring  that  short  period.  The  question,  tberefere, 
whether,  wHh  no  praepect  4>f  ^aid,  noting  under  the  circumstance^  which  ■nrrouDded  the 
defendant  at  the  tkne.Uie  act  was  oommittodk  saeh  necessity  existed  as  would  jifitily  the 
homicide,  was  jone  of  great  doiftbt  But  a  hew  principle  was  introduced  into  the  case  by 
Judge  Baldwin^  who  presided.  Holding,  that  in  such  an  nmergency,  there  was  no  mari. 
time  skill  required  which  wguld  niake  m  presence  of  a  sailor  of  more- value  than  that  of 
a  passenger,  he  maintained,  4hat  in  snoh  ease,  it  being  ^the  stipulated  duty  of  the  sailor 
to  preserve  the  passenger's  life  at  all  hazards,  if  a  necessity  aroee  in  whiel^  the  life 
of  one  or  the  other  mpst  1^  lost,  the  life  of  the  passenger  nlust  be  preferred.  I^  on 
the  other  hand;  the  crew  wa#  necessary^  in  ife  full  'force,  fer  t^e  management^  of  the 
vessel,  the  first  reduction  to  be  made  ought  te  take  place  flrom  among  the.Cpaseeit' 
gt^rs.  Bilt  under  all  oircuinstancee,  it  was  held,  the  proper  method  of  determining  who 
Was  ^  be  the  first  Victim  out  of  the  particbUr  class,  was  by  balloL  The  defendant 
under  the  charf^  of  the  court,' was  convieted«     V,  &  v.  HdmtB^  PampUet,  PkUal,  1842. 

Sir  WUliamlStuB^eU  ohMrvea,  that  if  the  commission  of  treason  may  beeztemialed  by 
the  fear  of  presei^t  deaths  and  while  the  pvt^  is  under  aetual  coaipalsiott,(l  ^Mt^  P,  6, 
70.)  there  seems  to  be  no  reason  why  homicide  may  not  also  be  mitigate^  upon  the  like 
consideration,  of  human  infirmity;  thougli^  in  case  the  pmiy  might  have  recourse  to  the 
law  for  his  protection  from- the  threats  used  against  hhn,  his  fears  will  certainly  furnish 
no  ezcnaB  for  committing  the  mnrder.  1  jBosT,  P,  C.  994.'  It  must  ftarther  he  observed, 
that  |s  the  excuse  of  self-defence  is  founded  on  neoesaity,  it  can,  in  no  :Case,  extend  be-- 
yood  the  actual  continuance  of  that  necessity  bv  which, alone  it  is  warranted;  I  fast, 
jP.  ff.  993.  fdr  if  a  person  assaulted  doM  n<lt  faifupon  the  aggressor,  till  (he. affray  h 
over,  oriRrhen  he  is  running ''away,  this  is  r<^venge,  and  not  defence.  4  BU  Com,  393> 
1 /{f^ts.  m  Cr.  6|S^.    See  Fester,  971.  S77.  31& 


CHAPTER.  XJLI. 

'  *  -'  *  - 

qOKCEKNIira    THS    FDRPSITFRS    OF    HIB^^   TBAT   K^US   IV   BIS   OWV 

PSFSBSB.  6a  PSB.  INFOBTUaiinC 

If  a  man  ki41  another  by  misfortjohe^yet  he  shAll  forfeit  his  goods 
|n  strictness  of  liw,^  ill  respect  of  the  great  favour  the  law  hath  to 
thiB  life  of  a. man,  and  to  the  end  that  men  should  pse  all  care,  dili* 
gence  and  circuoispectiOD  in  all  they  do^  that  QO*stt<ih  hurt  ensue  by 
their  actions, 

'  Bui  if  the  oecision  or  killing  can  by  no  means  be  attributed  to  the 
act  of  the  person,  but  tothe  act  of  him,  that^is  kild,  there  it  seeoiSy 
thp  the  instrument  of  the  deathis  forfeited  as  a  deodand,  there  follows 
DO  forfeiture  of  the  goods  of  the,  person :  for  ins^nce,  ^ 
..  If  w^.  shoots  at  rollers,  as  he  may  lawfully  do,  if  B.  after,  the 
arrow  is  delivered  runs  into  the  place^-where  the  arrow  ia  to  &11,  of 
His  own  acoord^and  so  is  kild,.this  seems  to  be  such  aa  infcfriunium^ 
that  affects  hot  A.  with  the  loss  of  goods,  for  it  was  not  his  act  that 
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codtiribBled  to  tfie  death  Of  B*  but  the  wiUul.or  improvideflt  act  of 
S.  himself;  qudsre. 

If  Jl.  assaults  B.  and  B*  in  his  own  defense  kills  ^tf.  yet  [  49B  ] 
yE^  forfeits) his  goods.  >    .    _     ^'  , 

If  the  coroner's  inquest  find  the  killing  specially  ««  ^^t^ndencfoy 
yet  the  court  shall -arraign  him,  and  try  himt  whether  it  were  s^ 
dejendendo^  before  he  shi^ll  have  his  pardon  of  course.  4  H.  7. 1  ir  3« 

But  if  B  having  a  t)ilch-Jfork  in.  his  hand^  •?.  assaults  B.  so 
fiercety,  that  he  rona  upon  the  pitch4brk  of  B.y  B,  ofiering  no  thrust 
at  all  against  4/9.  !(tho  this  be  a  very  difficult  o^atter  of  fact  to  sup* 
poWy  yet  if  the  fact  be  supposed  to-be  so)  it  seems  B.  forfeits  no 
goods,  because  it  was  the  act  of  ^.  himself^  and  some  have  said 
rather,  that  jn  that  case  •S.isjkio  d^ysei-and  forfeits  bis  goods^r^^ 
guosupra^  44  B.  3.  44.  Cjoron.  94.iho  SjSkS.  Coron*  ^W.  saith  his 
goods  are  forfeit  in  that  case. 

But  where, ihe  kiUiog  of  a  man  in  bis  defense  Js  in  the  law  no 
fetony^  but  the  j>arty  .upon  his  arraignment  iipoa  the  special  matter 
isrto  be  found  or  judged  simply  not  ghiity,  there  is  no  forfeiture^  but 
the  party  ought  to  be  absolutely  acquitted,  unless  ha  fled,. and  it  be. 
found,  that  yti^/r^T^ctV,  for /Aa/.  is  a  distinct  forfeiture,,  alcho  the 
party  be  not  guilty  of  the  fact,  and  the^r^fore  always  the  jury  is 
charged  to  inquire,  whether  the  prisoner  be  guilty  or  riot  guilty,  and 
if  not  guilty,  whether  he  fled  for  the  same,  ^nd  if  hefled^ttien  to 
inquire  also  of  hi^  goods  and  chatties. 

And  the  cases,  where  the  'prisoner  is  not  to  forfeit  any  goods  or 
chatties,  but  is  to  be  absolutely  acquitted,  jf .  he  kills  in  his  own  de^ 
fense,'are  before  remembered,  and  I  here  recollect  tbeoL 

1.  He  that  kills  a  thief,  that  attempts  to  rob  him. 
.9.  He  that  kills  a  person,- that  attempts  to  rob  or  kill  him  m  or 
hear  the  highway,  or.itl  the  mansion  of  the  killer^  by  the  statute  of 
%A  H.  Bicdp.  5;  andfthis,  tho  he  hath  not  yet  actually  rpbbed.  3  E-3. 
<^oron>  330." 

3.  He  that  kills  a  persoO)  that  attempts  Wilfully  to  fire  his  bouse, 
or  to  commit  burglary^  tho  be  hatb  not  actually  broken  or  fired  the 
house.: i}6  ^siz.  »3.  i9  JSt^z.23,ii  be  came  with  that  purpose. 

4.  An  officer  or  bailiff,  that  in  execution  of  his  office  kills  , 

a  person,  that  aissault»  bin?,  tho  .the  officer  gives  not  back  [  494] 
to  the  wall,  for  the  officer  is  under  the  protection  of  the 
law,ahdthe  bookstelliisitisnot  felony  in  such  case.  Co.  P.  C.p.  65. 

5;^  The  same  law  is  of  a  constable,  that  commands  the  king's  peace 
in  an  aflray,  and  is  resisted. 

t  6.  He  that'  klHs  a  felon,  that  resists,  or  jusiiciari  n  non  permit^ 
iity  and  the  like  of  a  Constable  or  watchman,  that  is  charged  to  take 
a,  person  charged  witthfelony,  or  attempts  to  take  him  upon  hue  and 
cry,  if  the  person  so.  Charged  resist  or  fly,  and  cannot  be  otherwise 
taken,  tho  perchance  he  be  innocent^  for  tlie  reason  before  given,  and 
this  either  before  or  after  the  arrest.  .  /     , 

7«  If  there  be  a  great  riot,  or  rebellious  assembly^  how  far  the 
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kiHing  of  each  pers6h^  in  suppressing  of  tbam  is  criminal  is  to  be 
seen.  *    .         .   '      •      ■  -•     . 

By  the  statute  1  Mar.  cap.  19.  ^'  If  any  persons  to  the  ntrntiber-of 
twelve  or  more  shaTl  intend,  practise,  or  ptitin  tire  to  orerthrpw  pales, 
hedges,  ditches,  or  inclosures  of  parks,  or  other  grounds^  banics  of 
fish-ponds,  oondait-heads,  or  pipes,  or  to  pud  down  doire^cotes,  bams; 
houses,  mills,  or  barti  stacks  of  corn,  or  abate  tents  or  price  of  victoai 
or  corn,  and  being  required  by  the  jbstrcesof  peace,  sheriff  of  the 
county,  mayors/  bailills,  or  head  oflScers  of  cities,  by  prodamatioo^  in 
the  qtteen's  name  to  retire  to  their  homes,  shall  remam  together  one 
hour  after  stfch  proclamation)  or  shall  put  in  ure  such  things,  they; 
shall  be  adjudged  felons.   . 

^rAnd  if  any  persons  aboye  the  number  of  tw&  shall  nnl&wftiHy 
assemble  to  put  in  ure  the  things  aforesaid,  that  it  shall  be  lawful 
for  the  sheriff,  jCistices  of  peace,  mayors,  bailiffs)  and' every  other 
person  having  commission  from  the  queen  to  riiiile  force  in  mdnner 
of  war,  to  be  arrayed  to  suppress  and  apprehend  the  rioters,  and  if 
the  persons  so  unlawfully  assembled  after  conitnand  and  request  by  • 
]^roclamation  shall  continue  together,  and  not  return' to  their  habi* 
t^tions,  and  if  any  of  them  happen  to  be  kild,  inaimed  or  hurt  in  or 
' '  about  the  eruppressing  or  taking  them,  the  sheriff,  justice, 

{[495[]  mayor,  ^c.  and  their  assistant^,  shall  be  discharged  and 
unpunishable  for  the  same  against  4he  queen  and  all  other  :'^ 
this  act  Was  ct>ntinued  by  the  statute  of  1  Eliz,  cap.  1 6.  during  her 
Kfe.(a)  ':'-:'■. 

And  it  seems, tis  to. this  nianner  of* killing  rioters,  that  resist  the 
ministeri»'of  justice  in  tbeii^  apprehending,,  it  is  no  other  but  what 
the  common  law  allows,  or  at  least  what  the  statute  of  13\fil  4. 
cap.  7.  implicitly  allows  to  two 'justices  of  the  peaCe,  with  the 
sheriff  or  under-sheriff  of  the  connfy,  by  giWng  them  power  to 
raise  the /70^«e  comtYa/tiJ,  if  need  be;  and  to  Aest- the  rioters,  and 
they  are  under  the  penalty  of  lOOiL  if  they  neglect  their  duty  herehi. 

And  with  this  agrees  ,^r.  Dali^n^  cap.  46.  p.  il6i,  (A)  cap  98. 
/>.  249.<('c)  and  Crompt.  de  Pact  68.  b.  "Nota,  que  viscounty  Jus^ 
tices  de  peace  point  pretidire  tants  deshomes  ih-harneys,  quant  sont 
necessary  &  gttns  &c.  &  tuer  les  rioters,  sils  ne  voilent  euz  rendre. 
Come  fuit  pris  in  case  de  "Draytqn  Basset y  car  le  statute  13  //.  4: 
cap,  7.  parte,  qnils  etrx  arrestant,&  si  les  justices  oii  ascuns  de  leur 
company  tue  ascnii  des  rioters^  qe  ne  ^1  render  nest  offbttce  in  hii| 
come  fuit  auzi  prise  in  Ij^dit  case  de  Drayton  Basset ;^\(i)  kiidnoiCy 
that  t ho  the  statute  of  1  EHz.  was  then  in  force,  yet  that  was  not  a 
case- within  that  statut^V  nor  depending  on  tt« 

An<J  it  seems  the  same  laii^  is  for  the  constable  of  a  yillin  case  a 
.riot  happens  within  a  viti,  he  may  assemble  force  within  his  vill  to 
arrest  the  rioters,  and  if  he  or  those  assembled  in  his  assistance 
come  to  arrest  the  rioters,  and  they  resist,  and .  be  kild  by  the  con. 

(a)  1  Gfi^:  cap..  5.  a~new  «ct  wiui  aude  pi,  the  same  parpoit,  which,  is  perpetuU. 

(b)  Niw  Edit  emp.  183.  p.  297.  (<0  3e»  «lso  CnmpC.  23  b. ' 
(d)  Cap,  160.'|i.  48U  ^       . 
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stable  Qf  anf  of  bia  assistatfts,  the  constable  and  his  as^dtants  are 
dispunishable ibr  the  same,  for  he  is  enabled  hereunto  by  (he  com-* 
mon  ja^e,  as  being  an  offieer  for  the  preservation  of  the'p^ce,  and 
'  majr  command  persons  40  his  assistance,  and  if  they  refuse,  they  ate 
fineable  for  it.   ' 

And  farther,  the  statute  Of  17  i?.  2.  eap.S.  comomnda 
and  atiLhorizes  thie  king's  ministers  to  use  all.  their  pover  [  496  } 
to  take  and  suppress  such  riots  and  rioters,  and  a  epnstable  . 
18  tbo  king's  minister;  and  the  statute  of  IS  If.  4.  eap^  7.  is  no 
repeal  of  this  statute,  so  that  the  kjUing  of  a  rioter  by  a<  sheriif, 
justice  of  peace,  or  constable,  when  he  will  resist  an4  not  submit  tp 
the  arrest,,  seems  to  b^  no  felony  at  cottimoti.law^nor  makes  any 
fi>rfeikure,  for.  they  do  but  Uieir^  office,  and  are  punishable  if  they 
ne^ectjt.  ... 

8.*^  the  prisoBeirs -  in '  gpa>  assault. the  gealer,  and  he  inhiscte** 
feose^ills  any  of  them,  this  is  no  felony,  nor  tnakes  any  forfeiture* 
22  jSssiz.  ILper  Thorp^  adjudge  per  taut  ii  counceL^       . 

*  Bee  atUe  p.  4^f.iiufLe  h 


CHAPTER  XLII. 

GOHCEBNIKO    THE    TAKING    AW  AT    OF    THB    LIVE    OF   MAK,    BT    T^a 
COUaSE  OF  liAW,  OR  ik  EXECUTION  OW  JUSTICE.  . 

*  ■*  -.  ■    • 

This  kind  of  occision  of  a  man  according  to  the  laws  of  the  king- 
dom and  in  execution  thereof- ought  not  to  be  ntimbered  in  the  rank 
of  crimes,  for  it  is  the  execution  of  jlustice,  without  which  there  were 
DP  living,  and  mqrders,  burglaries,  and  aJl  capital  crimes  would-  b€| 
as  frequent  and  coqimpn,  as  petit  trespasses  and  batteries. 

The  taking  away  of.  the  life,  therefore,  of  a  malefactor  according 
to  law  by  sentence  of  thei  judge,  and.by  the  sheriff  or  other  minister. 
of  justice  pursuaot  to  such  sentence,  is  not  only  an  act  of  necessity, 
but  ot  duty,  not  only  ezeusable,  but  commendable,  ^here  the  law 
requires  it.[l]  '      .       / .      . 

But  because  there  are  sonse  cautions  and  consideratiocs  , 
in.  this  matter,  I  have  added  it  to  the  close  of  this  title  of  [  497  3 
homicide* 

Regularly  it  i^  not  lawful  for  any. man  to  take  away  the  life  of 
another,  tho  a  great  malefactor,  without  evident  necessity,  (whereof- 
before,)  or  without  due  process  of  law,  for  the  deliberate,  uncom*. 
pelled  extrajudicial  killing  of  a  person' attaint  of  treason,  felony,  or 
murder,  or  in  a  priemumref  tho  upon  the  score  of  their  being  such, 
is  m<irder.(a)  .  *      ^  • 

(a)  Coroii.203.  •       '     .' 

[1]  l^ler,  i267;  4  B2.  Com.  178.  ^  ,.  ' 
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.  l^hereibfe  k  is  necessarjr,  1.  That  he,  that  ghret  sentenoe  c^  death 
against  a  mabiaecofy  be  authorised  by  lawfol  commiasion  or  charter, 
or  by  preiKriptio'ii  t6  have  eognizanoe  of  the  cante.  2.  Thar  he 
that  execatea  sach  aentehcd  be  aathotizedto  make  such  execatioo, 
otherwise  it  will  be  murder  or  manslaughter,  or  at  least,  a  great 
misprision  in'  tbe^  judge  that  SQntencethy  or  in  Uie  minister  that  exe* 
enteth«[2]  •  •  ' 

I.  As  touching  the.  authority  of  the  judge,  I  4iaK  not  at  large 

.  discourse  the  jurisdiction  of  the  judges  or  courts  in  this  place ;^  it  will 
be:  more  proper  hereafter^  bnt  shall  menti(m  only  some  things,  that 
may  be  seasonable  for  this  place, 

if  be  that  gives  judgment  of  death  against  a  pelrson,  hath  no  coai- 
misaion^at  all,  if  sentence  of  death  be  commanded  te  be  executed  b7 
such  person, «and  it  is  executed  accordingly,  it  is  murder  in  him  that 

•  commands  it  lo  be  executed,  fqr  it  was  voram  nbhjudiee.  -    ^ 

If  a  commission  .of  the  peace  issue,  this  extends  not  to  treason, 
neither  can  justices  of  peace  hear  and /determine,  all  treasons  by 
force  of  this  Commission,  for  it  extends  only  to  felonies,  (tho  some 

'  treasoqs  are  by  act  of  parliament  Ihntted  to  their  cognizance,  as 
hath  been  before  observed)  if  they  take  an  indictment  of  treason^ 
atid  try  and  give  judgment  upon  the  party,  this  is  most  Certainly 
jefroneeus,  and  possibly  avoidable  by  plea,  but  I  do  not  think  it 
makes'  the  justices  guilty  of  murder  in  comnianding  the  execution 
of  such  sentence)  for  tbey  were  not  without  some  colour  of  proceed- 
ing Jhereiir,  because  all  treason  is  felouy,  tho  it  be  more,  and  the 
king  toay,  if  he  pleases,  proceed  against  a  letter  for  felony ; 
{  498  ]  and  autiently  a  pardon  of  all  feionies  discharged  some.trea-< 
sons.  1 JS.  d.  OAarter  dt  Pardon  ja  22  AbHz.  49.  Co.  P.  C. 
p.  15.  but  it  is  ^  great  misprision  in* such  justices. 

The  ju^tiees^f  the  common  pleas- cannot  hbldplea  upoa  an 
iudictmeot  or  appeal  in  capital  clauses,  it  will  be  at  least  erro- 
neous. If  not  voidable  by  plea;  but  if  they  hold  plea  in  appeal  of 
death  by  writ,  and  give  judgment  therein  for  the  party  to  be 
hanged,  which  is  executed  accordingly,  I  think  it  is  an  error,  and  a* 
great  misprision  iti  them,  but  not  felony,  because  they  had  colour  to 

.  hold  plea  thereof  by  au  original  writ  out  c^  the  chancery  under  the 
great  seal. 

Upon  the  same  reason  I  take  it;  that  if  there  be  a  writ  sent  to  the 
sheriff,  eschet'or,  or  A,  B.  and  C.  to  bear  and  determine  felonies^ 
whereas  it  ought  to  be  a,  commission,  42  k^mz,  12, 13.  and  the^ 
proceed  thereupon  to  a  judg^nt  and  execiition  in  case  of  felony,  it 

.  IS  .a  great  misprision,'  but  I  think  it  makes  not  the  judge  fiox  execu- 
tioner guilty  of  murder;  the  teme  law  I  take  to  be  in  Lacie*s  case, 
fuod  ibide  Co.  P.  €.  p.  4S.  5  Co,  Sep.  106.  a  Conat^bWs  case. 
The  commissioners  upon  the  statute  of  '28  H.  8.  had  given  judg<« 
ment  of  death  against  him  tt^it  struck  at  sea,  and  the  party  died  at 

[91  3  Ingt.  -52.  fill;  TotUr,  870;  F.  N.  B,  244  A;  19  Rym,  Fad.  284;  1  JSktt, 
2>.  0.335.  - 
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land;  and  the  jBame  law T, take  to  be^- where  he  that  hath  the  frao- 
chise  ot  IfrfangtkU^j  gires  jadgment  of  ^eath  agaiast  a  feloa  notr 
within  his  jorradiction.  2  J2.  8*  10.  B:  the  case  of  the  abbots  of  Crotb^ 
Ifknd;'  it  might  be  a  catise  df  ^  seizure  df  the  liberty^  but  makes  not 
the  steward  guilty  of  murden 

.  And 'what  I  have  aaid  of  a  j;>rocee^ing  in  capitals  jwithout  the 
strict  extent  of  their  commission'  may  be  said  of  the  like  proceed- 
ings where,  in  strtctpess  ef  law^  the  commission  happens  to  be 
determined. 

A  commission  of  gaol-d6li very  issues  to  JiiB.  fyc,  the^sitone  daji 
and  forget  to  adjourn  their  commission,  or  the  clerk- forgets  to  ^nter 
th/B  adjournment,  a  felony  is  committed  the  next  day,  and  they  pro-, 
ceed  in  sessions,  and  take  an  indictn^nt,  and  give  judgment  of  death 
against  the  malefactor,  this  judgment  is  erroneous,  and  the  clerk  of 
assizes  shall  never.be  permitted  to  amend  the.  record,  and  enter >aa 
adjournment,  this  judgment  is  erroneous,  and  shall  be  reversed;  l}ut 
it  makes  not  the  judges  guilty  of  murder  pr  homicide,  tho  in  - 
strictness  of  law  their  commission  wa[s  det^tnined  by  the^  [[  499 1 
first  day's  session  without  adjournment 

.  Kixig  James  issued  out  several  con^missipns  of  gaol-delivery,^, 
tile  jttsticesv  went  their  circuit,  the  king  died,  yet  they  proceeded,,  and 
before  notice  of  the  king^a  death  condemned  and  executed  many  pri^ 
eoneis;  it  i&  held  these  proceedings  were  good,  and  die  commissions 
stood  till  notice  of  the  king's  death.  At:  S.  Car.  C.  B.  Sir  Randolph 
Cmv^sctiaey{b)  tho,  in  8trictne3^  of.  law,  their  commissions  were  de- 
lermined  by  the  king's  death;  but  suppose  they  were  both  in  law  and 
fiaiet  determined,  the  judgments  that  happened  upon  sessions  begun 
after  tbe  Idog^s  death  would  be  erroneous,  but  the  judges  had  not- 
been  criminal  in  commanding  the  execution  of  their  sent0nce  before 
Botic^e;  forif  ignoraniia  jurirdbth  in  some  cases  excuse  a  judge^ 
stiuch  ipor^  doth  ignorantiajacii. 

If  1^  commission,  of  gaol-deii very  issue  to  ^.  B.  and  C.  in  the  coun- 
ty of  D.  and  afterward  a  second  commission  of  gaol-delivery  in  the 
same  county  issue  to  E.F.  and  &.  and  there  is  notice  given  to  ther 
former  commissioners,  but  no  session  by  virtue  of  the  second  com- 
mission, whereupon  Uie  former  proceed'  notwithstanding  that  notice 
tn.  pay»f  {as  conceiving  it  insufficient,  unless  either  a  writ  of  Super- 
jecfeo^  had  been  sent  them,  or  at  lea^t  a  sesrion  by  the  second  com- 
mission) and  they  proceed  in  cases  capital,  this  makes  them  not  guilty 
of  felony^  34  ^saiz.  8.  because  tho  the  second  commission  be  efiectual 
for  them  to  proceed  without  any  actual  revocation  by  Supersedeas^ 
or  otherwise  of  the  former,  yet  the  former,  is  not  actually  determined,, 
till  a  Supersedeas,  ot  aisession  by  virtue  of  the  second  commission, 
upon  an  extrajudicial  notice,  or  a  notice  in  pays^  tbe  first  commission- 
en  may,  if  they  .please^  forbear  any  further  session,  but  they  are  hot 
bound  to  take  notice  of  rumours  and  reports;  the  like  in  case  of  a 
sheriff;  M.  26.  Eliz.  Moore  333.'  5  E.A.       ^ 

.  if  in.  the  time  of  peacea  commission  issue. to  exercise  martial  law, 

(5)Cr0,^f.98 


V.' 
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aad'-mich  comiiimiomra  oendemn  any  of  the  Jdog's  sul^ects  (not 
being  tinted  uqdj&F  Ahe  military  power,)  this  is  withoiU  mil 
[  500  ]  questioD  a  .great  mKBprision;  and  anenroneoUB  proceedings 
•  .and  aocordingly  adjudged  io  patliameat  ia  the  case  of  Xb% 
earl  oi JUthcdsUtj  FarL  I  }?.  3.  pari  1.  die  qtio  $upirajp.  344. 
'  .And  in  that-'caaa  the  exercise  of  naartial  law  in  point  of  death  ia 
time  of  peace  is  declared  marder;  Co.  P.  C.  p.  52.        - 

But  ai]p|k)se  they  be,  listed  under  a  genejtal  or  lieatenant  of  die 
king's  appointment  ander  the  great  seal^  and'  modelled  into  the  form 
and  discipliift  of  aa  army ^^  either-  in  garrison  or  iiirithout,  yet  as  long 
as  it  \b  ttnipua  paeis  in  this  kingdom^  they  cannot  be  proceeded 
against  as  to  loss,  of  life  by  martial  law ;  and  the  same  for  mariners 
that  are  within  tfae-ho^y  of  the  kinf^om,  but  their  niisdemeanors^  at 
Jleast  if  capital,  are  to  be^ptmi^hed  according  to  the  settled  laws  of  the 
)dngdom,  3  Cat^.  cap.l.  the  petition  of  right;  yen,  and  it  seems  as  to 
marioers  and  soldiers  at  sea»  when  in  actual  s^ryice  in  the  king's 
ships,  they  ought  not  to  be  piit  to  death  byinartial  law,  unless  it  i>e 
actually  in  time  x)f  hostility ;  and  thiaappearaby  the  statute  of  28  M.  8. 
that  settled  a  commission  to  proceed  crtminaily  in  cases  of  treason 
and  felony,  and  by  the  late  act  of  13  Car4  2.  cap*  9.  settling  special 
orders  under  pain^of  death  by  act  of  parliament;(^)  but  indeed,  fof 
crimes  committed  upon  thehigh  sea,  theadqairal  had  at  common  law 
a  jurisdiction  even  unto  deatl^,  &eeun(hifn  leges  mafi/tma^;  but  this 
was  a  different  thing  from  martial  law. 

And  this  appears  also.by  the  statute  of  13  J?.  2.  cap.  d.  the  cOBStabls 
and  marshal,  who  are  the  iudiees  ordinarii  in  cates  belonging  to  the 
ntartial  law^  are  yet  thereby  declared  to  ha^^e  no  jurisdiction  within 
the  realm>;but  of  things  that  touch  war,  wbichc cannot  be  discussed 
nor  determined  by  Che  common  law.  ' 

It  n^ust  therefore  be  a  time  of  war^  that  must  gnre'elterciae  to.thei^ 
jurisdictions,  at  least  in  cases  of  li&.         \.  ,  .  ^ 

^    And  thus  far  conceirning  tb^  judicial  sftotence  of -death,  where  and 
when  it  is  homicide  criminally,  and  when  not. 

11.  Now  a  few  words,  concerning  the  officer  executing  such  sea* 
tenoe,  and  where  aqd  yrhen  he  is  culpable  in  so  doing. 

Wheresoever  the  j  u4ge  hath  jurisdiction  of  the  ^anse,  the 

[  601  ]  officer  executing  his  sentence  is  not  culpable,rtho  the  judge 

err  in  his  judgment,  but  if  the  judge  have  no  manner  of  juris* 

dicUon  in  the  eausp^  the  officer  is  not  aitog^tbe^  excisable,  if  he  exe* 

cute  the  sentence.  '  ^    \ 

In  the  great  courts  of  justice,  as! of  oyer  and  termintr,  gaol* 
delivery,  and  of  the  peace, >egularly,  the  sheriff'  of  the  county,  or 
thosetbat  he  substitutes,  as  under-^sheriff,  gaoler,  or  exeeiilioser,  are 
the  ordinary  ministers  ifx  execution  pf  malefisLCtorft,  and  they  are  to 

pdr^ue  the  sentence  of  the  cburt,[3]  and  therefore,  1.  If  he  vary^om 

»    '  .      -     ,  « 

."  (e)  And. this  appearrabo  fi-tmi  the  antiiial  BtaCutefl  for  pnnishiDi;  miitloj  or  desertion. 
3  6ef^.'l..eap,.3.  4r  mkIIm  tfitof. 


■^r- 


[3]  See  Uiip  riilQ  ezplaii^  FtfUw,  S67,  eec.  9. 
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ihejudgmtntf  as  wber^tbe  judgti^eot  is  to  beMnged^  if  he  behei^ 
the  partyiit  is  held  inurder.(^)  8.  It  must,  be  doqe  by  the  proper 
offieetr^  m^  the  sheriff  or  hi$  substitute,  if  another  doth.it  of  hisowli 
head,  it  is  held  murder;  inde.  Co,  P,  C.p.  52,[4^ 

The  use  heretofore  ^aS|,and  regularly  shoiild  foe  so.  still,  that  if 
.  sebtenee  .of  death  be  given  by  the  iotd  high  steward,  a  warrant 
under  the  seal  of  the  lord  steward,  and  in  his  game  should  issue  for 
the  execution,  aqd  the  like  by.  tbree'at  Jeast  of  the  commissioners  of 
Ojffir  and  ierniintr^  where  sentence  of  death  is. given  by  them.  Co. 
P.  C..p.3l./  ■   .  .  .       . 

But  use  hath  obtaind  otherwise  before  t^ommissioners  of  goal- 
delivery,  for  thqre  is  no -warrant  under  the  seal  of  the  ju$ticea'for 
ex^ution,  but  only  a  brief  abstract  or  calendar  left  with  the  sheriff 
or  gaoler;  and  I  remember  Mr.  J^ustice  SoUe  would  never  subscribe 
a  calendar,  but  after  judgment  gjven  would  command  the  sheriff  ia 
court  to  do;  execution,  and  for  not  doing  it,,  he  fined  f^arnty  the 
thenf[  of  Jrarwi0k9hire  20001.  ,      ' 

If.  a  prisoner  be  removed  into  the  king's  bench  by  Habeas 
Corpus^  or  taken  upon  s^  indictment  of  felpny  in  Middle-  ^  502*3 
sex^  apd  be  committed  to  the  naarshal,  and  upon  his  arraign^ 
men^  be  fdund  guilty,  and  bath  judgment  to  die,  the  court  may  send 
the  person  to  Newgate^  and  command  the  sheriff  of  Middlesex  to  do 
cixecutida,  but  if  he^  be  remitied  to  the  marshal,  (aa  regularly  he 
oqght  to  be,)  then  the  marshal  is  the  proper  officer  of  the  colirt  to 
do  ex^ution,  an'4  he  ma^y  execute  the  offendei^in  Middlesex,  wbere- 
ever  the  offense  ,w^  conimitted,(f )  and  the  court  may  dre  tenuSy  or 
fay  their  order,  command  the  sheriff  of  Middlesex  to  be  assisting,  but 
ibQ  .entry  upon  the  ^roU  ought  to  be,  Bt  praeceplum  est  marescallo^ 
fye.  quod  faciat  executionem  periculo  incufnbente;  and  thus  it 
was  done.  H.  24.  Ca?;.^.  upon  a^  conviction  of  murder  committed 
in  Kent  upon  a  trialat  the  king's  bench  bar,  upon  search  and  pro- 
ducing c^f  many  antieat  and  late  precedentSj^for  regularly,he  that  is  the 

ii)  or  Uiif  opinioa'  was '  also  lord  Coke,  Go.  P.  C.  p,  53.  jm  1.  notwithstandiiig  it  hi4 
%ecii  practiBed  DtherWite  m  tome  ittttmicas,  »$\n  the  case  6f  queen  4iin  Bekyit,  aod 
queen  SjuhtriiUHaward,  hi'Uie  time  of  HtnryJWlll\  the  doke  cf  Sraier«e^  in  the  time 
of  Edward.  Vi,  and  the  lo^d  AudUy  in  tfaeitime  of  CharUt  l^  upon  the.  authority  of 
which  caaee  the  lady  4^ice  Liato  wa0  bebiSaded  ibr  ireason.  1  Jae,  II.  See  SUUe  2V. 
Fo(.  IV.  «.  129.  f 

So  in.the  eaMLof  ilaAi9i>,  19  Saik.  1690^  at  the  OZJ  &!%,  {State  TV.  VoL  IV.  p,  483.) 
and  flbaikew9  the  iHcioter,,Octo6. 30, 1719»at  the  OH  BaUy,  who  were  both  sentenced  for 
high  treason,  and  were  bani^ed  till  they  were  dead,  without  any  qnart^ngf  or  beheading, ' 
alUio  tiiia  was  UQt  oniy  diilerent  fk>m,  but  ocmtcary  to  the  aentenoe  in  high  treason, 
which  orders,  thafthey  shall  be  hanged, bttt  not  tiUtbey  are  dead:  hot  aa  lord  Coke 
teys-in  the  place  above-mentioned,  >J«i^anJtrifi  eat  legiou$  non  extmplie;  and  indeed,- 
sinee  iJ«B  judgmittit  is  the  wairraot  for  the  ejEecution,  it  should  w^tA.  that  p^ery  ezeeu* 
tion,  wnich  is  not  pursuant  to  (he  judgment,  is  unwarrantable. 

(e)  See  AUhoi$  caSe  eupra  in  notta  p,  464.  who  were  executed  in  Surrey  for  a  ftiet 

Committed  in  Ftmbrekeihire  in  fVa^a  .*  see  also  the  eaae  of  FUK^Patriek  and  Brodway^ 

SUtU  TV.  Val;  I.  p.  374,  who  wex^  executed  in  Middleeex  for  a  fact  in  Wilukire,  and 

the  case  of  Ijayer,  St^e  TV.  FW.  Vtp.  332.  wbowai  executed  in  BiRddlee&e  for  a  feet 

•    ^  Eeeex, 


•«Mya 
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iooltne^te.imnttter  of  tbe  coiirti  ougtit  tor  m^ke  ^^eeotion,  xiid  suc^ 
19  the  ttiarshM  to  the  court  of  kin^s  benchy  espeeially  wheie  the  per* 
$on8  are  comnaitted  tQ  his  custody,  and  this  is  aoue  without  any  writ^ 
but  only  by  the  command  of  the  court^iore  fentis.     v     ^    ^ 

And  thus  far^cpnoeming  the  death  or  killtng  of  a  manywh^re,  it  is 
not,  and  where  it  is  punishable,  and  the*  severed  degrees  thereof.[5j 

;   ^  Forter,  267. 


rSOal  CHAPTER  XtllL  :        - 

OF  I^ABCmr.  AND  IT4  KIHDS* 

'Altho  the  offenses  of  burglary  aiid  arson  are  of  ^n  higher  nature 
tlian  larciny,  yetl>6cau9e  there  be  some  things  that  fall  under  the 
CQusideration  of  larciny,  that  are  necessary  to  be  known  previously 
to  tbe  consideratfon  of  burg]ary,  ^c.  Tshall  begin  with  thi^.       ' 

Larciny  or  theft,  und^rlhe  various  laws  bf ^veral  countries,  hath 
been  utider  various  degrees  of  punishment:  in  some  countries  the 

Sunishment  was  triple  or  fourfold  restilution,'as  amen^  the  Jtvi9y{a) 
1' others  deportation  or  banishment,  pr  condenlning  to  several  em- 
ployments, as  amionj^'the  i?dw»an^.(6) 

And  in  Enjglandj  m  attienC  time,  the  puuishment  of  theft  was  not 
fi^ed  or  settled,  and  altbo  ffovedeh  and  Simon  Dutielmensis  tell  us^ 
that  jftrmiWmi^ /ej-fl ; j/£i/t/i/  Henricusj^nmti^,  quod/ures  latrocinio 
dqjrehensi  susp€n(ianiur:  yet  in  the  time  of  Henry  11.  they  were 
otherwise  punished;  gtioa  vide  apud  Selden^Jur:'Jing:  p.  SS.  But 
the  same  law^  toiiching  tlie  punishinent  of  |rand  iarciny  with  death, 
seen^  to  bfive  been  fixed  and  settled  ever  since  the  time  of  Henry  IL 
and  JBrac/or»|.that  wrote  in  the  time. of  j%nry III,  takes  it  as  a  thing, 
settled  apd  ibommonly  practised  in  his  time:  vide  Hpsum,  Lib.  IIL 
Cfljp..  3*.  p,  151.,  4.(*)'  *  ; 

Noyr  touching  the  kinds^of  l^inies  the;^  af e  t wp|  viz.  either  sim- 
ple larciny,, or  Is^rciny  accompanied  with  Violence  ot  putting  in  fear, 
which  i^  called  robbery; .  -  :    '    '  . 

Simple  larciny  ot  theft  is  of  two  kinds,  viz. 
'     Grand  larciny>  when  it  is  above;  the  value  of  twel Ve-pence. 

Petit  larciny,  when  only  of  the  valu^  of  twelve-pence,  or  under.* 

Ttie  nature  of  the  offense  is  the  saooue  in  both,  but  the  degrees  ^f 

.  their*  punishment  differ,  as  shall  be  9ai4«    '         , 

• '         •  •     •     ■  '  * 

(a)  vide  wpraf  p.  9*     (&)  Vide  eupra^  f.  11.     (^)  V^  Mpm, >.  13..4r  «4<m  IMmn. 

[5]  In  MeLeod'e  da8e»  the^Supreme  Court  of  the  State  of  ffew  York  Md  thtl  a  subjcriBt 
.  of  Great  Britain^  Who,  under  dired^ons  fltmi  tho  local  authoriUes  of  Canada^  oomioita 
Jiomicide,  Within  th0  State  of  New  York,  ia-timo  ^of  peace,  fnaj'  be  proeecoted  in  Uie 
State  courts  at  a  murderer;  ereh  thooj^h  his  sovereign  subsequeiitly  approve  his  coa.  . 
ddct^  by  avowing  the  direction,  vilder  which  bus  did  it  aa  a  lawiul  nt  ik  jrpTerament. 
TkePetipUy.MeLeod^iBUkdlli  '.  ^ 
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And  therefore  wh^t  is  said  concerning  gi*a*nd  larciny  here 
is  applicable  to  petit  larciny,  except  as  to  the  point  of  pun-  ([5043, 
ishment,  for  the  punishment  of  grand  hirciny  is  death  and 
loss  of  goods,  the  punishment  of  petjt  larciny  is  toss  of  goods  and 
whipping,  but  not  death. 

Simple  larciny  is  defined  by  Bracton{c)  and  Briiian(d)  to  be 
frdudulenta  contractatio  rei  aliensB  cum  animo  furandi  invito 
domino y  cviusres  illafuerit:  by  my  lotd  Coke  to  be  the  felonious 
and  fraudulent  taking  and  carrying  s^way  by  any  man  or  woman  of 
the  mere  personal  goods  of  another,  neither  from  the  person,  nor  by 
night,  in  the  bouse  of  the  ownchr.   Co.  P.  C.p.  107.[1] 

I  shall  pursue  bis  method  in  that  chapter  with  such  additions  as 
shall  be  reqiriisite.  * 

The  indictment  rtins  vi  8c  armis  felonict  furafusfuiiy  cepii  fy  a9^ 
portavit  in  case  of  dead  chattels,  cg^tV  fy  abdiiont  in  case  of  a  horse, 
cepit  cmd  effugavit  in  pase  of  sheep,  cows,  fyc,  wherein  the  words 
/eloniclfuratusfuity  cepii,  are  essential  to  the  crime. 

This  description  gives  as  these  heads  of  inquiry. 
-^  1.  What  a  taking.    2;  What  a  carrying  away.     3,  What  a  felo- 
nious taking  and  carrying  away.    4.  What  the  personal  goods. 
5.  What  the  goods  of  another;    6.  What  or  who  may  be  said  a  taker. 

{eyLih,  III.  dtewona^xap,  dSi.fil.  150«  6r 

{d)  Oafi  15.  p.  S2.   Oee  alflo  FMa,  Lib,  I.  cap,  88.  j>.  54. 


[1]  **  Larceny,  theft,  or  8iea1in(|r,  ie  the  fratdplently  ^king  any  thing  of  marketabley 
■aleabre,  assignable  or  available  value,  belonging  to  or  being  the  property  of  another, 
with  the  intent  on  the  part  of  the  person  eo  taking  the  same  fraudulently  and  without 
right  to  appropriate  the  same  to  or  dispose  of,  conceal  or  destroy  the  same  for  his  own 
use  and  benefit,  or  to  the  use  and  benefit  of  an^  other  person  than  the  owner  of,  or  person  in- 
terested in  the  same  or  entitled  to  thie  possession  thereof,  and  to  deprive,  defraud,  or  despoil 
the  owner  thereof  or  person  interested  therein  or  entitled  to  possession  thereof,  of  tho.same, 
or  of  the  value  theteof,  or  of  his  property  or  interest  herein,  or  of  the  benefit  he  might 
derive  therefrom,  a^inst  the  will  of  such  owner  or  person,  interested,  and  without,  at  the 
time  of  t&kiog,  having  an  intention  then  or  thereafter  bonafidt  io  make  compensation  or 
indemnity  therefor,  or  a  restoration  ttiereo(  to  such  owner  thereof,  or  person  intereajted 
therein  or  entitled  tp  possession  thereof.*'  Penal  Code  nf  Host.  2.  This  definition  of 
larceny  is  given  by  the  Jifass.  OommMnofiers,  and  is  intended  to  characterize  the 
crime  preci^y  as  at  the  common  law.    It  is  thought  to  be  comprehensive  and  accurate. 

The  EngliA  commissioners,  in  their  first  report  on  Crim,  Law^p,  16,  have  given  six 
different  definitions  of  this  crime  fVom  as  many  difierent  sources. 

1.  Bla^Bttone,  **  Theft  it  the  feionions  taking  and  carrying  away  the  goods  of  an- 
othet.^ 

2.  Eyrcy  CK  Ju»L  "Larceny  is  the  wrongful  taking  of  goods  wHh  intent  to  despoil 
tiie  owner  of  them  lueri  cauea,** 

3.  Qrote,  J.,  in  delivering  the  opinion  of  the  twelve  judges.  **  The  felonious  taking  of 
the  property  of  another  without^ his  consent  and  against  his  will,  with  intent  to  convert 
it  to  the  use  of  the  taker.'* 

4.  PuUoiL'  **  Larceny  is  the  fraudulent  taking  away  of  another  man's  goods  above  the. 
value  of  twelve  penoe«  without  the  knowledge  of  him  whose  the  goods  be."  , 

5.  Lombard.  ^Larceny  is  the  firaudulsot  and  felonious  taking  of  another  man's  goods 
(removal  from  his  body  and  person)  without  his  will,  to  the  end  to  steal  them."  '  / 

6.  Dakon,  **  Larceny  is  the  fraudulent  and  felonious  taking  away  of  another  man's 
pereooal  goods  (removed  from  liis  boiy  and  person)  in  the  absence  of  the  owner,  without 
his  knowledge."  . ' 

VOt.  L— 44 
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I  •  ■ 

These  regul^rty  are  the  ingredieDls  into  this  crime,  of  (blony,  and 
mnst'be  severally  considered 

I.  What  shall  be  said  a  taking. 

If  t^,  delivers  a  horse  to  B.  to  ride  to  /).  and  retum,  and  be  rides 
away  animo  furandiy  this  is  no  felQnyy[23  the  like  of  other  goods.(e} 
Co.  P.  C.  p.  107.  26  Eiiz,  Butler's  case. 

So  if  a  man  deliver  goods  to  a  carrier  to  carry  to  Dovcr^  he  carries 
them  away,  it  is  no^felony,[2]  but  if  the  carrier  have  a  bale  or  trunk 
with  goods  delivered  tohimyand  he  break  the  bale  or  trunk", 
[  505  ]  and  lake  and  carry  away  the  goods  ammo  furandi^  or  if  he 
carry  ^he  whole  pack  to  the  place  appoipted,  and  then  carry 
Jt  RWdiY  animo/urandiy  this  is  a  felonious  taking  by  the  book  of  13 
JB.  4  9.  Co:  P.  C.p.  107. 

.  But  that  must  be  intended,  whipn  he  carries  them  to  the  place,  and 
delivers  or  lays  them  doi9fn»*  for  then  his  possession  by  the  first  de* 
livery  is  .determined,  and  the  taking  afterwards  is  a  new  tc^king:  vick 
21  H.  7.  14. 

Before  the  statute  of  21  H.  8.  cap.  7.  if  a  piai;!  had  deliverd  goods 
to  his  servant  to  keep  or  carry  for  him,  and  he  c^rrieth  them  away 
animo  fiirandiy  this  had  not  been  felony,(/)  but  by  that  statute  it  is 
made  felony,  if  of  the  value  of  forty  shillings;  l)ut  the  offender  shall 
at  this  day  have  his  clergy;(^)  but  yet  if  an  apprentice(A)  doth  this, 
or  if  a  man  deliver  a  bond  to  hisservapt  to  receive  money,  or  deliver 

(<)  Upon  this  principle  it  was  doubted,  whether  a  person  hiring  lodgings  was  gniltj  of 
ftlony  in  steiling  the  goods  be  had  hired  with  his  lodgings.  See  KeL  24  4r  81.  but  this 
doubt  is  removed  by  3  ^  4  W.  Sf  M.  cap,  9.  wherebjr  it  is  declared  to  be  felony. 

(/)  This  was  a  disputed  point  (see  3  if.  7. 12  b.]  for  which  reasoA  the  statute  of  31  A 
8.  cap.  7.  was  made  to  settle  the  doubt  that  was  at  coitimon  law ;  for  in  the  beforemeo- 
tioned  case,  31  /f.  7, 14.  it  is  said  to  be  felony,  if  he  was  intrusted  with  the  keeping  only 
within  the  house,  stable,  Sfc,  because  then  the  things  are  adjudged  in  the  roaster's  pos- 
session; but  if  he  be  intrusted  (o  carry  the  tbmgs  out  of  the  house,  3fe.  elsewhere,  then 
^t  is  not  felony. 

(g)  By. ill  H.  8.  cap,  17.  Clergy  was  taken  away,  restored  again  by  1  £.  6  e«p.  13.  and 
again  takeh  away  by  13  Aniu  cap,  7.  from'oftcfnses  committed  in  sny  dwellingwhouse  or 
out-house,  excepting  in  the  «ase  of  apprentices  under  the  age  of  fifteen. years.  See  nsle, 
cA.  44  . 

(h)  The  statute  also  excepts  all  servants  within  th6  age  of  eighteen  years,  this  act, 
which  was  repealed  by  the  general  words  of  1  Mar,  cap,  X,  is  revived  by  5  EU%,  cap,  10. 

[3]  Bailees  without  hire  cannot,  at  the  common  law,  commit  larceny.  8  JEssf,  P^  C 
681.  684.  Rose,  on  Crim,  £e.  478.  Leigh*i  case,  3  J?atl,  P.  C,  694.  (?oniton*«  case,  3 
Overton's  Rep.  68.    ^ 

Carriers,  for  hire,  cannot,  by  the  common  law,  commit  larceny.  FletcherU  case,  4  Carr, 
9f  Pay.  545.  Prailey's  case,  5  Id,  533.  Maddox's  case,  Russ,  Sf  Ry.  93.  This  rule  is 
now,  however,  much  broken  in .  upon,  and  altered  by  judicial  'decision  and  legislatioo. 
See  Com,  v.  Brown,  4  JIfass.  R,  580.  Mass,  Rev,  Slat,  c,  136.  s*  30. 

In  tJie  diise  of  a  theft  by  a  carrier,  who,  having  a  lien,  and  dbnsequently  a  right  of 
possession,  stept  out  of  the  character  in  which  he  exercises  such  ^xMsessory  right  and 
removes  the  thing  or  a  part  of  it,  and  disposes  of  it,  in  violation  of  his  trust,  with  intent 
to  steal  it,  tl)is  is  held,  in  the  jurisprudence  both  of  England  and  this  country  to  be  a 
4rtealing  of  the  thing,  or  snch  part,  from  the  proprietor,  notwithstanding  the  carrier,  both 
on  account  of  his  lien  and  his  charge  of  the  thing  and  responsibility  for  its  value,  is  both 
a  proprietary  and  possessory  owner  of  it  Report  of  the  Penal  Code  of  Mass,  p.  1 1.  See 
also  Com,  v.  WiUiams,  1  Vtrg.  Cos,  14.  Com.  v.  Hays,  Idem.  133.  Thompson  v.. Com. 
3  Virg,  Cos,  135.  Angel  v.  Com.  Id.  338.  The  Slate  v.  SomerviUe,  31  Maine  R.  14.  Cssi. 
J.  Morse,  14  Mass.  R.  317.  oc^  NmUm  v.  TU  PeopU^  8  Cow,  B*  137.  cmtffw  Pods  f. 
Simmondsy  1  N,  U.  Rep,  389. 
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him  goods  to  sell,  and  he,  a^ordingly  sells  ahd  receives  the  'money, 
and  carries  it  away  animofura7kdiy\\\\s  is  neither  felony  atcomtnoa 
law,  nor  by  this  statate.    Co.  P,  C.  p.  105.  26  H.  8.  Dy).  5.  a,  b, 

A.  a  torvant^of  B,  receives  the  rents  of  B:  ahd  ammo  furahdi  car- 
ries it  away,  this  is  not  felody  at  comaion  law,  because  A.  had  it  by 
delivery.;  nor  by  the  statute,  because  he  had  it  not  by  the  delivery  of 
his  master  or  mistress.    Dalt,  cap.  102.(i) 

Ji.  delivers  the  key  of  his  chamber  to  :9.  who  unlocks  the  cham- 
ber, and  takes  the  goods  of  A,  animo  futandiy  this^  is  felony,  because 
the  goods  were  not  delivered  to  hiiH,  but  taken  by  him.  13  E.  4.  9.  h. 

Ho,  that  hath  the  care  of  another's  goods  hath  not  the  pos- 
session of  them,' and  therefore  may,  by  his  felonious  em-  (]^506  J 
bezzling  of  them,  be  guilty  of  felony ;  as  the  hutler  that  hath 
the  cliarge  of  the  master's  plate;  the  shepherd  that  hath  the  charge 
of  his  master's  sheep;  %  H.  7.  12.  A  21  U.  7.  15.  a.  Co.  P.  C.p.  108. 

The  Jike  Iiiw  for  him  that  takes  a  piece  of  plate  set  before  him  to 
drink  i(>  a  tavern,  fyc.  for  hd  hath  only  a  liberty  to  use,  not  a  posses* 
sion  by  delivery.  ^13  E.  4.  9. 

And  so  it  is  of  an  apprentice,  that  feloniously  embezzels  his  mas« 
ter's  goods  or  money  out  of  his  diop,  it  is  felony.  IjaU.  cap.  102. 

UA.  comes  to  B,  and  by  a  false  message  or  token  receives  money 
of  him,  and  carries  it  away,  it  is  no  felony,  bul  a  cheat  punishable 
by  indictment  at  common  law,  or  upon  the  statute  of  33  H.  8.fiap.  1. 
by.  settinjg  in  the  pillory.  '  - 

if  t/?.  'finds  the  pursa  of  B.  in  the  high  way,  and  takes  it  and  carries 
it  away,  and  hath  all  the  circumstances  that  may  prove  it  to  be  done 
ttfitmo  furandi^'As  denying  it  or  secreting  it,  yet  it  is  not  felony ,[3], 
the  like,  in  case  of  taking  of  a  wreck  or  ireasure-irovey  2^  Assiz.  99. 
or  a  waif  or  stiray.  .      .  . 

But  yet  this  taking  of  freasure-irovCy  waif,  or  stray  must  he  where 
th6  party  that  takes  them,  really  believes  them  to  be  such,  and  colours 
not  a  felonious  taking  under  such,  a  pretense,  for  then  every  feloa 
would  cover  his  felony  with  that  pretense. 

Where  a 'man's,  goods  are  in  such  a  place,  wh^re  ordinarily  they 
ai'e  or  may  be  lawfully  placed,  and  a  person  takes  them  animo  fu^ 
randij  it  is  felony,  and  the  pretense  of  finding  must  not  excuse. 

If  a  itian's  horse  be  going  in  his  ground,  or  upon  his  cpmaton,  and 
h6  takes  it  ammo /i/ran{/t^  it  is  no  finding,  but  a  felony. 

So  it  is  if  the  horse  stray  into  a  neighbour's  ground  or  common,  it 
Is  ftlonyin  him  that  so  takes  him  ;>  but  if  the  owner  of  the  ground 
takes  it  damage  feasant  J  or  the  lord  seises  it  as  a  stray,  tho  perchance 
be  hath  no  title  so  to  do,  this  is  not  felleo  animQ,  and  therefore  can- 
not be  felony. 

If  the  sheep  of  A.  stray  from  the  flock  of  i^.  into  the  flock 
of  B.  and  B.  clrives  them  along  wi:th  his  flock,  or  by  pure  [507] 
mistake  shes^s  him,  this  is  qot  a  felony,  but  if  he  know  it  lo 

(t)  Nod  Edi^  cap.  155.  p,  496. 
[3]  a  ^B^99.  on  .Crtflif «,  12. 5  ilm.  £tf.  1845«  note  \gg,) 
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be  aROther's^  and  marics  itwilh  his  marks,  this  is  an  evid^ice  of  a 
felony.  [4]  '  ' 

A  m^n  hides  a  patse  of  money  in  bis  corn-mow,  his  serrant  find*- 
ing  it  took  part  of  it,  if  by  circumstances  it  can  appear  he  knew  his 
master  laid  it  there,  it  is  felony;  but  then  the  circumstances  must  be 
pre^rnant,  othwwise  it  may  be  reasonably  interpreted  to  be  a  bare 
finding,  because  an  unusual  place  for  such  a  depoaiium. 
.  A,  hath  a  design  to  steal  the  horse  of  ^.ehters  a  plaint  of  replevin 
in  the  sheriff's  court  for  the  horse,  and  gets  himdeliver'd  to  him,  and 
then^  rides  him  away;  this  is  taking  and  stealing,  because  done  in 
fraudem  legis,{k)  P.  15  Eliz.  B.  R.  Co.  P.  C.p.  108, 

•tf«  hath  a  mind  to  get  the  goodisof  i7.  into  his  possession,  privately 
delivers  an  cgectmeni,  and  obtains  judgjQaent  against  a  casual  ejector^ 
ahd  thereby  gets  possessioii,  and  takes  the  ^oods,  if  it  were  anima 
ytiraii£/»,  it  is  larclny.[5].  • 

If^.  steals  the  horse  of  J?,  ^nd  afterwards  deli vers<  it  to  C.  who 
was  no  party  to  the  first  stealing,  and  C  rides  away  with  it  animo 
furandiy  yet  C.  is  no  feloq  to  B^  because  tho  the  horse  was  stolen 
from  B.  yet  it  was  stole  by  t^.  and  not  by  C  for  C.  non  eepiiy  neither 
is  he  a  felon  to  Ji.  for  he  had  it  by  his  delivery. 

But  if  Ji,  steal  the  horse  of  B.  and  after  C  steal  the  same  horse 
from  ttf.  in  this  case  C  is  a  felon  both  as  to  Ji^  and  as  to.^.  for  by 
the  theft  by  Jl.  B.  lost  not  the  property,  nor,  in  ,law,  the  possession 
of  his  her^  or  other  goods,  and  therefore  in  that  case  C.  may  be  ap- 
pealed of  felony  by  B,  or  indicted  of  felony,  quod  cepit  {•  asportavii 
the  horse  of  A  4  H,  7.  5.  b.  \^E.  4.  3.  ft. 

:  And  that  is  the  reason,  that  if  a^^  steals  the  goods  Of  B,  in  the 
county  of  C^  and  cany  them  into  the  county  of  D.  Ji.  may  be  in- 
dicted for  larciny  in  the  county  of  D.  for  the  continuance  of  the  as- 
portation is  a  new  caption ;  but  if  he  be  indicted  of  robbery, 
[  508  ]  it  must  be  in  the  county  of  C  where  the  force  and  putting 
in  {^lX  Vi9LS,  de  quo  postea*  AH.l.S.b. 

II.  The  words  of  the  indictment  are  not  only  eqnty  but  cepii  4*  a^ 
portavitj  ox  abduxit  or  effugavit.* 

If  j1.  comes  into  the  close,  of  B.  and  take  bis  horse  with  an  intent 
to  steal  him,  and  before  he  gets  out  of  the  close  is  apprehended,  this 
is  a  felonious  takin$:<and  carrjring  away,  and  is  larceny.  Co,  P.  C 
p,  108, 109.    Justice  Z>a/}>(m'^  reports. 

So  if  a  guest  lodge  in  an  inn,  and  take  the  sheets  of  the  bed  with 
an  intent  to  steal  them,  and  carries  them  out  of  his  chamber  into  the 

hall,  and  going  into  the  stable  to  fetch  his  horse  is  apprehended,  this 

•         .    '  ■ 

(it)  See  also  £e/.  42. 


[i]  Reg,  ^.  Reed,  i  Cart,  if  M.  306. 

\6]  To  conttitute  the  crime  of  larceny,  the  taking  mart  be  itarita  domino^  affainst  the 
will  of  the  owner,  and  the  properly  in  hn  actual  or  constractive  pomBMirm  InU  f.  Tie 
Siate,  9  ilerger,  i98 ;  and  there  must  be  a  oriminal  intefitlon  oii  the  part  of  the  taker, 
or  an  indictment  for% larceny  cannot  be  ioatained.  The  SUttt  ▼.  /bioiniM,  8  PfrrUr,  R.  461. 
WJIart<m*$  Crinu  Ijaw,  S94f-31I8,  where  the  American  authoritiea  are  iolljr  coUectad. 
S  RuaeeU  on  Crimee,  19. 6^.  Am,  Ed.  ISi^,  and  aee  Qote  i't)f09Lf.  508. 

•  Vid€  note  [7]  foot.  p.  508. 


HISTORfA  PLAblTORUM  tORON^.  608 

is  felony,  and-  a  felonious  takibg  -and  carrying  away,  %l\Sssiz,  39. 
Co.  P.  C.  /?.'  108.  and  accordingly  it  was  ruled  16  Car.  2.  B.  R.  upon 
a  8t>ecial  V«rd4c)  found  in  CambridgesMre,{l)  Ji.  comes  into  the 
dwelling-house  of /i7.  nobody  being  there,  and  breaks  open  a  chest 
and  takes  out  goods  to  the  value  of  five  shillings,  and  lays  them  oa 
the  floo/  of  the  same  room,  and  is  Apprehended  before  he  can  reniove 
them,[6]  he  was  indicted  upon  the 'statute,  and  ousted  of  his  clergy 
by  the  advice  of  ail  the  judges,  except  one;  for  the  taking  out  of  the 
chest  was  felony  by  the  common  law,  and  the  statute  of  39  Bliz.  cap. 
15.  alters  not  the  felony,  butt>usts  only  the  clergy.  Ex  libro  Bridge- 
man. 

«tf.  hath  his  keys  tied  to  the  strings  of  his  purse,  B.  a  cut-purse 
takes  his  purse  with  moneyin.it  out  of  his  pocket, but  the  keys* 
which  were  hanged  to  his  purse-strings,  hanged  in  his  pockety 
A  takes  B.  with  his  purse  in  his  hand,  but  the  string  hanged  to  his 
pocket  by  the  keys,  it  was  ruled  this  was  no  felony,  for  the  keys  and 

!)urse  strings  hanged  in  the  pocket  of  ^.  whereby  Ji.  had  still  in 
aw  the  possession  of  his  purse,  so  that  licet  cepit  non  aspariaviiy 
40  Eliz.  Wilkinson* 8  case  cited  M.  8.  Jac.  C.  B.{m)  2  East, 
P.  C.  556, 

'    III.  A^  it  is  cepit  and  asportavit^  iso  it  must  he/elonic6  or  animo 
/urandij  otherwise  it^isnojt  felony ,[7]  for  it  is  the  mind  that  .makes 

(2)  Simp&o^9  caae,  JTel.  31.  .         (m)  See  Cramji,  JoiUoe  95^  a. 


't '  ««' 


[6]  Simp80fn*$  caBe,  Kd.Sh  State  r.WiUon^  Coxb*$  if.  X  Rep.  499.  AmM'^  eaae,  6  (f. 
if  Pay.  344.  d  EtUfe  P.  C.  555.  Rwc.  Cr.  Et.  470.  Waleh't  cem,  Moody,  14. 

-  [7]  What  amotrnlt  to  dfdoniouo  takuig.^*-J('  a  penon  picka  up  a  Mng,  when  be  knoivt 
that  he  fian  immediately  find  the  owner,  and  inatead  of  retorning  ii  ta  the  owner,  coo-, 
verta  it  to  hia  own  uae,  Ihia  ia  a  larceny.  •  Rex  y.  "Pope,  6  Car,  4r  P'  346^ 

If  a  party  finding  property  kno#a  thQ  owner,  or  if  there  be  any  mark  upon  it  by  which 
the  owner  can  be'  aacertained,  and  instead  elf  returning  it  converts  it  to  hia  own  uae, 
auch  converfion  will  conatitnte  a  feloniooa  taking.  Anon,  i  Ruo9.  C.  if  BLIHISI,  Rex  y. 
Jmtnoe,  id.  . ' 

A.  went  to  a  ahop  and  naked  a  boy  fbeTa  to  give  him  chanffe'  for  a  baU^oro^nj  the 
boy  gave  him  two  ahillinga^  and  aixpenny  wor&  of  copper.  The  prisoner  held  out  a 
half^roirn,  whieh  the  boy  touched,  but  never  got  hold  of  it,  and  the  priaoner  ran  away 
with  the  two  ahillinga  and  the  copper  i^Held  a  larceny  of  the  two  ahiUinga.and  the  cop- 
pec    ilcjf.v.  WSUtama,  6  Car.  4rP;  390.       - 

A,  the  owner  of  a  boat  waa  empk^ed  by  B.  the  captain  of  a  chip,  to  carry  a  number  of 
wooden  atav^  aahore  in  hia  boat;  Js.*ff  men  were  put  into  the  boat,  but  were  under  tbe 
control  of  ii.  who  did  slot  deliver  all  the  staves,  but  took,  one  of  them  away  to  the  hooae 
cf  hia  moihert-^Held,  that  thia  waa  a  bailment  of  the  staves  to  A.  and  not  a  charge  only ; 
and  that  a  ipere  non.delivery  of  the  atavea  woold  nA  have  been  a  larceny  in  A.  but  that 
if  A.  aeparated  one  of  the  stavea  iVoiu  the  rest,  and  carried  it  to  a  place  different  from 
thatof  ita  deatination  with  intent  to  appropriate  it  to  hia  own-  uae,  that  waa  equivalent 
to  a  breaking  of  i^ulk,  and  therefiire  woold  be  aufficient  lo  conaiitute  a  larceny.  Rex  r. 
HawM,  7  Car.  ^  P.  335. 

If  ii.  aaka  B.  who  ia  not  hia  servant;  to  put  a  letter  in  the  poet,  telling  him  it  containa 
money,  and  B.  breaks  the  seal  and  abstracta  the  money  before  he  puta  Sko  letter  into  the 
poet,  air  ia  guilty  oflareeny.  Rex  v.  Jones,  7  Car.  ifP.lSl.  But  if  a  peraon,  from  idle 
curioeity,  either'  personal  or  political,  <^na  a  letter  .addreased  to  another  peraon,  and 
keepa  the  letter,  this  ia  no  larceny,  even  though  a  part  of  his  object  may  be  to  prevent  the 
letter  firom  reaching  ita  destination.    Reg.  v.  Godfrey,  8  Car.  if  P.  563. 

To  CMutitFjte  a  larceny,  by  a  par^  to  whom'  goods  have  been  delivered  oa  hii^i  there 
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the  taking  of  another's  goods  to  he  afdohyy  or'i^bare  trespass  J011I7 

but  because  the  intehtion  and  mind  are  secret,  the  intentiop  most  be 

judged  by  the  circumstances  of  the  fact,  and  tho  these  <Hr- 

£  509  3  cuoistances  are  various,  and  may  sometimes  deceiFe,  yel 

most  not  oof jr  be  an  original  intention  to  conTert  them  to  bis  own  nae,  bot.a  rabeeqiieBi 
Actual  eonrernoo ;  and  a  mere  agreement  bj  the  hirer  to  accept  a  saiti  offered  lor  the 
gobda  im  not  aacb  eouveraioo  if  the  ptrtj  wbo  makes  the  oiler  does  not  intend  to  poT' 
chase  unless  his  sosptcions  as  to.  the.  honeftj  and  right  of  tba  Tendov  to  sell  are  leoiomL 
MUg,  ¥.  BrooU,  8  Cwr,  Jg  P.  295. 

A  (ferson  by  false  pretences  induced  «  tradesnian  to  send  by  his  serrant  to  a  particidar 
bouse,  gOadM  of  die  raloe  of  2s.  iOd.  with  change  fat  a  crown  piece.  On  thp  way  bo 
vet  Uie  servant,  and  induced  him  to  part  with  the  goods  and  change  a  cfown  piece,  l»at 
which  afterwards  was  found  to  be  bad.  Both  the  tradesman  and  servant  swore  tliat  thu 
latter  had  no  Authority  to  part  with  the  goods  or  change  without  receiving  thn  crown 
piece  in  payment;  though  the  former  admitted  that  he  intended  to  sell  tbfe  goods,  and 
sever  ezpeeted'them  back  again: — HM  that  the  offisnoe  aoMNintcd  to  laroeny.  Rtx  v. 
Small,  S  Car.  ^  P.  A6. 

On  an  indictment  for  laroeny  it  appeared  that  a  landlord  went  to  his  tenant  (who  had 
removed  all  his  goo<)s)  to  demand  rent  amounting  to  £i^  )0«.  taking  with  him  a.receipt 
ready  written  and  signed ;  ^e  ^nant  gave  him  J^,  an^  asked  to  look  at  the  receipt,  -ll 
Was  given  to  him,  and  he  refused  to  return  it,  or  to  pay  the  remainder  of  the  rent.  It 
was  proved  by  the  Jandlord  that  at  the  time  he  gave  the  prisoner  the  receipt,  he  thought 
the  prisonef  was  going  to  pay  him  the  rent,  and  that  he  should  not  have  parted  withrthe 
receipt  unless  he  had  been  paid  all  the  rent,  but  that  when^he  put  the  receipt  into  Uie 
prisoner's  bands  he  never  expected  to  have  the  receipt  again ;  and  that  he  did  Sot  want 
the  receipt  again*  but  wanted  hJs  rent  to  be  paid :  Held  a  larceny,  and  that  the  &ct  of 
the  tenant  giving  the  £2  made  no  difference.    Reg.  v.  Rodnay,  9  Car.  Sf  P.  764. 

An  ostler  assisted  in  removing  from  a  wagon  which  stopped  at  the  inn  where  hc  was 
employed,  a  quantity  of  hay  which  had  been  taken  by  the  waggoner  from  his  master^ 
stables  and  pot  into  the  wagon,  such  hay  not  being 'allowed  for  the  horses  on  the  jour- 
ney i — Heldt  that  the  ostler  was  properly  indicted  for  receiving,  because  as  the  hay  was 
not  always  allowed  by  the  tnaster  for  the  horses,  the  moment  it  was  removed  by  the 
waggoner  irom  the  stable  to  the  wtLgoaammo  fitrandi^  the  laroeny  was  complete^  R^. 
^^GrvnetU,  9  Can  Sf  P.  365: 

A  person  hired  to  drive  cattle  to  a  particular  plsoe,who-seIb  the  same,  and  absconds 
with,  the  money,  Ss  guilty  of  stealing,  tboogh  the  Intention  to  sell  be  tiot  coboeived  till 
after  taking  possession  of  the  cattle. .  Reg,  v.  Jadtaon^  9  M.  C  C.  R.  33. 

A  prisoner  was  employed  as  master  of  a  cdial  vessel.  The  cn^m  of  the  tNide  wac 
that  he  should  receive  twodhirds  of  the  freight— he  took  the  whole  :*-Hel<2.  that  he  wajs 
aot  a,  joint  proprietor  with  the  master,  and  that  he  wss  prc»perly 'jconvicted  of  sCealtngthe 
master's  third.    Awm.  U  Lewin,  C.  C.  fi56.    &  P.  JHUrncs' case,  ui.  256. 

If  a  person  not  being  the  servant  of  the  party  who  intrusts.him,  receive  a  poroel  contain- 
ing notes  th  take  to  a  coach-office,  and  abstract  the  nbtes  on  bis  way  there,  and  apply 
them  to  his  use,  he  ip  guilty  of  larceny.    Reg*  v.  Jenkim,  9  Cat.  Sf'P»  28. 

To  constitute  felony,  breach  of  trust  is  not  sufficient;  there  must  be  a  f^lontous  taking, 
but  that  is  satisfied  by  Im  act  not  warranted  by  the  purpose  fpr  which  the  property  was 
delivered.    Carlwr^Af  v.  trresn,  8  Fss.yun.  402. 

To  obtain  property  by  fraud,  ahd  nndte  a  preconterted  plan  to  rob  is  felony,  but  the 
animutfurandi  must  be  found  t^  the  jury.    Rtx  v.  Horner,  1  Leach,  C  C  27U. 

A  banker's  clerk  enters  a  fictitious  sum  in  the  leger  to  the  credit  of  a  customer,  ao4 
tells  him  he  has  paid  the  sum  to  his  account,  and  on  the  faith  of  it  obtains  from  the  caa> 
tomer  his  cheek  on  the 'bankers,  which  the  prtsonor  pays  to  hicnself  by  bank  notes  from 
the  till,  and  enters  in  the  waste-book  a  true  accouot  6f  the  check^awer  and  notes  it 
paid,  **  to  a  man."  This  was  held  a  felonious  taking  of  tbd  notes  from  the  tiU.  Rvf  j, 
Uammon,^  Taunt,  304^  2  Lmeh,  CO.*  1083. 

The  assent  of  a  prosecutor  to  gi^  fkoility  to  the  commission  of  a  larceny  for  the  pur- 
pose of^detectlng  the  offenders,  doetf  not  do  away  the  felon/,  although  the  property  was 
not  Uken  against  his  will  Rex  v.  Egginton,  2  Leaeh,  C.  C.  913^  12  jBast,  P.<7.494. 
666.    2  0. 1  i*.  508. 

The  owner  of  goods,  knowing  of  an  intention  in  the  prisoners  to  steal  tue^  they  hav. 
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T^gularly  and  ordinarily  these  circaflastances  following  direct  iti  this 
case.  '   , '  ,  ' 

'  If  •/?.  thinking  he  hath  a  title  to  the  horse  of  S.  seisetK  it  as  his 
own^  or  isitppo^ng'  that  B.  holds  of  him  distrains  the  horse  of  B. 

■'    ■  ■  '  III  ;  ly    I  <    I  ■  ■  I  « 

ing  plotted  so  .to  do  with  |ji«  tenrant,  desired  the  Mr^ant  to  carry  on  his  bash^ess  with  « 
¥iew  to  the  detectiua  of  the  .thieves;  iti  coasequence  of  which  the  servant,  with  thd 
donseot  of  his  master,  agreed  with  the  prisoners  to  open  the  outer  door  to  them^  and  let 
them  iolQ  the  house,  when  they  broke  open  inner  apartments,  and  look  the  goo<|s:  Held^ 
hj  a  majority  of  the  judges,  to  be  larceny;  one  doubting,  because  of  the  owner*s  asseiit 
and  partial  encouragement  of  the  felony  by  means  of  his  se^rvant.    lb. 

If  a  mao  steals  goods  in  one  countyf.and  carry  them  into  anoliier,  it,  will  be  lareeny  ia 
the  latter,  thoogh  the  goods  are  not  carried  into  the  fatter  coohty  until  long  after,  the 
«rigina(  theft.  Hex  v.  Parkin^  i  R.SfM.  C  C,  HAS;  S  jRuss.  C.  Sf  M.  174.    g|ee  infrtu 

Aq  indictment  for  robbing  a  maii?bag  of  Jetters  must  be  laid  in  the  county  where  the 
mail  was  actoaliy  taken,  iil  order  to  bring  the  case  within  the  statute;  and  .cannot  btt 
laid  in  the  county  where  the  prisoner  was  in  possession  of  it  only;  the  jury  finding  tha( 
the  letters  had  been  takeq  from  the  bag  into  some  other  county  through  which  the  maii 
kftd  passed.    Rex  v.  Thomas,  2  Ed$t^  A  C,  605.    2  Leach,  C,C.  634. 

To  make  ^  taking  felon  tops,  it  is  ilot  necessary  that  it  should  be  donb  lucri  cam&  ; 
taking  with  an  intent  to  destroy  will  be  sufficient  to  Qonstitute  the  offence  of  larceny,  if 
cione  to  senre  the  prisoner  or  another  person,  though  not  in.  a  pecuniary  way.  Rex  t. 
Coiia^f,  iS.  4*  iS.  C.  C.  292.    2  i^uts.  C.  ^  ilf.  94 

If  a  man  steals,  his  own  goods  from  his  own  baUee,  though  he  has  no  intent  to  charge 
the  bailee,  but  hi^  intent  is  to  defraud  the  king;  y«t  if  the  bailee  had  an  interest  in  the 
possession,  and  could  haVa  withheld  it  from  the  owner,- the  taking  is  'a  larceny.  Rex  t« 
Wilkimon,  Jt.  Sf  R.C.  Q.  470.    2  ^tiM.  <?,  ^  M.  15&  ^ 

If  ^  part-owner  pf  property  steal  it  from  the  person  in  whose  custody  it  is,  aqd  who  ia 
responsible  for  its  safety,  he  is  guilty  of  larceny.  Rex  ▼.  BrtOiidey^  R,  Sc  R,C.  C  478. 
fiRum,O^M.l5S, 

To  eonetitote  larceny  the  felonious  intention  must  ^ist  in  the  mind  at  .the  tijne  the 
-property  was  obtained:  for  if  it  be  obtained  .by  fair  contract,  and  afterwards  fraudulently 
converted,  it  is  no  felony.    Rex  v.  Cliarlewood,  1  ZiwA,  O^  C.  409.    2  J?a#l.  P.  0. 689. 

If,  however,  a  fi'audulent  conversion  takes  place  after  the  privity  of  contract  is  deter- 
mined,  it  is  felony.    Jb*   .    .     '  '  ,     ^ 

Obtaining  a  post-ohaise  by  hiifing  with  a  felomotts  intent  to  convert  it  to  the  use  of  the 
hiree«  is  felony,  although  the  contract  of  hiring  waa  not  for  any  definite  time.  'Rex  r. 
Semple,  1  Leach,  C.  t,  420,    2l  Eaet,  P.  C.  691.  . 

If  a  m|iA  who  is  hired  te  drive  cattle,  sell  them,  it  is  larcepy;  for  he  bar  the  custody 
only,  knd  not  the  rigbt.to  the.  possession;  his  possession  is  the  owner*s  possession,  thou^ 
he  IS  a  general  drover;  at  leajut  if  he  is  paid  by  the  day.  Rex  v.  JMcNamie,  l  JiLC.  C,R^ 
3^8. 

The  prisoner  went  into  a  shop  in  London,  and  purchased  jewelry,  and  said  he  woyld 
pay  in  cash;  and  the  seller  agreed  to  deliver  the  goods  at  a  coach-office  belonjging  to  an 
in»  where  the  prisoner  sta^  that  Jie  lodged,  •  The  seller  made  outran  invoice  and  took 
the  goods  thei«,'when  the  prisoner  said^  he  had  been  disappointed  in  receiving  some 
iiioi;iey  he  expected  by  letter.  Just  afterwards,  a  two-penny  post  letter  Was  put  in  hia 
hanids,  which  he  opened  in  the  presence  of  the  seller,  and  said  he  had  to  meet  a  fVlend  at 
.7bift*s  Coffee-house  at  sevent  whb  could  supply  the  money.  The  goods  were  left  at  the 
octtch-office,  and  the  seller  went  homp.  The  prisoner  h^d  taken  a  place  in  the  mail,  but 
be^countermanded  that,  and  absconded  with  the  goods.  .  The  seller  •  swore  tliat  he  con- 
aidered  the  goods  sold  if  be  got  his. cash,  but  not  before.  It  was  lefl  to  the  jury  to  say 
whether  the  prisoner  had  ai^y  intention  of  buying  and  paying  fcr  the  goods,  or  whether 
he -gave  the  order  merely  to  get  flossession  of  them,  to  convert  them  to  his  own  use.  l^he 
jury  foand  the  latter,  and  the  prisoner  was  convicted;  and  the  conviction  was  held  right 
by  th6  twelve  judges.    Rex  y.  Campbell,  Cat,  C.  L.Umi.R- ^  M.  C.  C^  R.  179. 

Getting  goods  delivered  ibtaa  hired  cartoon. the  express  conditioi^  that  the  price  shall 
be  paid  for  ibem  before  they  are  taken- from  the  cart,  and  then  getting  them  from  the 
eart' without  paying  the  price,  will  be  larceny^  if  the  prisoner  never  had  any  intention  of 
paying,  but  had  abinilw  tbe  intention  to  defraud    Rtx  v.  Pratt,  R.  ff  M,  C.  C.  R.  250. 

Taking  goods*  though  prisoner  has  bargained  to  buy,  is  ftlonious,  if  by  the  usa^e,  the 
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ii^ithout  cau9e9  this  regularly  makes  it  no  feloQ}^,  but  a  trespass,, 
because  there  is  a  pretense  of  title ;  but  yet  this  may'  be  but  a  trick 
to  colour  a  felony,  and  the  ordinary  discovery  of  a  felonious  Jntent 


price  oneht  to  be  paid  before  they  are  taken,  and  the  owner  did  not  eoosent  to  their 
being  -tuen,  and  the  priaoner,  when  be  bargained  ibr  them,  did  not  intend  to  pay  foe 
tfaenii  but  meant  to  get  them  into  hit  poeaewiAn  and  diapoae  of  them  for  hia  own  buiefit 
Without  paying  for  them.    Hex  ▼.  OUbert,  JL  Sf  M.  C.  C.  R,  185. 

« If  a  peraon,  liaving  ordered  a  tradeaman  to  bring  gooda  to  hia  ItooMt  look  oot  a  eeitain 
quantity,  and  aak  the  price  of  them  aeparate  from  the  reat,  and  then  by  aemling  the 
tradeaman  home  on  pretence' of  wanting  other  artidea,  take  the  oppoftonity  or  ronning 
•way  with  the  gooda  ao  looked  out,  with  Intent  to  ateial  them,  it-  ia  larceny,  for  aa  the 
iale  waa  not  obmpleled,  the.  poaaeaaion  of  the  property  atill  remained  in  the  tradoamam 
BexY.8kur^e$9,lLeaeh,C.C.9fl;iiBa9t,P.C,ei5.  '  -       ^    ~ 

^  Where  property,  which  the  proaecntor  had  bought,  waa  wei|fbed  out  > in  the  preaenoe 
rf  Ina  ^  clerk,  and  delivered  to  hia  cavman^a  aerrant  to  cart,  who  le't  other  peraona  take 
away  the  cart  and  diapoae  of  the  property  for  hia  benefit  joindy  with  that  of  the  olhen. 
The  oarmanV  aenrant,  aa  well  aa  the  othera,  are  guilty  (^  laiceny  at  common  law. 
Rex ▼.  Harding^  R.  Sf  R.  C.  C,  135;  1  Ru9m.  C.JffBl SOO.     . 

Where  tlie  owner  aenda  gooda  by  hia  aervant  to  be  delivered  to  ii^bat  Jl.  fraudateBtly 
procurea  the  delivery  to  himaelf  by  pretendipg  to  be  il.,  he  ia  gmlty  of  felony.  Bex  il 
WUkim,  3  Emu  p.  C.  673, 1  Leaek,  O.  C.  530. 

Getting  a  parcel  from  a  oarrier^a  aervant,  by  fidaely  pretending  to  be  the  peraoa  to 
whom  it  ia  directed,  if  it  be  taken  animo  furanai^  it  »  larceny,  for  tho  aerrant  4iaa  no 
authority,  to  part  With  it  but  to  the  right  peraon.  Rex  r.  Limgtitrelkt  R.  Sc  M, 
C.e.«.  137.  ,  ■ 

JFraudulentiy  obtaining  a  cheat  of  tea  from-the  India  Hooae,  tbon^  by  meana  of  a 
regular  raqoest.  note,  and  permit,  waa  holden  to  be  a  larcefiy.  '  B»x  t.  ifeiicA,  3  Rm98, 
C.  AM.m;R.ifR.  C.  O.  163. 

Where  the  priaoner -haying  ofiered  to  acicommodate  the  proaeeutor'^with  -gold  Ibr 
iiOtea,  the  latter  put  down  a  number  of  bank-nolea  ibr  the  pwpoae  of  their  being  ex- 
changed, which  the  priaoner  took  up  and  ran  away  with :  UM^  a  lateeny  if  the  jorr 
believed  that  he  intended  to  run  «way  with  them  at  the  time,  and  not  to  return  tho  goid. 
JRex  V.  Otivfr,  3  12tif«.  C.  4*  JK  1^. 

To  obtain  a  bill  of  exchange  from  an  indoraee  under  a  -pretence  of  getting  it  dif- 
eounted,  ia  felony,  if  the  jary  ind  that  the  indoraee  did  not  intend  to  leave  the  bill  in 
the  priooner'a  pbaaeeaion  without  the  money,  and  that  jie  undertook  to  diaeoont  with  % 
preconcerted  deaign  to  convert  tta  produce  to  hia  own  oae.  Rix  v.  4tcMa,  1  Jjt^tk^ 
C.  C,  394 ;  3  EaH,  P.  C.  675. 

Where  two  planned  to  rob  the  proaeeutrix  of  aome  coatBf  a|id  one  mA  her  to  go  with 
him  that  he  might  get  aome  money  to  boy  them  of  her,  and  ahe  left  ue  ooata  with  the 
other,  who  immediately  absconded  with  them:  Ihid^  that  the  receipt  by  the  one 
amounted  to  a  feloniotta  taking  of  the  coata  by  both.  Riex  v^  Coanfy,  3  Aiaa>  C  if  if. 
137-175.  .  - 

If  a  bureau  be  delivered  to  a  carpenter  to  repair,  and  he  diaoover  monHy  in  a  aeerel 
drawer  of  it,  which  he  unnececaarily  aa  to  ita  repaira  breaka  open,  and  converta  the 
money  to  hie  own  uae,  it  ia  a  felonious  taking  of  the  property,  unleaait  appear  that  be 
did  it  with  intention  to  restore  it  to  ita  right  owner..  CaTiwrigkt  t.  fib^een,  3  X^dk,- 
C.  C.  953.  8  F«».iun.  405.  •' 

A  person  purtbased  at  public  auction  a  bureau,  in  which  he  aftarwarda  diacovered,  in 
s  aecret  drawer,  a  purse  containing  money,  which  he  appropriated  to  hia  own-  use.  At 
the  time  uf  the  aale,  no  person  knew  that  -tlie  bureau  contained  any  thing  whatever : . 
Held,  that  if  the  buyer  had'  expresa  notice,  that  the  bureau  alone  and'  not  ita  oontenta,  if 
any,  was  sold  to  him ;  or  if  he  had  no  reason  ta  be)ievo  that  mxj  thing  mora  than  the 
bureau  itself  waa  8olc(f  the  abstraction  of  the  money  was  a  fehmioua  taking,  and  he  waa. 
guilty  of  larceny  in  appropriating  it  to  hia  own  use.  But  that  if  he  hod  reoaonabla 
ground  for  believing  that  he  bMight  the  bureau  with  ita  contents,  if  any,  he  had  a 
^lourable  property,  and  it  was  no  larceny.    Msrry  v.  {?rasn,  7  Met,  if  W,  (S3.     - 

If  a-  parcel  be  accidently  left  io  a  haokney-coacb«  fmd  the  coaofanaan,  instead  of 
reatoriog  it  to  the  owner,  detain  it,  open  i^  deatroy  part  of  ita  oonlent%  uid  borrow 
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is,  if  the  party  j^th  it  Isecr^tly;  or  being  charged  with  ihe  goods 
denies  iU        .  .         ' 

If  A.  takes  away  the  goods  of  B.  openly  before  him  or  other  per* 
9on  (otherwise  than  by  apparent  robberjr)  this  carrier  with  it.  aa 


money  on' the  rest«  he  is  guilty  of  felony.  Rtx  v.  Wjyniie,  I  lAMt^^  d  C'413  f  9  EtuU 
F,  C.  664-697;  S.  P.  Rex  v.  Seart,  ILeaek,  C,  C.  415  n. 

A  Mmnt  clandestkiely  tiking  hU  muter*i  €orn,  tfaongh  to  give  to  hj»  master*f 
hones,  n  gmlty  of  larceny.  Rex  ▼.  MorJU^  R.  Sf  tL  C.  C,  307;  S  Riue.  C.  Sf  M.  94; 
&  P.  Re^,  ▼.  Utborne^  5.  Jw,  800;  Reg.  ▼.  CaruvM;  S  Jur.  251,  eontra;  Reg.  v. 
Cok,  Id.  n. 

Pulling  wool  from  the  bddiee  of  live  sheep  and  lambs,  afttmo^randt/is  larceay. 
Her  T. -Abi^iii,  1  Z.eaa,  C.  C.  171;  3  JBbst,  P.  C.  618. 

So  it  is  laroeny  to  take  the  miUi  from  a  tow,   J&. 

The  prisoner  having  lifted  up  a  bag  from  the  boot  of  atoach,  was  detected  before  ho 
had  got  it  out;  and  it  did  not  appear  .thai  it  was  entirely  removed  from  the  space  it  at 
£r8t  occupied  in  the  boot*  but  tiie  raising  it  firom  the  bottom  had  completely  removed 
each  part  of  it  from  the  space  tbat  specific  part  occupied :  Held,  that  it  was-  a  com* 
j^te  asporUtfon.    Rex  r.WaUh,\R,  ^  M.  O.  C.  KIA;  2  Ruee,  C.-^  M.9S. 

To  remove  a  packaffe  from  the  bead  to  the  tail  of  a  wagon  with  a  felonious  intent  to 
take  it  away,  is  a  snmcient' asportation  to  constitute  a  laroeny;  but  merely  to  alter  the' 
positiop  of  a  package  on  the  spot  where  it  lies,  is  not*'  Rex  v.  CoeHet,  1  Leiieh^  C.  C 
dd6;  2  Eaet,  P.  C.  556.    Se^  Rexy*  Cherry;  1  Leaeh^  C.  C.  3S6.n;  3  &«f,  P,  C.  556. 

If  a  warehouseman  hoji  several  bags  of  wbelit  delivered  to  him  for  safe -'custody,  and 
lie  take  the  whole  of  the  wheat  out  of  one-  bag.  it-u  no  less  a  larceny  than  if  he  had 
severed  a  part  from  Jfae  residue  of  the  wheat  in  t^e  same  bag,  and  had  taken  only  that 
part,  leaving  the  remainder  of  the  wheA  in  the  bag.  Riuf  v.  Brazieri  R,Se  R.€*  O. 
337;  3  Rue^.  C.  ^  AL  134.  ' 

What  doe§  not  mncuiU  to  a  Jalnng.'^A^  in  eopsequence  of  seeing  an  advertisement, 
applied,  to  B.  to  raise  monev  for  him.  B.  said  -he  would  procure  him  £5000,  and  pro- 
duced from  his  pocketpbook  10  bfaifk  6«.  bill^tamps,  across,  feaoh  of  which  A.  wrote, 
**  Accepted^  payable  at  Messrs.  P.  ^  Co.  189  -F-  street,  London,*^-  and  signed  his  name. 
Bn  wbo  was  prcsdnt,  took  up  the  stamps,  and  nothing  was  said  as  to  what  was  to  be 
done  with  them.  AfWrwards  bills  of  ezcliange  for  J&OO  each  were  drawn  on  these 
stamps,'  and  B.  put  them  into  circulation :  Held^  that  these  stamp^s  with  tiie  accept^ 
aAces  thus  writ^n  upon  them,  were  neither ''bills  of  exchange,*'  ** orders  for  the  pay- 
meill  of -money,'*  or  **  securities  fbr  money  ;*'j^i><^  ^^^  <^<N  ^^  ^  charge  of  larceny 
against  B.  for  stealing  the  stamps,  and  ion  tteaWo^  the  paper  on  which  the  istamps  w^re, 
would  not  he  sustfiined,  as  this  was  no  laroeny.    Rex  v.  Hart,  6.  Ca,r  ^  P,  106, 

Stealing  by  the,  wife  of  a  member  of  a  friendly  society,  money  of  the  society,  de- 
posited in  a  box  in  the  husband's  custody,  kept  locked  by  the  stewards,  is  net  htfceny* 
ile«  V.  Jirt7fi#,  1  M.  O.^  C.  JR:  375.  ^ 

Clandestinely  taking  away  articles  to  induce  the  owner  (a  girl)  to  fetch  them,  and 
thereby  to  give  the  prisoner  an  opportunity,  to  solicit  her  to  commit  fornication  with 
him,  is  not  felonious..  Rex  V,  JOtdbsiifon,  B.  ^  B.  C.  €.  430;  8  Riiee.  C.^U,^^. 

If  a  larceny  be  committed  out  of  the  kingdom,  though  within  the  king*a  dominions, 
(a.  g.  in  Jerssy)  bringing  the  things  stolen  into  this  kingdom,  will  not  make  it  larceny. 
her&  Rex  v.  Prmoee,  Mi  C.  C.  B.  349»  S.  P;  Reg.  v.  Madge,  9  Cor.  jr  P*  39 ;  see  infra, 
,  A.  delivered  his,  watch  to  B.  to  be  repaired,  instead  of  repairiing  it  he  sold' it,  and  A, 
being  informed  of  this,  told  B.  that  he  would  either  have  his  watch  or  the  money :  HeZd, 
no -felony;    Rex  v.  Zeey.  4  Car,  4r  i**  341. 

^  Where  s  person  gave  his  servant  a  £S  note  to  get  changed,  and  he-  got  the  note  changed 
and  made  off  with  the  change :  Held  to  be  no  larceny,  but  an  embcnlement  Rex  y. 
iS^i/sRS,  Oar.  C.  i;.  319;  B.  ^  ilf.  C.  C.  B.  139. 

A.  had  consigned  three  trusses  of  hay  to  B.  and  had  sent  them  by  the  prisoner's  cart; 
the  prisoner  took  away  one  of  the  trusses,  which  was  found  id  his  stable  not  broken  up^ 
Held  no  larceny,  as  the  prisoner  did  not  break  up  the  truss.  ,Rex  v.  Prailey,  5  Car,  Sf 
P.  533. 

'If  a  poacher  take  a  gun  by  fbiroo  from  a  gamekeeper  under  the  impression  that  U  'm^y 
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evidence  only  of  a' trespass,  because. done  openly  in  the  presence  of 
the  owner,  or  pf  other  persons  that  are  known  to  the  owner. 

Ifwf.  leaves  his  harrow  or  his  plow-strings, in  the  field,  and  B. 
having  land  in  the  saqie  field  useth  it,  and  having  done,  either  return- 

r  -  * 

•  .  '  ^"  ■  ' 

be  used  ag^ftioft  him,  itxis  do  felooy,  though  he  sUte  a^rwirds  thii.t  be  will  8ell  the  guB^ 
and;  it  be  not  subsequenily  heard  of.    Reif  ▼.  tiolUtwaf,  5  Car,  4r  P'  6«^4. 

It  is  Ddt  an  indictable  offence  to  take  away  «  chattel,  nnleas  such  a  degree  of  fbree  be 
QBed  a»  wilf  make  it  an  offence /a^inst  the  pablic,  and  the.  indictment  most  ^how  ihat 
&et    Rex  V.  Oardiwer,  1  Ru9$,.C,  if  M.  53. 

To  obtain  from  a  pereon  hia  note  of  hand  by  threatening  with  a  knifb  held  to  his  throat 
to  take  away  his  life,  was  not  a  felonions  stealing  of  the  note  within  ttat.  2.  (reo.  3.  c. 
.2Ski  .fi>r  it  ne^er  was  of  iralud  to  or  in  the  peaceable  possession  of  stteh  person.  Rex  r, 
Phipae^  2- Leach,, C,  C.  673 ;  2  Eat,  P\  C.  599. 

If  a  person  be  induced  to  play  at  hiding  ander  th^.  hat,  and  stake  down  his  money 
Tolantarily  on  the  events  meabing  to  reeeiye  the  stake  if  he  wins,  and  to  pay  it  if  be  loses, 
the  taking  ap.of  thei  stake  so  deposited  by  him  on  the^ table,  is  not  a  fiif9nious  taking; 
although  the  taker  was  made  to  appear  to  win  the  money  by  fraudulent  conspiracy  and 
ooUosion.    Rex  t.  Nlcholeon,  2  Leeek,  C.  C.  610 ;  2  Beet,  P,  C:  669. 

Where  a  prisoner  took  a  packet  of  diamonds  to  a  pawnbrcifker,  with  whonL  he  had  pre* 
▼ioosly  pledged' a  broach;  an^  haVing  agreed. vVith  the > shopman  for  the  amonntof  the 
loan,  sealed  them  up  and  received  the  amount,  deducting  the  amount  for  which  the 
broach  was  pledged  ^-but  instead  of  giving  the  packet  of  diamonds  to  the  shopman,  gave 
him  a  packet  of  similar  appearance,  containing  only  iflass :  Held,  that  it  was  not  rarcenj, 
but.  only,  a  fraud.   Rex  v.  JMetMeim,  Car.  C.  £,  281. 

If  a  pawnbroker's  servant,  who  has  a  general  authority  from  bis  master  to  act  in  hii 
business,  delivers  up  a  pledge  to  the  pawner  on  receiving  a  parcel  from  the  pawner, 
which  he  supposes  eon^tains  valuably  he  has  just  seen  in  the^  pawner's  possession  in  a 
simjliir  parcel,  the  receipt  of  the  pledge  by  the  pawner  is  not  a  larceny.  RexT,  Jack- 
f^n,  R.  if  M,  e.  C,  R,  119.  -  ' 

Where  a  letter  enclosing  a  check  whs  directed  to  **  Jamee  Bfucklow,  $t.  Jfitrtto's  Loiie, 
Birminpham,^  and  no  person  of  that  name  Kved  there,  but  the  prisoner  lived  aboot  tea 
yards  from  St,  MartiiCe  Lane  and  anothep .  Jamee  Xttckiow  lived  in  New  HaU  street, 
and  the  prisoner,  in  consequence  of.  a  message  left  by  the  postman,  got  the  letter  from 
the  post'office^  atod  sppropriated  the  check  to  his  oVn  use :  Held,  that  it  wte  not  a  felo* 
nious  taking.  Rex  v,  Mucklow,  Car.  C.  /^.  280;  R.  Sf  M.  O.  C.  R.  160. 
' .  A  prisoner  cannot  be  found  guilty  >of  stealing  goods  if  it  appeal^  that 'he  could  notbther- 
wise  get  theiti  than  by  the  delivery  o(  the  prosecutor's  wife,  in  which  case  it  may  be  pre- 
smn^d  thai  he  received  them  from  her.  ^  Rexy,  Harriemi,  1  Leach^  C,  (7.  47;  2  Eaet^  P, 
6.6^.      -■•■.■  '     . 

Where  a  jory  found  that  one  who  assisted  in  taking,  another's  goods  firom  a  fire  in  his 
presence,  but  without,  liis  desire,  find  who  afterwards  concealed  and  denied  having  them, 
yet  took  them  honestly  at  first,  and  that  the' evil  intetitioh  to  eonveri  them  teme  on  the 
taker  afterwards,  it  was  Aeld  no  larceny.  Rex  ▼.  Leigh^  2  Eaet^  P.  C.  ^4;  1  Leaeh^  C. 
C.  411.  n. 

If  the  owner  parts  with  possession  of  ^oods  for  a  spedial  purpose,  and  the  bailee,  when 
that  purpose  fs  executed,  neglects  to  return  them,  and  afterwards  disposes  of  them,  if  li^ 
had  not  a  felonious  intention  When  hie  originally  took  them,  his  subsequent  wiihholdiag 
and  disposing  of  them  will  not  constitdte  a  new  felonious  taking,  or  'make  him  guilty  dt 
felony.    Rex  v.  Banke,  H.  ^  il.  C.  C.  411 ;  2  Ruu  C.  4r  ^^  \^ 

Semble,  thot  if  a  master  of  a  foreign  vesse),  captured  by  a  BtiiiA  ship  and  carried  into 
port,  takes  .goods  from  the -vessel  after  shcr  has  been  condemned  as  a  prise,  it  is  not  4 
lafceny  unless  there  is  evidence  that  he  took  them  for  the  purpose  of  converting  them  to 
fiis  orivate  use.  Rex  v.  Van  Mayen,  B.  Sf  R.  C.  C.  118.  2.  Rue$.  C.  ^  JIT.  199. 

If  a  tradesman  sell  a  stranger  goods,  enter  them  to  his  debit,  and  makes  oot  a  bill  of 
parcels  for  them  ss  goods'sold,  and  the  goods  are' delivered  to  the  purchaser  by  th^  servant 
of  the  seller,  who  receives  biUs  for  them,  it  is  n^  felony,  although  the  tradesman,  sold 
'  them  for  ready  money;  never  intefnding  to  give  the  stranger  credit;  and  it  appear  that  he 
had  taken  the  apartments  to  which  he*ordered  them  to  1^  sent  fur  the  p^irpose  of  obtain, 
ing  them  fraudulently.  Rex  v.  Parker,  2  Leach,  C.  C.  614.  2  Eaei,  P.  C.  671. 

Where  the  prisoner  obtained  possession  of  a  hat  froo^  the  maker,  wfaidi  bad  been 
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eth  them  to  the  phice  ^here  ttiey  were,  or  Hcquaints  B.  witb  it,  thk 
is  ho  felofijr,  biit  at  most  a  trespass.^ 

If  Jl.  aod  B.  being  neighbours,  and  •/?;  having  an  fa6r3e  on  the 
conanioD,  an<}  B,  having  cattle  there,  that  he  cannot  readily  find^ 

*         -  • .  ".      ■•       .  '^ ' 

■' ^ — ' — , . , — ■  ■-       — 

ordered  l^  a  third  pftnon,  bj  jending<%  boy  for  it  in  the  name  of  socb  person,    thld^ 
it  did  not  amount. to  larceny.  Rex^.  Adams,  U  Ru8$.  C.  ^  M,  lli.  R.  Sf  A.  C.  C.  225. 

Where  goods  in  a^hop  were  tied  to  a  string  which  was  fastened  by  one  end  to  t)M 
iMttom  ofUie  counter^  and  a  thiefltiok  up  the  g«>ds  and  carried  them^aWay  towards  the' 
door,  as  fiur  as  the 'string  would  permit:  Held,  that  being  no  seierence  there  was  no  aa- 
portation,  and  consequently  it  was  not  a  felopy.  Anon^  3  JSos/,  P.  C.  556.  1  Leach^  C.  C' 
31M.n.  '  ,  V. 

Where  Die  prisoner  set  up  a  1ongl>ale  upon  end,  in  a  wagon,  and  cut  the  wrapper  al 
the  way  down^  with  intent  to  remove'  the  contents,  but  wap  apprehepded  before  he  had 
taken  any  thmg  out  of  it:  Ifeld,  thatthet'e  was  not  a  sufficient  asportation  to  constitute 
a  larceny.  Rex  v.  Cherry,  1  Leach^  C.  C.236.  or  2  Ea$i,  P.  C.  556. 

If  a  master  and  owner  of  a  ship  steal  aome  of  the  goiods  delivered  to  him  to  carry,  it 
is  not  larceny  in  him,  unless  he  take  iht  gdods  out  of  their  package;!  Rex  v.  Jlfodiu;,  R, 
4- i?.  C.  C.  92.  2  i2acs«.  C.  ^  M.  135.     ^     . 

Not  if  larceny,  would  it  have  been  a  capital  offence  within  9UU.  24.  Oeo»  2.  C.  45.'  Hu 

If  one  emfiloyed  to  carry  goods  fbr  hire,  appropriate  them  to  his  onrn  use,  but  does 
not  break  bntk,  this  is  uq  larceny,  although  the  person  sd  employed  was  not  a  common 
carrier,  but  waa  only  employed'  in  this  particular  instance.  Res  ▼.  Pteteher^  4  Car,  A 
P.544.  -^       ^^  '  .*^  ^ 

Where  a  person  receivad  a  cfieck  Horn  Sir  Ti  P,to  buy  Exchequer-bills,  and  he  car- 
ried it  (othe  banker^Sf  got  ihe'cash,  and  embezzled  part^on  being  indicted  for  stealing: 
Veld  first,  that  as  there  was  no  fraud  to  indude  Sir  T,  P.  to  deliver  the  check*  it  was  not 
larceny,  alihough  the  prisoner  intended  to  miftapply  the  property  when  he  took  il,  and 
iDisappHed  accordingly.  Secondly,  that  as  Sir  T,  Pi  never  ha^^  possession  of  the  mo- 
ney received  at  the  banker^  but  by  the  hands  of  the  prisoner,  ^the  indictment  coqld  not 
.  be  supported.  Rexy.  WaUh^M.  Cf  R.  C.  C.  215.  2  Leach^  C.  C.  1054; '4  Tiiiiitt.  258i 
But  s^  7  4^  8  Gso.  4.  £.  29. 

A,  whM  indicted  at  common  )aw,  for  siatple  larceny,  in  stealing  in  IftiidZetfar  a  quan- 
tity of  leadi  It  appeared  that  the  lead  waa  stolen  from  the  roof  of  the'chureh'of  /ber,  m. 
Buckingkamehire.  The  prisoner  was  indicted  at  the  .central  cciminal  coart  which  has  . 
jurisdiction  in  Jllt(id^sex,  (under  4  Sf  5  WilL  4.  c.  36.)  but  not  in  Buekinghamthirf, 
Held,  that  he  could  not  \»  convicted  there  ou  the  ground  that  the  original  tatiing  not  being 
a  larceny,  but'  created  by  statute  a  felony,  the  subsequent  pogscssion  could  not  be  con- 
sidered a  larceny.  Rex  y.  Millar,  7  Car.  if  P.  665. 

A  drover  of  cattle  was  empleyed  by  a  grazier  in  the  CQuntry,  to' drive  eight  oxetk  to 
Zendofi,  his  instructions  were,  thai  if  he  could  sett  them  on  the  road  hfi  might :  and  those- 
be  did  hot  sell  on  the  road  he  was  to  take  to  a.peiticular  salesman  in  Smithfield  market, 
who  was  to  sell  them  for  the,  griizier.  The  drover  sold  two  on  the  road,  and.  instead  of 
taking  the  remaining  six  to  the  saleftman,  dnove  them  himself  to  Smilhfield  market*  and 
ffold.them  there,  and  received  the.  money,  whicii  he  applied  to  hisuwn  use :  Held,  that  he 
could  not  be  convicted  either  of  Jarceny  or  embezilsment    Reg,  v.  GfiodMy,  8  Car.  4r 

P.665. .  ..  :    .. 

Where  in  a  case  of  ring.dropping  the  prisoners  prevailed  on  the  prosecutor  to  buy  the 
ahare  of  .the  other  party,  and  theprosecotor  was  prevailed  on  to  part  with  his  money-^ 
intending  to  part  with  it  forever,  and  not  with  the  poesefsion  of  it  only:  Held^  t^iat  thia 
wss  not  a  larceny.  Rig.  v.  WUUan,  8  Car.  ^  P.  1 1 1. ' 

A,  was  treating  B,  at  a  beer-bouse*  and  JU  wishing  to  pay«  pat  down  a  sovereign,  de- 
siring the  landlady  to  give  him  change;  she  could  not  do  so,  and  B.  said  he  would  go 
out  and  get  change.  A.  said,  **  You  wont  come  back  with  tlie  change*'  B.  replied^ 
**  N^er  fear.?  A.  allowed  J9.  to  take  up  the  sovereignt  and  B.  never  returned  either  with 
it  or  the  change :  Held  no  larceny,  as  A,  having  permitted  the  sovereign  to  be  taken  away, 
for  the  purpose  of  being  changed,  he  coul^  never  have  expected  to  receive  bac^  the  spe- 
.c«fic  coin,  and  had,  therefore^  divested  himself  of  the  entire  possession  of  it.  Reg.^r.Tbih 
mag,  ^  Par.  if  P.  141. 
.  It  ia  im4  larceby  fiur  miners,  employed  -to  \^tvag  ore  to  the  surface,  and  paid  by  th& 
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takes  up  the  horse  of  A.  and,  rides  abont  to  fiod  his  cattle,  and  har- 
ipg  done,,  turns  off  the  4iorse  againin  the  common,  this  i&no  felony^ 
but  at  most  a  trespass. 

So  if  ifty  servant,  without  my  privity,  takes  my  horse,  and  rides 
abroad  ten  or  twelve  mile»  about  his,  own  occasions^  and  returns 
again,  it  is  no  felony,  but  if  in  his  journey  he  sells  my  horse,  as  his 
own;  this  is  declarative  of  his  first  taking  to  be  felonious,  and  animo 

But  in  cases  of  larbiny  the  variety  of  circumstances  is  so  ^reat,and 
the  complications  thereof  so  mingled,  that  it  is  impo^ible  to  prescribe 
all  the  circumstances  evidencing  a  felonious  intent,  or  the  contrary, 
but  the  same  must  be  leA  to  the  due  and  attentive,  consideration  of 
the  judge  and  jury,  wherein  the  best  ri|le  is,  m  dubiUj  rather  to 
incline  to  acquittal  than  conviction.  v  ' 

IV.  It  must  be  of  goods  personal,  (oj  otherwise  no  felony  can  be 
cbmmitted^by  taking  them.[9]  .        \. 

1.  Therefore  of  chatties  real  no  felony  can  be  committed, 
'[  510  J  and  therefore  the  taking  ^away  6{  a  ward  cannot  be  felony, 
.  nor  of  a  box  or  chest  of  chajrters^  thaf  concern  land.  10  E.  A» 
14.  ft.(n.)tia]  V 

(f»>  Nor  oan  ^ony  be  committed  pf  bonds,  notes,  or  otber  writing >  that  are  secnritief 
for  ^  debt,  because  liiey  derive  their  Talae  from  cHm^  cii  action,  which  cannot  be  stolen. 
DaU.  New  EdU.o.  601.  8  Co.  Rep,  33.  but  by  a  late  statnte  3  Geo,  II.  cap:  25.  the  sleat 
inj^'  of  bonds,  bills,  notes,  &c.  is  made  felony  with  or  w^thont  the  benefit  of  the  clergy, 
in  the  same  manner  ts  if  the  offender  had  stolen  gpods  of  the  like  value,  witJi  the  money 
secured,  by  such  bonds^  iLc 


oirners,  aeoordin|^  to  the  quantity  produced,  to  remove  .from  thelieape  of  other  .miotf* 
ore  produced  by  them,  and  add  it  to  their  own,  in  order  io  increase  th^  wages,  the  or* 
«till  remaining  in  the  possession  pf  the  owners.  Rex  v.  Webb^  1  JC  G.  C  Rl  431.  The 
oases  of  Rex  v.  Pitrie,  I  Leaeh,  C.  C.  294.  2  Jb^  P.  C.  740,.and  Itex  v^ForU^^^  Eaoi^ 
P.  C*  740,  relate  to  petty  larosayi  which  is  not  now  a  distinct  ofi^oe  in  Englmmd, 

[6]  In  Cromp^f  case,  1  iTor.  4r  ''dy.  S58.  where  one  took  a  horse  and  rode  it  away, 
and  tl^en  turned  it  loose,  find  the  horse  furniturewas  offered  ibr  sale,  it  was  held  to  be  m 
larceny  ^f  the  furniture  and  not  of  the  hbrse^  See  also  P,hiUip9*o  case,  9,Ruoo.  C.  ^  M, 
31.  HEaol^o  K  C.  662.  Roo0.fin  Cr.  A.  472^ 

V 

[10]  See  WMfr*9  ease.  Mood.  It.  155.  VMo  case,  JUL  9ia  CUrht^o  case,  R.  Sf  R 
181.^  U.  &  T.  Moulion,  5  itfosok  Rep.  557.  Weotbu^'o  case,  1  Loaek^  C«  C 12.  V.  &  r. 
Dapio,  5  Maoon'9  R.  35Q.   Bingley's  otM,  S  Car.  ^  Pay.  603.   . 

• 

[91  Of  the  thing  tdben.— -It  is  enough  to  make  the  crime  larceny  that  the  thing  stolen 
is  or  any  pecuniary  value,  or  valuable-  to  the  owner  or  person  having  a  ifiBneral  or  ape* 
cial  property  or  interest  in  it,  or  right  x>f  possession  of  it,  though  it  be  not  of  any  value 
to  sell.  Rose,  on  C.  £eiii.5]2;  Phippoe^o  Case,  2  Leach,  C^  C.  673;  Bryant'i  ease, 
2  &  C.  Law.  Repoo.  269;  The  People  v.  Holifrook,  13  JohiM.  R.  90;  2  .Raka.  on  Ctim. 
62 ;  Payns  v.  The  PeopU^  6  Johno.  A^  103. 

At  common  law  a  ehooe  in.aetion  is  not  the  subject  of  larceny.  Cmlp.  t*  lUe  Slate, 
X  Port,  R,  33. 

i,  Qut  oemble  thatlMnk-notoe  were  not  chattels  within  the  meaning  of  Stats:  3  Wilh  '4r 
M.  c,  9,  and  5  ilnne,  e.  31.  Rax  t.  Morrtf,  i  Leach,  C.  C.  468;  2  Eaot,  P.  C.  748; 
see  Bost  in  thi§  note.   . 

MDnej,  was  not  within  the  meaning,  of  the  wurdi  **goods  and  efaattols,''  in  the 
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2,  Neither  can  lardny  be  .^mnulted'of  things^  that  adhere  to  the 
freiehold,  as  trees,  grass^  bushes,  iiedge^,  stones  t>r  lead  of  a  house,  or 
the  like.(o) 

(o)  Bat  now  by  4  Oeo.  IJ.  dap.  32.  it  U  felony  to  ateaJ,  rip,  cot,  or  bredc  with  intent  to 
steal  any  iead,  ir6a  bar,  iron  gate,  iron  rail  or  faliaado^  fixed  to  any  home,  or  oni-houM, 
or  fences  thereunto  belongbg,  and  every  peraon,  whoahall  be  folding  or  abetting,  or  ahull 
bay  or  receive  any  sudh  lead|  Sfc,  knowing  the  same  to  1^  stolen,  ia  eobject  to  the  eame 
piuishnient. 


Stat'utem  3  WiXL  if  M.  e.  9,  and  5  Anne,  e^  3U    Rex  v.  6^,  1  Leaeh,  C,  C,  241 ;  2  Ea$i^ 
P.  C.  746;  Rex  v.  Davideim,  1  Leaeh,  C.  C.  242.  '     ~ 

.But  re-iflsoable  noties,  if  they  cannot  property  be  called  valuable  eecorities  whilst  in 
the  hands  of  thb  maker,  may  be  calJed  (in  an  indictment)  ^  goods  and  chat^k.** 
V,  &  V.  MouUon^  5  Mamm  R:  537;  Rex  v.  Vyae,  By.  ^  Bi,  C.  0:218,  cited  infra. 

A  check  ^n  a  banker's,  written  on  unstamped  paper,  payable  to  D,  F.  J.,  and  not 
made  payable  to  bearer,  is  not  a  valuable  security  within  7  4^  8  Oeo.  4.  e,  29.  a.  5.  Rex  v. 
Feoles,  Car.  C.  L.  273,  333,  R.  <8f  M,  G,  C  it.  170.  Held,  not  to  'be  a  felony  within 
9  Geo.il  e.  25,  to  steal  bankers'  notes  completely  ^ecuted,  but  which  have  never  been' 
put  into  circulation,  on  the  ground  that  no  money  itti  due  upon  them.  Anbn.  U  Rue9» 
a  ^  Bl  IV;  2  Leaeh,C.0. 1061  n. 

It  has  been  held  in  this  countrvi  that  bank' bills  complete  in  form,  but  not  issi|cd,  are 
tha  property  of  the  Uank ;  and  may  be  so  treated  m  criminal  proceedings  for  re^- 
ceiving  them,  with  knowledge  cf  their  having  beeu'  stolen.  Tne  PeotU  v.  WUeVf 
3HiW^N.Y.Rep.ld4. 

Stealing  re-issuabto  notes  after  they'have  be^n  paid,  and  Before  thoef  have  been  te* 
finned,  did  not  subject  the  parly  to  an  indictment  on  the  2  Oeo.  2,  c.  25,  for  stealing 
notes,  but  he  may  ^indicted  for  stealing  paper  with  valuable  stampe  upon  it  Rext^y, 
Clark,  RSf  R.C.C.  181, 2  LeadK  C.  C.  1036. 

Country  bankers'  notes  which  have  been  ,pud  by  the  bacnkers  in  London,  at  whose 
house  th^  were  made  payable,  and  by  them  sent  down  to  country  bankers  to  be  re- 
issued, on  th^  way  the^  wer^.  stolen,  and  the  prisoner  was  indicted  for  reoeivibg 
them.  The  indictment^'  in  some  counte,  charged  the  notes  to  be  valuable  securities, 
(see  Wileon  v.  Tke  Siate,  1  Porter,  R»  118,)  and  in  others  as  piecetf  of  paper  of  tfata 
goods  and  chattels  of  the  country  bankers.  The  prisoner  wad  convicted,  and  the 
conviction  held  right  Some  of  the  jddges  doubted  whether  these  notes  were  to  be  con* 
•ideiet}  as  valuable  securities,  but  if  not  they  all  thought  they  were  goods  and  chattels. 
Rex  V.  Vyee,  JR.  ^.  M,  C.  C.  218.      •  ^. 

Exchequer  lulls,  although  signed  by  a  pefMn  mot  authorised  to  do  so,  are  securitSee 
and  effecto  within  the  ^tute  15  Oeo.  2  c.  13.  $.  12.  Rex  v.  Aelett,  \N.R.l\  2  Leaeh^ 
C.0.95S;R.^R.C.C.6r. 

The  halves  of  country  bank-notes,  sent  in  a  letter,  are  goods  and  diattels,  and  a  per- 
eon  who  steak  them  is  mdictoble  for  larceny.  .  Rex  v.  Mead,  4  Car.  Sf  P.  535.    ^ 
'    Dollars  or  Portugal  money,  not  current  by  proclamation,  are  not  goods  within  'the 
meaning  of  the  24  &eo.  2.1;.  45.    Rex  y.  Leigh,!  Leach,  C.C.^^l   8.  P.  Rejp  r.  Orime$^ 
J2  Boot,  P.  C.  646. 

A  larceny  may  be  committed  of  window-sash^  which  are  neither  hung'nor  beaded 
^nto  the  frames,  but  merely  fastened  by  lathes  nailed  across  the  frames  to  prevent  their 
shaking  out;  as  they  are  not  fixed  to  thto  freehold.  JReof  ▼.  Hkdgee,  1  LescA,  C.  C.  201 ; 
2  £ssl,  F.  C.  590 11. 

Piratically  stealing  a  ship's  anchor  and  cable  is  a  capital  ofience  by  tiie  marine  lavFS, 
and  triable  under  the  28  Hen.  8.  c.  15;  39  Gm.3.c.  37,  not  extending  to  this  case. 
Rexv.  Curling,  R.Sf  R.  C.  C.  123. 

'  And  the  stealing  is  equally  an  ofi^ce,  although  the  master  of  the  vessel  concur  in  it, 
and  although  the  object  is  to  deffaiud  the  underwriters  for  tb#  henefit  of  the  owners,    lb* 

T%e  Oumerekip, — ^Property  cannot  be  laid  in  a  person  whq  has  nevef  had  either  real  or 
constructive  possession.    Rex  v.  Adame,  R.  ^  R.-C.  C.  225.   2  Ruee.  C.  Sf  M.  113. 
In  aa  ikidicUnent  for  larceny  the  property  stoicin  may  be  described  as  the  reil  ownez*^ 
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Bat  if  Chey  are  severed  firom  the  freehold,  a^  wood  eat,  ^rass  in 
cocks,  stones  digged  out  of  a  qiiarry,  then  felopjr  may  be  oonxniUted 
by  stealing  of  tbem,  for  they  are  personal  gpods.  18  H.  8.  2;  b.  12. 
8  E.  3.  Coran.  119.  ■  -  \ 


ahfaoof  h  K  waft  never  «ctiitllj  in  hit  pnoewion^  Irat  in  l!he  pnanwiun  ^hk  agent  oolj. 
Rtx  ▼.  Remnmnt,  R.if  ILC.  C.  136.    2  hw$i.  C.  Sf  BL  i^ 

The  wife  of  A.  was  employed  by  her  father  to  sell  aheep  and  receWe  the  amount  at  JC 
ffhe  did  so;  bat  before  she  left  K.9,  £5  note  which  'she  received  in  payment  for  the  aheep 
was  siofen  from  her:— lfel</,  that  in  An  indietment  for  a  larceny  the  note  ifBM  properly 
described  as  the  property  of  the  husband.    Rex  v.  RobierU^  7  Car.  Sf  P.  485. 

In  an  indictihent  for  Urceny  of  goods,  the  property  of  a  peer  who  \m  a  baron,  the  goods 

aiay  be  htid  as  the  gtxids  and  chattels  of**  O.  T.  R.  Lord  D»^  without  styling  him  fivoa 

./)•  although  the  more  proper  way  to  describe  the  peer  is  by  his  ehristian  name  and  hae 

degree  in  the  peerage  as  du^e*  earI,lMron,  or  the  Uke.    tUg^  y.  PitUt  3  Car,  ^  pl  771. 

&  jP.  Reg.  ▼.  C^,  5  Jw,  709. 

If  go(3s  aeized  under  a  wrK  ofji.fa.  are  stolen^ey  may  be  described»as  the  ipoodi 
of  the4iarty  against  whom  the  writ  issued;- for  thoufh  they  are  inciistodia  Ir;gw,'tho 
original  owner  continues  to  have  a  property  in  them  tUl  they  are  void.  Rex.  ▼•  &dslaH 
d  RuM9.  C.  Sf  SL  158.  197«  An  indictment  for  Mealing  the  wearing  apparel  o?  a  son 
who  it  an  apprentice  to  his  father,  and  furnished  with  bis  dotbee'in  pursuance  of  bis 
indenture  must  lay  them  to  be  the  property  of  the  son  and  not  of  the  &ther.  Rix  w, 
FortgaU;  i  Leaeh,  C.  C.  463. 

In  an  indictment  for  stealing  property  which  had  belonged  Uf  a  deceased  person  wh<» 
appqinted-^iecnt^rs  who  would  not  prove  the  will,  it  was  held  the  property  most  be  laid  in 
the  ordiiiary,  and  not  in  a  person  who  after  the  commission  of  the  offence,  but  beibn  the 
indictm'eot,  bad  takeiv  out  letters  of  admini«tration  with  the  will  annexed,  because  the 
jignts  of  an  administrator  only  commence  from  the  date  of  the  letters  as  distinguished 
from  those  bf  an  executor,  which  commence  not  from  the  granting  of  the  probate,  but 
fi>om  the  death  of  the  testator.    Rex  ▼«'  SmitH,  7  Car.  4r  P-  14t 

Where  two  had  .jointly  stock  .upon  a  farm,  and  one  died  'leaving  scTeral  children:— 
ffeld^  that  the  propertjr  in  sheep  ttol^n  was  properly  alleged  to  be  in  the  survivor  and  the 
children,  the  former  eweAring  that  he  cposidered  nims^lf  to  hdd  one  moiety  foi:  the  bene- 
fit of  the  latter.  Rex  v.  ScoU,  H  East,  p.  C^  655.  R.,Sf  RCCIZ. 
,:8emUe^  that  th^  property  might  Jiave  been  laid  in  the  survivor  aloiie  as  he  Was  in  poa. 
■ession  of  Ijie  children's  moiety  as  their  agenL  .' J^. 

1  D.  audi/*  ^^^  partners,  Cdied.  intestate,  lea^hjr  ^  widow  and  children ;  from  the 
time  nf  his  death  the  widow  aeted  as  partner  with  U.  and  attended  the  business  of  tfa6 
shop.  Three  weeks  after  C.'s  death  part  of  th^e  goods  were,  stolen ;  they-  were  /JeicriM 
in  the  Indictment  as  the  goods  of  D,  and  the  widow  :<r->ff(eZi,  that  the  description^wat 
right    Rexv.Qaly.R^  R.C.C.n^.2Ru99.C.SfM.l%i. 

The  goods  in  a  dij^nting  chapel  vested  hi  trustees,  cannot  be  described  in  an'  indict, 
ment  as  the^oods  of  a  servant  who  has  merely  ^(le  <iuatody  of  the  chapel,  and  things  in 
it  to  clean  and  keep  in  order,, although  he  -has  the  key  of  the  chapeU  ui<I  bo  otlier  person 
but  the  minister'  has  ano()ier  key.    Rtx  t.  ^ui^&tnson,  A.  Sc  R.  C.  V.  413.    2  Ruts, 

C.^M'l^ 

A  bible  had  been  given  to  a  society  of  Wealeyans ;  and  It  had  been  Jx>und  at  the  ex- 
pense of  the  society  /  B.jstated  thai  he  was  one  of  the  trustees  of  the  chapel,  and  also  a 
member  of-the  society.  No  trust-deed  Waa  produced :— ffeM,  that  in  An  indictment  for 
stealing  the  bible  the  property  was  rightly  laid  in  B.  an4  others.  Rexy.  Bouiton,  5  Car4 
^  P.  537.  ,^ 

An  unqualified  per89n  may  hare  a  sufficient  legal  posseesion  of  game  to  support  an  in- 
dictmcnt  for  stealing  it  from  him.    Anon.Ji  1(u9b,  C,  ^  M,  153. 

A  box  belonging  to  a  benefit  society  was  stolen  from  a  room  ill  a  public  hoode.  Two 
of  the  stewards  had  keys  of  this  box;  and  by  the  fujes  of  the  society  the  landlord  ought 
to  have  had  a  key,  but  in  fact  be  had  not  Held^  that  the  prisoner  might  be  convicted 
on  a  count  laying  the  property  in  the  landlord  alone.    Rex  t.  Tfjymer,  4  Car,  ^  P,  391. 

An  indictment  for  stealing  goods  may  under  the  55  Qeo.  III.  c.  1S7,  sCate  them  to  be 
the  goods  of  the  overseers  of  the  poor  for  the  time  being  of  the  parish  of  4*;  ^of  this  will 
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But  if  a.man  come  to  st^al  treea»or  the  lead  of  a  church  or  house, 
and  sever  it,  and  after  about,  an  hour's  time^  or  so,  con^e  and  fetch  ijl 
away^'this  hath  been  held  felony,  because  the  act  is  not  continuated 
but  interpolated,  and  in  that  interval  the  property  lodgeth  in  therig^t 


import  that  they  lielongecl  at  the  timie  of  the  theift  to  the  persons  who  were  tb^  then  orer* 
aeers.    R&c  t.  WfiU,  K.  ^  A.  C.  C.  359;   U  Rui:  C.^M.  161.,-  , 

In  itealhi^  from  the  Invalid-office  at  CAe2«ea,-tba property  mast  be  laid  in  thehonse 
of  the  king.    Rex,  v.  Feytofi,  1  Uack^  C.  C,  324.  3  .Ri9t,  >'.  C.  601. ' 

Goods  belongin^r  to  a  guest  stolen  at  an  inn  may  be  laid  to  be  the  property  either  of  the 
innkeeper  or  guest.   I?isx  t.  Todd,  1  Leackt  C  V,  557.  ii. 

'  So  goods  stoten  from  a  w^herw4>manf  may  be  laid  to  be  her  property.  Rex  v.  Par' 
Jker,  1  Leaei^  C,  C.  3^7,  It . 

So  in  the  case  of  an.  agister  who  take*  in  sh^ep  to  agist  for  another,  they  may  be  laid^ 
to  be  his  property.    Rex  v.  Woodwttd,  I  LeaeK  C,  Q.  357  n.;  2  Eaet^  F,  C.  653. 
*  The  coach-glass  of  a  gent]em^*s  coach  standing  in  a  coach  master's  yard,  may  be  lat4 
to  be  the  property  of  the  coach^a$ter.'  Rex.  t.  Taylor.  1  LeacK  C.  C,  356;  2  Eaet^  P. 
C.^3,  ■•'  •.'._,. 

.The  property' in  goods  stolen,,  held  tb  be  properly  alleged  to  be  in  the  driver  of'« 
coach  from  the  boot  of  which  they  were  taken.  Rex  y.  Deakin,  2  JSaet^  P.  C.  653 ;  9 
ieacA,  C.  C.  862.  . 

.  In  larceny,  the  goodaof  a  fnrBished  lodgings  miist  be*  described  as  the  lodger's  goods, 
not  as  the  goods . of  the  original  owner.  Re^  v.  BdeUad,  R.^  Rt,C.C,Ail;  U  Rue^-C 
SfKl5i;Rexy.BrunewuJi,lR.SfM.C.CrR.ii6;2Ru89.\M. 

If  a  corn  factor  purchases  a  ship  Men  with  oorn,  and  send  his  lighter  to  fetch  it  ^om. 
the  ship  to  his  wharf,  a  delivery  of  the  oorn  on  board  the- lighter  pats  it  into  the  posMessi(^ 
of  the  corn  fiictor,  although  the  llghter'>man  never  delivers  it  at' the  factor's  wharf;  Rex 
T.  Speare^  2  Leach,  C.  C.  825 ;  2  j£^,  P.  C  568. 

If  a  corn  factor  purchase  the  cargo  of  a  vessel  ladeik  witb-cbrn*  and  send  his  servant  with 
a  lighter  to  fetch  it  from  the  ship,  iii  loose  biilk,  and  the  servant  contrive  to  have  a  certain 

Srtion.  of  it  put  into  sacks  by  the  meters  ota  board  thte'  ship,  and  take  the  corn  so  sacked 
oniousiy  away  in  the  lighter  immediately  ftom  the* ship,  he  may  be  imdicted  for  steal- 
ing the  property. of  the  com  factor,  although*  it  wks  never  put  into  his  lighter,  or  6ther- 
wise  reduced  into  the  corn  factor's  possession..  Rex  v.  Abrakdt,  2  Leach,  C,  C,  ^4; 
ft  Eaet,  P.  C.  669. 

An  indicthient  for,  laroepy,  laying  the  goods  stolan  to  be  the  property  of  Vietmy  Ba- 
rvaess  Turkheinu  is  good,  although  her  pame  is  Sdinda  Victoire,  Rex  ^.  SulUi  2  Leaeh^ 
C.  C.  861. 

Ah  indictmedt  for  the  larceny  of  property  l>elongitt|f  to  trusteee  who  are  not  incor^ 
porated,  must  lay  the  property  to  be  m  them  as  individuals,  subjoining  a  deseription  of 
the5;haracter  in  which  they  are  a^thorised  to'  act   ^ex  y.  Shefiingtoni  1  Leach,  C.  C.  513. 

imiicftiMttf.— Though  to  niake  the  thing  the  subject  of  alv  indictm^t  for  a  larceny, 
it  must  be  of  some  valne,  and  stated  te^be  so  in  the  itfdict^nent,  yet  it  need  not  be  of  the 
▼alue  of  some  coin  known  to  the  law,  that  is  to  say  a  farthibg  at  the  least  jReg.  v.  Mor* 
m,  9  Car,  3f  P.  349 ;  see  antt'  the  commeneen^ent  of  ihie  note. 

An  indictment  for  paling  i^  bank  note  did  not  conclude,  eoniraformam  etatuti — Held^ 
•  by  the  fifteen  judges,  that  it  was  bad.  Rex  v.  Peareon,  5  Car,  Sf  P.  I2i ;  S.  P.  Ratcl^e'a 
case,  1  hL  C.  C.  £.  313;  2  Lewin,  C.  C,  57. 

In  order  .to  warrant  a  sentence  of  transportation  for  life  on  an  indictment  for  a  larceny, 
mfler  a  p^vvious  conviction  for  felony,  the -indictment  need  not  conclude,  cojUraformam 
alatuti,    Reg,v,BUa,SCar,Sf  P.736, 

Wjiere,  on  the  trial  of  a  man  and  Woman  for  larceny,  it  appears  by  the  evidence  that 
they  addressed  each  other  as  hnsband  .and- wife,  and  passed  and  appeared  as  such,  aiiti 
were  so  spoken  of  by  the  witnesses  for  the  prosecution,  it  will  be  for  the  jury  to  say 
whether  they  are  satisfi^  that  they  are  in  fact  husband  and  wife,  even  though  the 
wofQAii  pleaded  to  the  Indictment  which  described  her  as  '*  a  single  woman."  Reg,  v. 
Woodward,  8  Car;  Sf  P.  561.     ' 

In  such  a  casef,  a  female  prisoner  ought  not  to  be  ihdicted  as  a  single  woman. ,  Jh, 

In  an  indictment  against  a  servant  of  the  **  West  Indja  Dock  Company"  for  stealing  a 
^nantHy  of  canvaai  and  hoifea  belonging  to  the  company  irom  their  warehouMWi  it 
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dwner  as  a  chattel,  and  so  it  was  agreed  by  the  ocnirt  of  king's  bench 
9  Car*  1.  upon  an  indictment  for  ^tealinj;  the  lead  of  Wesiminsitr* 
Mbejf.  Bait.  cap.  103.  p.  166.(ji?) 

.      .     (f)  New  Edit  otp.  156.  jk  501. 

wa0  held  BoiBcieiiMo  sttte  the  Jiropertv  to  be'  ^*  the  floods  and  durttele  ef  the  West  Inditt 
Company/*  and  not  necesaary,  Dotwithatandin^  the  words  of  the^l  ^T  ^  ^t''-  4  e.  1 1.  «. 
139,  to  allege  in  addition  that  it-  waa  felonioiuly  tiktii  from  the  eaid  oompanj.  Beg,  v. 
atekh.  B  Car.  Sf  P.  15U  . 

An  indictment  on  2  Geo,  8.  c,  95.  allegedthe  etealiogr  of  a  biO  ofezofaansfe  in  ^  where* 
on  the  nameB  of  il.  and  B«  were  endoraeidt  which- waa  t)ie  eaae  when'  the -bill  waa  stokm 
at  J^  and  it  appeared  that  the  bill  had  an  additional  name  as  an  indorsee  wheii  negoCi* 
■ted  at  L,i  Held,  lio  variance.    Hex  t.  Aukan,  2  Bagt,  P.  C.  602. 

An  indictment  for  laroenj  of  a  promissory  note,  may  describe  it  generally,  as  **  one 
promfisory  note  for  the  paym«Qt  of  one  gninea,**  without  setting  the  note  forth.  Rat  r. 
Milnes,  2  £891, /*.  C.  602. , 

In  an  indictment  for  larceny,  if  the  thing  stolen  be  described  as  a' bank  post-bili,  be 
Il6t  set  oat,  the  coort  cannot  take  jodicik)  notice  that  it  is  a  prominery  note,  or  that 
it  is  sach  aa  instrament  as  widcB  9tat  2  Oea,  IX  e,  25,  may  be  the  rtobjfect  of  lareeiiT, 
ajthoagh  it  be<  described  as  made  for  the  payment  of  money.  Rex  t.  Vkmrd,  R,  ^  ML 
O.  C.48a  ^  .        -  ', 

Where  an  indictment  described  a  bank  note  iu  nigneld  by  A,  A  for  the  Oevemor'aiid 
Company  of  the  Bank  of  England,  and  a  prisoner  was  conTicted:  sa(^  conviction  was 
hehd  bad,  there  being  Ao  evidence  of  it,  ^.*f  signature.  JKex  r.  CfaBen;R.  Sf  R,  0.^(7.14 
2  E€H,  P.  C.  601. 

Describing  a  bank  note  ■*  asV  certain  note,  commonly  called  a  bai|k  note,**  was  not 
•ach  a  description  as  will  warrai^f^  convictioff  <Ai  2  Oeo.  II.  e.  25.  for  stealing  it.  A.  See 
■s'  tp  stealing  bahk  notes.  Spongier  t.  Coi^  cited  infra.  Com,  t«  Meeeenger^  I  Bnm. 
R^  273.  Com.  y.  McDowell,  1  Browne%  R.  360.  Stewart  r.  The  Com.  4StSfRr  194. 2  JZtet. 
•9  C.  1.  Note  t$  American  ^  1S46.  . 

An  indictment  for  stealing  J£10,  in  mQniea- numbered,  is  not  silfiieieiit,  some  of  the 

reces  of  which  that  money  consisted,  should  be  specifiod*  Rexy,.Frj/rR,^R.  C.  C.  482. 
Rmor  C  St  M.  169. 

In  an  indictment  on  $tat,  2  Geo.  II.  e.  25.  it  was  improper  to  lay  bank  notes  as  chat- 
tsls,  but  that  word  might  hare  been  rejected  as  surplusage,  if  4be  indictment  be  in  other 
lespeots  sufficient  IZ^s  ▼.  iSbii,  2  £bst,  F.  O.  601^     ^ 

A  set  of  new  handkerchiefs  in  a  piece,  may  hb  describe  u  so  many  handkercfaiefo, 
though  they  are  not  separated  one  from  anodier,  if  the  pattern  designates  eacHr  and  they 
are  desciribed  in  the  trade  as  so  many  handkerohiefo^  Rex  y^NUeoi  1  R»^  M.  C.  C.  if. 
25.  2  Rntte.  C.  ^  JK  1«9.  \  ^  i  - 

Where  an  indictment  for  stealing  in  a  dw^Uiog-house,  alleged  Jt  to  be  the  dwelling- 
houae  of  Sarah  Lunne,  and  it  appeared*  in  evid^ce  that  her  name  was  Sarah  London: 
HMj  that  the  variance  was  fatal  to  the  capital  part  of  tne  indictment.  Rex  v.  Woodward^ 

1  Loaehf  C.  C.<153.  n.  See  The  StaU  v.  I'Vtifice,  1  Oeertsn,  {Tenn.)  Rep.  434. 

In  cases  of  larceny  of  animals, /tfr<s  naturei,  the  indictment  must' show  that  they  were 
either  dead,  tame,  or  confined,  otherwise  they  most  bs  presumed  to  be  in  their  original 
state.  Rex  v.  Rough,  2  Eaett  P.  C.  607.  And  see  Rex  y,  Httdeon,  2^  Eaet,  P.  C.  611. 
And  it  waa  not  anfficient  to  add ''  of  the  goods  and  ohattels,'*  of  such  a  one.  Rex  y.  Roagh^ 

2  East,  P.  C.  607.  And  see  Rex  v.  Hti4&on,,2  Raet,  P.  C.  611. 

An  indictment  for  stealing  a  dead  animal  Shoold  st&te  thkt  it  was  dead^  for  upon  a 
general  statement  that  a  pkrty  stole  the  animal,  it  is  to  be  intended  that  he  stole  it  aGve^ 
Rex  V.  Edwards,  R.  if  R.  C.jC.  497.  2  Ru$e.  C.  Sf  M.  171. 

Upon  an  indictment  for  stealing  a  live  animal,  evidence  cannot  be  given  of  stealing  a 
dead  pne.  Jh,  But  in  the  case  of  Rex  v.  Puckering,  1  Jif.  G.  C.  K.  242,  A.  was  iiT- 
.  dieted  for  receiving  a ^ latab;'^  when  he  received^ the  lamb  itwas  dead,ai)dJt  was  hM 
'  by  the  fifleen  judges  that  the  indictment  was  sufficient,  it  being,  imniaterial  as  to  the 
prisoner's  offence,  whether  the  lamb  was  alive  or  dead,  his  ofibnce,  and  the  punishment 
for  It,  being  in  both  case^  (He  same,  tliis  diase  appears  to  overrule  the  ease  of  Rex  v.  JBd^ 
warde,  eujnra^ 

Aa  indictment  for  stealing  some  live  tmne  turkeys  wss  laid  in  the  ooimty  of  H.  it  tp. 
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8.  If  either  of  cfom  standing  upon  the  ground,  for  tbo  it  be  a  di^t- 
tel , persona),  add  goes  to'  (he.  6xecator^  yet  it  savours  of  the  reality, 
wfaiie  It  stands  so.     Co,  P.  C.  p*  109.    , 

'4,  Larciny  cannot  be  committed  of  sqch  things^  whereof  no  man 


^• 


peared  tb^t  the  prisoner  stole  thom  alive  in  the  ooant^  of  O,  and  killed  tlieni  there^  ^d 
bronght  themi  into  the  county  of  ^.'  Held,  that  as  the  prisoner  had  not  the  tuirkejs  in  a 
live  st^te,  in  the  connty  of /I.  the  charge  as  laid  was  not  proved,  and  th^t  the  word  **  liye" 
in  the  descrii^ion,  could  hot  be  Veject^  as  sUrpUisagey  and-there^re,  ti^at  the  indictment 
was  bad.  Rex  v.  HaUoway,  1  Car,  if  P.  138. 

If  a  parisb  be.  partly  sittitatenn  the  county  of  TT.  and  partly  in  the  county 'of  &  it  is 
not  sufficient  in  an  mdictment  'for  larceny,  to  state  the  offence  to  haVe  been  committed  at 
tba  parisfi  of  ^.  in  the  county  dfTT.  fitx  r.  Perkim,  4  Car..  ^  P.  863^       '    '  '    [■ 

•  .  ',  ■•      •  •  ' 

EmdetWB  and  Trial, — Where  k  person  went  into  a  fbopTor  thp  purpose  of  purchasing 
rruby  pin,  arid  aflet  selecting  one,  which  waa  put  into  a  box,  while  the'yonng  man  who 
was  Bearing  him  waa absent  for  about  a  minute,  (o6k  it  out  of  the  boz»  and  put  it  in  his 
ftock,  and*  afterwards  went  into  tfaflp  shawl  department  of  the  shop  lo  purchase  other  arti- 
cles, saying  that  he- would  return  and  pay  ^i  both  together,  hifi,  was  allowed  to  go  awaj^ 
without  inquirj^  being  made  its  to  whetberc  he  •  had  paid  in  the  shawl  ^lepartinent,  and  a 
bill,  including  the  price  of  the^in,  was  sent  the  next  day  to  the  houfie  where  )ie  wat^ 
jnsiding :  Held^  on  the  trial  of  the.prisofier  for  stealing  the  pin,  that  under,  these  circum^ 
stances,  it  was  for  the  jijiry  to  saj  whether  there  was  any  intent^n.  to  ateal  th^  pin,  tnd 
whether  there  was  or  was  not  credit '^ivepi  for  it;  and  ahio,  that  the  prosecutors  ought  to 
have  called  the  person  Who  served -in  the  shawl  ;department;  and  their  not  doing^so 
was  w  cireumrtahce  wfaifb  would  justify  the  jury  in  looking  with  some  suspicion 'at 
the  cas^..   Beg^  v.  Box,  9  Car^.Sf  P.  1^6. 

A.  went  to  the  .shop  of  B.,  and  asked  ibr  shawls  for  'Mrs.  D.  talgok  at;  B.'gave  her 
Bre;  she  pawned  two,  and  three  were  'found  at  her  loggings;  Mrs.  Z)*  was  not  called  ^b 
a  witness :  Held,  that  A.  on  thia  evidence  could  not  l)e  convicted  of  a  larceny  in  stealyag  * 
the  goods  of  B.    Rex  y.  Savage,  5  Car,  dr  P.  143. 

A  prisoner  waa  indicted  for  stealing  {hree  artiqles.  ,  It  appeared,  tha.t  having  taked 
the  first  article,  he  returned  in  about  two  noinutes^  arid  took  the  secpid,  and  then 
.  i^eturned  in  half  an  hour  and  took  the  third :  Held,  thtki  the  last  UJiing  Vas  a  distinct 
felony,  and:  could  not  be  given  in  evidence  with  tUe  qther  two;  but  that  ihe  interval  of 
time  between  the  first  and  second  t&king  wiLs  so  short  thaithay  must  be  considered  ais 
parts  of  the  sara^  transaction.    Rex  v.  Biidseye,  4  Car,  &  P,  386^-  • 

'  If  the  only^evidence  against  a  prisoner  indicted  for  larceny  be,  tha^  the  ^oods  were 
found  In  his  possession,  sixteen  monthi  ailer  they  had  been  stolen,  the  judge  will 
dfrect  an  aMtiittal  withpiut  calling  on  him,  Ibr  his  defence. .  Rex  y.>  ■  ,  2  Car,  ic 
P.439.      .  .  :  .     - 

'  Where  property,  recently  stolen,  Js  found  in  possession  of  a  party  under  oircum- 
■tai^ces  which  show  it  the  more  probable  that  he  wfis  made  the  instrritnent  of  others,  for 
the  purpose  of  disposing  df  it,  than  the  party,  who  actually  took  it,  the  presumption  of 
guilt  of  larceny*  arising  from  the  repent  possessioi^  doeb  iiot  rise  against  him.  Reg.  v. 
CoWier,  4  jr«r.  703. 

Stolen  property  usually  pavses  through  many  hands.  If^  therefore;  the  interval  of 
time  of  the  loss  and  the  finding  be  considerable,  the  presumptipn  against  the  party 
having  possession  is  much  wealtened.    Cockine'B  case,  2  Lewiri,  C,  C,  235.     ^ 

The  defence  to  a  charge  of  stealing,  that  the  prisdner  pledged  the  property,  intending 
t.6  redeem  and  ,then  restore  it,  is.  a  defence  no^  to  be  genenJly  encouraged,  though  if 
plearly  riiade  out  in  proof*  it  may  be  allowed  to  prevail.  The  rule  tor  the  jury*s 
guidance  ip  such'  a  catfe  seems  to  \>e,  that  if  it  'clearly  appear  that  the  prisoner  only 
iiitendiec^to  raise  money 'i^pon  the  property  for  a  temporary  purpose,  anc^  at  the  time  of 
pledging  the  article  had  a  reasonable  'i^nd  fair  .expectation  of  being  enabled  shortly,  by 
the  receipt  of  riioney,  to  take  it  out  arid  restbte  it,' he  might  be  acquitted ;  but  otherwise 
not^    Reg.  Y.  Phetheon,  9  Car,  SfP,  553, 

A  prisoner  was  indicted  for  stealing  carpenter's  tools,  and  the  oply  evidence  against 
hirii  waa,  that  the  stolen  property  was  in  his  possession  three  months  afler  it  waa 
ibet:  Held,  that  this  was  not  such  a  recent  poiisession  aa  to  put  the  prisoner  upon' 
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hath  any  detertninate  property,  tho  the  things  themselves  are  capable 
of  property,  as  of  treasure  irovey  or  wreck  .till  ^ized,  tho  he,  that 
hath  them  in  point'  of  franchise,  may  have  a  9pecial  action  against 
tiim,  that  tak^s  them;  ' 

^.^  Jjarciny  cannot  be  committed' of ,  things,  ttiat  are  ferae  naturss^ 
hnreclaimed,  and*  nuilius  in  bonisj  as  of  deier  or  conies,  tho 
[[511  3  1*^  81  P*^''^  or  barren,  fish  in  a  river  or  pond^  wild-fowl,  wild 
swans,  pheasants.  . 

Bift  if  any  of  these  .are  ki]d^  larcmy  may  be  committed  of  their  flesk 
or  skins,  because  now  they  are  under  propriety^ 

Of  domesticHcattie,  as  sheep,  oxen,  horses^  4*c*  ^^  of  dt^nestic'fowla^ 
as  hens,  ducks,  g0ese,  ^*Ck  and  of  theit  eggs,  larcihy  may^be  commit- 
ted, for  they  are  under  pi;opriety,  and  serve  for  fpod. 

Of  tho^  beasts  or  birds,  that  are  ferse  naturd,  but  ;^claimed  and 
made  tame  Or  domestic,  and  serv^  for  food,  larciny  may  be  committe^^ 
as  4eer,  conies^  pheasa^nts,  partridges,  but  theh  it  must  be,  when  be^ 
that  steals  them,  knows  them  to  \^e  lame,  and^ so iof  reclaimed  hawks, 
and  likewise  of  the  young  of  such  larciny  may.be  committed,  but  of 
t)ie  young  of  those  beasts  or  birds,  that  sireferse  haturdy  tho  in  a 
'park^  and  tho  the  owner  hath  a  kind  of  prpj^rty  ratione  lociyprivi- 
legit  4*  impotentisej  yet  larciny.cant^ot  be  committed  o(  them,  $s  G(f 
"young  fawns  in  a  park,  young  conies  in  a  warrens  of  young  pigeons 
in  a  dove-coat,  $sh  in  a  trhnk  or  net,  larciny  may  be  comifiitted.[ll] 

■  ^-r -^^ : ■  ■  .   ■ — "t — ' ■ '■ — ■ — 

itatixw  bow  he  came  bj  it>  and  an  acquittal  was  diftected.    Rex  V.  AdomtfS  Car,  ^ 
P,600.  ;  ^ 

^NoU'delivery  upon  reqneit  is  eiTidento  of  a  tortious  COTTenion*    Rtx  v.  SempU^ 

1  Leaeh^  C.  C.  424, 2  EaH,  P,  Cr^lV 

On'  an  indictment  for  larceny  the  wife  of  a  rciceiver  who  is  not  indicted,  euu 
not  be  compelled  to  give  her  evidence  against  the'  prisoner.  Rex  x,  Att^  Car, 
C.Le^     ■'.:'',  ,_  ; 

If  it  is  fftifiahU  that  all  the  goods  stolen  were  not  stolen  at  one  time,^l>at  it  is  still 
f099it>U  that  they  might  have  Seen  so,  the  judg^  will  ilof  put  the  prosecutor  to  elect  to 
go' upon  the  stealing  of  some  particular  article  or  articles.    Rtx  V.  Dann^  €ar» 

c.JL&i,  ^  '  ,    / 

Larcieny  must  be  tried  in  the  county  wher^  oommitted,.  bbt  the  offence  iis  4M>n8idered 
as  committed  in  every  eoun^  into  which^the  thief  carries,  the  goods.  Rex  v*  Tkamf' 
•9n,2.i?tt«s,  C.  4r  AT.  174.  v:  c      ^     i    , 

Tfaerefbre  if  ^  man  steal  goods  in  the  county , of  4-^  ^'^^  carry  them  into  the  poonty  of  B. 
be  tnay  be  indicted  for  the  larceny  in  the  latter  county,  lb,. 

But  if  a.  compound  larceny  be  comniitted  in  one  coun^,  and*  the  offender  oacrry  the 
property  in  another,  although  be  may  bex^mvicied  in  the  latter  county  of  the  sfanple  lar- 
,  oeny,  he  eannot  be  there  coi^victed  of  the  oompotind  larceny.  Rf. 

Whqre  four  stole  ^^oods  in  the  "bounty  ofO,  i^nd  divided^tbem  in  that  county,  and  then 
carried  their  shares  mto  the  county  of  H^.  m  their  separate  bags :  J^e/d,  that  it  was  not 
a  joint  laroen^  in -TV.  bat  separate  larcenies  in  that  county,  and  the  sobject  of  different 
prosecutions.  Rix  v.  BdmeU^  2  Rtus,  C.  ^,M,n5,  And  see  Rex  v.  County,  2L  R»$9,  C. 
^M.  127-175.  '       -, 

On  an  indictment  for  the  larceny  of  a  bill  of  exchange,  obtained  from  the  prosecntor 
tinder  a  pretence  of  discounting  it,  pfirol  evidence  of  the  bit!  may  be  given  after  proof  of 
B.$ubpcBna  duties  fectcm,' given  to  the  person  in  whose'  possession  it  was  shown  to  be, 
shortly  previous  to  the  trUd,  but  who  cUd  not.  atteild;  Rex  r.  Aieklet^  1  Leaek^  C.  C.  294. 

2  £a«r,  P.  C.  675. 

{11]  If  pigeons'  are  so  fariatne  that  they  come  home  every  night  to  roost  in  wooden 
^zes,  hang  on  the  outside  of  the  house  of  thieir  owner,.and  a  party  odme  id  the  ntght 
*and  steal  them  out  of  these  boxei^  this  is  a  larceny.    R^x  v.  Brcmfcs,  4  Car,  4r  i^  131. 
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Qf  yomig  hawks  in'the  nest  krciny  may  be  cotntnitted,  bu^not  of 
hawks  eggs,  but  the  takers^ai^e  punishable  by  fin«  and  imprisQDmept 
ppon  ihe  sta»Iate  of  W  H,l.  cap.  17.  and  31  H.  ,8. 4:ap.  \2.{r) 

Of  wild  sw^na,  nor  of  their  ^oung,  larciny.cannot  be  committed, 
\^\\i  if  they  be  m^de  Xkmh  and  domestic,  or  if  they  be  marked  and 
piniohed,  it  is  felony  to  take  them  or  their  yoiing; 

But  it  seems,  that  if  they  b^  marked,  an^  y^i  flp<^S  swans^  that 

range  abroad  oiit  of  the  precincts  or  royalty  of  the  ow;ner,  it  is  not 

.felony  to  kill  and  t^ike  th^m,  because  they  cannot^be  knowp  to  beldng 

to  any  r^these  Seveyal  instances  and^  difference^  may  be  jcollected  from 

Qo.  P.  C.p.  109, 110.  Dalti  cap.  I03.{s)  and?  Co.  Rep.li.  b.  Case 

6l  Lairciny  cannot  be  cothmitted  in  some  things,  whereof  ' 

the  oWner  may  haye  a  lawful  property,  and  stich  wJiereupoa  [  512 1 
lie  tnBLj  maintain  an  action  of  trespass,  in  respect  of  the  bhse* . 
heas  of  theic  n^tiirej  as  maistiffs,  spaniels,  gray*bounds,  blood-houndSy' 
pr  of  some  things  wild  by.  nature,  yet  reclaimed  by  art  or  industry, 
as  beiars,  foxes,,  ferrets,  ^c.  or  their  whelps,  or  calves,  because,' tho 
jreclaimed,  they  serve  not  for  foo^  but  pleasure,  and  so  differ^frbm 
phea[sants,  swans^  4*<^.  made  tanie,  which,  thd  wild  by  nature,  serve 
fo>  food.  '     i  ' 

Oply  of  the  reclaimed  hawk,  in  respect  of  tfa6  nobleness. ofits  ifa<- 
tufe  and  Use  for  princes  ^and  greAt  men,  laroiny  xpay  be  committed^ 
if  the  party  know  it  be  recjatmed. 

y.  What  shall  be  said  the  personal  goods  of  any  person,  or  of  an- 
other pers9n.[12] 

Every  indictment  of  lar«ciny  ought  to  suppose,  the  goods  stolen  to 
be  the  gopds  of  somebody. 

An  indictment  of  larciny  of  the  goods  cttjusdamr  ignoti  is  good,  fot 
it  is  at  the  king's  sat(,vand  tho  the  owner  be  not  known,  the  felony 
must  be  punished.  21  H..6.  Endiiement  12.  ■       ^   ' 

And  yet  10  H,  ^  Endiiement  9.  an.  indictment  quod  A.  verberavit 
B.  and  20  jacks  pretii  26s./elonic^  cepU,  held  good  Without  showing 
whose  they  #ere;  ;    .  .       ^        ^ 

But>an  indictmisnt  of  ^.  that  he  is;  communis  latro  without  show- 
ing  in  particular  what  he  stole,. ia  not  goodi  22  Jissiz.  73. 

^  An  .indictment,  that  bona  dQmiis  4*  ecclesisB  tempore  vaeationis^ 

(r)  ]By  thiff  itatate  it  U  made/dlony  to  take  hawks  eggtxkiit  wf  anyneits  within  tlw 
]ung*8  faods,  hot  this  is  repealed  bj  'the  general  woi^  of  1  Mar.  eap,X. 
(s)  Nno  Edit.  cap.  15%,  p.  499.  .        .  > 


/ 
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V 
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Ferrets,  timo^h  tame  and  saleable,  cannot  be  the  subject  of  larceny.  lUx  ▼.  Searingy  R^ 
AILC.C.  35b  3  Aims.  G,  Sf.  Jf,  \bX  tnd  note  20,  jA$i,  p  516.  See  Findlay  ▼.  Beau 
8  £1  4r  i2. 571.  Norton  t.  Ladd,  5  N,  H..  Rtp,  S|03.  Com.  v.  CAase,  9  Pick^  R.  15.  WaUtB. 
V.  Mmie^  3  Btnn.  12. 5.46.  Tibbt  v.  Smithy  T.  Raym.  33.  Brock'o  case  4  Cor,  A  Pay.  13-L 
Ward  V.  Tho  People,  3  HiU,  395. 

[IS]  See  2  Eo9i*9  P.  C  0^7.^2  Stilt,  on  CrtniM,  136.  lih  ed.  8  Bae.  Ab.  Felony. 
4  K.  Com.  ^32.  Hodg^  Caoto^  t^EaoCo  P.  C.  590.  n.  1  Leach^  201.  Lee  v.  Jtidiou^ 
7  THutU.  R.  191. 
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•  •  •  • 

ot  bona  capelUs  fn  cusiodid  J.  S,  /elonifi  cepity  is  good^^T  S.,^  14. 
b.Co.  P.  C.  p.  110.  Stamf.  P.  C.  p.  25.  b.  ^  95.  6. 

If  a  man  steal  bells,  or  other  goods  beloDging  to  a-  church,  he  may 
,  6e  indicted,  quod  ftlbnicij  8fc.  cepit  bona  parochtanprum  de  B.  jl#.  31 
4"'  32  Hiiz.  B.  S.  Hadman  and  Chreen  versns  Ringtp6odj[t)  and  yet 
an  action  of  trespass- lies  for  the  churchwatdend  in  such  case,  quaere 
bond  ^  ccUaUdparochianomm  in  eustodidsudy  or  in  custbdid  A.  B. 
prsedecessotum  suornm  gardianorum  e^ctesise  cepit  4*  usporiavii  ad 
damnunkparochidnorum.  T.  36  Eliz,  B,  R,  Method  and  Barfooi, 
Dyer  99. 

If  t^.  have  a  special  property  in  goods,  as  by  pledge,  or  a  leuise  for 
years,  and  the  goods  be  stolen,  they  must  be  supposed  in  the  indict- 
ment the  goods  of  •/?.  ^ 

If  Ji.  bail  goods  to  B.  to  keep  for  him^  or  to  carry ibr  him, 
[  513  ]  and  B.h^  robbed  of  them,  the  felon  inay  be  indicted  for  lar- 
ciny  of  the  goods  of  Jl,  ox  B.  and  it  is  jg^ood  either  way,  for 
the  proi^rty  is  sUU  in  ^.jei  B.  hath-  the  possession,- and  is  change- 
able to.«^.  if  the  goods  be  stolen,  and  hath  the  property  agaii)st  all  the 
Vorld  but  vJv 

«4.  ii^  indicted,  that  he  stole  the  goods  of  B%  and  it  appears  in  the 
indictment,  that  B.  waseijhne  covert  at  the  time,  the  indictment  is 
naught,  for  they  are  the  goods  of  her  husband,  and  so  if  w9.  be  in- 
dicted for  stealing  the  goods  of  B.  and  upon  the,  ^ride^ce  it  appears, 
that  jS.  had  neither  interest  nor*  possession  in  the  goods,  or  was  a 
fetnd  i?o?^erf; the- party  ought  to  be  acqoitted,but  then  he  maybe 
presently  indicted  de  novo  for  stealing  the  goods  of*  the  husband  or 
true  proprietor;  and  so  it  once  bappe^ied  before  me  at  J^ylesttury 
1667.  in  the  case  of  EmeSy  who  was  convicted  and  executed  upon  a 
$econd  indictment.  .    -      ,  '     -      '  ■    I    " 

Regularly  a  man  cannot  commit  felony  of  the  goods,  wherein  he 
hath  a  property.ri31 

If  t^.  and  B.  be  joint-tenants  or  tenants  ioft  common  Of  an  horse, 

.    ,  (0  Cro,  JHu.  145, 179.  v 

■'     ^       ■  -  ■  ~^— —      ■  ■    ■     ■ .  .    ■  . .         ■    -  -    ■  .  . 

-  [13]  To  whatever  extent,  and  fbr  whatever,  psrpoee,  any  one  has  a  property  in  o^  right 
to  a  thing 'Btoleh,  to  encfa  extent,  and  in'resfiectt  to  saclt  parpoee,  it  is  stol^  from  Asm, 
and  a  tlieftis  from  all  the  proprietor!  except  in  the  case  of  tbefl  by  one  of  the  owners,  in 
which  case  it  can  be  a  theft  only  from  the  others.  Comng^.  Snow,  11  Jfass^  R,  415. 
"Where  an  owner^  whether,  his  property  be  abeoliite  of  modified,  paitial  or  of  the  entire 
thing,  fraudalently  fbr  his  own  benefit  takes  it  from  another  in  whose  hands  it  is,  with 
intent  to  subject  him  to  the  loss,  and  despoil  him  of  the  valae  of  the^thiqg,  the  act  is,  in 
its  essential  character,  tt  theft;  and  eo  it  has  be^  held  in  direct  cases  at  the  common 
law;  and  it  is  now  established  beyond  iqdestion,  that  an  absolate  owner  may  steal  from 
another  what  belongs  to  hiihself.  See  #Rle,  page  504,-  naUr  9,  and  authorities^  ibere 
cited.  Report  qf  the  Penal  Code-ef,  Maes.  p.  11.  jPalfair  v.  The  People^  la  Wend.  R. 
165.  By  the  Stat.  7^8  Geo.  IV.  PeeVe  Act,  e.  2^/s.  45,  the  stealing  of  a  chattel  or  a 
'  fixture  by  the  lessee  is  made  larceny;  The  tenant  in  thi*  case  ha^  the  exclosire  right  of 
^  ,acfaal  possession  under  his  contract;  that  is,  one  wh4  is  possessory  owner  may  cooimit 
larceny  of  the  thing  of  which  he  is  such  oWne)r  in  resjiect  to.  ihfi  proprietary. owner. 
The  indictment  is  as  in  any  other  case' of  simtde  larcisny.  1  ArM,  PtePi  AtU^4^ 
77u  PecpU  Y.  WUey,  3  mi'i  N.  Y.  R.  199. 


WSTOaiA  PLACITORUM  COfiONi^  513 

and  «^.  tak^s  the  horse,  possibly  animo  furandi,jeX  this  is  not  felony, 
because  one  tenant  in  common  taking,  the  whole  doth  but  what  by 
law  he  may  do.  [14]  '        , 

YSt  if  t^.  take  away  the  trees  of  B.  and  cat  them  into  boards, \8. 
may.  take  them  away,  and  it  cannot  be  felony;  «o  if  ;;9..take  the 
cloth  of  B.KnA  make  it  into  a  doublet,  J?,  may  take  it,  and  it  cannot 
be  felony.    M.  2  Eliz,  More  n.  67./?..  IP. 

H^.  take  the  bay  or  corn  of  JS,  and  mingles  it  with  his  own  heap 
or  cock,  or  if  t^,  take  the  cloth  of  -B,  and  embroider  it  with  silk  or 
gold,  jB. may  retake  the  whole  heapsof  corn,  or  cock  of  hay,  or'garr 
ment  and  embroidery  also,  ahd  it  is  no  felony,  nor  so  much  as  a  tres- 
pass.  H.  36  EHz.  B.  R.  Papham  n.2p.38. 

•  Yet  if  t^,  bail  goods- to  ^.  and  afterwards  animojurandi  steala 
the  goods  from  B.  with  design  probably,  to  charge  him  for  them  in 
an.  action  of  detjnue,  this  is  felony j  quod  videl  H.  6. 43.  a.  Co.  P.  C. 
p.  1 10.   Siamf,  P.  C\  p.  fi6.  k.  . 

The  wife  cannot,  conunit  felony,  of  the  goods  of  her  husband^  for 
they  are  one-  person  in  Jaw,  21  H.  ^.  CoroneASS.  Co,  P.  d 
p.  110.  and  therefore,  if  «he  takfe  or  steal  the  go<^dsof  her  [  514  3 
husband,  and  deliver  them  to  ^.  who  knowing  Jt,  carries  ^ 
them  awaVy  tbiis  seems  no  felony  iq  AToj  it  is  taken,  quasi  by4he 
consent  of  her  hu$band,(u)  yet  trespass  lie?  agamst  B.  for  such 
taking,  for  it  is  a  trespass,  but  in  favorum  vUxja  shall  Hot  bead-, 
judged  a  felony,  and  so  I  take  the  law  to  be^  notwithstanding  the^ 
▼ariou^  opinions.  DalL  cap.  104.;?.  268,  26d.l^  leciiira  Cooke,{x), 

But  if  the  husband  ^deliver  goods  to  B.  and  the  wife  had  taken 
them  feloqiously  from  B.  this  had  been  felony  in  the  wife,  Dalt^. 
cap.  104.  p.  266.  for  if  the  husband  himself  had  taken  them  felo- 
niously from  B.  it  had  been  felony,  as  hath  been  said ;  but  then  it 
must  in  both  cases  be  a. taking  a;)t22ioytfra/2£/t.    . 

.Biit  if  a  man  take  away  another  man's  wife  against  her  will  cum 
bonis  viri^  that  is  felony  by  the  statute. of  WeHm*  2.  cap.  34.  which 
saith,  Habeat  rex  sectain  de  bonisi  sic  asporlaiis,(j/)  13  Jlssiz.  6. 
But  if  it  be  by  the  consent  of  the  wife,  th(tagainst  the  consent  of  the 
husband,  it  seems  to  be  no  fel6ny,  but  a  trespass,  for  it  cannot  be  a 
felony  in  the  man, unless  it  be  a  felony  in  the'wpman,iV^ho  consented 
to.it,  13  Jlssiz.  Q.  but  Ballon  thinks  it  felony,  ubi  supfa. 
.  Ye$  in  some  cases  the  principal  agent  may  be  excused  from  felony, 
and  yet  he,  that  is  principal  in  the  second  degree,  may  be  guilty,  as 
i/a  man  put  a  c'hild  of  seven  years  to  take  goods,  and  bring. them  to 
hirp,  and  he  carry  them  away,  the  child  is  not  gui{ty  by  reason  of 
bisinfaney,  yet  it  is  felony  In/ the  otben  . 

I  .  •     ■     .       .  '    ^ 

tn)  But  in  caM'  B..yreTB'  her  aduUeret,  Mr.  DaUon  thinks  it  would  be  f^onj,  for  in 
iuch  a  CAM  no  consent  of  the  husband  can  b^  ptesomed.    -BalUn^  uhi  infra. 
(x)  New  EdU.  eafi,  167.  p.  504.  (y)  2  Cq.  InttiL  434. 

■       ,■■   J     ■■■■•■  f  ■         I     11     I         ■  .1       \  III  >•  ■  ■  I  ■         ■■ 

[14]  See  iiSattX  P.  C.  557;  Tto9c\  on  Crinu  ^9.  514  {  J3ram2ey*f  case,  Ru$$.  Sf 
By.  478 1  Tkt  teopU  v.  Qay,  1  iitiT*  IL  ^^.     . 
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If  A.  die  intestate,  arid  the  goods  ef  the  decea^  are  stolen  before 
administration  committed,  it  is  f^^losy^flS]  and  the  goods  shall  be 
supposed  to  be  bona  episcopi  de  D.  ordinary  of  the  dioefese,  and  if 
be  made- J?,  bis  execntor,  the  goods  shall  be  supposed  bona  B*\ho 
he  baih  not  proved  t^e  will,  arid  they  need  not  shew  specially  their 
title  as  ordinary  or  es^ecutor,  because  it  is  of  their  own  pos- 
^515  3  session,  ip  which  casQ  a  general  indictment  as  welt  as  a 
general  action  of  trespass  lies  without  naming  themselves 
ezecntoror  ordinary,  a^d  so  for^p  admiuistrato]:. 

But  if  servants  in  the  house  rmbezzte  their  master's  goods  after  his 
decease,  this  seems  not  to  he  felony  at  common  law,  but  only- tres- 
pass, because  the- goods  were ^i/o^ammoc^o  in  their  custody;  and 
therefore  remedj^  is  provided  by  the  statute  of  33  H.  6.  cap.\.[X6'^ 

[15]  i^fr  AivM*i  caa^,  SiSL  O.  haw  Rep.  291;,  8mi^'9  eaffe*  1  Cmrr'Sf  Pny,  147; 
8(oW»  caie,  Ru$9.  Sf  By.  13;  O^i  cue,  id.  178;  Wwson  T.iSiyinmf,  13  |Hdb 
it  402.  *  . 

[16]  The  il;»tale  of  33  ITm;  VI.  e..l.  prorides  againtf  laroeoy  by  hoowhold  senraDta 
<»f  the  goode  of  Iheir  maetec  after  Mm  deceaae  of  the  ma4er.  The  <Skol.  21  He9.  VIII.  c.  7. 
pforidet  that  it  ahaU  be  felon j  in  a  ■errant  **  to  whom  any  caskets,  jeveU.  money,  goods 
or  chattel!  ihall  be  delivered  to  keep,  towithdrawhimselfandgo  awaj  with  Msd  caakela, 
SbC^  with  iliient  to  steal  the  same  and  defraud  hie  master  thereof*  oontrarjr  to  the  tniaC 
90  jMit  in  him$^  and  i^  makes  it  felonjr  in  a  serrant  who,  **  being  &n  the  seiyiee  of'iiia 
master  without  the  assent  of  his  master,  embenlea  the  said  caske|s,  Slc^  and  oonvecta 
the  same  to  his  own  use  with  pnr|K)se  to  steal  it  ;*'  reciting  at  the  same  tirfie  that  it  was 
doubtful  whether  this  was  ftlonj  at  the  common  law.  Mr.  RuneU,  voL  2. p.'  12 L7.  Am.  Sd» 
1 824,  remarks  that,  «<  Ihis  statute  is  little  resorted  t^  at  ihe  present  day.  The  clear  maxim 
of  the-  common  law  is,  that  where  a  party  ha^  only  the  l^are  cnstody  of  th^  goods  of 
another,  the  le^l  possession' remains  in' thtf owner,  and  the  party  maybe  gniliy  of  tree- 
pase  and  Weeny  in  fraudulently  converting  the  same  Co  nis  own  nie.  So  that  it  has 
been  thought  to*  he  more  reasonable  and  consistent  to  ^oonsider  this  statute  as  in  the 
nature  of  a  declaratory  act"  See  PoradUe*i  ease,  2  £a$t^  .P.  0. 565;  of  a  servants  taking 
bills  of  ez<ihAB||[e;  .ffo^tflson^s  case,  2  Eait^  P.  C  565.  of  a  carter's  taking  a  package  ^ 
goods  which' his  master  in  whose  general  employment  he. wasr entrusted  tO  him  to  catry ;  ^ 
Slpedr*9  case,  2  LmcH,  825 ;  2  East,  P.  C.  568.  of  a  lighterman  who  sold  pari  of  a  lighter, 
load  of  oats,  which  he  was. sent  to  feteh  from  on. board  of'thc^  ship;  Xaeendcr's  case^ 
S  Rust.  1221*  Am,  Ed.  1824.  of  money  given  to  a  servant  to  leave  with  another;  Ckip.^ 
chase's  cape,  Sf  Lsach,  699.  S,  C.  2  East,  P,  C.  567.  of  ai!lerk*s  stealing  a  bill  of  exchange 
ilrom  the  desk  of  jishich  he  had  oharge.  See  also  Smith's  case,  2  Russ.  208;  JR.  St  R.  267. 
WUkinson^s  oase,  2  Russ.  201.  WaWs  case,  2  Russ.  204;  S.C.  ^  East,  P.  C.  570;  &  C. 

1  Leach,  33;  Bas^lji's  ease,  2  East,  P.  C.  5Yl;  &  C.  2  Lisach,  835 ;  Ha$imon's  case, 
9  Ruts.  202;  8.  C.  2  ZJeaeh,  1083;  Arvrrsy't  case,;  2  East,  P.  C.  683;  Jenson's  case. 
Moody,  434;.  ClewU  ease,  4  Wash.  C.  C.R.  700  ;'Jirele<i{/?s  ease,  iHeotfy^  433;  BnlVsesas, 

2  £afl,  P.  C.  572 ;  5r.  a  2  Lsaeh,  841;  Bas^s  case,  1  Leach,  251 ;  Carres  casd*  2  ibies. 
208 ;  RSfR.  98 ;  Meach's  case,  3  SUrb^  N,  P.  C.  70 ;  2  Deac.  4br.  780 ;.  Hartley's  esse, 
2  Russ.  209;  R.  ^  Jfe.  139;  7%orne*'t  case,  2  ^st,P.  C  622  ,'^^iiire*«  .case,  2  Stark,  X 
P.  349 ;  HuUhinson's  case,  R.  ^  R.  412 ;  EastqWs  case,  2,  Huss.  197 ;  Commonwealth  v. 
Jtfbrse.  14  Mass.  /i.217  ;  People  v.  Norton,  SV^wn,  137;  Dillenback  v.  Jerome,  7  Csven, 
294 ;  HasseWs  cake,  1  Leach,^ ;  BoJber's  oase,  1  Jhtw.  if  By*  N.  P.  C«  19 ;  1  Deac  A^. 
778;  /?o6ififon*«  case,  2  Russ,  198;  2  East,  P.  C.  565 ;  Harding's,  case,  JS.  ^  R.l'SlS; 
White's  case,  2  Tyler,  352;  MeUkmie'^cnm,  Rose.  JSe.481;  Aro(H/y^368;  Hughe's  CMse, 


1  C.Sf  P.  338;  Clay's  oase,  2  Eatt,  P.  C.  580;  Beifchy's  case*  Ruei.  4r  By.  319;  &  C. 

2  Russ.  C.  A  M.  110;  Williams's  case,  6  Car.  Sf  Pay.  626;  BiseaU's  case,  1  M  454; 
Wittinghai^s  case,  2  Leach,  912 ;  Hemdg^s  cftse»  Id.  1033 ;  JFVeeinsn'^  case,  5  Corr,  Sc 
P.  534;  Hayden's  case,  7  Id.  445 ;  HoweWs  case;  M  925 ;  Prtnee's  ease.  Mood.  ^  Bbl 
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that  if  they  appear  hot  upon  proclamation,  they  sh^Il  be  attaint'  of 
jEslony^  but  if  they'appear,  (bey  shall  answer  for  it  as  .a  trespass. 
.  .  But  an  4ndictinent,  quod  invenii  hominem  martuum^  ^  feloni<^ 
Juraius/uU'dtHis>4uni<pa$  without  saying  de^  bonis^  ^  catallis  of  the 
executor  or  ordinary^  is,  not  good,  and  tberdfare. the  party  was  di9« 
charged. ,  U,-Bi«v  5Vt/«mertA  ^7.  ^ 

. ,  •/?.  digged  up  a  dead  body  out  of  the  grave,  and -stole  hi^  shroudi 
and  buried  him  again,  this  is  reported  by  Mr.  Ddlf (3^  cap.  103^ 
j9«  266t  t0  be  no  feiony,  but  4  misdemeanor,  for  which  the  party  Was 
wbipt.  '  J^XKd  accordingly  I  have  seen  It  reported  to  be  held  l6.Jac» 
in-  Notiingham^s  cade)(2)  guid  nullius  in  bonis,  but  see  Co.  P.  C 
p.  UO.  in  Harness  case(a)  ruled  by  the  advice  of  alt  the  judges  to 'b^ 
felony,  and  in  the  indictment  the  goods  shall  be  supposed  the  goods 
afth&  executor,' administrator,  or  ordinary.   • 

But  it  is  held,  that  if  •/?.  put  a  windidg^rsheetnpon  the  dead  body 
^6f  B,  and  after  .his  bariala  thief  digsaip  the  urease  and  steals,  the 
sheets  be  may  be  indicted  for  felony^  c/e  bonis  ^  catallis  Jl.  b^cau$e.' 
it  transferd  no  property  to.  a. dead  man,[17]  12  t^o,  Sep.  119. 

y  I.  I  come  to  the  sixth-  cotisideration,  who  may  be  said  a  person 
committing  larciny,  bijit  o'f.thi^  I  have  at'largb  tr9at0d  before  cap,  3,' 
4-c.  i^nd  therefore  shall  say -but  little  here. 

An  infant  under  the  age  of  discretion  regularly  cannot  be  goihy  of 
larciny,  viz.  Under  fourteen  years,'Unle83 it  appears  byclrcums'tauees^ 
that  be  hath  a  discretion  more  than. the  la^w  presumes. 

A  madman;  non  compos,  or  lunatic  ia  tne  time^  of  his      . 
lunacy  cannot  commit  lareiny,  but  ought  to  be  jfound  not  [  516  J 
guilty  upon  due  evidence  thereof.^        .]^ 
■  A  ^eme  covert  alone  may  be  guilty  of  larciny,  if  done  without 
eoercion  of  her  husband.    Sil.Jlssiz.'4(>.[\S^ 

But  it, hath  getierally  now  obtaind,  that  she  pannot  be  guilty  of 
larciny  jointly 'wj(h  her  hiisbahd,  because  presumed  to  l>e  done  by 
coercion  M  her  husband.  Vide  JOaft*.  cop.  104.(6)  Stamf.  F.  C. 
fol.  2fi.  a.  4*  librus  ibi,.  /• 

t)  Thisetoe  is  ipentioned  hy-fiaUon  in  tlM'pbice  oited  by  our  ynlhoir,  whiphin  New 
a.  is  C8o«  156.  p.  503.   '  ^ 

(«>  iftCo.  US.       \  (&}  New  Edit.  tap.  157: p.  503.  ^ 

31 ;  MellMe  ease;  Buet,  ^  Ity.  80 ;  T%orfdey'9  case.  Mood.  343 ;  Hupton'e  case,  7  Car, 
Se  Pay.  281 ;  SiwwUy'e  cas^,  4  C.  4-  P.  390 ;  ^ullen'B  casc^'JKbd^,  129 ;  Wahhy  case, 
Jkn$»*  Sc  I7y.2l5;  8.  €.  4  TaunU  25^;  2^4;  ifoggejt^e  case, /i.  145;  A«^t^tim*t  case. 
Mood,  259  j  mbi6n*$  ctae^  Rase. ^  12^.  56 ;  Taylor's  case,  Jd:  6dr  HaW$  case,  Id.  463 ; 
Jones's  case,  7  Car.  ^  Pay.  834;  Rep.  of  the  Penal  Code.  Mass,  $22. 

tl7}  As  to  stealingr  a  human  body,  see  1  CrUn.  Law  Com,  Rep.  20.  2  Easfs  P,  C, 
632.   2  12uM.on€^nme«.16l    Rose,  oii  CnnuB^  511. 

As  to  property  in  s^rave  dothes^^see  3  Inst.  110.    Jfaynes*  case,  li  Rep,  113. 
'     Bla^J^stans  remarlcs  (ebl.  4.  p.  235.)  thai  by  the  law' of  the  Fi^anks  a  person  who  dog^  a 
corpse  up  in  order  to  strip  it,  was  to  be  banished  from  soeiety;  ahd  no  one  suffered  to- 
reKeve  his  wants  till  the  relatives  of  the  deceased  c&nsentedto  his  re-admission :  and  he 
eites  Mentfsquien,  Sp.  L*  b.  3Q.  e.  19.  ^  «   '    ^ 

fl8]  See  apte,p.  44,  notes';  and  see  fbrtHer  WUford's  cme,'Russ.  Sf  Ry,  517.  .P'r inch's 
case,  iU.  491.  Ckribe's  case,  itfbcMi.  IS  376,  note.  TFi^i«*<  casb,  t^/.  375.  Solfries!  c^w^ 
id.  243v  Harrisim's  oaee,  2  EosVi  P,^  C.  S59.  Tamer's  cascj  1  Leach,  C.  C.  536.  The 
Pec^  t.  iSbJMi yi«r,  6  €oto<ii,  &  572.  * 
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But  this  I  take  to  be  .onl7  a  presumption  till  the  contrary  appear, 
for  I  have  always  thoaght,  tha^if  upon  the  eviijeace  it  can  clea^ljr 
api!»ear,  that  the  wife  w'as  not  drawn  to  it  by  her  hushand».bat  th^t 
she  was  the  principal  actor  and  inciter  of  it^she  is  gtiilty  as  well 
as  the  husband,  \>iitstaktiur prassumplioj  donee  prqbeiur  in  contra-- 
riunif  neither  is  the  book  of  2  E.  i,  Corone  160.  to  the  contrary*  bat 
in  the  book  of  27  Jlmz.  40*.  where  she  was  indicted  /alone,  inquir7 
was  Q\ade,  whethefr  it  were  byxsoercion  pfthe  husband. 

And  therefore^  if  V?.  and  B,  his  wif^  be  indicted  by  these  names  of 
Jarciny,  the  indictment  is  not  roid,  for  the  husband  mELf  be  con- 
victed, tho  the  wife  be  acquitted  upon  the  presumption  of  her  bus- 
bandy's  coercion. 

Again,  the  husband  may  beacqnittefi,  and  Ih6  wife  fonnd  to  have 
^one  the  felony  alone,  for  every- indictment  is  several  in  law;  or 
again,  tho/7r/m^/ac«>the.wife  cannot  be  guilty  of  larciiiy,  no  nor  of 
burg^lary,  where  the.  husband  is  party  in  the  fa<;t,  (tho  she  may  t>e 
guilty  ot*  murd,er  or  manslaughtei'  jointly  with  her  buisfoand)  and 
ttierefore  primd  facie  the  wife  in  sjich  case  most  be  .acquitted,  yet 
for  my  part  I  think  the  circumstances  may  be  such,  that  the  wife 
may  be  as  well  guilty  in  larciny  or  burglary,  ais  her  husband. 

If  a  servant  commit  felony  by  the  /^dejrciori  of  his  master,  yet  it 
doth  not  excuse,  the  servant,  tho  it  excuse  the  wife,  as  is  before  said, 
for  the  wife^  is  iiiSeperably  sub  potestatt  viVi,  but  it.  is  not  so  with  a 
servant,  for  as  he  is  not  bound,  to  obey  his  master's  unlawful .  com- 
mands, fio  he  may  recover  damages  for  any  wVong  done  bim  hj  his 
master.   DoflL  cap.  104, |?.  269.(cJ[19] 

See  Black.  Com.  Lib.  It.  cap.  17,.  p.  229  to  244.  aiid  If  oater  73,  JSS,  124,^66.  aB4 1  Hswk. 

P.  C.  loder  tit  Larciny. 

(t)  New  Edit  p.  504. 

[19]  Simple,  laroei^  mtift  be  la  the  firtt  place  an  nnhwftU  takings  which  ii^plies  that 
the  ^eoda>  oMut  paae  from'the  poneseion  cf  the  jight  awner.  and  without  his  con|«ii^ 
and  ti^refbre  where  there  is  no  change  of  poeee8sion«.br  a  change  of  it  "by- consent,  or  a 
change  from  the  poseeseida.of  a  person  without  title  to  tbaXof  the  rtgh|  owner,*  there  caa^ 
in  any  of  these  caees^be  no  larceny.  And  ae  the  taking  inust  be  without  consent  of  the 
owner,  so- in  general  no  delivery  of  goods  from  the  owner  to  tb'e  offiindet  lipott  trust  can 
ground  .a  larcei^. ..  As  if  A»  lends  S-  a  horse,  an^  1/e  rides  away  with  hin.  Yet  if  the 
delivery  be  obtainecl  from  the  owner  by  a  porson  having  a$nmu9jurandi  ^t  the  time»  and 
who  afterwards  unlawfully  appropriates  the  goods  in  puraOancenf  ^tbat  intent,  it  is  lar- 
ceny;  as  if  in  the  case  abovB  supposed,  B,  soUoited  the  lokn  o^  the  bprse  with  intent  tA 
steal  him.  {Major  Semple^a  case,  2  ZeacA,  469,  470.)  Bet  in  such  cases,  bare  non-def 
livery  shall  ndt  of  cour^  be  intended  to  arise  from  a  fblonious  designi  since  thit  may 
happen  from  a  variety  bf  other  accidents.  8o  a  person  who  haa  received  goods  by  delivery 
from  the  owner,  will  nevertlieless  be  found  guilty  of  larceny  by  appropriating  them,  if 
they  were  delivered  under  such  circumetanoes  as  not  to^diveet  the  owneii  of  the  le|pl 
possession ;  as  when  a  servint  embezzles  hie  master's  plate,  (CAri$tiatt's  Blackttoae,  toL 
Xv.  page  230t  note ;y  or  the  guest' at  an*  inn  or  tavern  makes  away  Vrith  the.artit^esnf 
which  he  has  temporary  ute.    Hatek.  F.  C  h.  1.  c.  33.  «.  (f;  4  BL  Com,  3^1. 

Again,  there  must  not  only  be  a  taking,  but  a  carrying  away;  cepit  et  aeportamt  wan 
the  old  law  Latin.  A  bare  removal  from  tiie  place  it|  which  be  found  the  geods,  thopgh 
tlie  tbief  does  not  quite  make  off  with  them,  is  a  suffioient  asportation^  or  carrying^ away. 
.  .      .  .       .    ,    -  .     » 

*  But  if  a  person  haA  temporary  title  against  the' permanent  owner*  the  latter  may  b6 
guil^  of  larceny  in  taking  them.    R.  V.  Wilkinton,  ft.  if  R,  C.  C.  470;  4  BL  GmnMV. 
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An  if  a  Alan  be*  trading  another's  hone  oat  ef  a  <;loie  BQd4»e  apprehended  in  the  facjt,^  or 
if  a  ifuert  stealingr  goods  out  of  an  Jdn,  has  removed  them  from'his  chamber  dow;i  stairs, 
these  ha^  been  adjadgjed  sufficient  carn^ings  awaj  to  constitute  a  ]fircei\y'.  (3  in§t.  IQ8, 
109  Q  or  if' a  thief  intending  to  steal  plate,  takes  it  oatt>fsa  chest  in 'which  it  wa^and 
]a)u  il  down  upon  the  floor,  but  is  sorpcised  Before  he  oan  make  his  escape  with  it,  thia 
is^Iarcenjr.  .  i-  '    '    i     .■  >. 

Farther,  this  taking  and  carrying  a^ay  most  be  of  personal  goods.  Lands,  tenements, 
hereditaments,  either  corporeal  ai  incorporeaJv  either  freehold  or  leks  than  freelioid,  canr 
not  in  their  naftire  be  taken  and  carried  aw^y, .  And  of  tilings  likewise  that  adhere  to 
the^reehold,  as  corn*,  gn^,  trees,  and  the  likie,  or  lead -upon  ajiouse,  no  larceny  dould  be 
committed  bytbe^rales  of  the  common  law;  biit  the  severance  of  them  was  merely  a 
trespass^ -which  depended  on  a  suft)tlety  in  the  legal  notions  o£  bur  ancestor  These 
tiiing^  we^e  pareel-of  the- real  estate, 'aiid  therefore,  white  they  continued  sot.cooldnot  by 
any  possibility  be*the  snbjcot  of  theft,  beinlg  abtohitely  fixed  and  immofable;  and  if  they 
were  severed  by  violence,  so  as  to  be  changed  into  movables,  And  at  the  si^rae  time  by 
one  and  the  same  contii^uen  act^  earrie4  off  by  the  person  wm>^vered  theiUj  they  could, 
never  be  soid>toj>e  taken  froih  the  proprt«/or  in  tiiis  their  newly rscqu^red  state  of  mobi* 
IHy,  which  if  essential  to  the  nature  of  larceny,  being  never  as  such  in  the.  actual,  or . 
eonsttuctive  possession  of  any  one,  but  'him  who  committed  the  trespass.  He  cpuld  not 
in  strictness  be  .said  to'have!  taken  what^  that  time  were  the  personal,  goods  of  another, 
-9ti6ce  the  very  act  of  taking  w^  what  tnrned  them  into  per^nal  goods.  Bat  if  the  thief 
Mvers  tfaeih  ^i  ens  time,  whereby  the  trespass  is  completed,  icnd  they  are  oonvertisd  Into 
.pOTflonal  chattels  in  the  eOnstruetive  possession  of  him  on  whose  soil  tb^  are  left  or  laid, 
and  comes  again'  at  unolAer  time  when  they  are  so  turned  into. personalty,  a pd  takes 
them  away,  it  is  larceny  kt  the  comi^n  law;  and  so  it  is  it  the  owner  or-  any  one/ else 
has  severed  themr.  So,  upon  nea^l/lthe  same  prineiple,  the  stealing  of  writings  relating 
to  real  es^le  is,  at  common  law,  no  felooyy.bat  a  trespass,  (^Jev.  Wies<6«ar,.Sra.  ii37,) 
becai2se>  they'  concern  the  land,  or  act;ording  to  our  technical  language,  saeoi^  of  ths 
rsaUtft  and.  are.  c^nsider^d  as  part  of  it  by  the  lew;  so  that'  they  descend^  to  the  heir 
together  with  tb^  land  which  they,  concern.  Bonds,  hilli^  and  notes  which  concern  mere 
ekossa  inaeti^nt  were  also  at  the  common  law,  held  liot  to  be  such  goods  whereof  larceny.  ■ 
might  be  committed,  beinff  of  ito.  intriosic  value,  (8  Rip,3S*bi)  and  hot  importing  .any 
ptroperty  in  po^ession  of  Qie  person*  from  whom  thev  were  taken.  By  the.  common.law, 
also,  larcenji:  oquld  not  be  oom^itted  of- treasure  trove,  or  wre(Ac,.tlll  seized  by  the  king, 
or  him  who  hath  the  franchi^,  for  till  such. seizure,  ^o  One  has  a  determinate  property, 
therein;  nor  could  it  be  committed,  at  tha^common  law^  of  such  animals  in  wbfch  there 
is  no  propeHy,  either  absolute  or  qualified,  as  of  beasts  (hat  are  f^a  fta/|i7«^  and  unre* 
claimed;  soeh^as  deer.  Mawk,  f.  C.  b.  i.  c,  33,  s,  Q5;  ante^  p.  il. 

It  is  also  saidX^^*  •/tMt;  e.  156,)  that  if  swans  be  lav(rfuUy  markdd,  it  is  felony  at 
common  law  to  steal  them,  tboogh  at  large  in  a  poblic  river;  and  that  ft  is  likewise  feJo-' 
Dy  to  steal  them,  though  unmarked,  if  in  any  private  riyer  or  pond;'  otherwise  it  is  poly 
a'.trespass.  vBot  of  .a)l  valuable  domestieated  animals,  as  horses  and  other  beasts  of 
draoghif  and  of  all  animals,  domU^naiur4B,wh\ch  serve  fbr.food,^as  neat  or  other  cattle, 
ewine,  poultry,  and  tlie  like,  and  Of  their  fruit  or  produce  taken  fi;om  them,  while  livij^« 
as  milk  or  wool,  (Dalt.  2i ;  Crompt.  36 ;  HtnOe,  B,  C.k  1.  e,  33.  s.  28.  The  King  v.  Mar* 
fill,  by  all  the  judges,  P,  17«  Geo,  tlh)  larceny  may  be  committed  at  common  law,  and 
also  of  the  ^esh  of  such  as  are  either  dotnttto  dt  ferm  naktrm^  when  killed;  {anitp,  511.') 
while  on  the  «ther  hand,' as  i  to-  those  animals  #hich  do»  not  s^rve  for  food,  and  which, 
therefore,  the  law  hojds  to  have  no  intrinsic  valu^,  iys  dogs  of  all  sorts,  and  other  creatures 
kept  for  whim  and  pleasure^  though  a  man  may  have  a  bare  property  therein,  and  main- 
tain  a  civil  action  for  the  kiss  of  them,  {ante  ^.  5l2.)'yet'they  are  hot  of  suph  estimation 
as  that  the  crime  of  stealing  them  amounts  to  larceny. 

Lastly,  the  takings  and  carrying  away,  must  be.toitA  iiaent  to  deprive  ike. right  owners 
or. as ^it. is  frequently  expressed, animo /urandt.  (The  ^Vil  laii^'ejcpressetf  this  by  the 
Words  *^Zudri  causa.''*  4  Inst.  1. 1^)  This  requisite,  besides  excusing  those  who  labor  under 
.incapacities  of  mind  or  will,  indemnifies  also. mere,  trespassers,  and  other  petty  offenders. 
As  if  A  servaJtt  takes  his  master^s  horse  without  his  knowledge,  knd  brings  him  home 
again — if  a  neighbor  takes  another's  |rfow  that  is  left  in  the  field,  and  uses  it  upon  his  x 
own  land,  and  then  returns  it— if  under  colour  of  owner  .of  rent  where  none  is  due,.I  dis* 
train  another's  cattle  or  seize  them— atl  these  are  trespasses,  but  no  felonies,  (ariie^ 
p,  509.)  The  ordinery  discovery  of  a>  fMonioos  intent^is  where  the  party  doth  it  clan- 
destinely, or  being  charged  with  jthe  fact,  denies  it  Bnt  this  is  by  no  m^ans  the  only 
^iteriqi)  of  cr imii^ity,  ibr  in  cases  that  may  amount  to  larceny,  the  variety  of  circum- 
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tftences  is  bo  great,  and  the  coitt^iioatioD  thereof  00  itaingied.,that' it^b  iiii|MBiib]e  to 
recount  all  tUetoe  which  may  evidedce^  a,  feloBiaut  inteot  oTummum'fwrwniii  wjieretbre 
Uiey  most  be  left  to  the  dtfe  and  attentive  iont^rderatiprt  of  the  •court  and  'jurj. 

Having  tbira  considered  the  general  nature  ofi»impie  lareeby,  at  comnaoo'law,  we  now 
srtive-at  its  ponbhnient.  Thett^  by  the  Jewi$h  taw,  was  'only  (Minished  with  a.  fiecQniary 
finejand  ftatisfactien  \0  the,  p&rt/  injured,  {Exod,  zzji.)  And  in  the  civil  law.  t'lli^  Bome 
▼ery  late''  constilatiens,  <we  new  fltid  th6  punishment  capital  The  lliws  of  Dra^o^  at 
Aikfn»^  piiniahed  it  with  death;  but  his  laws  were  said  to  be  written  |r  blood; .and  «w^ 
afterwards  changed  the  penalty  to  a  pecuniary' mulct.  And  so' the  Mtic  laws,  in  gener^ 
.  .  continued,  (Peft<.  It,  L.  Aitk,  Ll.  iit\6,)  except  that  oncoj  in -a  time  ofdeartl^  it  was 
pade  capital  to  break  into^  garden  and  stea)  figs;  bat  this  law,  and.tlie  infonAers  grew 
00  odious,  that  fronrthem  aH  malicioua  inform'ei^  Were  styled  sMro^pAaRlfa, a  natae  which' 
we  have  o^uoh  perverted  from  its  original  meaning.  In  Bngiana,  the  ai^cient  iSsjteA  law» 
Bommally -punished  theft  with  death,  if  above  tbtf.  valne'of  twelve  pence;  hut  the  criminal 
.was  perdiiltedto  redeem  his  life  by  a  pecuniary  ransom,  as- amoiigst  theh*  anceoiors  the 
Cfermanty  by  a  stated  number  of  cattle;  Tacifh  Mor.  'Oerm.  ,e.  IS.  But  in  the  ninth 
year  x>f  Henry  I.  this  power  of  redempiioq  was  takeiA  ^fray,  and  all  persoos  guilty  of  lar- 
ceny, above  the  value  of  twelve  pence/  were  directed  to-be  hung.  '^  that  sl^Ung  tp 
alx>ve  this. value  (which  wa«  •called  grands  ktrcM^,)  became  a  felonv  ^bMfqtely  oapitai^ 
and  fo  continued  »to  our  own  time,t  While  ^Mttr  larceny,  that  is  the^TO  inferior  amonntt 
^  I'  (though  also^d^acribed  as  felony,) -was  punished  with  in^prisounoent  pr  wbij^ing  oaly.t 
^dwdver,^by  the  law  relating  to  mjii8/E<  of  obrgy,  (see  c.  44.  p.  547,  M  latterly  modified;) 
persoAs  who  oommitted  simple  larceny  only,  though- to.  the  amount  of  n^re  than  twelve 
pence,-  or  indeed  to  any  amount, v^hatQver,  were,  it.  ivx>t,  excused  the  paine  of  deatb«  pso. 
vided  i:t  Were  the  ^st  offeiioe,  and  provided  the  Wnefit  of  clergy  hadno^  been  taken 
aWfiy  from  the  particular  species  of  theft,  1^  some  express  statute  as  was  tery  freqtieiftly 
the  ease4  (4  Black:  CoiA.  $37.)  and  when  the  capital  punishment  was  thus  taken  away, 
were  ibrmerly  Kable  to  be  bhrnt  in  the  hand,  or  whipped,  orjn'more  modern  times,  to  be 
trhipped,  or  transported  for  seven  years,  which  latter  punishmenf  might  .also,  lattexly,  be' 
idflieted  ii/  lieu  of  the  comrooA  law  penalties,  <tti  persons  cdnvtoted  of  petit  larc^y,  (4 
Geo.  I.^.'ll.  19>'M.  III.  e.  74.  4  Biack,  Com,  237.)  And  such  wa«  the  sUte  of  the 
law  on  this  sutfject,  as  late  as  the  year  1&!27,  when  by  atatute  7  4r  8  ^^^  I^«  ^  S9w  at.  3, 
4.  it  was  provide/j  that  every  person  convicted  'of  simple  larceny,  of  any,  atnount,  (ail^ 
distinction^  between  grand  vnd  petit  Idrceny,  heing  hy  the  same  statuto  abolished,)  shall 
be  liable  to  be  transported  for  seven  years,  or  imprisoned  for  not  more  than,  two  yeafi: 
such  imprisonment  to  be  with  hard  labor  and  sditary  oonfiDement,  and  (if  the  ufeoder 
he  a  male)  to  be'  accompanied  tvith  whfjypiog  at  the'  discretion  of  the  ooutt^^ee  ehmp,  44. 
note, p.  517.  In' certain  cases,  however,  wfae^e  the-^larcehy  relatea  to. a  suhject  for  which 
tile  policy  of  the' law  provides  with  more  anxiety,  the- punishment  is  morefsevere.  For -by' 
7  4r  8  G^0.  IV.  e,  29.  «.  16.  (amended  as  to  pi:mishment  by  7  WiU,  TV^Sfl  VicLt.  90.)  if 
any  persoiv- shall  Meal  to  the  yalue  often  shillings,  any  goods' or  articles  of  jitlk^  wooUea, 
Ihien,  or  cotton,  or  oT  any  cftie  6r  more  of  those  materials,  moed  wiUi  each  otiier,  or  mixed 
with  any  other  ^material,  whilst  placed,  laid  or  expoeed  during  aAy  sttfge,'  proe^,  or  pVid> 
greso  of  manufacturet  in  any  building,  field,  or  dther  place^  be  shall  be  traqsporM  for  a 
term  not  exceediti^  fifteen 'years,  or  kss'thanten. years,,  or  Imprisoned  for  a  term  not  ex- 
ceeding  three  years,  with  hard  labor  imd^olittfry-boiifiAement,  if  the  court  think  fit,  during 


*.  Thraisum,  (says  Blaekitone^  wd'.  }7.  p.  237.)  was  the  standard  in  .the  titne  of  .king 
AtkeUtan^9.nd'he  observes  that  afterwards,"  in  the  reign  of  king /fenry  l*.{mp  shilling 
was  the  stated  value  at  the  Exchequer,  of  a  patfture-fed  px,  (X>iii(.  de  Scitec.  1. 1;  9,  7,) 
and-th^t  if  we  should  suppose  this  shilliog  to  mean  tliat  8oHdu».te^d^  mentioned  1^ 
Lyndeiritde,  {Ptfit,  I.  3.  c  13,)  or  the  72d^part  of  a  po^d  of  gold,  it  would  be  equal  to 
.  13s.  14<2.  of  thcjprcsent  sjtandardv  "  •      ' 

t  The  progressive  4'eductioA  in  the,  value  of  m<niey,  whild  deatlj^"  cont^tiued  to  be  the 
sentence  fot  theft,  to  the  same  .amount  as  before,  ji^stified  the  complaint  of  Sir  H,  SpeU 
.man^  {Glou,  350^)  that  while  ev^ry  thing  .else  living  became  dearer,  the  liie  of  man  had  ' 
continually  groD^n.  cheaper.  .  '     .       ^     ' 

t  3  Inst.  218.   Hawk.  5. 1.>.  33.  c.  36.   4  B(oci.  Com.  237,.    Thesd  dencnninfLtions'of 

grand  and  petit  larceny,  are  now  ,al  an  end,  by  7  ^T  8  Gfp,  IV.  e.  29.  a.  2.  whicb^gives  to 

.thefts  to  the  amount  of  twelve  pence,  and  under, the  saAie  effect  us  to  t^fts  of  greater 

amount    See  a  passage,  from  KBighX'9  Hi$t.  ofJEnglandf  B.  1,  c.  7.  in  a  note  at  Uie  ehd 

of  this  volume.  •  '  ..','.'-      "      '  . 
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«uich  it/iiptiwBnm^:  And  Vy  f«l.sl5,(«ineKled  at  to  jNmiflbMent,  hj  7  If 01.  IV:  4*  1  V^ef, 

C.30.)  if  «ny  peraofD  shalt  stiral  uny  iwrae^  mare,  gelding;  colt,  dr  fillj;  Or  any  bun,  ^ow,'ox, 
beiier,  or  calf ;  or  anjr  rate,,  ewe,  ebeep,  or  ktmb;  or  shaU  wMfolly  hill  any  of  Mcb'  cattle, 
wHh  mtent.to  eieal  the  carcaae  or  skin,*  or  any  fNirt  of  tbe^  cattle  lo  killed,  he-sl^all  be 
goilty  of  felahy,  and  bo  liable  to  tbe  eame  paakhmenta  asiaet  abov^  particularized^t  - 

/The  additional  aeverity,  in  theee  inMancea,  19  owing  to  the  difficulty  there  would 
other  win  be  iir  proaerving  goods  so  easily  carried  off*  Upon  which  principle  the  'Roman 
law  punished  more  seTerely  thah  other  thieves,  theofr^t  or  steaters'of  cattle,  <  ^.'47. 
t.  14.)  and  the  balnetf^rii.  or  snoJi  aa  stole  the^dothes,  of  persotis  who  were  washing  in 'the 
pabtic  hatha,  </&.  ^  17.>  Mb  which  constitotioiisseom  to*  be  borrowed  ^om  the-  laWof 
Aihtiu^iPott.  Aniiq,  6.  I.  e.  S6.)  And  so,  too,  the  anciertt  Goih$  pjinfahed  With  inirel«fll« 
lag  severity  thefts  of  cattle^  or  corii  that  was  reaped  anfl  left  on  the  field.*;^  Soch  kind  of 
property' whieh  too  htimaa  industry- can  sufficiently  g^ard,  being  esteemed  under  the  pe^' 
onliar  custody  of  heaven.    {Sliem,d9  Jute  ChihiU  &,  e,  5»)         .         - 

'The  dffenoe  wknoh  we  bave  been  hitHerto  oonsideripg,  is  iimple  laroeny  as  it  existed 
•It  oomman  law;  .but  in<countoJon  with  thift  oflfboce,«nd  proper  for ^  consideration  under  . 
the  same  head,  is  the  crime  of  «iifip/e  Uealing,  (or  thift)  ofihingw  fisf  Me  nbfeet  of  Uur^ 
em^  mt  ea^mom  law.    For  in  progress^ of  time  it  Was  found  nocOssary  to- extend  iBe 
proleeCion  of  the  penal  laws  to;  many  •of  those  subjecta  of  which  tbe  ancient  law  of 

reny  took  no  aooounti  and  acts  of  parltaAwnt  were  aooordingly  pasied  from  time 
time  by  whieh  punishments  were*  4mpoeed  ibr  thefts  committed  in  respect  of 
various  kinds  of  property  eo  circumstanced,  and  thou  jfh  these  statutei  hate  been  sinoe 
repealed,  the  same  general. object  has  been 'pursued  ift4he  1  SfB  O^oi  IVre.  29,'  passed 
•*For  oonsojidiiting  and  amending  the  laws- in\fiprg2c(nd  relative  to  larceny,  and  other 
offfetice^  oonneetcd  tnerewitb.**  ■  %  this  act' provisions  a>e  made  againststealing  **valu. 
ftble  securities,*'  such  as  bonds,  tnllj^  and  (he  like,  (7  Sf  8  <?so.  IV.  <s..29.  s.  ^,)  and  many 
oihoff  subjects  of  property,  of  Whieh  the  onomeratioo  will  be  found  in  a  note  i)ieloiw,t  so 
that  it  may  be  laid-^lown  in  general  terms^  that  stealing  has  nowbeoome  an  offence  liable 
to  punishment  or  pAialty  in  regard  to  all  movables  v^hateyee.  Wo  may  also  jemark 
with  respect  to  the  kinds  of  stealingthus  created  by  ^tute  in  supplement  to  tbe  aiicient 
law  of  larceny,  that  all  the  common  law-doctrines  relative  to  laroeny  which  we  haVe 
,  ^FMdy  had  occasion  to  notice,  ate  in  general  applicable  to  thefts  of  this  d^criptionalsoi 
iBtx  V.  8l  John,  7  G.  4r  P*  3^4  )  though  they«8re  not  technically  denominated  hroenies, 
(tee  Rex  v;  Gooeh^  8  C,  i^  P.  893 ;)  ainl^ebat  their  punishment  Is  iir  many  oases  identieaf. 
In  many  instanOes,  however^  they  do  not  amount  like  laroeny  at^common-law  to  a^fblony, 
but  to  a  misdemeanor  oniy,  and  are  visited  with  some  slighter  degree>  of  pboishmen^ 
and  Uiere  are  several  kinds  of*  them  not  Bosigi|ftble  to  U10  <»as8  04lAier  of  felony  or  misde- 
nToanor,  but  restrained  by  fixed  pecuniary  jielialties  omiy,jecoverable  in  a  summary  way 
by  inforittation  befbre  a  justice  of  the^ptoace. 

We^ve  seen  that  larceny  may  not  only  bosiinple,ibnt  oombined  with  eiroumatanees 
of  aggraVation,.^hioh  is  described/in  otar  books  as  mixed;  compound  or  complicated 
larteny,  (4  Bla,  Com,  239?.  HawhP,  C.  B.  h  ex,  33^  34 ;)  and  this  ianot  only  like  simple 
latoeny  fbloniods,  but  is  ielonyof  a  n^ore  penal  character.  We  will  therefore  now  consider, 

LarUwfffPom  adwoUing^iaaoi^ohop^  warihou^i  or  eauntii^Jumu* — ^Lareeny  from  the 

*  As  to  the  former  state  of  tb«  law,  with  respect  to  stealing  woollen  cloth,  linens,  fii» 
tiaps,  ealicoea,  dr  eottbn  goods  from  the  plaeo  of  manufacture,  see  2d  Car.  2.  e.^.  15  Geo. 
II.  e.  27. 18  Geo.  II.  c  27-^1.  C^so.  IIL  «.  41.  4  Geo,  IV.  c.  53.      .  , 

f  The.  pqnisbment  of  bo^so  and  cattle  stealinff  by  7  Sf  d  Geo,  IV.  e.  29.  t.  25.  was 
dftatb,^  as  it  had  previously  b^n,  (without  benefit  of  clergy,)  by  the  statutes  (now  repealed 
by  7  4*  8  Geo, IV.  c.  27,)  of  1^  Bdw,  ilea  12;  2  4^  Edw,  VI.  e.  33.  St  mizaheih,  e.  12. 
14  Geo,  II.  e.  6.  15  Geo.  II.  e,  84.  •  Afterwards  it  was  reduoed  by  2  do  3  Wi/i.  IV.  e,  62. 
to  transportation  for  life,  to  #hicht  by  3  ^  4  ^U,  IV.  d.  44.  previous  imprisonment  with 
Or  without  hard  laboor^  mijstit  iM'Siiperadded,' 

t  See  7^8  Geo.  IV.  «.  29.  t;  2 F.  as  to  sfealtpg  reoprda'and  judicial  documents;  a.  22. 
stealing,  or  destrbyiqg  wills;  s.  23.  stealing  documents  of  titles;  «.  2o.  deer*;  s  30.  hares 
or  conies j  $,  31.  beast^or  birds;  t.  33". 'pigeons;  s.  34.  fish;  i.  36.  oysters ;,s.  37.  ores  in 
mines,. dLc;  s.s.  38,69.  trees  or  shrubs,  dtc;  -s.40.  fencea,  stiles;  gates,  d&c;  s.  42.  plants, 
fruits,  Slc;  t,  44.  fiituresin  houses,  squares,  <^r  street  &nces;  7  Will,  IV.  4r  1  Vtcl.  e,  87. 
f .  8.  as  to  plundering  wrecks ;  S  if  9  Vieh  c.  47.  as  to  stealing  dogi^  A  variety  of  ante, 
cedent  statutes  that  bad  Keen  passed  with  the  same  object  of  supplying  the  defects  of  the 
SAcient  Uw  in  this  |iarlicular«  and  that  are  aotioed.by  Blacketone^  voL  iv.  |k  233,'dtc.  ar« 
now  repealed  by  7  4r  8  Geo.  IV. «. 27.  *'        « 
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boom,  ibougk  it  soems  to  hxT^  ahi|fher.diffiBer  of  gwiSt  than'iimplB  UrooBf,.yel  was  not 
ntvairdistin^aUhed  from' the  other  %t ^common  ]aw,-(/&t0ik.  P»  C,^,  |;e.  36.)  OQlesi  where 
il  were  accomp^taied  W/i^  the  circnmstaii^es  of  breakinjr  the  houee  by.pight^  and  then  it 
&U  under  another  descriptido,  viz.  that  of  burglaTj'-.  Sutaftdrwardsiby  sereralactsof 
parliafnent,  the  hut<)ry'of  which  ia  in^exddoBly  dedaced  hj  a  learned,  modern  writer, 
(Barr,  on  SktiuUs^  375,  Sfc.)  whorhas  ahown  them  to  have  gradnallj  ariaen  from. oof  im- 
^OTementa  in  trade  .atid  opulence,  the  benefit' of  clergy  waa*  taken  from  lareeniea  com- 
mitted, in  a  faouM  in  aUnoat-everj instaboe,  «a  alao.from  (hoee  committed  in  ahope,  waro- 
heH80«,>qoach*bod9e8  or  stable*,  so  that  the  capita  sentenec  to  which  they  were  subjed  as 
larcenies  iook  effect. ;  These  acta, -however,  are  aQnow  repealed,^  and  the'  present  law  oa' 
the  aubjeet  is  governed  by  7  ^  8  Oto*  tV.  e.  39.  and  7  '  mU,  IV.  ^  1  VieL  c.  86:  By 
the  first  of  these  acta  amended  aa  to  pvmahmentV  7'  WUL  IV«  4r  I  Vkt  e.  90s*  if  any 
persoQ'  sfiall  break  and  enter  «ny  dwellinglhocfisa  and  steal  therein  any  chattel,  money.or 
vahiabie  yecurlty  to  any  Taine  K^iatso^veri  or  ^all  break  and  -enter  «i|y  boilding  and 
•teal  therein  ahy  ehatt^l,  money  or  valnable  'aecnrity^aoch  bmlding  being  within  the 
oortilage  of  a.dwelling-hoqse  and  octfopied  therewith,  but  not  being  part  thereof  accord^, 
ing  to-the  provisions  of  the  firstrmentioned  act,  (7  ^  8-  0eo.  ly.  e.  99.  •.1>30  or  b^bH 
break' or  enter  any  8liop,t  warehouse  or  countiagJkouse,  ^ad  ateoj  therein  any  chattel, 
money,  or.  valuable jiteority^  the  o^nder  in  an^  of  >'auch  caaea  ahall  be  trailBported  for  & 
term  not  exceeding  fifteen  years  idor  leas  thanjten,  or'be  impriaoned  for  a  termr  not-cx- 
ctoeding  threis  years,  to -which  impViaonment,  hard  labour,  andaolHary  eoqfifienient  ibay. 
be  aoperadded.if  the  court  think  fit^  siLnd  i(  u  further  ^acts^  bflAQ  Gea.  IV.  e.  9». 
a.  12.  (amended'  aa>  to  puwshment  by  7  WiU.  IV.  ^  1  Vict.  e.  90.)  and  7  WUL  IV.  ^ 
1  Viet.  6. 86.  t.  5.  that  whoeVer  shall. steal  in  any  dweUiag*hoi|se  any  chattel,  money  or 
valuable  security,  to.  the  yalue  in  the  whole* of  nve  pounds  or  more,  or  shall  afeal  any 
property  in  anv  dwelling-house,  And  .shall  by  any  menace  or  thi^at  pttt  anv  one  being 
thereiti.in  bodily  fear,  shaH  b^  guilty- of  febny-,  and  liable  to  the  aame  pontal^nenta  aa 
last  abdv%  particularizedit     •   '  ^- 

,  Latcmy  Jrmn  n  thwch^  or,1[aa  it  is  aometimaa  called)  oacitiUgo^.  By  ftat  23s  tltn, 
VUI/e.  1«  and  1  J9dn.  VL  c.  12.  it  waa  fetofiy  without' benefit,  of derf^.ta  commit 
larceny  above"  the  value  of  twelvepencc  in  a  churph  w  chapeL  (fNM<,|y.'518.)  Bat  these 
statutes  are  now  repealed  j  ^At\iiy'l  ^  %'Ow.Vf.*,^^.9.\^.\%xa&n^nA  aatd.punislu 
ment  by  5  ^  6  IVtU,  IV.  e.  81.  and  6  ^  7  Wtii.  IV.  c.  4.)  if  any  pawn  shall  break  and 
inter  any  church  or.chapel,^  add.abaU'  steal'therein  any  chattel,  or  having  stolen  any 
chattel  in  any  church  or  chapel^  shall  break  out  of  the  sam&,.he  shall  be  transported  for 
Ii(e^  or  not  less  than  Mven^years,  or  imprisoned  for  not  mora  than  three  years,  with  hard 
labour  and  solitary  oonfioement  at  the  di>^rotioa  <^the  ooi^  or  judge  during  Uie  period' 
of  imprisonment.  ;    ^  r- 

hatttwy  ffm^  t^s  pertpn^  which  is  either  by  |n^ea(e2y.atea{tng,  or  by  open  and  violent 
assaolt,  UBuallgr  cajled  ro^erff*  -  The  offence  ofprivaUly  Healing  frovn  a  man^a  person,  aa 
by  picking  his  pocket,  or  the  likCi  privily,  without  .his  knowledge,  waa  debarnsd  of  the 
benefit  of  ihe  clergy  so  early  as  by  the  statute  8  Eliif.  e.  4.1(  a  severity. which  aecms  to 
be  owing  to  the  ease  with  which  offences  aci  committed^- the  4ifficulty  of  guarding 
against  them,  and  the  boldnesa  ^ith  which  they  werepraotiaed  (even  in  the  queen*s  court 
an^  preaence)  at  the  time  when  this  statute  was  ma<iie,  beaidcfs  that  thia  was  an  infcinge- 
'  .    ■  _    •  .         .  ^     .    •.       • 

*  It  had  been  ^previously  amended  aa  to  punishment  by  2  SeS  WUL  IV.  t,  69*  and 
3  A-4  WiU.lV.c.44.  .  . 

T  To  fall  undef  this  description  the  placermust  be  a  shop  for  the  sale  of  gpoda,  and  not 
a  mere  workshop.    Reg,^.  Sa^nder*,9Q,^Sf^  P.  79. 

t  Thaformer  state  t>f  the  law  as  to  larceny  from  a  house,  shop,  &.c.  was  verv  compli. 
cated.  Itdependedonstatotea5  4i^6£d^io,  VI.«.9.3dJBItjr.c.  lS.3dr  4  W.ifM.a9. 
10^11  m2Z.III.  c23;  aUwhrcharenowrcpealedby  7  ^8(7ee.  IV.e.  37.  By  these 
statutes  the  amount  of  the  property  stole'n  as  being  above  twelve  pence,  or  of  the  Value 
of  five  shillings  or  forty  shillings  constitQtod'ki  the  several  caaea  respectively  ^  material 
ingredient  in  the  offence.  ^      > 

§  As  to  what  buildings  come  under  this  proyision,  vide  Rex  t*  Wheeler»  3,  Car.  4r  P*^ 
$85.    Rex  V.  Riehardton,^  Car'.  Se  P.  335/  Rex  v.  AtxdiH  %  CJr.  6l  P.  442.    Reg.  v. 
£ttftw,  1  bar.  ^  JV.  298.  .  "'  ..  .  . 

D  This,  it  will  be  observed,  applies  only  tp  "the  case  where  the  thing  stolen  wafiH>f  the 
vajae  of  more  than  twelve  penee;  lor  if  it  vhtn  below  that  value,  so  as  to  reduce  the 
offenice  to  petit  larceny,  there  was  no  need  of  the  benefit  of  clergy,  thtfaentence  not  being 
capital,    /fatalr.  P.  p.  6.  h  e.36.-t,  4.         .        .    ., 
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nient  t>f  pMperty  in  th^maiiaal  oeciipaiion  or^carporsl  pbiMMio^'dfUie  owner,  whiob 
wu  an  effenee  evei^  in,a  ttat^  of  nftlure:  aijd  tfaarbfoFe  tbo  9acevlari{,  or  cut-puraet, 
were  more  sev^ely  pupiahed  tbali'Coauiieo  thieTes^by  the  Roman  and  Athtniah^wsl 
(i^.^47. 11.  7.  ^ott.  ilfitt9<  1. 1.  e.  2€.)  Bot  thia  statate  la  ooW  repealed  t^^  7  ^r  8  Ge9, 
vl¥.  e.  97*  and  new  proviaonn,  of  whieh  we  ehdU  preiently  have  oecasioa  to  ^peak  more 

atlarge^awmadeby?  WiillY.^'l  rikrf;<?.^7.  ■ 

'  Open  and  violent  larcenyifroiD  the  -person  or  robbefy,  the  roptn^of  the  civilian^  is 
tfaennlawfui  And  forcible  taking  from  ^  the  person  of  another  of  gtoods  or  molie^  to  ady 
▼alae^by  violence-  or  potting  him  in  ftar.  ^Matok.  jP.  C,  6.  l^c«  34,  a.  9.  1.  Ther^ 
must  be  an  UQlawilil  takibg,  otherwise  it  .is  no  rol^bery.*  On -the  other,  hanfl;  if  the 
ihief  liaving  once  takeil  a  purse  reborns  it,  still  it  is  a  robbery.  Jiex  ?.  J2eat,  1  Leaeh^ 
«C  C^8.  2f.  It/is  immaterial'  of  what  Talne  •the  th^iff  taken  is,  a  penny  as  well  ^  a 
pound,  thus  forcibly  extorted  makes  €  robbery.  HBiwk^  P*  €,  6. 1.  e.  34; «« /16.  3*.-  Lastly, 
Uie  taking  must  be  6y  force  or  a  previous,  putting  id  fear,  which  makes  the  violfa,tibn 
of. the  persbii  more  atrocious  than  privately  stealing.  *  For  according  to  the  maxim. of 
the  pivif  Uw,  {Ff*  47.  I^i  zxii*)  fvi  et  rapait  fur  tmprefrtor  the  md^ur»  *  This  pr^ 
vious  violence,  or  pnitipg  in' fear,  is  the  isriterion  that  distinguishes,  robhery  |r6m  other 
larcenies.  For  if  one  privately  steals  a  chattelofroio  the  person  of  another,  and  aAer-  ' 
wards  keepF  it  by  putting  him  in  fe^ir,  this^is  ho  robbery,  for  the  feafr  is  subsequent: 
ipo9t  p*  534.)  Not  that  it  ia  indeed  necessary,  though  usual  to  lay  in  the  indtetment 
that  the  robbery  was  committed  xby  putdng  vniajtar;  it  is  sufficient  if  laid  >o.  be  done 
by  wolene^  XTnn*'Term^  3  iishe,  by  all  tbe  judges.)  And  when  it  ia  laid  to  be  done 
by  potiting^  into  fear,  this  does  not  imply  any  great  degree  of  terror  or  affright  i^i  the 
party  rol)£eds  it  ia  enough  that  'ad 'much  fovee  or^tbreiateilmg  oy  word  o^  gesture  4)e 
used.as^  might,.create  an  apprehension  .df  danger,  or  induce  a  man  to  pert.wi^  his  pro- 
perty without  or  against  hia  consent  (Feat  12&.)  Thus  if  a  man  be  knocked  down 
wilhottt  previons  warning,  and 'stripped  of  his  property  while  senseless,  thotigh  strictly 
he  qumot  be  said  to  bepuf  into  fear^  yet  this  is  undoubt^iy  a  robbety..  Or  if  a-person 
■with  a  sword  drafrQ-  begs'  an  alms,  and  I  give  it  to  him  throbgh  mistrust  and  appre- 
.faenaion  of  violence,  thia  also  ialla  withip  the  definition  of  liieiaame' crime.  .  ffavjk*  P.  0, 
4>.  1,  e.  34,  a.  8.)  So  if  under  a  pretence  of  aale  h  man  feroibly  extorts  money  firom 
another,  neither  shaU  this  siihteriuge  avail  him.  But  it  ii  doubtful  whether  the  forctiiig  '• 
a  higgler  br  other  chapihan  to  sell  his  war^  and  giving  hinMh^  fiiM  value>of  them, 
amoulits  to  sd  heinous  a  crime aa robbeQr..  {Ibid.  a..l4«)  This  species  of  larcseny  was 
debaried  of  Ihe  benefit  of  clergy  by  .statute  93  /fini.  VIII.  c.  1,  and  other  sufaaequent 
atattttesrnot  indeed  in  general^  but  only  when  committed  in  a  dwelling-bpuse  or  in  or 
near  the  king'a  highway*  A  robbery,  therefore^  in  a.  diatant  field  was  not  punishedf 
with  d^th,^^»at;»..535,)  but  wka  open  "to  the  benefit  of  clergy  till  the  statute  3  ij^4 
'W,Jir  V-  c*  9i  which  took  Away  clergy  firom. botli  principals  and  acoessafies  before  the? 
fiict  in  rbbbeiy  wheresoever  combiitted. .  But  all  these-atatutes,  as  well  as  the  8  Eliat,  e,  4, 
widt  respect  to  privately  stealing  fVom  thepersons^are  now  repealed  by  7  ^  8  Geo,  IV. 
t.  27tf  And  by  7  WiU,  IVt  Sf  1  VUL  e,  87,  provisifma  are  now  made  against  both 
Bpecjes  of  offenc^,  with  distinctions  as'tegards  robbery,  suit&ble  to  the  aggravations 
with  which  that  crime  may 'have  beei^  Ooqanitted*  This  statute  enacts  that  whosoever 
«Hall  rob  any  person^  and  at  Ma  time  or  immediately  ht^re  otimmediately  after  ouch  rob' 
bery,  ehoU  etab^  cut,  or  tpound.  any  perton^  shall  sofiSMr  death,  and  that  whoever  being 
arm/^  with  any  tffenovce  weaptfn  tn*  tnotrvment  ehM  roft  or  aooauU  totXA  intent  to 
rob  any  p§r$bn^  or  shall  toge^er  with  ono.  or  mora  person  or  per<9ona  rob  or  andult 
with  intent  to  rofr  any  peraoih  or^  ^haU  rob  any  perolm,  and  at  the  time  of  or  tmme- 
diately  before  or  imme^ately.  after  iuoh  tobbery  ehmU  bfoi,  atriite,  or*  ti aa  an^  other  per- 
oonal  vidience  to  any  person^  shall  W guilty  of  felony  and  -be  tranapdrted  for  life,  or  not 
less  than  fifteen  years,  or  imprisotiedt  fer  rtot  more  than  three  years  r  that  whoever  shall- 
aeeuae  or  threaten  of  eueh  abofnina&e  crime  ae  in  the  act  apecf/Sed,  or  ofnny  attempt  or 
oidititation  thereto,  and  extort  property  by  eueh  intimidation^  ahall  incur  the  like  penalty; 
that  w)ioever  ahall  rob  any  peraoni,  or  steal  any  property  from  the  perooH  of  another. 


*  A  mere  attempt  to  rob  was  held  to.be  a  felony  so  late  as  Henry  TVb.  time:  poit 
p  53^;.but  afterwarda  it  waa  taken  to  be  only  a  misdemeanor  until  7  Oeo.  II.  e.  2fl, 
which  made  if  tranaporta^le  felody.  Thia  atatote  waa  repealed  by  4  Oeo,  IV.  c.34,  which 
ia  itaelf  repe^ed  by  7  ^  ^  Geo.  IV.  e.  27.  A^d  aa  to  the  present  law,  vide  7  WUl,  IV.  A 
I  Vict.  c.'87.  '  '  ^      .  '  .  . 

t  In  any*  case  in  which  impilaonment  may  be  awafrded .  tinder  thia  atatote,  hard' 
'labou  and  solitary  confinement  mij  be  added.    7  WHLIY,  4r  ^  Vict,  c,  87,  a.  10. 
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t 

■IiaII  be  transported  fthr  «  teim  not  ezoeedin;  fifteen  jfm  not  ItMTihBn  teii,  or  be  ko. 
.prifloned  for  not  more  than  three:-  that  whoever,  iiiall  catavU  any  penon  itoit& .  mteitf  to 
robt*  irihall  be  guMifttf  ftlony,  and  'be  impriaoned  for  not  mor?  <than  tbrefr  years;  aod 
that  whoeveir  wHt^'minaeiB  orfore^BhaU.diiKttndatnfjtroptrty  of  any  person  with.inteat 
to  $teal  the  fftme,  BhaU.hfcar  the  like  pehalty.  In  eonnexron-^kp'  with  the  oSbnCe  com- 
prued  in- thia  etatate  of  extortinn^.  money  by  threat  ■  of  accnaation,  we  may.  notice  the 
fproiri&ion  of  the  prlorNact.  of  T.^r  S  G^,  tV,  e.  3^,  #.  6,f  by  which  H  is  enacted,  tbat  if 
any  peraonahall  Isnowingly  send  nr  deliver  any  hitter  ct  wviUhg,  iiemandin^  of  any 
person  with  m^snaoea;  Kn<l:  witboot  reasonable  or  probable  caose  any  chattel,  money,  dr 
valuably  security^  Or  ahall  aecose  or  threaten  ta  aectipe,  or  shall  l^iowingly  sepd  dr  de- 
Uver  any  letter  ^ir  writtn§^ accusing  or  threatening  to  aocuse'any  person. of  a  orime 
punishable'  by  law  with  death,  transportation,  or  pillory,  or  of  any  assault  with  intent 
"  to '  commit  rape,  or  qf  "atiempt  to  '.oonjimit  rape,  of  of  any  such-  infamous  crime  as  in 
the  act  motioned  ^ith  intent^  to  extort  any -fibatteU  money,  or  valuable  security,  such 
ofiifiader  shall' be  guHty  of.^ony,  and  be  trahapoi'fed  for  life  or  toot  lejw  than  seven 
years^  or  imprisoned  twilh  6i  without  hard  labour  and  aolitiry  .confinetnent)  for  nek 
more  tHkn  four  years ^  ind^  if  ainale,  be  ence^  twice,  or  -Ithrice  whipped,  if  the  oimrf 
think  fit,  in  addition  to  the imprisonmentf  '  •         ^. 

JUtroeny  byderkt,  ssmante,  or  %r^siite«»^SpeciaI  promaion  afirai.nat  larcenies  by  secvuta 
wns  made  by  the  statute*  33  i2en.  VI.  c.  j.  and  91,  Hen,  V[II.V.7.vS^  anie^p,  513. 
-nOe  1 6.  both  which  -are  ^ow  repepjed  by  7  4^  &  Oso.  IV.  c..S7. '  But  by!  ^B  Geo.  IV. 
e*  29.  a.  46,  it  is  provided  that  if  an^  clerk§  or  servantD'shall  steal  aiiy  chattel,  money,  or 
valuable  security,  bebnging  to,  or  m  the'  possession  or  power  of  bis  neater,  he  shall  be 
transported  fj^r  a  iepm  not  eaeeeding  fourteen  yeary,  nor  less  than  4wven  years,  or  im^ 
prisoned  (with  or  without  hard  labour  and  solitary  Confinement)  for  ajterm  not  .exceeding 
tbree  yearsrahd  if  a  male,  once,  twice  or  thrice  whipped;  if  &e  eourt  think  fit,  in  addi- 
tioii  to  the  imiArisonoMint.    In  additibn  to  which  there  are  epparate  provisions  agtinst 
tmhexzlemeni,  a  crime  distinguished  JT6m  larceny,  properly  so  called, .as  being  eommil-. 
ted  in  respect  of  property  which  is  not  at  the  time  in' the  actual  or  legal  possession  of  the 
•wnerj'!  A*  to  this,,  it  is  enacted  by  the  same  statute;  oect,  47,  that  if  any  clerk  oT  ser- 
jvant,  or  any  person  employed  for  the  purpose,  or  in*  the  capacity  of  a  ^lerk  or  servant, 
shall  by  virtue  of  such  employ m^ntf  receive  or  take  idto  his  possession  any  chattel,  nsoney, 
or  valuable  security  for,  or  itt  the  name,  or  On  the  jiccount  of  his  master ,Y  and  shall  ftav- 
duientlin  embezzle  the  same,,  or  any  part  iHereof,  every  such  offender  fchall  be  deemed  to 
hav^  foloniously'st(rien'  the  same,  and  shall  snflbr  the  s^me  punishment  as  last  above  par- 
ticnlarixed:  an4  by  oeeti  49,  thst  if  any  mbrtey  or  security  for  Ihe  payoient  of  money, 
shall  he  intrusted  to  any  banker,  liierchant,  broker,  attorney,  <>r  other  ag^nt.  wfth  aiiy 
dire6tion  in  writing,  to  apply  s|ieh  money,  or  i^ny  part  thereof,  or  the  prooeed8,^er  any 
part  of  tb0  proceeds  of  such  secdrity,  for  any  pjirpose  specified'in.sndh  direction,  and  he 
ahall^  in  violatidn  Of  goc^i  faith,  and*  contrary  to  Uie  purpose  so  specific,  in  any  wise 
ooinyert.  to'Jiis  own  use  or  1>enefit  *uch  money,  security  or  proceedis  or  any  part  thereof,** 
«very  such'offehder  shall  be  guilty  of  "n  raisdemeahor,  and  b^  transported  fot  a  term  not 
ex'ceeding  fou^teen^eara,  or lesa  than  seven  years,  or  sufl^r  such  Otilor  punishment,  lij 
fine  or  impk'isonmeftt,  or^both;  as  the  eourt  shMl  award,  and  thaf  if  any  cbattd  or  valu. 
able  aocurity,  <or  any  power  of  kltorney  for  the  sale  or  transfer  of  any'ahare  or  mtereat 
in  any  public  atook  or 'fond  of  this  country,  or  any  foreign  stats,  or  in  any  fund  of  any 
body  corporate,  dompany  or  ieeiety  shidl  be'intrustAi-to  any  banker,  merohant,"  broker, 
attorney,  or  other  agent*  for-  aafo^^stody,  or  for  any  specif  purpose,  without  any  autho- 
rity-to  sell,  negotiate^  {ransfer  or  plefdge;  and  he  rtia^l,  in  violation  of  good  fiitthy  and 
contrary  to  the  object  of  the  trust,  tell,  negotiate,' tranfcfoT,  pledge,  or  in  any  manner' 
convert  to  his  own  use  or  benefit  such  chattel  or  security,  or  the  proceeds  of  the  same,  or 
any  part jthereofi  or  tbesharoor  interest  in. the  stock  Or  fund,  to  which  such  power jof 


*  As  to  this  prov!pion,-etdc  ^f  •  v*  ^^^^  1  Car*  4r  ^'  ^6*  ' 
:  A  Et  tide  ok  to  letters, threatening  to  kilf,  botn,  &&    4  Geo.  IV.  c«  54,  a.  3. 

I  As  to  what  is  A  threatening  letter  under  this  statute,  etde  Rex  v.  Piekford,  4  Cer.  ^ 
P.  227, 

§  As  to  larceny  by  a  cl^rk  in  a  public  office,  pide  Rex  v.  LoveUy  2  itf.  SeRob,  236. 

II  As  to  who  is  a  servant,  within  the  meaning  of  this  section,  vide  Reg,  v.  Haydan^ 
1  Car,  Sf  P.  445,  ^ 

T  Embezzlement  of  money  hf  a  servant  not  authorized  tb  receive' it,  is  not  within  thia 
eection.  Rex  v.  Tkorley^  )  if.  6.  C.  R,  343. 

**  Aa  to  thb  provision,  see  Rexy,  Whiie^ 4  Cor.  ^  Pay.  4(i» 
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attotney  sliall  ^rolatei^or  any.  put  tberedf,  ov^rysuch  offender  Bhall  incarthe  eanifi  ^e^ol. 
ties  ae  are  imjxwed  4n  the  oasQ  last. before  mentioned.*  It  is  provided,  scc^i>0>  howeyerf 
tiiat  this  •shall  not  afiect  any  trostee,  in' or  under  any  instrument  whatever,  er  any  mort- 
gage of  any  property,  real  or.persbnalt  in  respe/it  of  any  act  doge  by  such  trustee  or 
-mori^agei»^.in' i^elatioo  to  th^  ptup^iy  comprised .  in,  or  afitected  by  any  such  trustor- 
.  fiiortgage,  nor  shall  restrain  any  banl^eri  rodr chant,  broker*  attorney,  or  other  agent,  fifom 
.feceiviog  any  money  wbicli  sball  be  o|^  become  actually  due  andpaysbld  upon  any  vafo- 
"kble  security, ^acoor^ing  to  the  effect  and  tenor  thereof,  in  sueh  manner- as  he.-migl^t 
otii'envise  have  done,  nor^ftom  scUuiig,  transferrifig,  or  otherwise  di^poshig  of  any  s^c^- 
riCJee  or  effects  in  bis  possession,  o]|x}il  which  he  shall  bas^  any  Hen,  i;Iaim,  or  demand,  . 
entitling  Junk  by*  law  so  to  do, .unless  such  sale,  tranter,  or  other  disposarshajl^ezten^  to|i 
greater  number  or^part  of  such-  securities  or  effects  than  sha(l  be  requisite  for  satisfying 
Mich  lien,  claim  or  Remand.  By  tbe  same  statute,  sect.  51,.  it  is  enacted,  that  if  any  factor 
.or  agent,  intrusted  fbr  the  purpose  of  tfaje,  with,  any  goods  or  merchandise,' or  intnutdd 
'  with  any  biU  of  lading,  warehouse  keeperV  or  4rhatfinger*s  certfficate,  or  Warr^  ^ 
order,  for  delivery  of  g(k)ds  or.  merchandize,,  or  any  of  the  paid  dnaumonts  as  a  sec^ritjy  , 
fct  any  muney  or  a,ny  negotiable-  insffUB^eint,  borrowed  or  received  by  such  factpr  or 
agent  at,  qr  before  th^  ti/neof  making  such  deposit; or  plcdge>  pr  intended  to  be  ther^- 
a$er  boirowed  or  roceived^Jie  shall  incur  the  same  peofijties  as  in  the  l^o  former  qasos, 
likt'that  no  suoh  factor  or  agent  ahaU  bo.  liable  to  prosecution  for  depositing  or  pledging 
any  suob  goo<fs  or-.merchandiie,  or  ^any  of  the  aforesaid  documents,  in*  case  the  same 
shall  not  be  made  a  security  for,  or  subject  .to,,  the  payment  of  any  greater  sum  of  money 
than  the  amount,  which  at  the 'time  of  such,  deposit  or  pledg^,was- justly  due  and  owing 
to  such  factor^or  agent,  fl'om  hiibpriniicipal,- together  with  the  4wount  of -any  bill  or  bills 
of  exchange,  drawn  )>y^ot  on  account  of,  such  principal  and  .acjceptor;  by  si^ch  factor  or 
agent,  ^  ^ 

"  Lar6em^  m  rdatibn  fo  tU  p9$Uqffiee.^^j  7  WiU,  IV.  ^  1  Viet.  e.  3Q.  s.  25,  evety 
^peirson  employed  under^the  post'pffice  who  shall,  cootrajcy  td  his  duty,  opQU  or  procure 
or  suffer  to  be  opened;  of  wilfully  detain  or  dejay^or  procure  or  suffer,  to  b6  djetained  or  . 
^delayed  &  pest  letter  shall  be  guilty  ofa  misdemeanor,  and  punished  by  fine  or  imprison-' 
xnent,  or  both,  as  to  thevcourt  shall  seem  meet  By.  sect.  86,  every  person  so  employed 
who  shall. steal«pr  fbr  anv  piirpose  <nU)eazle,  seerete,  or  destroy- a  post  letter,  shall -l^ 
giiilty  of  felony,  punishable  with  transportation  &r-seyeq  Tears  or  imprisonment  not'  ex- 
ceedingxjthree  years ;  and  if  any  letter  contain  any  chattel,  money,  or  ;raluabl^  security, 
then  wilKHrapsportaUon  for  lifb.t  By  sec^  32,  every  person  so  employed  who  shall  steal* 
or  &r  any  purpose  embezzle^  secrete,'  or  destroy,  or  wilfully  detain  or  delay  in  the  courie 
of  conyey^ce  or  delivery,  by  post  any  prin]ted  v<rtes.or  proceedings  in  parliament,  or  nny 
printed  newspaper,  or  other  printed  ^per  sent  by  post  .without  oover^  or  in  covers  open 
.at  the  sides,. shall  be  guilty  of  a  roisdemeanori  punishable,  by  fipe  or  ImprisonmotUt^  or 
both,  as  to  the'court sbsii  seemLmeet.  Thdse  provisrons  relate  only  to  offences  by  per- 
sons employed  in  the  department  of  the  post-office ;  4>ut  by  teeU*  27.  and  28,  every  persoo 
who.  shall  steal  out  ^  a  post  letter^bag  or  a  post  latter  from  a  post  letter-)i>ag,  or^ftom  a 
postroffice,  or  officer  of  the  post,  or  -a  mail,  or  shall  stop  a  mail  with  intent  .to  rob  or 
search  the.  sapie*.  shall  be  goiUy  of  ibiooy,  and  be-iransported  for.life.t  By  eect.  29',  £yery 
person  who  shall  steal  or  unlai^fuHy  tak^  ai)7ay'a.po6t  letter-bag,  sent  by.  a  post-office 
packet,  or  a  letter  byC  of  any  such,  bag,  or.  |haU  unlawfully  open  any  such  bag^shaUbe 
guilty  x)f  felony,  and  transported  for  a  term  not  exceeding  fourteen'  years.  By  sm(.  30, 
every  receiver  of  a  {>ost  letter,  post  tetter>bag,  chattel,. m^iey,  or  valuable  security  felo- 
iiiouffly  stdten  under  the'  poit-bffiee  acts,  knowing  .the  same  to  have' been  so  stolen,  shall 
be  guilty  of  felony,  and  transported  for  life.  By^ecU  3i,  every  person  who  shall  fraudn- 
lonUy  rdtain,  or  wilfiilly  .secrete*  or  keep,  or  detain,  or  being  required  by  an  officer'^^of  the 
post-office,  neglect  or  refuse  to  deliver  upj^  post  letter- which  ought  to  have  been  delivered 
to.  any  othi&r  person,  or  a  post  letter-bag^  or  post  letter  Which  shall  have  been  sentand  lost, 
sh^ll  be  guilty  of  a  misdemea>ior,  jmnishable  with  fine  and  imprisonmnent  And  by  tecU, 
41  ^  42,  it  is  provided  generidly,  tnat  every  person  convicted  of  an  offeifce  for  which 
transportation  for  life  is  award^  By  that  aot,  shall  be  liable  to  be  transported  either  for 
life- or  anytime  not  less  than  sevefi'years,  or  imprisoned  for  any  time  not  exceeding  (our 
years ;  and  th&t  every  person  eon^icted  of  any  offence  punishable  according  to  the  post*  _ 
office  acts  by  transportation'^  for  any  time.nbt  exceeding  fourteen  years,  shaU  be  Uabje  to 

*' As  to.this  section,  tide-Re^  v.  NetUetou^  R.3f  M,  259. 

t  As  to  this  section,  uiils  JStf^.  V.  Ai<Mofi>,  1  (W.4r^-320;  Reg.  y.  Menfie^  lb,  fiBi, 

t  As  to  these  proyisioju^OM^  Reg/Yt  Ha/tUy^  1  Car*  ^  Sir,  89.. 
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be  truwficyrted  tar  any  time  not  exceed  w  fbaiteeQ  yean,  or  lev  timnes^Bii 
imfiriBODed  for^anj  time'  not 'exceeding  tnree  yea^;  and  that  ki  allcawa  of  imprii 
ment^  the.court  knay  soperada  hard  Jalx>br  and  aoUtaxy  unpriBODine&L* 
Ofii^noes  ayainat  the  fi^ffat-affice  in  the  Uniifd  Staieg  consbt 

^Fir'tt,  Of  robbing  of  the  maiJ;  and  Seetmd,  Of  Igacepi^  or  embezzlenMnt  from  the 
mail.    ." 

Th^  act  of  Nbrch  3i,  ]825,  profidea  thai  if  any  peraoli  afaaO  rd>^any  terrier  of  the 
mail  of  t^e  tJi^itefl  Statea,  or  other  peraon  eQtrnated  thel'ewith,  pf  voch  mail,  or  of  poft 
thereof, auch  offender  pr  offendera  «l^ll,on  covrioiiop,  be  iuyiriaoned  not  leiiB  thaB> fi^e 
yeara,  nor  exceeding  ten  yeara;  and  if  convicted  .a  aecond  tinle  of  alike  offence,  he  or 
wey  ahail  aoffer  death;  or  i^-in  effecting  auch  robbery  of  the  mail  the  firat  time,  the 
•offender  aball  wound*'the  peraen  having  cuatody  thereof  or  pot  hia  tiib  Jn  jeopardy,  bj 
the'  Oae  of  dangeiboa  weapons,  aoch  offender  or  offendera  ahaJl  auflfer  death.  And  if  any 
,  peraon  aball  attempt. to  rob  the  mail  of  the  United  States,  by  aaaaoliijig  the  peraon  heviiig 
;cttatody  thereof^  shooting  at  hiifi,  or  hia  horse  or  mole)  or  threatening  bim  with  daa- 
^roiia  weapons^  and  the  robbery  is  not  efieotedy^every  such  pffender,on  conviction  there- 
of, shall  be  pnoiahed  by  impriaonraent,  not  leaa  than  two,  nor  exceeding  ten  yeara..  •  And 
if  any  peraon  ahaU'  steal  the  mail,  or  aball  aieal,  or  take  from,  or  otttof,  wiy  mail,  er 
from  or  out  of,  any  poat-ofl^ce,  any  letter  or  packet f  or  if  anypecaon^a|iall  takeilbe  mafl, 
or  any  letter  or  packet  theiefrom,  qr  from  any  pocit-oiffice,  whether  wit|i  or  without  the 
cotneitt  of  the  person  havios  custody  thereof,  and  ^hall  oped,  emb^sle,  or  deatrej^any 
iueh  mail  leUeri  or  packet,  the  same  cdntaioing  any^  article  of  valqe-or  evidence  oif  aey 
debta  due^  demand,  eight  or  claim,  or  any  releaae,  rdeeipt,  iioqnittance,  or  diachatj^  or 
any  other  article  paper,  o^  thing  mentioned,  aa  deacribed  in  thf  twenty-first  eeotion  of 
th^a  act:  or  if  any  person  shall,  by  fraud  or  deception^  obtain  from  a^y  peraon  having 
cuatody  thereof,  any  mail,  letter,  or  packet,  Containing  any  article  of  valiie,  or  evidenee 
thereof,  or  either  of  the  writings  referred  to,  gr  next  above  mentioned,  sQch  ofiender  or 
offendersr  on  conviction  thereof,  ahall  be  impria6ned«  not  leaa  than  two,  nor  eyoeedio^ 
texv^eara.  '      •      . 

And  if  any  person  ahall  take  any  letter^  or  packet,  liot  eontmniog  any  a^ole.of  value 
ot  evidence  thereof,  out  of  a  post  office,  or  ahajl  open,  any  letter  or  packet  ifhich  afaatl 

'  have  been  in  it  poat  office.  Or  in  custody  of  a  mail  carrier^  before  it  ahall  hare  been  de- 
livered to  the  peraon  to  whom  it  is  directed,  with  deaigii  toofaatructdie  corzeepondeaee, 
to  pry  into  another'a  Voainess.or  secrets;  or  eliaU  secrete,  embezzle,  or  destroy,  any.  auch 
^rnail,  letter*  or  packet,  suqh  offender  upon. conviction,  shall  pay  for  every  auch  ofleni>e,  a 
gum  not  exceeding  five  hundred  doUara  and  be  impriabned  ndt  exceeding  twelve  montha. 
(Act  of  dd  Marbh,  1825,  tecti  d2,> '  Petert*a  JSlatfites  at  large,  Vd.^  IV.  p.  107-IOd. 
.  If  any  -person  shall  Hp,  cut,  tetf^  butn,  or  otherwise  inj[ure,^any  valise,  portmanteau,  or 
oth^r  bag,  uaed.  or  deaigned  to  be  naed,  by  atty  peraon  tding  under  the  authority  of  the 
postmaster  general,  or  wny  person  in  whom  ma  powers  ate  vested,  in  a  convcgrance  of 

«any  moil,  l^ter,  packet,  or  newspaper,  or  pamphlet,  or  nfktM  draw,  or  break  any  staple, 
er  Ibokeiv  iny  part,  took,  cbaih  or  -atrair,  attached  to,  or  beloncfing  to  any  auich.valiae, 
portmapteaUi  or  bap  with  intent  to  rob,  qr  ateal  any  mai),' letter,  or  jiacket,  newapaper  pr 

>  pamphlet,rOrto  render  either  of  the.  aame  inaeodre,'e^'ry  auch  offender,  upon  conviction, 
ahall  for  every  anchaffeuce,  pay  a-aum  not  leaa  than  one  hundred  dollars^  nor  exceeding 
Awe  hqndred  dollars,  pr  be  imprisoned  not  leaa  than  qnciyear,  nor  exceeding  thr6e  yeara, 
at  the  discretion  of  the  court,  before  whom  sucn  conviction  ia  had.  Every  person  who, 
from'  and  afler  the  peasage  of  this  act,  ahall  pro<iore,  and  adviae,  or  aaaiA,  in  the  doing  or 
perpetration  of  any  of  the  acta  or  orimea  by  thia  act  'forbidden,  afaaU>  be  object  to  the 
aamjB  penaltiea  and  punishments  aa  the  persons  are.  eobject  to  "whq  ahatt  actually  do  or 

r  perpetrate  any  of  the  said  acta  or  Crimea  according  to  the  provisionaof  thia  act  iUd. 
•act.  23.  '  .   .  '^        '  .       . 

If  any  person  employed -in  any  of  the  departments- of  the  poatoffioe  establishmeQt,  shall 
unlawfully  detain,  delay  or  open,  any  letter,  packet,  bag,  or  mail  of  letters,  with  which 
he  shall  be  entrusted,  or  which  shall  have  comeiohis  posseeaion  alld  which  are  intended  |o 
be  conveyed  by  poat;  or  if  .sny  peraon  ahall  secrete, embezzle  or  destroy,  any  letter,  or 
packet  entrusted  to  such  persona  aa  aforesaid^  and  which  ahaU  not  contain,  any  Security 

'for,  or  assurance  relating  to  money  aa  heBeinaf\er  deacribed,  every  auch  offender  bein^ 
thereof  duly  convicted  shall  fbr  every  auch  offence,  be  fin^,  not  exceeding  three  hundred 
dollara,  or  impriaened  not  exceeding  six  months,  or  both,  according  to  the  eircumatancee 


,  .9  SteaUng  lettera  aent  by  the  post  was  felon^  without4)enefit  ef  dergy,  by  7  G'eOi'III.  e. 
50.  repealed  by  7  W«Z.  IV.  ^  1  Virtue.  32.  ,    '       , 
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«fid  agprayatim  of  ihe  ofibm^  Add.  if  anj* penoD,  eroplo^red  as  aforeeaid,  shall  B^n^ie^  * 
ecnbezife^  or* destroy,  any'ktter  packet^  b^^,  of  mail  of  Jetters  with  which  he  or  they 
shall  be  entrusted  jbr  which  shail  hav^  come  to  bis  or  hdr  possession;,'  and  are  intended  to 
l>e  convci/ed.by  post,  containing v any  banknote,  or  bankj>ost*biU,  bill  ef exchange,  war- 
rant of  treasury  of  the  UnUed  SuUet,  note  of  assignment  of  stQck  in  the  fUnds,  letters  df 
i^ttQJfney  for  receiving  aniiuiiies  or  dividends^,  or  for  selling  stock  in  the  ihnds,  or  for 
receiving  the  interest  thereof,  or  any  letter  of  credit,  or  note  for,  or  relating  to«  psyments 
of  moneys,  or  any  bondj  or  wan'sntt  draft,  bill,- or  promissory  note,  covenant,, contract^ 
or  agreement  whatsoever,  for,  -or  relating  to  the  payment  of  money,  or  the  delivery  of  any* 
article  of  viLlae,or  the  performsnce. of  any  act,  matter  oi^  thing,  or  any  release*  acqalttance,. 
or  discharge  of  or.  from  any  debt^  covenantor  aenrand,  or  itny  pari  thereof;  or  any  copy  olf 
«ny  recorddf  any  judgment/  or  decree,' in  any  oooit-of  law,  or  chancery,  or  any  execution 
which,  may,  have  issued  thereon,  or  any  copy  -of  any  other  record,  or  an^  other  writing 
of  value,  or  any  writing  representing  fha  same;  xir  if  aiVy  such' person  emplqy^  as 
aforesaid,  shall  et^al,  or.  take,  any  of  the  same  oot  of  aily  letter,  packet,  .or  ba^,  or  mail  cff 
letters  Ihat  shall  come  to  his  6r  her  possession,  such  person,  shall  on  Qonvictfon  for  any 
«aeh  offence  be  imprisoned,  not  less  than  ten-years^  nor  exceeding  twenty  one  years.  And 
if  any  person  whb  shall  have  taken  charge  of  the  mails  of  the  United' StttteB^  shairquit  or 
^sert  the  sanie  before  such  person  delivers  it  Into  the  -poist-officC  kept  at  the  terminatioii 
of  the  rout,  pr  sdine  known  mail'earrierf  or  agent  of  the  jrenesal  poli-office,  aiitbofiied  to 
Teceive  the  same,  every  such  person  so  o^nding  shall  forfeit,  and  pay  a  sum  not  exceed- 
ing'five  handred  dollars  for  every  such  offend.  And  if  any  perSoo  concerned  in  carry- 
ing Ih^  mail  of  the  United  Staletj  shall  collect,  rcQeive  or  carry  any  lettfti'^  packet,  orshab 
cause  or  procure  thfe  same  to  be  done  contrary  to  ihis  act,  evpry  such  offender  shall  for- 
ftit  and  pa^  for  ever^rsueh  ofien^  a  9vLm  not  6»»Detling'  fifty  dollars;    Ant  3d  Mardk^- 

If  any  person  shall  hay,  receive^  or  conceal,  or  aid  in  btryinr,  receiving,  or  concealing 
any  articfe  mentioned  in  the  twenty-first  section  of  this  act,  knowing  the  same  to  hav^ 
been  atolen  or  embezzled  from  th^  mkil  of  the  UniUd  StateM^  or  out  of  any  post-office^  ov 
from  sny  person  having  the  custody  of  the  said  mai],  or  the  letters  .sent,  or  to  be  sent 
theietj;i;  or  if  any  person  iholl  be'  accessary  after  the  fact,  to  any  robbery  of- the  c|lrri^r 
-of  th6  mail  of /the  United  iStoCss,  or  other  persoh  entrusted  therewith,  of  such  mail^  ort^ 
.part  thereof,  every  person  so  offending  shall,  on  conviction  thereof,'  pay  a  fine  not  exceed* 
two  thousand  dollars,  and  be  imprisoned  and  confined  to  hard  labour  for  any  time  not 
exceeding  ten  years.  And  such  person  or  p^spns  so  offending  may  be  tried  land  con- 
▼icled  'Without  the  principal  ofi^nder  being  first  tried,  provided  such  principal  offender 
has  fled  from  justite,  or  cannot  be  found  tor  ba  piit  upon  his  trial'  Sect.  45.  jPslsrs*  U,'8L 
SUituie€  Qi  Large^  pol.  iv.  p,  107^6. 

As' (o  .what  constitutes  a  robbery  of  the  mait  and^yutting  theilifo  of  the  carrier  dr  per- 
son* entrusted  therewith  in  jeopai^jr^  see  U  8.  v.  Hare^   U.8,C/C,  B0U.  May,  1818« 
2  Wheeler'e  Cr.  Casee,  12.' V.  S.  v.  Wodd,  Philadelphia,  June,  1618.  17.  8.  v.  Atmard^ 
Trentoni  1819.     tl,  8.  v.  4inenAiser,  Bait,  1823,  cited  in  Whartop^e  Am.  Crim.  Law^ 
'574,' note. 

As  to  an  indistmei^  undet'the  33  section  for  advising  to  rpb-the  mall,  tee  V.  Si  t.  MilU 
7  Peters'  8:  C^Rep.  18.  .  ' 

As  to  what  constitutes  a  dangerous  weapon  und^r  the  2dd  section  of  the  act,  see  U,& 
T.  Wood^  3  Wash.  Itep.  440;  ... 

All  persons  present  at  the  cdmmisslon  6f  the  r^Wy  consenting  thereto,  aiding^  assist- 
knfri*^  abetting  therein,  or  in  doing  any.  act'which  is  the  constituent  of  the  offence,  are 
principals.  The' word  *  rob*  in  the  22d.  section  is  uScd  in  its  conrnnon  law  sense.  The 
word  *  jeopardy*  means  a  weH  grnimded  apprehension  of  danger  to  life  in  case  of  refusal 
to  yield  to  threats  or  resistance.     U  8,  v.  ^  t/sen,  1  Baldte.  K.  IQ2. 

It  is  unnecessary  to  give  a  particular  description  of  a  letter  charged  to  have  been 
secreted  and  embezzled  by  a  postmaster  under  tlie  21st  section  of  the  act  of  Bilarch  3d, 
1625,  aor  to  describe  the  hank  notes  partienlarly  enclosed  in  the  letters,  V,  8,  ▼.  Lan- 
easter,  S;BteIiean,  R,  431.  It  is  enough  to  state  the  letter  came  to  the  hands  of  the  post- 
master in  the  words  of  the  statute  without  showing  where  it  was  mailed,  or  on  what 
route  it  was  conveyed.  Id.  Toconvict  a  |^rson  of  stealing  a  letter,  &c.  who  is  employed 
in  the  department,  such  employment  must  be  distinctly  alTege(^and  proved.  U.  8,r.  Nott^ 
I  McLean  Rep.  499, 

OflRences  under  our  post-office  law  are  not  folonies,  but  mlsdenxaanors;  and  in  such 
^aseS  less  nicety  in  the  form  is  required  than  in  Indictments  for:  folonies  \n.  E 
If.  A  ▼.  Xa^esflsr,  cited  stipra.    See  also  U.  &  v,  Jfarttn,  2  Meiean's  Rff.  95d. 

yoL,  I. — 4Q 
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Lttreeniet  JVom  $hip9  or  docks,  viharfo  or  oumyo, — Bf  1^9  Oeo.  TV.  e«  29.  •.  17, 
(amended  as  to  |>iiiiiihmeQjt,  by  7  WUL  IV.  »  1  Viet.  <.  90<)  any^perton  stealings  mnf 
goods  or  xnerchandize  in  any  Tessel,  barge,  or  boat,  in  any  port  of  entry,  or.  discharge,  or 
nppn  any  navigable  riv^r.  or  caqal,*  or  ih.  any  creek  belonging  to,  or  coBoniQnicatiflg 
"Witbi  >-D7  rach  port,  river,  or  canal,  or 'string  ai^y' goods  or  merchandize  from  any 
dack,  wharT,  or  ^aay,  adjacent  to  any  such  port,  river,  canal,  or  creek,  shalf  be  trans- 
ported for  not  more  than  fifteen  years,,  or  leas  th^n  two  years,  or  imprisoned^r  nqi  rocfe 
ihaB  three  years,  with  hard  laboor*  (if  the  court  thinks  fit,)  and  solitanr  confineiBeot.t 

Having  now  considered  the  several  kinds  of  larceniei,  whether  simple  or  with  aggra- 
;vatlon,  we  most  referi  under  Ihe  same  head,  to  that  pfienee  tfo.  closely  connected  with 
larceny  itself,  of -rteetoiiy  gtoUn  propkrtif,  kwfvipg  tkt  asms  to  Aoee  heem  otolem^  This 
offence  was,  at  comtnon  law*  a  misdemeanor  only,  bat  was  afterwards  su&de  ftlooy  br 
several  statutes,  now  repealed,  (by  7  4r  ^  ^^'  IV..  e.  27.)  and  hjl  Sf  S  Geo^  IV.c;  29. 
.  a.  54,  it'  is  provided,. that  if  any  person  ^all  knowingly  receive  any  chattel,  money,  or 
▼aloable  secnrity,  or  other  property  .whatever,  the  rtealing  or  takmg  whereof  shall  anooDt 
to  ielony,  either  by  common  law  or  by  virtue  of  that  act,  every  such  receives  shall  be 
guilty  of  felony ,t  and  may  be  indicted  eilher.as  an  accessary  after  the  fact,  or  fi>r  a  sub- 
ataAfive^felonyr  and  however  coovieted,  ahall  be  liable,  at  ,the  discr^on  of  the  courts  lo 
be  transported,  lor  a.  term  npt  elcee<ting  ibiirteen  yeacsi  nor  less  than  seven  yeai^  or 
imprisoned  (with  or  without  hard  labour,  and  solitary  confinepient)  for  a  term  n<ll  es- 
oeeding  three  years,  and  if  a  male,  to  be  oaoe,  twioeor  thrioe  wbippedyif  the  court  think 
fit,  in  aiddition  to'  the  imprisonment  By  $ect.  56,  if  a<iy  person  ^all  knowingly  receive 
any  chattel,  money,  or  valuable  security,  or  other  property  whatever,  tl|B  siealiog,  taking, 
obtaiiiidg,  or  converting  whereof^  is  made  an  indictable  misdemeanor,  5y  the  act,  every 
such  receiver  shall  be  guilty  of  a  misdemean<nr,'and  transported  for  seven  ye^rp,  or  im- 
prisonedt  (with  or  without  hard'iabonr,imd  solitary  confinement,)  for  not  more  than  two 

Sars^aud  if  a  male,  once,  twice,  or  thrice  whipped,  if*  the  court  think  fit,  in  addition  te 
9  imprisonment  And  by  sect  60,  where  the  ateafiog  of  any  property  whatever  ia  pun. 
ishable  by  that  act,  on  summary -conviction,  either  for  every  offence,  or  .for  the  first  and 
second  .offences  only,  or  for  the  first  offence  only,  tlie  guilty  receiver  shall  be  Jiable  for 
eviery  fimt,  second^  or  subsequent  offenee  of  reopifring,  to  the  forfeiture  and  punishmept 
to  which  a  person  guilty  of  a  first, .second,  or  subsequent  offence  of  stealing  or  taking 
suchipropertyis,  by  the  said  act,  made  liable.  4  Stephi  Comm.  B.  y\.,e.  5. 

If  any  person,  within  any  of  tb^  places  under  the  sole  and  exclusive  jurisdictioo  of  the 
Vnittd  Stateo,  or  upon  the  high  seas,  shall  take  and  esrry.  away  with  ih  intent  to  steal 
orj>urloin  the  personal  goods  of  another,  such  person'so  offending,  his  couoseUers,  aiders, 
and  abetters,  (knowing  of  anv  privT  to  the  offences  aforesaid.)  shall,  on  oonvictioo,  be 
fined  not  ezcoedipg  the 'fourfold,  value  of  the  property  so'  sold,  embezzled,  or  purloined; 
the  one  moiety  to  be -paid  to>  the. -owner  of  the  goods,  and  the  other  moiety  to  the  t»- 
ibrmer  and  prosecutor,  and  be  publiply  whipped,  npt  etoeeding  thirty-nine  stripes.  Aet 
30tik  Aprils  1 7dO,  Meet.  1 6.  1  Peter 9*$  St.  at.  Lopge;  1 14.    . 

By  act  23d  Augutt^  1842,  the  punishment  for  the  offences  mentioned  in  the  preceding 
■ailitfie,  upon  convietion  thereof  shall  be  by  fine  not  exceedhig  one  ihonsand  dolldrs,  er 
by  imprisonment  not  exceeding  one  year,  or  by  ^th>aicoording  to  the  nature -and  aggra^ 
Tation  of  the  offence. 

By  the  act  of  26th  Febrvory,  1839,  the.puriishment  of -whipping  Imd  the  pfllory  was 
abolished.  The  offence  of  larceA^  is  not  punishable  qnder  this^act,  unless  committed  in 
a  pla(5e  under  .the  Sole  and  exclusive  jurisdiction  of  the  United  Siatee;  and,  to  bring  the 
case  williia  the  statute,  there  must  be  an  averment  of  »ucKsole-aud  exclusive  jurisdietion 
in  the  indictment     U.  S.  v.  Z>seif ,  5  Maoon^e  C.  C-  R.  356.  j 

'JVhere  a  larceny  is  committed  in  a  place  not<onder  the  sole  and  exclaeive.|urjedictioB 
-of  the  United  Statee,  it  may  yet  be  punishable  under  the  third  section  of  the  «ct  of  1825, 
€h.27i5.    Ibid.  -      , 

Offences  are  pdnishable  under  that  section  according  to  the  State  laws  where  they  are 
committed,  under  6iroumstances  or  in  places  in  whi<m,  before  that  act,  no  court  A  the 
United  Statee  had  lyAthority  to  punish  them.    Ibid. 

*  The  luggage  of  passengers,  by  steamboat,  comes  undec  ther  description  of  *',gMds,'* 

within  this  provision.  Reg.  y.  Wright,  7  Car.  Sf  P.  159. 

t  Th^ft,  on  naviffable  rivers,  to  the  vi^e  of  40s.  waa  feloiiy,  .without  beiiefit  of 

.  olernTt  by  24  Geo.  11.  e.  45.  now  repealed,  by  7  4r  8  G'eo.  IV.  c  27.      , 

I  It  is  immaterial  that  tiSe  intention  with  which  he  recelvca  them -is  for  the  purpose 

of  eonoeahnent,  and  not  for  profit'  R,  v.  RuJutrdootL  6  Gsr.  4  P.  335;  Rex  t*  D&tk, 
iM77.  :»  -^ 
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Larceny  commitUd  on  board  orf  an  Alnerican  slfip  in  .ab  end^sed  'doc\  in  a  for^igji 
port,  is  not  punishable  under  the  statute  of'  SOth- Aprils  1790,  eh.  9,  9tet.  16.*  U,  S,>r, 
Hamiliaiii,  I  MamnCa  C.  C.  Rep.  152. 

■'  The  feloniously  itqalini^  goods  which  had  been  cast  away  froiii  a  yessel  wrecked  «t 
Bockmway  Biaek,  the  goods  when  so  tak'e^  having  |>een  above  b^gh-water  mark  in  the 
coiltaiy  ef  Queen's,  in  the  Btate  of  New  Ybrlr,  was  an  offence  under  the  9th  section  of  the 
act  entitled,  **  An  act  more  effectually  to  provide  for  the  punishment  of  certain  crimes 
against  the -CMffeif  fiies<as,*'  paa^d  3d  JMsreA,  1825.     U,S.if.  Coomb$,  12  Pe/er«V  B.  72. 

Money,  and  bank-notes,  and  coin,  are  personal  goods  within  th6  meaning  of  this  sec* 
iion  respecting  stealing  and  purloining  on  the  hjgb  seas.  U.  8,  v.*  Mouion^  6  MagatC^ 
Rem.  537 ;  me  U.S. ▼.  ZXitfis, 5  MatonU  R, 356.  -         ">        ' 

The  talking,  by  the  defendant,  of  an  article  delivered  to  him  as  li  servant  to  reYnow 
'from  one  room  to  anoth^,  ahd'convoiting  the  same  to  his  own  use,  is  larceny,  and  not 
embezzlement    U,  S.  v.  CZno,  4  Wtuh.  C.C.  R.  700.    X^ieer  v.  Csm.  15  S.  ^  R,  93. 

If  the  finder  of  bank-notes  convert  them  to  hif  own  yse,  with  the  fbll  knowIed|^e  of 
the  owtier,  it  i^not  larceny,  but  a  civil  injury.   Porter  v.  Ttnnf$9ef.  Mm^.  4r  Yerg.  S^Q. 

A  hona  fide  fiiider  of  an  article  lost,  as  a  trunk  containing  goods  lost  from  a  stage- 
coach, and  found  on  the<highway.  is' not  guilty  of  larceny  by  any  subsequent  act  -in 
secreting  or  appropriating  to  his  own  use  the  article  found.    People  t.  Ander9on^  14 ' 
JbAns.294.    Com.  v:  fiheUtfng,  4  i^tfiii. /?.  379. 

The  fiifder  of  lost  goods,  is  bound,  by  the  laws  orVermimt  to  aiivertise  them.  If  be 
conceal  or  convert  them,  he  is  chargeable  with  larceny.    State  y.  Jenkins^  2  Ty/er,  379. 

Larceny  cannot  be  committed  of  goods  and  chattels  found  in  the  highway  where  there, 
are  no  marks  by  wbich  the  owiier  can  be  ascertained.-    T^Zer  v.  Pet^,  BrteMe^  227. 

One  taking  staves,  tbbugh  updec  a  contract  with  the  owner  to  have  half  for  making 
them*  may  be  guilty  qf  larceny.    Sta^  y.^Jonte^  2  Dev,  4*  R^^  544.  .    ^ 

If  a  person  fifidspersonal  property  on  the  highway,  knowmg,'or  having  the  means  of 
kiiawlngtbe  owner,^and  does  not  restore  it,  but  converts  it  to  his  own  use,' such  conver- 
•ion  win  cdnstitotB  larceny.    Staie^  v.  iFistson,  9  Conn.  Rep.  527. 

Obtaining  goods  by  a  fraod)iMcnt  purpose,  die  vender  delivering  them  with  an  inten- 
tion to  part  with  the  property  in  ihe  goods,  in' no  case  eon^titutef  a 'larceny.  Moiorey  v. 
FoltA,  8  Coto.  238. 

False  pretences  and  artifices  in  obtainipg  another's  property  by  one  entertiuning  a 
ftlonioDs  design,  wiU  constitute  larceny,  provided  it  doe^  pot  appear  that  a  temporary 
trust  or  possession  was  extended  to  .the  party.     Wileon  v.  State,  1  Port.  I  IS. 
*  A  latony  may  be  committed  of , goods  obtaified  firom  the  owner  by  delivery  if  qb- 
>  tained,  Ammo  furatidi.    State  v.  Gorman^  2  N.  ^  M,90. 

It  is  ooostrnctive  larceny  in  Penneylvania  to  induce  one  by  fraudulent  means  to  jiart 
with  the  jproperty  in  ^oods;  this  description,  is  confined  to  the  poMession  of  goods. 
Lemer  v.  CommdnioeaZA,  15  &  ^T  •'^  93C 

'  Under  an  indictment  for'  stealing  a  horse,  the  jury  wer^  charged  that  the^questlon 
was.  the  intention  to  steal,  at  the  time  of  thetakijAgt  an  indictment  as  for  obtaining 
goods,  dec,  under  falfle  pretences  would  not  lie,  it  seems,  unless  there  were  a  consent  of 
the  owner  to  the  taking.    State  v.  Smith;,  2  Tyler,  272.    Id.  352.  ^ 

Larceny  may  be  committed  6n  one's  own  property,  where  the  intent  is  to  char|«  an- 
other with  the  value  of  It.    Palmer  ▼.  PeopU,  10  Weni^.  165.    The  People  v.  WUoy, 

3  iiizz,  le.  194.  ^  *  ,        ^ 

.  upon  an  indietment^in  Ftrgtni>  for  stealing  a  free  mqlatto  boy,  knowing  at  the  time 
that  he  was  izee,  it  was  held,  that  the  offence  was  complete  under  the  statute,  by  kid- 
napping Witfiout  the  actual  sale:  Held  also,  that  the  stealing  a  free  negro  with  felonious 
intent  to  appropriate  liim,  was  criminal,  whether  the  persoti  so  stealing  him  knew  him  to 
be  tt-ee  or  not,  and  that  an  averment  of  knowledge  in  the  indictment  need  not  be  proved, 
bat  might  be  regarded  as  eurpluMage:  Held  alsio,  that  the  consent  of  the  boy,  if  given, 
he  being  only  of  eight  years  of  age,  would  not  excuse  ihe  offence.  DavenplorVt  case, ' 
II^gA,558.  , 

A  ^rvant  em]4oyed  to  drive  the  Wagon  of  a  common  cai'rier  cannot  claim  the  exemp- 
tion of  his  master  in  case  of  a  fraudulent  abstraction  of  goods  entrusted  tahis  care,  which 
would,  not  amount  to  technical  larceny  in  the  master.  Commontoeitlth  v.  Broten,  4  Jlfiisf.580. 

If  a  hostler  in  charge  ef  a  horse  takes  him  away,  animo  furandi,  it  is  a  felony ;  if  he 
takes  bim  only  tp  use  hiixit  and  thei^  leturns  him  agftin,  it  is  a  breach  of  trust  State  v^ 
Self,  i  Pay,  fiiU. 

The  act  of  South  Carolina  af  March  Sth,  1737,  makes  it  larceny  to  steal  a  bank-note, 
if  it  be'  proved  to  be  a  gennkie  bank^iote.  Stale  t.  TiUery,  1  M  4r  M.$i  SlaU  t. 
Caoadot,  ih.  9L 
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The  ttattit»'of  Aittham^,  makingr  <•  promissoi^  n«tefl'*'the  subject  of  larteny,  does  not 
iiiclade  **  VanJcpDotes.*'    An  .indictment,  aHeging-  the  Uroenjr  pf  **'biU8  of  oredit,^  ib  bad| 
the  State  havingf  no  authority  to  issue  such  bills.'  (hUp  t.  Aaie,  1  Porter,  R.'33.. 
.  An  indictment  will  not  lie  for  larceny  of  *>  bills  of -credit*'  on  the  United  Statea^  Bank 
jqf  ambont  less  tlian  lueh  buik  is  authorized  by. its  oharter  to  issue.    /5. 33» 
' .  Invalid  b^nds,  notes,  &c.  are  not  the  subject  of  larceny.     WiUtnk  if.  Sfrnte,  A.  1 18.  ^ 

Money  and  bank-notes  and  coin  are  ftersonal  goods  within  the  -oieaaing  of  the 
ItBth- seetioH  of  the-  Crimfit  Act  of  1790,  c.  9,  respecting  stealin^r  and  pQrlotniDjjr  on  the 
high  aw,  1  Teter8*9  U.  SL  Stat,  at  Large,  114.   V.  States  v.  MMton,  5\Ma$an,  537. 

*^  Personal  goods,**  undej:  the  act  of.Congrtae  of  1790,  c,  9,  do  not  include  choam 
in  aetiqn,  the  latter  not  being  the  subject  of  larceny  at  common  law*  U,  iSfalet  v. 
Pam$^5  JMoson,  356. 

At  common  kw  a  cAose  fn  ucUmn  is -not  ^  the  subject  of  ^o^iy*  Culpw.  StaU^ 
1  Port.  33.  ,  -^      •       •  . 

'  Doves,  being  animals /er«  naturw,  cannot  be  subjectfl  of  lar'peny,  unless  when  in  'the 
custody  of  the  Qwner,  as  in  a  dove-house^  Cinnmonwtakh  V.  ChaUf  9  Ptdb.  15.  S6  of 
tbeeflu     Walli$  v.  Mease,  3  Binn.R.  546. 

A  martin  in  a  trap  in  the  woods  cahoot  be  a  subject  of  larceny  wliUe  it  remaine  in  Hm 
trap«    Norton  Y,lAdd,SN.Hamp.R,fi03.  '        ^  ^ 

A  mere  letter  is  not  a  subject  of  larceny,  and  takihg  it  away  is  not  a  crhninal  oJOTencB. 
'  Fame  Y*  Poopk,  6  J[ohns,  103. 

An  iddrctnient  liea  fbr  taking  pkina  from  fLiv.^Indi&n  camp  in  the  abaance  of  the  lo? 
4iftns.    Pennsylvania  v.  Bepomo,  'Addis.  -386.  /  . 

'   •  Under  the  act  of  South  Carolina  of  1826,  com  growing  in  a  6eld  is  a  sobjeot  of  lai^ 
ceny  although  not  previpusly  severed' £rom  the  soiL    State  f.  Sti^^kemqn^  2  Bsile^  334. 
-     •      '  '  ''  '  ' '' 

Massachusetts. — For  the  statutes,  see  Jlfess.  Rev.  Stat.  eA.^26.  .$§11. 12. 13. 1 4. 15. 16. 
17. 1^.  19.  Ed,  1836.  Suffp.  to  Ren.  State.  31.  p.  112.  ed,  1839.  Where  several  pack- 
■  ages  of  goods  were  delivered  to  a  common  carrier,  tio  be  transported -in  a~^bodyv  an  ah. 
straction  of  one  entire  papkage,  coristitutes,  4  taking  in  the  sense  of  larceny.  Coei.  t. 
Birown,  A  Mass.  JR.  580.  '>Dame  v.  Baldwin^  -6  Jd.  518.  .So  where  a  niiller  haying  received 
barilla  to  grind,  fraudulently  retiained  part  of  It,  returning  a  mixture  of 'barilla  and  plas- 
ter of  Paris,  it  was  held  to  be  larceny.  Com.  v.  Jnmes,'\  Pick*  Ri  375.  So  articles  of 
clothing  on.a  dead  body,«ast  ashore,  from  a  wrecked  vessel^  are  tl^e  subjects  of  iarceb/. 
Jllbrisofrv.iSiiytoar<i,13idL402.  . 

A  person  steafing  goods  iar  ope  State  and  bringing  them  into  another,  may  b^.  indicted 
in  the  latter  fpr  the  l&)^ceny.  Cam%  v.  "CiiUing,  1  Mass.  R.  }16i  Com.  v.  ^n^reios,  2  Id. 
14.  So  also  in  jy.  y;  seie  post.  So  also  in  Connecticut,  Rex  v.  Peat,.Raot*s  R,  69.  The 
State  V.  EUif,  ^Conn.  R.  185.  So  in  -Vermont,  The  State  v.  Bdttlett,  11  Verm.  R.  €50. 
So  in  Ohio,  The  State  v.  Hamilton,  11  Ohio  R.  351.  Vide  U.  S,  v.Davis,  6  Mason,  256. 
Sed  aliter  in  N.  C.  The  S^ate^.  Brown,!  Hayes^  160.  See  also  l^mmonsy.  Com,  5  Biim. 
is;  617,  where  thesubject  is  much  (liseussed. .  The  St4te  v.  Knight,!  Tayl.  R.  65.  2%a 
People  V.  Gardner,  2  Mns,  R.  477.  The  People  v.  Schenk,  Idr  479. .  This  question  1e 
still  open  to  much  difficulty.  Ins^e  States  it  has  been  settled  by  legislation.  Sce.^posl. 
i>.5i6o-  .  .  /      . 

Se  also,'  may  the  receiver  of  such  stolen  goods,  be  indicted  in  the  latter  State  fbr  re» 
eeiving.  th^m.  And  one  uding  and  abetting  in  a  Isrbeny  in  one  county,  and  afterwards 
concerned  in  the  possession,  and  disposal  of  the  stolen  property,  in  anoiher  county,  though 
the  goods  were  removed  to  the  hitter  county,  without  his  agency  or  consenVmay  ho 
convicted  of  larceny  in  this  latter  county.'    Com',  y.  Demtt,  10  Mass.  i2. 154. 

The  offence  of  ji^reaking  and  entering  *'  a  hbuse  not  occupied  a^  a  dwelling  house,*-'. m 
the  night  time,  and  stealing  therein  property  of  less  value  than  $100,.  is  only  a  simple 
'larceny,  and  therefore  to  be  punished  with  a  maxiinum  of  one^year*s  impriitonment  ilk 
the  State  prison.  Wilde  v.  The  Com.  fi  Mete.  408'.  So  of  stealing  in  a  dwelling  honsct 
shop,  &.C.  in  the  night  time:  though  by  the  Rev.  Stat,  the  same  offence,  if  committed  in 
the  day  time,  is  made  an  aggravated  larceny.  Cowi,  v.  ^uck,  20  Pich.  JS..3564  Hopkims 
T.  Com.  3  Mete,  460.  Devoe  v.  Com.  Id.  316.  feaits  v.  Cam,  3  Id,  453.  An  indictment 
for  stealing  in  a  dwelling  house^  shop,  Sfc.  in  the  day  time,  property  of  1^  v«loe  than 
<  ilOO,  myst  contain  the  averment  ofaayiime,  oi^  it  will  only  be  good  as  an  indictment  fbr 
a  simple  larceny.  Haggett  v.  Com,  3  Mete,  357.  Hopkins  v.  Com,  Id,  46Q.*. 

*  It  has  been  held  in  some  cases,  that  when,  the  thing  stolen  is^sot  there  in  the  osoal 
course,  and  is  not  such  as  is  ordiiutrily.  kept  there,  st^alipg  it,  is  not  larceny,  *^  in  e  dweUing 
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In  an  iAdictment  for  lanoeny,  the*  artiptek  idieged  to  >be  stolen,  must  be  BTerred  to  be 
*^of  th^  goodfl  and  chattels,"  of  the  ri^ht  oWner,  if  known-;  or  of  thej^bods  and  t^attelr 
of  some  ^r«on  tinknowiu  Ci/m,  t.  JMorse,  14  Ma9$,  R,  ^17,218.  Cfofii.  ▼,  Memtey^  19 
fick.R.  173.    -  .    * 

r  0n  an  indictnient  for  larceny,  if  ▼alue- is  alleged  of  part  of  the  articles  stbten,  and  none, 
of  the  remainder,  thoagb  charged  to  consist  of  coin,  jodfrment  will  be  arrested  as  to  that 
part  to  which  no  Value  is  ascribed.  Com,  li  Smithy  1  Mtt$$,  R,  245. 

A  coiintin  an  indictment,  charging  that  the  defendant  "broke  and  entered  a  shop;  witk 
intent  to  commit  a  larteny,  and  did  Iben  ancl  there  commit^  larceny,  is  not  bad  for  dcu 
plicity.  Com.  V.  Tffcib,  20  Ftcli. /?.  356.  , 

The*  same,  of  a  charge  6f  breaking  and  entering  a  dwening-house^  and'commitUjig  a 
larceny.  Com.  v.i7opf,  22  Ftci^.iL  1.  ..'.-'" 

.  An  indictment  for  ^arc^ny,  charging  ibe  goods  stolen  to  be- the  property  oTA,  is' hot 
liJDpported  by  evidence  that  tbdy  wer^  3ie  property  of  ii.  6f  B,  who  Were  .partners.  Con, 
▼.'TVimmc^-,  1  Morss;  A.476. 

On  a  'charge  oC'shop  breaking  and  larceny,  possession  of  partxif  the  stolen  goods  it 
prima  facie  evidence,  both'  of  the  larceny  of  the  ith<A<d  property  stolen,  and  ^the  >  break* 
hig  and  entering.  Cwn.  v.  MiUardt  I  Ma$9.  J?.  6t  .      ' 

^Thd  wdrd  **lMri^la*^  is  gjso^  in  an  indictment,  as  a  denomination  of  ambje^t  oflar* 
e«ny.  Com*  v^  Jmet,  1  Pick.  R,  373.;        ^  ' 

Vnder  the  ttaU  of  1784,  c.  $6»  §  1.  providing  against  the  stealing  of  **  any  note  oc  cer« 
tificate  of  any  bank,  or  any  public  office,  secoring  the  payment  of  money  to  any  peirson« 
or  cextifying  that  the  same  is  due,^*  art  indictment  washeld^nfficient  viThich  chaired  fin 
defendant  with  steaUng-  a  "•  bank  note**  of  a  cer^in  value, without  a  morft.parti<^lar  de- 
scription of  the  note.  Com^y*  Richard^y  I  ifaii.  R.  337.  '  '        '    \.     '        ' 

An  mdictment  under  the  ftanie  atat,.  e.  66.  $  8.  for  breaking  a  **  store'*  is  not  sufficibni, 

although  the  words  of  the  stat,  are,  "warehouse,  shop,  or  other  building  whatsoever,** 

-  unless  it  aver  that  the  Hdre  is  a  huilding.  Com,  v,  M^Monagle^  1  Maas.R,  517.  Sed  alittTt 

under  ttat,  1-804.  e.  143.  §  6.  wluch  contains  the  word  storis.  Comf  v.  lAnHeVf  10  Ma%Bn 

R.153.       ••■•.>         •     ^        '    •  • '    ; 

'  la  an  indlotmept  for  breaking-  and  entering  an  ofiSce  in  the  night  time,  under  the  last 
mentioned  staf.  c.  143.  ^  4,  it  itf.  not  necensary  to  aver  that  the  office  is'**  not  adjoining 
to,  or  occupied  with  a  dwelling-house.*^  Dtooe  V.  Com.  3  Mete.  R.  316.  ^Btana  v.  Com, 
Id.  453.  PhiUipo  v.  pom.  U,  588.  ^Sed  vide  also  Com,y.  Tuck,^  Piok.  R.  356.     ' 

Stealing  in  the  night  time,  in  any  dwelling-house,  dpcl^  was  not  provided  foe  in  fhe 
:  Rew.  Statute9»  '(See  Com,  V.  Tuck,  cit,  ixipi  and  Hopkins  y.  Com.  3^  Ji^te.  R.  46|0.)  but 
this,  omission  was  suppfied  Jiy  the  act  of  Feb,  18, 1843.    j^e  TuUy,T,  Com,  4  meic. 
Jr.  357.    .'  ' 

■..-•.  ■         . 

-  Nvi^  YbRK.^The  statutes  of  New  York  will  be  found  in  2  Rev.  I^tai,  679;  ^  63, 64, 
«5.  2  Id.  690, «  1,'  66;  67,  68,  69,  70.  , 

When  the  personal  property  of  one  ia  through,  inadvertence  left  In  the  possession  of 
another,  and  the  latter  animofitrandi  eai^<ieats  it,  he  is  guilty  of  iardeny ;  knowing  it  to 
be  the  property  of  another,  his  possession  will  not  protect  him  from  the  charge  of  felony. 
The  People  w.  MeGarren,  17  Wend.  R.  460,.  The  People  v.  Qogdelt,  1  Hill  R.  94. 
•  To  constitute  larceny  the  possession  of  the  property  must  be  acquired  animofiirant^, 
I%e  People  v.  Anderson,  1 4  Johne,  R.  294. 

A  mere  intentrbn  existing  afterward  to  ccbvert  the  property,  will  not  constitute  the 
oKrnce  of  larceny,  /li.  / 

,One  who  obtains  the  bailment  of  godds'firaudulently,  lntending.to -deprive  the  owner  of 
his.  property,  nlay  be  •co9victe4  of  larceny  under  ad  indictment , alleging  tha(  he  felo^ 

\»  '  -  , 

honse,**  d&e.,  as  linen  left  irt  a  shop  to  be  sent  to  a  seamstress;  Anony.  8  Mod.  165;  or  to 
a  laundress.  2  Eatfe  Pf  C:  642 ;  or  a  watch  left  ai  a  watchmaker's  shop  ta be  repaired; 
Stone*9  case,  1  Leach,  C,  €,  334 ;  2  ^EasVe  P.  C,  643.  S.  C;  or  a  coachraan*s  coat  hung 
up  in  a  stable,  that  not  being  ^he  usual  plac«  of  keeping  it;  Seo^o  casJe^l  Leach,  C.  C,  304; 
2  Ea'et,  P.  C'643.  iS).  C;  or  uncorrent  money  on  board  of  a  ship  in  port;  Grtm^sVcase, 
2  Baei^e'P.  C  647;  footer,  78,  79;  but  such  a'  construction  seeina  to  be  inconsistent, 
with  the  plain  meamn^  of  the  law,' and  the  reason  of  the  ezcepti'qn  is  not  very  appareipt. 
Where  the  thing  stolen  was  left  in  a  bouse  by  mistake,  and  was -such  as  might  in  the 
Ordinary  coars^,  be  in'  the-house,  the  stealing  of  it  from  the  house  was  held  to  be  larceny 
in  a  dwelling' huuse,  within  the^constrnciioh  of  the, statute  against  such  larceny*.  Car* 
nU'$  'case^  Mood,  Ca9.  89;  JMatt.  Com,  Rep.  25.(a) 
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auoiulf  liole,  Ux^  sad  carried  away  <he  prop^iOr*  &c    C^ry  ▼•  B^UrJHg^  1  JKB** 

In  the  proaecution  ofata  indictinent  for  a  larceny,  if  ibe  crime  be  established  in  respect 
to  a  single  article,. though  ^the  indictment  desciibe  aevenil,  the  defendant  may  be  c<)iiw 
Ticted.  3  ma'9  R.  194.  . 

'  A  trial  and  acquittal  for  robbery  is  a  bar  to  an  indictment  for  larceny  wliiere  the 

Sroperty  alleged  to  have  been  taken  ia  the  same.     The  P:^^U  ▼.  fieGmDan^  17  Wend, 
t.  386i> 

Tbe  role  in  such  case  is,  that  if  the  former  indictment  might  bsTe  been  sustained  \j 
-proof  which  would  be  sufficient  to  soiBtain  the  second  indictment,,  a  prtma  facie  case  ia 
made  out  for  the  prisoner  bjr  the  production,  of  the  record  of  acquittal,  and  wilhoat  Ibr- . 
ther  proof  on  the  part  of  the  prosecution,  he  is  entitled  to  be  discharged^  Id*       « 

On  the  trial  of  an  indictment  fbr  stealing  foreign  bank  bills,  it  is  incttmbant  on  the 
prosecutor  to  produce  at  least  srima/acte  evidence  of  the  existen<;e  of  saoh  baliks  and  of 
the  genuineness  of  the  ^ila.     The  People  v.  Caryl^  12  Wend.  R.  547.  .  -w^ 

As  to  the  bills  themselres,  it. is  not  necessary  to  ^oto  by- positive  t^tiBBony^faat  t|ie' 
.  named  sob6cri|)ed  to  theqtf  arte  in  the  handwriting  of  the  officers  of  such  banks ;  but  it 
ahoufd  at  l^t  be  proved  by  a  Witness  familiar  with  Uie  billa,  that'he  believed*  them  to.  b^ 
genuine.  ItL         >         . 

By  the  Rev.  Stat.  2  Ret.  St.  698,  §  4,  it  is  enacted  thVt  every  person  who*  aball  felo- 
niooaly  steal  the  property  of  another  in  any  other  state  or-  county,  and  "shall-  bring  the 
same  Into  tbjs  state,  may  be  eoovicted  and  punished  in  the-  same  manner  as  if  each  lar- 
,  oeny  bad  been  committed  in  this  State ;  and  in ' every  such  case  sudi  larcex^  may  be 
charged  to  have  been  committed  in  any  town  or  city  into  or  through  wjiichsoch  atolea 
property  ^hall  have  been  bi^ought.  See  TAi^  Pe<^e  y.  Burke^  11  Wend.  R.  129.  C&e 
Pmp|e  V.  Oardfier,  U  Johtfk.  R,  477,  and  the  remarks  of  the  CL  /uaf.  on  this  latter  case 
in  The  People  v.  .Burke,  '  .     ^ 

the  principle  established  by  the  N.  Y.  Stat,  was  applied  without  the  inlfervention  of  a 
itaiute  in  Cam.  v.  Culling,  1  Mase,  K  116,  and  Cam,  V.  Andrewi,  9  Id.  14.  See  thb  note^ 
'pt516>».  .  •' 

The  true  construction, of  the  Stat.  <S^fft.  43;  ck.  946«  §  4.  providing  that  e^ery  persoa 
who  shall  be  a  second  time  convicted  of  p^tit  larceny  shall  be  adjudged  to  imprisonment 
in  the  State  prison,  is  that  the  second*  oflfence  must  be  oombitted  met  a  conviction  for 
the  first,  in  order  to  warrant  atk  Chanced  peifalty.  It  ia  ncft  enough  that  there  be  two 
•iKUi^ssive  petit  larcenies  by^the  same  person  whiph  are  teverally  and  successively  prose^ 
cuted'ti^ conviction;  though  the  second  indictment  charge  the  first  conviction  as  a  part 
-of  the. crime.     t%e  People  v.  Butler ,9  Cow.  R.  941.     .^   .  .    , 

An  indictment  for  petit  larceny,  charging  it  aa  a  second  bfifence',  ia  gotod,  though  in 
rtespect  to  the.  first  offence,  it  merely  alleges  that  the  defendant  was  ponvicted,'&c  with- 
pot  averring  in'  terms  a  judgmentqr  aentence,  and 'though  it  doea  not  ?pecify  the  property 
to  whick  the,  first  offence  is  related,  or  (he  person  frpm  whom  it  was  stolen:  oZtteTf  if  the 
'  indictment  (Hhlts  to  ar^er  that  the  defendant  had  been  pardoned,  or  otherwise  discharged 
firom  the  first  conviction,  before  the  commission  of  the  second  dffcnoop  StevenM  v.  I%* 
People,  I  HiU's  R: 2ei.   '  ,  .'"        .^ 

'Szw  JKftaitT.wFor  the  sUtute,  toe  Elm.  Dig.  107^  ip8. '  - 

If  one  takes  the  goods  of  another  out  of  the  place  where  tliey  were  put,  though  he  4s 

detected  before  ithey  are  actually  carried  away,  'the  larceny  ia  complete.     The  State  v. 

H^Zsos,  Coxe  iR.  439.  ' 

A  prisoner  canqot  fie  tried  by  two  justioea  of  the  peace  oh  a  charge  for  larteny, 

*"  without  an  accusation  in  wiiting."    See  Elm.  Dig.  107,  ^  32.    See  StaluUe  of  the  Stati 

of  N^  J.  revised  in  1847,  tit.  VllL  Crimes  and  PunislimenU,i).  ^6. 

'*  <  -  '   •  ■'   '  ■' 

' "  '. 

pENNSTifVANiA. — The  Stdtutes  of  Pennoylvania  will  be  foqnd"  in  the  Act  o€  April  5, 
1790,  sect  9.  2  Smithlle  L.  53k. ,  ^^oad'o  Purdon,  956.  6M  ed.  Id.  1051. 1th  ed.  sectt, 
4,  5. 9.  Act  otUl March,  1806.  4  Smith'o  ts.  334.  Stroud'o  Purd.  958,  oecto  1',  2.  Aot  ^ 
of  30  January,  1810. 5  Smith'o  £.81.  Stroud'e  Purd.  958.  6/A  td.  1054.  tth  ed.  as  to 
bank  potes  amended  by  Act  of  10  JtfarcA,  1817<sef^  hSSnUth'o  L.412.  Stroud.e  Purd, 
959,  eth  ed.  1055,  fth  ed.  The  Act  of  29  .J;?n7,.l844,  sect.  2.  Pamph.  U  513,  enacts 
that  in  all  cases  wbe^e  taxes  are  assessed  and  paid -on  dogs  in  Philadelphia  and  AU^ 
^Aeny  counties,  the 'said  dogs  shall  be  considered  as  pcr^nal  property. 

If  the  owner  of  goods  part  witbthe  pooo^oion,  for  a  partibuUr  purpose,  and  the  person 
who  receivea  the  possession  avowedjy  for  that  purposei  baa-  a  firaudolient  intention  to 
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-make^  ose'  of  the  portemioii;  as  tb^  meaM  of  cbnvertiliji  ^  gooda  to  hia  pwn  aae,  and 
doee  so  convert  them,  it  \b  larceny.  Bat  if  the  owner  intends  to  patt  with  the  property^ 
mpd  delivers  possession  cbsotutely,  and  tfa^  parcbaser  receives  the  g^oods  for  the  pnrposo 
oif  doing  with  tlijem  what  he  please,  it  is  not  larcenj,  although  fraadolent  me^ns  may 
have  ,been  used  to  ii|dnoe-  him  to  part  with.them. '  Lewir  v.  Com.  15  $.  Sf  Rt  93.  97. 

"leaking  is  a  material  part  of  larceny,, but  it  rody  be  presumed  m>m  the  possession  of 
the  property,    fenn  v.  Myefa,  Add,  K.  3U0.   Id.y.Bw<nnhid.3S6.'  .     ^ 

'  At  common  law,  larceny  c.annot  be  committed  of  a  dog.  Nor  does. the  .4th  sect  <>f  the 
ect  of  Aprils  1790,  ektend.  the  crime  beyond  its  Ancietit  limits.  Hndky  v.  Bean^ 
8  S.  4r  .|L ^71.    Bui  see  the.local  act  of,ii;»rii  29«  1^44, '^'2, sujp. 

Under  the  act«of  April  5tb»  J1790,  an  indictment  .for  atealing  ban^' notes  must  lay 
tbem  as' promissory  notes  foTithepayment  of  money,  and  therefore  an  indictment  for 
■lealing  a  *^  ten  dollar  note  of  the  Presid^t,  Directors  and  Company  of  the  Bank  of  the 
United  Staies,"  ^  imd.   Com. 'v.  Bgyeri  I  Binn.  R.  201.  :         ,  .. 

tJnderthe  Act  of  1810,  an  indictment  jTor  atealing  bank  notea  must  aver  in  genperal 
.  that  they  were  issued  ,bv  a  baqk  incorporated  by  law,  or  name  the  ba^nk,  and  aver  that  it 
was .  incorporated ;  or  ahdw  in  spme  sufficieni*  mann^)thst  the  notes  w^re  lawful,  and. 
therefore  an  indictment  charghftg  |be  defendant  with  stealing  banknotea  generally, 
dcscrjbipg  them  as^  promisaory  notes  for.  the  payment  of  money/'  is  bad.  Spongier  *v. 
Com.  3  JBtnn.  R.  533.   .  ' .  .  . 

•    Under  the  act  of  A$0emtily  of  1817,  however,  it  is  not  necjsssary  to  state  that  the 
bank'was  duly  incorporated.    McLaughlin  fi  Com.  4.  Rait.  1^.  A&^.  '  •« 

.  An  indictment  for  sti^allng  three- promissory  notes  for  the  payment  of  money,  com- 
nonly  called  bank-notes,  **on  the  Bank  af  the  United  Statee^^*  wtLBheld  to  be  good. 
•i«.  464.    •  '         '•/•',•  '  '        .  ^ 

An  indictitoent  for  stealing  .'^  A  bank-oole  Of  tlie  Bank  of-  BaUimore^*  without  descrilt 
ing  it  as  a  promissory  nbte  for  the  payment  of  monJoiy,  was  KM  bad  under  the  act'  oi 
1790.    Com.  v.iircZ>oiMU,l^Brotone,K.  360.  . 

Qaonty  orders  are   not  bills  of  exchange,,  and  are'  ndt^^umerated  in  the  act  of 
5lA  AprUi  1790.    When  'a  statute  creoiss  a  felony,  to  •aothOrise  a  judgment  on  con- 
viction, thb  indictment 'must  conclude  contra  fbnUam  eiatuti.    'Warner  v.  Com.  1  Barr,^ 
'    it  154.    •  •  •        -  ■•.'.."'.  •     -^     •  .. 

VniGfNTA.— Por  the  statutes  see  Rn.  C^e,  c.  171,  (.  ^i  Supp,  to  R.  4),  295.  308; 
.Bee.  Code^  cA.  153,  §.'  1 ;  Rev.Qbde^  eh.  154,  §.  8:  RevJCode,  ch.  160,  ^.  7.    .    - 

A  prosecution  may  be  maintained  nnder  the  Virginia-  act  of  1806  for  stealing , a 
bank-note  of  aoy  oth^r  State.    .Cumnitngs  v.  Commonwealth,  2'.Virg.  Cak,  128^ 

The  Virginia  act  of  1806,  which  mad^  it  felony  to  steal  ^ny  ^  t^nklnote,'*'  embraced 
any  available  ehoee  in  action  bearing  that  name;  nor  is  the  meaning  of  the-^erm 
testri^teyl  by  4he  8th  section  of  the  act  of  1819.    Pomeroy  v.  Commonitealth,  lb.  342.    - 

In  the  construction  of  this  act  of  1806  it  has  beton  A«lc2,  that'a  general  description  6f 
a  bank-note,  as  one  for  a  specified  sum'  and  current  within  the  United  IStateSf  without 
mentioning  tHe  name  of  the  bank  by -which  It  was  issned,  is  fM|ffi<iient  in  a)^  indictment 
for  the  larceriy  thereof.    Id.  128.  '      .  .    ,   , 

On  a  prosecution  for  larceny  .Of  bank-notes  it  is  not  iiwIiBpqnsably  necessary  to  pro- 
duoe  them^  on  the  trial.    Jtfbors  v;  Tfte  Com.  2  l^eigh^  R.  70  h 

No  other  possessipn  of  bank-notes,  &c ,  mentioned,  in  this  act,- is  nedossary  to  render 
them  the  subject  of  larceny  than  i»  required  in  the  ease  of  goods :  and  if  the  ex. 
presfion,  **  ftom  the  possession**  means  an  actual  possession',  it  can  nnly  apply  to  taking 
by  robbery.    Angel  v.  The  Com.  3  Virg.  Casei,  228; 


^  * 
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CHAPTER  XLI¥. 

G0kcBRNl]i«  THE   DirEBSITIEd  OF  QRAVD  LANCINISS   AMONG  THEM- 

<       BEhVES'IV  BXJLATION  TO.-CLX]l«r.[l] 

A1.TH0  (he  punisbmeiit  oC  all  ^rand  larciny  by  the  law  i3  death, (a-) 
yet  in  relation  toclergy,  whfch  is  a  kind  of  relaxation 'bf  the  severity 
of  the  judgment  of  the  law,  there  is  difference  made  by  a^cts  of  par- 
liament belw^en  some  larcinies  s^nd  others.         .  <     > 
By  Uie  antient  privilege  of  the  clergy,  «nd  by  the.oopfirmatioii  and 


{d)  In  antient  timei  It  ww  itf.some  oa^e^  punished  wilji  t|)e  foas  of  a  ^umb;  in  others 
yriih  pillory,  ao4  the  loaa  of  an  ear.    Coront  434.  ^^riU.  24. 6. 

[J>Thia  haa  now  1>eoon]e  a  title  of  curiosity  ottlyy  the  Stai.  7  &  8  Oto,  IV.  c  38, 
having  enacted  by  Sleet.  6,  that  benefit  of  clergy  with  respect  to  persons  convicted  of 
felony  shall  be  abolished :  apd  by  Seat.  7,  that  no  person  convicted  qf  felony  shall  suffer 
death,  unless  for  some  felony-  which  was  eicUided  from  the  benefit  of  clergy  before  or  4MI 
the  first  day  of  the  then  session  of  Parliament^  {Fib,  8,  1B970,  or  which  should4)e  mad« 
punishable  with  death,  by  some  statute  passed  afler  that  day.  '        .        /* 

This  benefit  6f  clergy  cons^tBte(f  in  former  times  so  remarkable  a  featore  in  oriink 
nal  law,  and  fa  general  acquaintance  with  its  nature  is  still  so.  important  .for  the  illos- 
tration  of  the  books,  that  it  may  be  desirable  to  subjoin  fkrther  notice  on  the  snbjeol. 
It  originally  consisted  in  thfe  privilege,  allowed  to  a  cleik  in  orders,  when  prosecuted  ii| 
the  temporal  court,  of  being  ^discharged  from  theniSe  and  handed  over  to  the  Q»ut 
Christian,  in  order  to  make  9ai\onical  purgatfon,  that  is,  to  clear  himself  on  his  owa 
oathi  and  that  of  other  persons  a^  his  coAipurgators,  {vide  Reeve$*$  ERst.  Bng.  L.  ooi.  3, 
pp.  14, 134 ;  25  Edw,  III.  tt.  3, 4,)  a  privilege  fi>unded,  as  It  i»  aaid,  upon  ti\t  text  of 
fiicriptore,  **  Touch  not  mine  anointed,  and  do  my  prophets  no  harm."  In  Engi^td 
this  was  extended  by  degrees  to  all  who  c^ld  read,  and  so  wjsre  capable  of  becomios 
cler^s.^  {Reeve$  ubi  supra  etvoLA^p,  156.)  But  by  4  Htn.  VII.  e.  13,  it  was  provided, 
that  laymen  allowed' their  clergy  should  be  burned  irt  the  hand,  and  should  claim  It  only 
oiicc|;,and  as  to  the  clergy,  15  became  the  practice  in  cases  of  heinous  an^  notortom 
giiilt,  to,  hand  thrift  pver  to  the  ordiuarj^  absque  purgatioyu  facienda,  the  effect  of 
which  was,  that  i^ey  were  imprisoned  for  life.^  4  Bl.  Com,  369.  Afterwards,  by 
^8  Elix.  c,  .7,  the  deliveriag  over  to  the  ordidary  was. abolished  altogether,  but  imprison- 
m6nt  was  authorized  in  addition  to  burning  jn  the  hand.  -  By  5  Arm*  c  6,  the  benefit  of 
clergy  was  allowed  to  those  entitled  io  aak  it,  without  reference  to  tkeir  ability^  to  reaif. 
By  4  Geo,'!,  e.  11;  6  Geo.  L  e.  S^i  ^nd  19  Goo.  UL  e.  74»  tbe  punis(ip|ent  of  trans- 
portation w:as  authorized  in  certain  cajses,  id  Jieu  of  burning  iif  the^hand;  and  by.  the 
act  last  mentioned  the  court  might  impose,  instead  of  burning  in  the'  hand,iL  pecuniary 
fine,  or  (exceptr  in  mknslaughter)  order  the  ^ehder  to  be  whipped.  As  to  the  nature  of 
the  offences  to  which  (he  benefit  of  clergy  applied,  it  had  nd  application  except  in  capital 
felonies,  and  from  the  more  atrocious  of  these  it  had  been  taken  away  by  varfooft  sta- 
tutes ^rior  to  its  late  abolition  by  7  &.  8  Geo.  IV.  c.  28,  a.  6.  As  the  law  stood  at  the 
time  of  t|iat  abolition,  clerks  In  order  were,  by  ibrce  of  the  benefit  of  clergy,  discharged  ' 
in  .clergyable  felonies  without  any  corporal  punishment  whatever,  and  as  often  as  they 
offended,  and  the  only  penalty  being-  a^  forfeiture  of  their  goods ;  and  the  case  was  tho 
fMune  with  peers  and  peeresses,  (as  to  whom  see  4  &.  5  VtcL  e,  22,)  but  they  could  daioi 
it  only  for  the  first  offence..  As  to  bommoners  also,.they  oouM  have  benefit  of  clergy 
only  for  the  first  offence,  and  they-were  -discharged  by  it  from  the  capital  punishment 
only,  being  subject  on  the  other  hand,.not.only  to  forfeiture  of  goods,  but  to  bnmiRg  in 
the  hand,  whipping, ^ne,  imprisonment,  or  in  cehaio  cases  transportation  in'  iieaof  thm 
capital  pentence.    4  jBL.  Com.  ji.  371; '4 )SK«p^  Com.  436. 
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special  c^nces^ibh  of -the  statute  or>25  JS»  3-  cap.  4.  the  benefit  6t 
clergy  was  to  be  allowed  ih  a|ji  (reaaoi^  and  felonies  touching  other 
pel^ons  than  the  king  biitMielf  and  his  roya^l  m^ijesty. 

Therefoi^  as  well  in  grand  larciny,  as  in  othejr  felonies,  clergy  iff 
to  be  alloWdy  where  ic  19  not  takem  away  by  sonoe  subsequent  act  of 
parliament,  •      -    '       •  ,.• .  '     ,•  . 

And  in  all  those  cases,  wherein  it  is  so  tak<?n  away^  the  irtdict^i 
mcnt  of  such  larciny  or  other  felotiy  must  bring  the  case  within 
the  particular  provisioji  of -thdse  statntiss,  which  in  suehr cases  *takes 
away  clergy,  otherwise  it  -is  to  be  allowd,  tho  upon  the  eviden'oe  it 
may  fan  out,  that  the  truth  of  the  fact  appears  to  be  such,  as  is 
within  the  spiScval  provision  of  .those  statutes,  that  so  take  a.way 
clergy.    -        .  •  -  •     ,  ^  .'     ■'    . 

•  The  statutes  therefore,  that  t&ke  away  clergy  in  some  particular 
}arcinies;  are  these  that  follow: 

I.  By  the  statute' of  03  H.  8.  cap.  1.  "Alt  persons  found  guilty 
of  robbing  any  church  or  chapel,  of  other  holy  places^  or  of  robbing 
,any  person  irt  his  dwelling-house,  the  owner  or  dweller  0^  the  samd 
house,  his  wife,  children  or  servants  then  being,  within,  and  put  in 
fear  aiid  drdad  by  the  same,  or  for  robbing, any  "person  in  '; 
or  near  the  highway,  and  those,  that  are  found,  guilty  of  [  618  :J 
abetting;  procuring^  helping,  or  counselling  thereof,  are  ex^ 
empt  froor  the  benefit^  of  clergy,  except  such  as*  are  in  the  order  of 
sub-deacon.''  i 

fiut  upon  Ibis  statute,  tho  there  must  be  a-stealing  of  goods,  there 
need,  not  be  an  actual  breaking,('&)  for  the  stealing  in  the  house,  and 
putting  fhe  dweller,  his  wife  or  servants  in  fear,  iS' robbery: 

This^  statute  extended  only  to  a  conviction  by  verdict  or  con- 
fe^ion,  but  the  statute  of  26  Hi  8.  cap.  3.  extended-  it  to  a  staliding 
flnute,  or  ehaltenging  of  above  the  ndmber  of  twenty,  or  not  directly 
answering,  and  also  ih  case  of  an  arraignment  of- ja  prisoner  lEpr.  a 
felony  by  bringing  the  goods  he  stole  into  one  county,  where  he 
had  first  stoleh  the^  goods  in  a  foreign  county,  in  one  of  ttiose  man- 
ners mentiond  in  the  statiite  of  "23  H.&.  it  gave  power  to  the  jus- 
tices, upon  exaniination  of  the  fact,  to  put  the  prisoner  from  Hie 
clergy,  but  herein- these  things  are  observable:  1.  It  did  not  give 
power  of  examination^  where  the  prisoner  confessed  the  felony,  but 
where  he  puV  himself  upon  hfs  trial.  2.  These  examinations  heed 
itot  be. recorded.  3.  It  did  not  extend  only  to  those  cases,  where 
the  prisoner  was  to  be  ousted  of  hi»  clergy  by  foro^  of  the  statute 
of  23  H:  8:  and  npt  to  other  cases;  where  he  was  to  be  ousted  of 
hi8clergy,by  any  subsequent  statute,  and. therefore  upon  a  robbery 
in'  a  dwellingi-house,  where  the  owner;  his  wife  or  servants  were 
within,  and  hot  put  in  fear,  he^  could  tiot  be  diisted  of  his  blergy  by 
* 

(A)^In  Uie  eaue , of  robbings  a  tfhurcb  there  ntut  be  %a'  actaal  breaking  to  brin^  it 
wHhia  this  sUtute;  bat  by  1  E.  6.  cap.  12.  it  is  not  n^cemary^  for  by  that  statute  sU 
ftioniouB  taking  of  goods  out  of  charch  or  chapel  is  ousted  of  clergy  io  all  oii^s, 
except  that  of  c^llenging  above  twenty,  which  defect  is  supplied  by  3'&  4  W*  ^  M, 
cap.^,  ' 
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etaminatton  ma  for^ign^ccHintynpoB  the  statute  of  2$*^.  3.  Anders. 
Bep^fi.  158. j^.  114.. Co.  P.  Cyvap.  52. j».  115. 

/And  therefore  it  was  ruled  in  one  Co/e'«  case«  a 'woman  broke  a 
dwelli|>g-boase  in  Kent  in  the  day-time,  none  being  there/  and  took 
aw^y  goods  above  the  value  of.  live  -shillrngs,  and  under  the  Value 
*  of  ten  shillings^ )ind. carried  the  goods  into .iSti^^^,  where 
|[  519.3  she  was  indicted  of  larcioy,  and  upon  eitamination  it  ap- 
•  peard  i$he  had  broke  the  bouse,  and  took  .the  goods  ut 
mpm,  being  above  five  shillings' and  under  ten  shillings,  and  the 
jury  found  accordingly,  and  she  was /burnt  in  the  hand,. and  die- 
charged,  for  a  man  in  such  a'i;a8eehe)vld!bave.had  his  clergy  in  the 
eottaty  of  Sussex,  because  tho  the  statute  of  39  Eliz.  cap.  15.. take 
away  clergy  in  the.  proper  county,'yet  the  statute.of  25  H.  8.  as  to, 
examinatidn  and  taking  away,  clergy  ia.  a  fo>reign  county  extends 
only  to  felonies  put  out  of  clergy  by  23  /Zl  8.  or  5  4*  ^  E*  k^  ^opr  ^^* 
eotuin  domino  Bridgman  in.  Sussbjc  ex  libr6  suo. 

Again,  the.  i^tatutes  pf  23  ^.8^  and  26  ££  8.  did  put  accessarUvs 
b^/bi'e  in«udh  cases  from,  the  benefit  of  their  elergy,  as  well  as  the 
prib(?ipftfs,  but  as  to  fhat  they  are  repeald  by  1  £.  6»  cap.  12. 

But  by  the  •  statute  of.l  E.^6,  cap.  12.  Iho  the^tatuie  of  23  U.S. 
be  re-enacted  as  to  the  principals  in  the  cases  before  mentioned,'and 
also  in  cases  of  breaking-  houses  to  the  iuteiit  to  steah,  (any  person 
being  thisrein,  and  put  in  fear)  if  convict  by  vefdict  or  confession,  or 
standing  mute)  and  npt  directly  answering,  yet  .i(  hath  this  general 
'dause,  and  in  all^ther  casta  offenders^ s/iatl  have  benefit  ^  their 
elergy  J  and  therefore  by  this  act  the^e  changes  were  >vrotighti 

I.  In  the  cases,  where  :clergy  was  excluded  by  this  act,  Uiereis  no 
saving  for  persons  in  holy  or^ers^  :  -         *    .^y  -  ■ 

2.,  It  repeald  the  statute  of  2^  H.  Sv  cap.  9.  as  to  ,examiHation  in . 
a  foreign  county,  and  for  that  reason  >th^.  statute  of  5  ^  6  'E,  6.  cap^ 
10-;  was  ma^e^  \y'heceby  that  statute  was  revived^  and  stands  now  in 
force  ii}  every  article  thereof. .  -     . 

3.^  It  restored  clergy  ^  accessaries  before  in.airtbose  cases, 
wherein  they  were  ousted  of  clergy  by  23  4*  25  >K  8..and  therefore 
the  statute  of  4  4*  ^  P^'  '^  M,  cap.  4.  was  made,  whereby  aixres** 
saries  before  in  mmder,  or  robbery  in  any.  dvi^elling-house,  or  in 
or  near  the  highways,  are  ousted  of  clergy  upon  conviction,  out- 
lawry, standing  ufiute,  or  challenrging  above  twenty, .pr-.  not  directly 
answering.      -    ♦  ^ 

So  that  the  statutes  of  23  and  25  H.  8.  stand  at  this  day  in  force 
I     ,  with  this  addition,  that  persons  in.  holy  order>s  stand  equally' 
[  520  ]]  exempt  from  the  benefitof  clergy  with  others  by  thestatute 
of  1  E,  6.  as  to  cases  withip  that  statute^ 

7)ut  if  only  a  stranger  were  in  the  bouse,  and  neither  the  owner, 
bis  wife,  children  or  servants,  this  gives  no  discharge  of  c\ergy  by  the 
statute  of  23  H.  8.  and  therefore  there  was  provision  in  that  case  by 
the  ensuing  statute.    ^  '  * 

II.  But  the  statute  of  1  E,  6.  cap,  12.  breaking  of  any  house  by' 
night  orl>y  day,  any  person  being  ioahe  house  or  put^iu  fear,  if -it 
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vere  ^ith  an  ibtent  to  steal,  tho  nothing  i>e  stolen^  pyiticipaLwae 
excluded  from. clef gy  in  all  cases,  except  outlaMrry  and. challenging 
above  twenty.       "  -         »  ,  , 

And  also  in  a  foreign  county,  yet  i£  upon^  exatnination  k  be  so. 
ibund,  be  is  ousted  of  clecgy  by  the  statute  of  5  <$*.6  B.  B.eap.  10. 
but  the  adcessary  6^re  or  a/ler  is  not  busted  of  cliergy  by  this 
statute.    '  ^  .     ,     ,      . 

III.  By  the  Statute  of  5  ^6  E.e.  cap.  9.,  "  tf  any  person  be  foupd 
guilty  according  .to  the  laws  of  Jhe  land .  for  robbing  any  person  or 
persons  in. his  or  their  dwelling  bouses, or  dwelUpg^^places,  the  owner 
or  (dv^eller,  his.  wif^^y  children  'or:  servants  beihg  within  the.  same 
hauise  or  place,  or  in  any  place .  within  the  precincts  thereof,  such 
dffender  shall  hot  be  admitted  to  ctorgy^  whether  the  oWneror 
dweller,  hisf  wife  or  Children,  then  or  there  beii^g,  shall  be  waking  or 
sleeping.  • 

**  And  also  he,. that  robs  any  person  in  any  booth  or  tent,  in  any 
fair  or  market,  his  wife,  childfen,'or  servant  -then  being  within  the 
booth  or  tent^  shall  .be  excluded  from  clergy. 

This  statute  is  of  force,  and  of  great  and  daily  lise,  and  therefore  ii 
w>ll  becqnveuienVto  tnak-e  some  observations  upon  it. 

Upon  this  statute  these  things  cgre  observable :  ^  . 

A'  That  it-extends  not  tp  oust  clergy.in  any  case  but  upon  con- 
viction, pT  the  offender,  either  by  verdict  or  confession,  for  a  man. 
that  confesseth  is  founds  gutlty  by  hi^  confession,  bu|;^  it  extends 
p.ot  to  stfikuding  mute>  challenging  above  twenty,  or  not  directly 
answepng.(c)      'C. 

*  And  therefore  it  is  cohsiderable,  whether,- if  a  man  be 
attaint  by  outlawry,  he  may  not.be  admitted  to  his  clergy  [521  J 
as.  a  clerk'.attaint,.which,«thO  it  avoids  not  the  attainder, yet 
it-may  take  off  ^he- execution^  for  clergy  is  alio wabJe  to  a  person 
attaint,  if  Oie  case  be  within  cl,ergy,  Crompt.  Juri^dic.  o/  Courts^ 
126.  l>.{d)  Di/.%OS.  a.  b,  and  it  is  held,  outlawry  upon  this,  statute 
excludes  not  clergy^  11  Cd,Bep,^9,;b..Ppulfer^scwse. 

2.  That  yet  by  the  statute  of4^SF.i^M.  cap.  4.  pleigy'  is  taken 
away  in  this  case  from  the  accessary  be/or CySiS  welLas  in  cas€t.of 
standing  mute  aiid  chatleoging  above  twenty,  or  not  directly  answer- 
ing, for  the  statute  of  4  4*  ^  J^r^  M.  extends  to- accessaries  b^fort  in 
all  Cases  of  rol^bingin  dwelling-houses,' as  well  tho^  within  this 
statute,  as  those  upon  the  statute  of  2^  H.  8.  ,  ' 

3.  ti'  hath  been  held  by  good  opinion,  that  this  statute  extends 
only  to  htm  Ibat  actually  enters  the  house  and  steals  there,  and  that 
therefore  ViA.  B.  and  C.  come  to  a  house  in  the  day-time. with  an 
intent. to  enter,  and  steal  goods,  and  that  «£.  only  breaks  and  enters 
thd  hduse,  and  takes  the  goods,  that  Jt.  only  shall  be  excluded  of  his 

clergy,  and  J9.  and  C.  that  were  aiding  and  assisting  should  have 

«    .      •  •  • 

(e)  But  bj  J^iW.if.M,  cap,  9.  it.ezteods  to  all  pu»e  caiea»  u  also  to  the  caaeof  an 
outlawry.  i         -.  .  \.  ■   .    .  . 

{d)  Cr&mpt.  Justice  \\9.b,  '  ^         • 
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•       •  •  .  ,  .  • 

their  cle^rgy-:  tMb  wa9  the  opinion  of  di^era  judges  at  a  lAeetirrg  ia 
SeryeantS'Inn  .30  Novemb.  1-664.  who  groundech  theinselves  princi<- 
paUy  upon  JludUy^s  ca8ey(e)  upon  the  statute  of  39  iS/az.. hereafter 
elated,  but  I  think  thev  are  all  to  be  exdnded  of  their  clergy  upon 
this  statute  of  5*4^  6  E,  6.  and  there  cannot  be  a  stronger  aathoriljr 
init^  than-tbe  judgnaenlofparliarnentin  thestaiuteof  4  ^^  P*ir  -^ 
cap.  4.  whereby  it  is  enacted,  *'  That  if  any  person  shall  maliciously 
cortunand^hir^y  or  counsel  any  peirsou  to*  commit  any  robfoeiy  in  any 
d^nrelling-house,  he  ;5ha,lLbe  exciuded'of  clergy.  .♦ 

-  And  certainly  he,,  that  is  present,  aidingi  ^nd  abetting,  is  -more 
than^^a  accessary  &^r^,but  (hen  perchaneeihe  indictment  muifst  no| . 
^m  geiierally,t(7a^/7n;«0n/,£^i£fi7^,  itnd  abettingybut  that  B.  andC» 
did  mdHeiouily^  command^  Aire,  or  counsel* A^  to  eom^ii  tAeJacif 
.  Dy,  183.  b.  11  Co.'liep*  $7.  arJ^ouUer^scaat*,  thoyinmyown 
£.5i22  "]  opinion, the  ^ords  maliciously  present  faidirigyandabeUihg'f 
do  4:<M]tttenrail.  the  former^  and  much  morci  and^  it  caiinot  be 

'  intended,  that  the  statute  ineant  la  take  aW^ay  clergy,  frohi  tho^  that 
maliciously  counsel  or  command,  which  at  mpst  makes  but,  an  acces- 
sary, and.  yet  that  he  that  is  present  and  abetting, -shall  ha^e  his 
clergy.  /  ...  •. 

But,  in  my  opinion,  all  may ^be  indicted,  qtiod  fregsrttnf  4"  intra- 

'  verunt,  fyc.  as  in^case  of  burglary  or  robbery,  mi  it  differs  froip  the 
statute  of  3d  £liz.  and  the  ratbei^,  because  the  statute  of  4  ^  5^'P^4r 
M*  extends  not  to  offenses  made  .after  'by  39  Eliz.  v 

4.  This  statute  extends  not  to  breaking  of  the  house  with  an  intent 
to  rob  it,  but  there' must  be  an  actual  robbing,  or  taking  a^iBiygoods» 

5.  The  robbing  by  day  .or  night  i§  within  tnis  statute.  .  ■ 

6.  The  dweller,  his  wife,  children  or  servants  miist  be' within  the 
precinct  of  the  house  steeping  or  )waking^  but  it  isiiot  necessary  they 
should  be  put  in  fear,  neither  is  it  necessary  they  should  be  ia  the 
ilame  voom  where  the  robbery  is  done. .  .    .  ' 

7.  But  it  is*  not  enough,  that  a  stranger  be  in  the  house,  unless  th^ 
owner,  his-wife,  children,  servants  or  some  of  them  be  in  the  bouse  * 
at  the  time  also,  thb  itrhe  enough  upon  the  statute  of  t  JS^  6.  cap.  12. 

8«^Thei^  must  be  not  only  an,  actual  stealing  of  some  gooda  in  the 
house,  but  an  actual  breaking  of  the  bouse,  for  the  statute  apeaks  of 
robbing,  which  imports  more  than  a  bare. taking  of  goods. 

Aug,  14  Car.  1«  Thomas  fVilliamsj  Thomas  JBateSy  and  JtieAard 
Harpkr  having  broken  the  lodgings  of  Sir  H.  Hungaieal  fVhitehdUy 
and  taken  thence  several  goods-  of  Sir  .iET.  HungatCi  Croke  and 
Crowley  were  advised  with,  tapen  the  indictment,  who  agi^ed  these 
points;  1.  It  must  be  laid  for  breaking  the  king's  niansioQ-houae 
called  fVhilehally(f)  tod  stealing,  the  goods  of  -Sir  H.  HmngaiCy  few? 
all  the  lodgings  iiyWhtiehail  were  part  of  the":king^s  house,  and 
r.  difier'd  from  an  inn  of  court,  where  each  Ghambei;  is  a  save- 

[^  523  2  1*^1  mUnsion-house,  becapse  every  one  hath  a  several  interest 
in  his  clvamber.    S.  That  upon  the  statute  of  5  {*  6  '£.  6. 
'  the  indictment  nee^  only  bei,  tha:'t  h^  broke  the  king's  house  called 

(e)  Cro,  Car.  473.  by  the  name^  of  Evam,  (f)  See  JCft  97. 
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¥Vhi4thaUj  and  Btole  the  goods  of  Sir  :Zr.  fTi/n^a^e,  divers  of  the 
king's  servants  Ihen  being  in  the /house,  withoiu  saying,  that  ieiay 
body  was  put  in  fear  (which- Was  necessary^ by  the  statute  of -23  H, 
8.)  but  merely  upon  ibe  statute  otS  fy-^  E.  6.  and  accordingly  t^e 
indictment  was  df'awn.  .  3.  That  upon  aiv  indiciment  upon  23  H:  8. 
or  upon  5  E.  6.  there  must  be"  an  actual  breaking  of  the  house,  and 
«lIso  8C.  robbery  or  steotting  of  somb  thing. 

4,  That  if  a  thief  come  into  the  ho\i6e,  the  doors  being  •open,  a-nd 
then  breaks  ppen  a  chambe(-door,  and  steals  goods  from  thetice,  (hts 
is  il  breaking  of  the  house  within  those,  statutes,  and 'accordingly  at ' 
the  gaol^elivery  ut  the  Old  BdUey^  29  ^vg,  14  Can  1.  those  two 
justices  being  present,  they 'were  indicted,  and  Harper  being  fled,  the 
cfther  twOjWere  found  guilty;  fFiliiaihs/wHs  reprieved  before  judg- ' 
vient,  but 'J9a/e^  was  executed,  e^  Mfo  Twisden* 

tJpon  thisjattc^  resolution  it  seems,  that  Bayne^s-cs^se  in  Poor 
Aam^s  B^.  36  fy  37  Eiiz.n.  10  was  somewhat  tdo  severe(^),  where 
one  c^me  ifito  a  iavern'  to- , drink,  and  stole -a  cup  that  was  brought 
them  to-^rink  in,  th^  owner  and  his  dery^nt^  being  in  theiiouse,  and 
tipon  this  he  was  ousted  of  his  clergy  upon  the  staiute-of  5  4*  6'E.  G^ 
ivhich  case  was  doubted*  by  the  justices  upon  a  meeting  among  them 
Novemb,  1664.  but  it  was  then  agreed,  if  two  come  into  a  tavern  to 
drink,  the  door  bei^g  open,  and  divers  of  the  foimily  being  in  the 
h6u8e,  and  one  goes  up  stairs  and  brealES  a  chaipber-door,  and  steals 
gpods^  and  both  depart  before  the  felony  be  discoverod;-  resolved  by 
lis  all,  that  clergy  is  taken  away  from  him  thfatbreaks  open  the  door, 
if  he  be  indicted  upoix  the  statute  of  5  J5.  6.' but  not  from  the  Qther, 
for  the  breaking  of  the  door  was  an  act  of  Violence,  and  sa^the  break* 
ing  of  a  counter  or  chest  \{h)  for  a  ch^st  tfide  posiea. 

But  tbo  thebreaicing.of  the  door,  6r  perchance  of  a  counter.)  may 
b&such  an  act,  as  may  make  it  a  robbery  within  the  matnte  of  5  E.  6. 
yea«  and  altlio  in  that  Qa^  before-mentioned,  atni'  in  a  case 
upon  a  special  verdigUout  of  Cambridgeshire  beforenmeh-*^  [  5241 
tioned,  it  was  held  the  .breaking  of  a  chest  was  all  one  Ieis  to 
this  purpose  with  tb^  breaking -of  a  dobr,lho  the  chest  were  not  fixecT 
to  the  freehold,  quod  videu  ante  cap.  43.  yet  I  must  needs  say,  that 
.  Ihe  course  at  Newgate  hath  been  always  since  my  time,  that  the 
breaking  open  -of  a  chamber-door,  and  of  a  counter  or  cnpboard  fixecl 
to  the  freehold,  hath  brought  it  witbin  the  statute  of  5  £!.  6.  to  oust 
•  of  clergy;  yet  when  a  party  enters  tbe  doors  open,  and  breaks  up 
anly  a  chest  or -trunk,  and  steals  thence  goods,  that  Is  not  such  a  rob- 
bery, as  is  witbin  the  statute  of  5  £.  6.  to  oust  of  clergy^  and  so  was 
the  difference  agreed  at  Newgate  1671.  upon  the  robbery  of  the  cook 
of  jSpr/^an/^-t/in  in  jF/ee/'^^/re^^,  by  <;ertain  persons  that  came  in  to 
eat,  and  slipt  u|>  stairs,  and  picked  open  a  chamber-door,  and  brok<e 
open  a  chest,  and  stole  plate  of  good  value:  it  was  agreed,  that  the 
picking  open  the  lock  of  the  chamber-dt>or  brought  it  within  the 
statute  to  oust  clergy^  but' the  breaking  open  of  a  chest  or  trunk  only 


(g)  Thu  cMe  denied  to'belaWrKeL  68. 


9  (i)  See  JGcif.  69. 
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wouUiioroust'cIetgjr  apon  the  statate  of  5  £.6.  ^r  39  Eliz:  and  so 
by  I^e  secondary  w^s  the  coDsXanitoutse  ai-Newgaif  in  his  time. 

Ab  to  robbery  in  booths  or  Cents  in  fairs  and  markets,  within  the 
'5  E.  6.  cap.  12.  H  41  BHz.  B.  R.^  the  robbing  of  a  shop  in  FVesf- 
minsier-haU  was  ruled  not'  to  be  Within  this  statute  to  be  ousted  of 
clergy.  '.      ^  -^  '      ^ 

I  f  a  servant  opens  a  chamber-do^or  m  his  master's  house,  and  steaib 
goods,  Sir  N.  Hyde,  who  Was  severe  enough  in  cases  crioiinal, 
doubted  Whether  this  were,  wkhin  this  statute  to  oust  him  of  his 
ciefgy:  vide  infra*  .       .      •  .      - 

IV.*  The  tiejtt  statute  relating  to  this  matter  of  robbing  in  houses 
is  ^9  Eliz.  caj9.  15u  which  recites,  that  the  penalty  of  robbing  of 
houses  in  the  day-time,  no  persons  being  in  the  house  at  the. time  of 
the  robbery  cominitled,  is  not' so*  penal  as  robbery  in  any  Jiouse,  any 
person  being  therein  at  the  time  of  the  robbery  cofpmitted,  which 
bath  emboldened  persohs  to  commit  heinous  ii:>bberies  in  breakii^ 
and  entering  persons  bouses,  none  being  in-  the  same,  and  enacts, 
'"^That  If  any  person  shall" be  found  guilty  by  verdict,  con- 
£525]]  fession,  or  otherwise  for  the  felonious  taking  away  in' <be. 
.'    tiay-time  of  mpney,  goods,  or  chattels  to  the  valiie  of  five 
shilling?  or  upwards,  in  any  dwelling-house,  or  any  part  thereof,  or 
any  out-house  "or  out-l}0.uses  belonging  and^used  with  the  said  dwell* 
ing-house  or  houses,  altho  no  person  shall  be  hi,  the  satdliouse  or 
.houses  at  the  time  of  the  felony  committed,  evelry  such  person  shall 
be  excluded  from  the  benefit  of  clergy.  '^  '   '. 

Upon  this  statute  the$e  things  are  observable:     '    -       ' 

1.  That  the  indictment,  whereupon  such  pefton  is  to  be  ezcluddd 
of  the  benefit  of  his  clergy,  ought  precisely  to  follow  the  statute,  viz. 
it  ihust  be  in  the  day-time,. and  tfo  person  being  in  the  boose,  and 
must  appear  to  be  so  upon  evidence. 

2.  And  therefore,  if  either  thd  indictment  pursue  not  the  statute, 
or  the  evidence  make  not  good  the  indictment,'He  is  to  have  his 
clergy,  atKi  therefore  upon  such  an  indictment  he  may  be  accjuitted 
of  stealing  against  the.  form  of  the  stisitute,.  tod  found  guilty  of  simple 
felony  At  common  law,  tho  the  indictment  c6lielude  contra  formam 
ataiuti;  and  the  same^aw  it  is,4f  an1ndij(5tment  be  formed  upon  the 
statute  of  2S  //.  8.  or 5  4*  ^  E,  G.foriho  the  indictments  inthose  eases 
be  special,  and  conclude  sometimes  contra  formam  ^tatutiy  yet.  they 
include  felony  at  common  law,  add  thd  the  indictment  concluding  con- 
tra formam  iidfuti  be  good,  it*  is  not  necessary^  ^  ^^  ^^  circum- 
stances required  by  the  statute  be^ pursued,  for  the  statutes  in  ttiese 
cases  make  not  the  felony,  but  only  exclude  clergy,  when  the  felony 
is  so  circimistautiated,  as  the  statute  mentions,  and  is  so  expressed  in 
the  indictment; 

3.  If  the,  indictment  be  formed  i^pon  this  statute,  as  thai  he  bmke 
and  entred  the  house  in  4he  day-time,  and  stole,  no  person  being  in 
the  house,  if  it  appear  upon. the  evidence,  th^t  the  felony  wascom- 

^  milted  without  these  circumstances^  as  if  it  were  committed  in  the 
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might,  ox  liot  in  the  day,  so  tfiatit  i^  burglary,  oi:*  if  committed  when 
some  of  the  faf;nily  were  ii>  the  boitse^  inwhich^case^  he  bad  been 
ousted  of  his  rclergy  by  the  statute  of  ^  fy  &  E.  d.  if  the  indictment- 
bad  been  formed  upon  that  stsitute,  yet  in  such^  case  thci  .offender 
being  specially  indicted  upon  the  statute  of  99  Eiiz.shsM  be 
found  guilty  of  simple  felony  at  comimon  law,  and  shall  not  [5^6  ] 
be  dusted  of  his  clergy  by  the  statute  o{23  H,  9.  I  E.  6.5  k 
6  E,  6.  or  18  Eiiz.  cdp^l.  because  tl^e  indictment  is  not  formed  upon 
,  thbse  statutes^  but  only  upon  9)9  Eliz.  and  if  the  tsircumstanoes  of  the 
statute  of  ^9  Eliz.  upon  which  the  indictment  is  formed,  benol.pur- 
siied  in  the  evidenceyhe  must  have  hi^  clergy,  and  so  is  the  constant, 
practice.  '  ,     -  .  •      «   .  . 

.  4.  Ahho,  this  statute  of  39  £/£?:;  in  th6  body  of  the  liet  speaks 
only  of  stealing,  yet  in  as  much  as  the.plreamkle  speaks  of  robbery, 
it  hath  been  edwayis  taken,  that. upon  this  statute,  as  well  as  upon 
the  statute  of  5  E.  6.  the^e  mustbq  th^se  three  things.eoncur  to  oust 
clergy:  1.  There  must  be  ah  .actual  stealing 'ot  taking  awa.y  joif 
goods  of  some,  value  upon  the  statUteioi*  5  ^  6  E.p.  and  of  goodsi  tp 
the  value  of  five  shillings  upon  this  statutdybut  it  is  not  necjessary, 
that  the  goods  be  carried^  out  of  ttie  hou^e,  for  if  he  take  them  out  of 
pi  trtmk  ^r  cupboard,  andjay  them  in  the  room,  and  ^e  apprehended 
before  hecarxy  them  a  Way,  it  is  a  stealing  within  the  statutes,  iM^id  at 
-common  law  alsd^  as  wa^resolved  by  all  ihe^udges^^nodifseniienlef 
in  a  case. out  of  Cambridgeshire  upon  a  special  verdict  therp  found 
upon  an  indictment  upon  the  statute  of  5  ^  6  £.  6w  dtmo  1664.(2)  2.  It 
must  be  a  stealing  of  goods  in  the  housey  and  therefore  bo  that  steals, 
or  is  'party  to  the  stealing  th^m,  being  out  of  the  house,  is*  not  by  this 
statute  to  be' ousted  of  his  clergy.  ^3.  Upon  this  statute,  as  well  as 
upon  the.  statute  of  5^  SE.  6.  these  must  be  some  act  of  fbfceor 
ireaktng*{kj         -  •    . 

>  Now  what  shall  be  said  such,  a  force,  as  must:  bring  the  party 
within  this,  statute,  hath  b^on  touched  before,  to  which  I  add,  L  That 
\^atsoever  breaking  will  make  a  burglary,  if  it  were  in  the  night,. 
wHI  make  such  a  force  .or  breakiog,  as  is  within  tins  statnt,e 
and  that  of  5  A  6.  to  oust  the  thief  of  his  clergy,  as  if  he  [  527  ] 
break  open  the  outward  or  inward  door  of  the  house,  pick 
the  lock  of  such  door»  draw  the  latch,  break  open  the  window,  ^c. 
2.  Some  breaking  or  forcd  will  oust  clergy  upon  the  statvites  of  5  4* 
6^.  6.  and  89  Eiiz.  which  will  not  make  k  burglary;  if  it  were  in 

the  night,- as  where  he'  entei^  by  the  doors  open,  aod  breaks  open  a 

'        •    '  <  ,  »^ 

.  (t)  This  was  SSfnpsotCa  case  mentioned  hejow,  and  is  reported  Kd.  31. 

Ik)  Bui  now  by  10  4r  U  W,3.  cap.  33.  ^*  Whoetrejr  by  night  or  day  shall  in  any  shop, 
Ware-hduse,  coach-house,  or  stable,  privately  and  felonioasly  steal  to  the  yalae  of  5s.  or 
more,  fho  such  shop  be  not  broke  opeD^  nor  any  pdrsontherein,  or  shall  assist,  hire  or  ^ 
^mmand  any  person  to  comniit  such,  offense,  shall  1^  excluded  from  the  benefit  of 
clergy."'  N^w  repealed  and  supplied. 

And  by  13  Ann.  cap.  7.  **  Whoever  shall  feloniously  steal  to  the  value  of  40s.  in  any 
dw^Uing-hoQse  or  out-h6u8e  thereto  beldnginff,  lUtho  it  be  not  broken,  nor  any  persba 
therein,  their  aiders  or  assisten  are  excluded  from  clergy.^    Repealed  and  supplied. 
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ceutUeiior^cupbeard  fi jcedlo  the  lireei^Id^  as  was-agre^  m  the  Cam^ 
bridgeshir^  case 'befovd'Sneniiond. 

7V1&  Car.  3.  .Sinieoh^jf  CAS%  where  the  case  was  thus:  a  man 
came  inito  a  dwell iDg-bouse-,  none  being  withifi*  and  the  doors  being 
open,  and  broke  up  a  chestt^aod  took  out  goods  to  the  value  of  five 
shillirxgs,  laid  -them  on  the  floor^and  before;  he  pouid  carry  them  out 
of  the  chamber^  he  was  apprehended^  and  upon  this  maiter  specially 
found  bq  was  ousted  of  his  clergy  )ipon  the  ste^tute  of  39'  Sliz.  for  the 
taicifig  them  out  of  the  chesi  viTas  felony  by  the  eomtoon  law,  and  thai 
statute  of  39  £!liz.'did  not  alter  the  felony,  but  only  excluded  clergy; 
per' omnea  jitsiiciarios^ AngWm,  Ex  libro  Qridgmaa^ 
.  But  wliereas  in  that  case  the  breaking  open  of  the  chest  was  held 
6UQhQ,.foTc^fOr'bcea*king^ad  excludesi  clergy  upon  that  statvite,!  have 
observed,  4hat  the  constant  practice  dit -Newgate  hath- not  allowed 
that  construction; unless  ijl-was  a  coigiter  or  clipboard  fixed;  yet  noie, 
this  resoiutioQ  of  16  Car.  was  by  all  the.  Judges  of  'England  then 
present,  andtho  one,  dissented,  be  after  came  about  to  the  opinion  of 
tberest;  Ideo  gtcasre.  .  •      .  * 

T.  IS  Car.  1  &  R.  Evans  and  Fineh{l)  were  arraigned  at  iVeto- 
gate  -upon  an  indictment,  .that  thi&y  at  twdveof  the  clock  in*  the  day, 
jdomurn  mansionakm, Hugonis  Audelyrdeinteriori-teinpio^ntfllA 
persond  in  eqdem  domo  existentejfregtruntyfy  40/.  from  thence  did 
steal,  a  special  verdict  was  found,  that  Evan&  by  a  ladder  climbed 
up  to  the  upper  window  of  the  chamber  of  R.  Aude^yy  and  took  out 
.  of  the  same  forty,  pounds,  and  Finch  9tood  upon  the  ladder  in  view  ^ 
of  Evansy  and  saw  Evans  in  tbe  chamber,  and  was  assisting  to  the 
robbery,  and  took  part  of  the  mc^ney,  and  that  at  the  time  of  the  rob- 
bery divers  persons  were  in  the  Inner  Temple^hallydind  ia 
£5283  diyers  other  parts  of  the  bouse  i  riiled,  L  TKat  a  chamber 
in  an  inn  of  court  is  domus  manaionalis  within  the-  statute 
of  39  Eiiz.jof  him  who  was  the  owner  of  tbe  chamber.^  2.  That  altbo. 
this  chamber  was  parcel  of  the  Inner  7>i72p/e,  and  other  persons 
were  in  the  hallaqd  oth.er  parts  of  the  Inner  Temple^  yet  no  per^n 
being  in  the.ehamber,  this  offence  was  within  the  statute  of  39  EUz.^ 
and  so  it  differ^' from  the  case  o(  fVhiiehaU  before-mentioned,  where 
tbe  indictment  was  >ipon  the.  statute  of  5  4"  6  E.S.  3.  That  in  as^mueh 
as  Evans- was  Qn\ym  the  chai^ber,  apd  Fineh  entered  not  the  cham- 
ber, £tfan«  had  judgment  of  d^ath,  and  JPthch  had  hisr  clergy. 

And  the  like  jaw  had  been. upon  the  statute  of  5  ^  6  E.  9.  as  js 
before  declared,  for  these  statute^  orily  exclude  ihe  parties,  that  actu- 
ally take  out  of  the  dwelUng-house,  not  those  *that  are  present  and 
assenter^(7n)  aa  hath  been- also  before  dectared(n)  upon  the  statute 
of  1  i/ac.  gf  stabbing.      \     -  • 

■'.'':'  *' 

'{f)Cro.  Car.  473.  "^ .  , 

(m)  But  by  3  4f  4  W.SfM.  cap.  9.  tlergy  is  taken  away  frorn  aH,  who  eoinfort,-aid,  abeti 
laieiat,  counsel,  hire,  or  oommcnd/Aliy  person 'feloniously  to  break  any  <^welli]||f-)ioaae ; 
shop,  or  ware-house  thereto  belong-ing,  apd  feloniously  t»  take  away  any  money*  ^oods, 
^rC'f  tothe  value  of  5s.  or  up^arfls,  altho  no  persoo  be  within  tlia^same. 
(n)  Fi4<a  «atea,  jp.  468.  ' 
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A:nd  her^Q  jt  diners  from  burglary  and  robbery^  for  therein  ,aU> 
person9,.that  are  present,  aiding, and  assisting,  are.  equally  burglkrs  of , 
robbers  with  him,  that  enters  or  actually  takes;  bnt  of  tfiis  hereafter. 

But  this  statate  of  39  Eliz.  takes  not  away  the  benefit.of  clergy^ 
where  the  offender  statadsmnte^  but  only  in  the  case  of  convietiDnby 
verdict,  confession,  or  otherwise  according. t0  the  laws  of  the  realm; 
quaere  of  outlawry,  for  there  the  party  is  attaint  indeed^but  not  found 
guilty,  for  if  he  reverse  the  outlawry,  he  shall  plead  to  the  felony.(o) 

And  thus  fi;ir  for  those  larcinies,  that  relate  to  the  dwelling-house 
of  any  .wherein  clergy  is  excluded. 

y.'  The  next  statute,  that'exchides  from  clergy,  is  the  statute  of 
1  K  6.  cap.  12.  and  2  f^3  E.6:  cap.  33.  which  exclude  clergy  from 
any  person. convict  by  verditl  or  confession  6f  stealing  any  bcMte; 
mare,  or  gelding,  pr  wilfully  standing' mute. 

But  it  takes/uot  away  clergy  from  accessariea^&^/Qreor  [529} 

VL.  I'he  st$itute  of  8  EHz.  cap.  4.  by  which  he  that  .takes  mon€(y 
or  goods  f(^niously  fr4)m  the-  person  of  any  other,  privily,  without 
his  knowledge,  is  ousted  of  his  Clergy,  if  convict  by  vefdict  or  con* 
fession,or  ifhe  challenge  above  twenty  peremptorily,  or  stands  mute, 
or  wiU  not  directly  an8wer,^  or  be;  outlawed.      :  .  .    /^       '  > 

Upon  this  statute  these  things  are  observable:  1.  It  doth  not  alter 
the  nature  of  the  felony,  and.  therefore,  if  what  he  take  away  so  be 
not  above  the  iralae  of  twelve-pence,  it  is  only  petit  larciny,  as  it  was 
before,  and  so  differs  from  the  case  of  robtery,  C9.  P.  C.  cap.  16. 
p.  6S(:  Crompt;  de  Paccy  JbL  S3»  b.  2.  The  indictment  must  be  pur-' 
suant  to  the  \\BX\xXeyvit: qUod  feionio^  ^c.  clam  ^  s^creii  apersond^ 
fyc.  iceptV,  olherwise  the  offender  hath  his  clergy.  3.  It  doth  not  oust 
accessaries  of  their  clergy,  nor  it  seems  doth  it  oust  any  of  his  clerg^ 
btit  him,  )hat  actually  pick^  the  pocket,  and  not  those  that  are  present, 
aiding  and  aesisting,  upon  the  reason  of  Evan^s  case  before,  for  it 
shall  be  taken  literally.  * 
.  By  an  act  of  this  parliament,  trfz.  *  ^  •  (p)      ' 

Soe-bO^  of  the  prinoipftl  ixULtten  ID  Fog|^,  Tit.  Ckrgf. 


.  CHAPTER  XLV.  .  [630] 

.    /•    '  ... 

CONCSRI7INO   PETIT   LAltCINT. 

Pbtit  larciny  is  the  felonious  stealing  of  money  or  gopds  not  above 
tbe  value  of  (welye-pence  without  robbery,  for  altho  that  by  some 
opii>rous:the  value  of  twelve^pence  tnake  grand  larciny,  22  •^$siz.  39. 

(0).  Bat  now  hy3&,4W^ifM,  cap,  9.  clergy  is  express] j  taken  awaj  in  case  of  ooU 
laifry«  or  of  standing  route,  Sfc, 

ip)  This  was  left  uDfinivhed  1»y  our  aalhor,  bat  I  suppose  the  statute  here  meant  is 
It^Oar.  %  cap,  5.  which  **  AU  Who  ahaU  ftfonioosly  steo^  wooHen  man^ifactures  from  the* 
tenters,  or  shall  embe«xle  ^he  kinv's  naval  stores,  are  exejoded  from  clergy. 

As,  to  sohseqaent  slatales,  whreh'  take  awayclergy  frem  lareiny  in  dwelling-honm,, 
9id€po9tBa$ubJin$€iip,4l8m 
VOL.  I. — 47 
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per  Thcrp^  yet  the  law  Is  settled,  that  it  mnst  exceed  twelve-pence 
to  make  grand  larcinjr.   West  Leap.  I5.(a)  S  E.  2.  Caropu  404.[1] 

The  judgment  in  case  of  petit  iarciiiy  is  not  loss  of.  life,  hot  only 
to  be  whipty  or  some  such  corporal  puniehixient  less  than  death,  and 
yet  it  is  felony^  and  upon  conviction  thereof  the  offender  loseth  his 
goods>  for  the  mdictment  runsy^/omc^.  27  H.B.  22.  ,. 
.  A  party  iqdicted  >of  petit  larciuy  and  acquitted^  yet  if  it  be  found 
he  fled  for  it,  forfeits  his  goods,  as  in  case  of  grand  larciny.  8  ^.  2. 
Coron.  406.  Stamf.  P.  C.  p.  ISA.  a. 

But  In  case  of  p^tit  larciny  there  can  be  no  accessaries  neither  be- 
fpre  nor  after.  P:  9-.  Jac.  12  Co.  Sep.  8h     . 

...If  two  or  more  be. indicted  of. stealing  ^oods  above >th6  value  of 
twelve-pence,  tbo  in  law  the  felonies  are  several^  yet  it  is  grand  lar- 
ciny in  both.  8  E.  2.  Coron.  404* 

But  if  ppQn>  th6  evidence  it  appears^  that  «^.  stole  twelve-pence  at 
one  time,  and  B.  twelve-peace  at  another  time,  so  that  the  acts  them- 
selves were  several  at  several  (imes,  tho  they  were  the  goods  of  the 
same  person, ^his  is  petit  larciny  in  each,  and  not  grand  larciny  in 
.either.  •  -.  -  . 

If  .^.  be  indipted  of  larciny  of  goods  fo  the  Value  of  five  shillings, 
jt^  the  petit  jury  may  upon  the  trial  JGud  it  to  be  but  of  the  value  of 
twelve-pence,  or  under,  and  so  petit  larciny.  41  E.  3.  Corcru  451. 
18  ^sHz.  14.  Stamf.  P.  C.  p.  24.  b. 

If  t^.  steal  goodsT  of  B^  to  the  value  of  Bix-pence,  and  at 
[  631 3  another  time  to  the  value  of  eight-pence,  so  that  aK  pot  to- 
gether exceed  the  value  of  twelve-pence,  tho  .none  apart 
amount  to  twelve  pencey-yetthis^s  held  grand  larciny,  if  he  be  in- 
dicted of  them  altpgetheF,[2]  Sian^.  P.  C.  p..  24;  collected  from  the 
book  oi  &  E:  ft.  Coton.  415.  Bali.  cap.  iOl.  p.  259.(4) 

But  if  the  goods  be  stolen  at  several  Umes  from  several  persons, 
and  each  a-part  under  value, as  from  •/?.'  four-p<ence,from  B.  six- 
pence, from  C.  ten-pence,  these  are  several  petit  larcinies,  and  tho 
contained  in  the  same  indicimenttmake  not  grandlaroiny: 

But  it  seems  to  me,  that  if  at  the  sanoie  time  be  steals  goods  of  ^. 
of  thd.  value  of  six-^pence,  goods  of  jS>  of  the  value  of  six-pence,  and 
goods  a(  C.  to  the  value  of  sixrpence,  b^ing  perchance  in  one  bundle, 
or  upon  a  ttible,  or  in  one  shop,  this  is  graud\  larciny,  because  it  was 
one  entire  felony  <^one  at  the  same  time,  tho  th»  persops  had  several 

[>raperties,  and  therefore,  if  in  one  indictment,  they  make  grand 
arciuy.[3]  . .  ,  ^  ^ 

(a)  3  C«.  InttU.  190.  (6)  Neta  EdU.  enpi  154.  p.  494. 


[1]  This  dlBtinctioD  between  grand  and  petit  Urcehy  ta.now  aboKsbed  bj  7  4b  8  Geo, 
IV.  6.39,  ff.  2.    SoeRfflantr9noUUf4BLCom.2a9.l9lk£ond.Bd.l9^S. 

[3]  Bird8eye'9  ease,  4  Carr.  if  Pay.  386.  JM«*«  case,  id,  317.  3  £eMe*t  B.  C.  74a 

[3]  It*  18  manifest  that  the  defendant  tai^thave  thiee  different  defeneei  as  to  Ch« 
taking  of  the  property  of  three  oi^oiers.  Would  not  a  single  eaant,^h1ch  compelled  a 
defendant  to  make  Uiroe  dittiilct  defences;  as  to  three  ditiinct  pieces  of  proper^  of  three 
df^srenl  owners,  be  bad  fi»  daplicity.    See  Com.  t.  Andrewi^  3  JMuf .  £  400.  < 

I, 
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If  .^.  Steal  Vtom  4*  j?cr>^c/i  out  df  the  pocket  of  S.  twfelv'c-pence,, 
tho^  the  statute  of  8  E/iz.  talce  away  clergy  from  a  pick-pocket,  yet 
it  is  but  petit  larciny ;  quod  vide  supra  p,  5if9, 

And  so  if  a.  man  Qould  p^^ssibly  steal  a  horse  of  the  value  of 
twelve-peace  ouly9  ,or  under/or  break  a  house  in  the  day-time/and 
steal  goods  onl^of  the  value  of  tvrelVe-pehce,  the  owner^liis  wife  or 
children  being  in  the  house,  and  not  put  in  fear,  this  will  be  but  petit . 
larciny,  notwithstanding  the  statiHe  of  5  ^  6  £.  6.  take  away  clergy, , 
for  that  statujie  altered  not. the  nature  of',the  offen^,  hut  takes  away, 
clergy,  where  clergy  was  before,  namely  where  the  offense,  was  capi- 
tal,-as  in  case  of  grand  larciny. 

But  if  they  were  put  in  fear,  then  it  would  be  robbery,  how  smalt 
soever  the  value  weFe,  and  so  could  not  sink  itito  tbem^ure  of  petit 
larciny ;  but  of  this  in  the  next  chapter.  [4] 


< 


^        CHAPTER  3fLVI.  [682] 

•  «  > 

*  •  .  .  * 

OF   HQB^ERT./  « 

KoBBsaris  the  felonious  and  violent  taking  of  any  money  or  goods 
from  the  person  of  anothier, putting  him  ia  fear,  be  the  value  thereof 
above  or  <under  one  shilling. 

In  this  ea^  it  is  to  be  considered,  1.  What  is  a  felonious  taking 

t  * 

V  •  ■  ■  «• 

'  [4]  InT^cw  YoRfc,  under  the  itatntes,  petit  larceny  ii  not  a  felony.  Carp^nUr.r. 
l^ixifn,  5  Bil^9  Hep.  520.  Ward  t.  Tkt  Ptople,  3  HiWg  Rep.  395.  In  it  there  «x6  no 
accettertes,  bht  all  concerned  in  U^  commuMioa  pftlie  offence  are  principal8.'j48l.  3  N,  Y. 

To  constitute  petit  larceny' the  raih  atolea  moft  be  under  125. /<2. 

'  In  PiNNflTLVAmA,  twenty  ahilUngs  luder  the  Act  of  AprU,  1790.  I^roui'9  Pur  A  966. 
6(&  ed. ;  1053. 1th  ed.         ,  .'  ^ 

Im  Nbw  JsaesT,  the  mme  as  in  New  York,  JSev.  3M,  of  1847,  p.  269. 

.•         '  '       •  '       '  * 

In  Vmnai,  to  coDttitiile  petit  laroenyi  the  oKupt  puiet  be  oader  $tO.  >  Sup,  Reo.  Codo^ 

298. 308. 

•  '   ■   •   . 

In  Sounr  Caeolina,  in  the  oaae  ol*  Tko  State  ▼.  Wood^  I  &C,  Rep.  29.  it  was  ruled 
that  on  an  indictment  for  |[rand  larceny  the  jpry  mAy  Bnd  petit  larceny.  Chaoe^  J. said 
•^  he  had  been  informed  by  his  -brethren  that  the  objection  .of  tb^  indictment  being  for 
grand  larceny,  the  ?ei'dtct  for  petit  larceny  was  unauthorixed,  had  heen  often  OTerratod;*' 
and  cited  2  BaoCo  F.  C.  778.  where  it  is  io.laid  down. 

*  *  t  * 

Ih  Tcmnskx,  aa  indictment  in  the  county  couft  for  petit  larceny  in  stealing  goodtf 
of  greater  Tahie  than  twelve«pehce  ahoold  conclude  against  the  fi>rm  of  the  statute.  The 
second  section  of  th^  Act  of  1807.  has  changed  the  nature  ^f  this  offence  in  this  as  in' 
•omd*  other  States,  viz.  thai  petit  larceny  shall  consist  in  stealing  property  under  the 
Taloe  of  f  10.  At  commoii  law  it  consisted  of  stealing  property  under  the  Talue  of 
twehre^fenee,  ■•  tUtad  in  HsIe'i'tetU  See  Tike  &ate  ▼.  Humpkrieo^  1  (heriofCo.  (TVan.) 
jr.107.  ' 
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from  the  p6T8on.[l]  2.  Wbo-shalL  be  said  b  felonious  taker  from  the 
person  of  a  man.  3.  What  violenee  or  patting  in  fear  is  requisite  to 
make  up  robbery.  '  4.  In  what  cases  such  a  robberis  admissible  to 
his  clergy. 

As  to  the  first 

I.  There  niust  be  in.  case  of  robbery  (as  also  in  all  cases  of  larciny ) 
something  feloniously  taken,  foir  altho  antientiy  an  assault  to  the 
intent  to  rob,  or  an  attempt  to  rob  was  reputed  felony,  voluntas 
reputabatut  pro  facto,  25  £.  3.  42.  J  3  H.A.  7.  per  Gizseoigne 
21  JlsMiz.  3&  yet  the.  law  is  held  otherwise  at  this  day,(a>  and  for  a 
long  time  since  the  time  of  Edward  III.  and  therefore  if  «^.  lie  in 
wait  to  rob  B.  and  assault  him  to-  that  purpose,  and  requfre  him  to 
deliver  bis' purse,  yet  if  de  facto  be  hath  taken  nothing  from  him, 
this  is  not^fetony^  but  only  a  misdemeanor,  for  which  he  is  puoiaha* 
ble  by  fine  and  imprisonment.  9  jB.  4.  26,  b.  Slamf.  P.  C.  p.  27.  b. 
Co.  P.  C.  p.m. 

There  is  a  double  kind  of  taking,  trtr.  a  taking  in  law,  and  a  taking 
in  fa^t.'  ^  . 

If  thieves  come  to  rob  j$.  land  -finding  little  about,  him  enforce  him 
by  menace  of  death  to  swear -upon  a  book  to  fetch  them  a  greater 
'Sum,  which  he  doth  accordrngty,  this  is  a  taking  by  robbery,  yet  he 
was  not  in  con^ience  .bound  by  such  compelled  oath,,  for  the  fear 
continued^  tho  the  :oath  bounds  him-  not,  and  in  that  case  tlie  in- 

•   (n)  JPioteKi.  Cam.  2S9.  5. 

t  .       ^ 

I  I  .     ■      I  .  ■         .  ■  ^       I  ■         .         ■"  I  I    I  I  h  ■  «!■  ■  ■  ■ 

«  [1]  The  takinff  most  be  from  the  persoA  or  in  the  ^rBteoee  of 'the  prosecotor.  U.  &  t. 
Jones,  3  Wa9k,iL  209.  Cinn.  ▼.  SmUing,  4  Binm.  R,  379.  Rex  v.  HamUiom^  8  €ar. 
*/'.49.. 

Where.it  appeared  tliat  the  proeecntor  was  witji  ti  third  person^  who  bad  th^  prostem 
tor^a  bundle,' and  who,  when  the  prwecator  waa  forcibly  attacked  by  the  defendant^ 
dropped  the  bundle  and  ran  to  aesiBt  the  prosecutor,  when  the  prisoner  t6ok  op  the  bun- 
dle and  ran  off,  a  learned  judge  ja  aaid  to  bvf^  doiib^ed  whether  the  offence  waa  robber/. 

E€XT.FaUow9,^C0r.^P.SOh 

It  ii  eteential  that  the*  property,  should  be  taken  a^n«t  the.wiU  of  the  paitj  rol|bed. 

Rex  YyUcDaniel,  Fotter  bit.  121.     -     .  "  .  ^        .   ^ 

The'  gooda  must  alio  appeal  to  have  been  taken  ammo /uraiiitt,  a«  in  cases  of  laroeny. 
ArM.  Cr.  P.  fU5.  . 

'There  must  also  be  an  actual  taking  and  carrying  awajr.  But  it  is  immaterial 
whether  the  taking  were'  by  fo'^e  or  uppn  delif ery ;  and  if  by  delivery*  it  is  also  imoia- 
terial  whether  the  robber  compelled  the  profiecutor  to  it,  by  a  direct  demand  iti  the  Qp^ 
dinary  way  ofupen  any  txileurable  pretence*  A  carrying  away  mukt  also  be  prored; 
and  where  one  mcetipg «  mati  carrying  a  bed,  t6ld  him  to  hiy  ii  down  or  he  would  shoot 
him,  and  the  man  accordingly  laid  down  t^e  bed,  but  the  robber,  before  he  could  take  ii 
up  so  as  to  removd  it  from  the  place  where  it  lar,  waa  apprehended :  the  judges  held  that 
■  the  robbery  was  not  complete,  Rex  v.  Fatrell^  1  htoph,  C,  fi.  362.  ReX  v,  Lapiert  Id, 
320.  FoeL  Dis.  138.  Rex  V.  Mason,  R.  Sf  Ry.  4)9.  Rex^,  DavUs,^  £a$t*9  P.  C.  709. 
Rex  y.  HaU,  3  Car.  Sf  P.  409.  Rex  v.  MaeauUy^  1  Leach,  C.  C.  267.  Rex  ▼.  Baker,  Id. 
290.  Rex  ▼.  StwarU  ^  EasV$  P,,  C.  702.  Rex  Tt  Homes,  Id.  703.*  Rex/e.  Gosnil, 
IC.SfP.  304.  ' 

*  It  was  held  in  the  case  of  Com.  y.  Humphries^  1  Mass.  R.  242.  that^  an  indictment 
yfss  good  at  common  kw  which  alleged  the  stealing  «fcc  by  force  and  viptoce,  but 
omitted  the  averment  that  the  party  robbed  waa  put  in  £9ar. 
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\  '  -  '  * 

dictment  need  not  be  special,  for  that  eyideixce  ^ill  maintain  a  gene- 
ral ioilictm^ht  of  rot>bery>44  jB.  3.  14.  b.  4  H.A^2,  a.  Co.  P.  C,  /?.  68. 
J>alL  cap.  100^  pr25'^.{b)  who  saith  it  was  so  adjudged  aisoin  P, 
36  Eliz. 

l(*^,  assa-ults  B.  and  bids  him  deliver  his  purse,  and  B:  deliver^  it 
accordingly,  this  is  a  takings  ajidso  it  is  if  ^..^fuse,  and  then  ^. 
prays  him  to  giv^  or  lend  hipa  money,' which  B,  doth  accordingly, 
tbi6  is  robbery,  for  J9.  doth  it  under  the  saipe  fear,  Dal^  cup.  loa 
44  'Eliz.  Cromp.  34.  b^  so  it  is^if*  B  throw  his  .purse  6t  cloak  in  a 
bosb,  and  t^.  takes  it  up,  and  carries  it  away;  so  if  B:  flying  from 
the  thief  lets  fall  his  hat,  and  th^  tbief  take  it-  and  carry  it  away,  for 
all  is  the  effect  of  the  same  .fear.'    Dali.  ubi  supra. 

■  So  if  .^.without  drawings  his' weapon  requires  -B.  to  deliver  his 
purse,  who  doth'  deliver  ,it,  and  Jl.  Ending  but  two  shillings  in  it 
give^  ilr  him  again,'^iis.is  a  taking  hy  robbery.  20  Eliz^  Crompt.  34. 
Dult.  ubi  supra.  ^. 

If  4^i:  hav^  his'purse'tied  to  hi^  girdle,  J9:  assaults  him  to  rob  him, 
add  in  struggling  the  girdle  breaks,'  and  the  purse  falls  to.  the  ground^ 
this  is  ho  robbery,  becamse  no  taking ;.  but  if  J3*  take-  trp  the  purse> 
or  if  B.  had  the  purse  in  his  hand,  and  then  the  girdle  breaks,  and 
striving-  lets  the  purse  fall  to  the  ground,  and  never  takes  it  up  again, 
this  is  a  taking  and  robbery.  Co.  P,  O.  p.  69.  Dali.  cap.  100.  Grompi. 
/oLS5.  .    ' 

It. is  not  always  necessary,  that  in  robbery  there  should  be  strictly 
a  taking  from  the  person,, butJt.sufficeth  if  it  be  ia  .bis  presence,  as 
appears  by  some  of  the  former  instances,  in  case  it  •be  done  with  a 
putting*  iiX  fear :  as  where  a  carrier  drives, his  pack-horses,  and  the 
thief  takes  his  horse,  or  cuts  his  pack,  and  takes  away  the  goods^  so 
if  a  thief  comes  into. the  presence  of  ^.  and  with  violence,  and  putting 
•^.  in  fear,  drives  away  his  horse,  cattle,  or  sheep,  JDali.  ubi  supr:a. 
Siamf.  P.O.  p.  27.  a:    2  Basils  P.  C.  556.  • 

.  II.  Who  shall  be  Said  a  person  robbing  or  taking. 

If  several  persons  coqie  to  rob  a  man,  and  they  ar0  all  present,  ftud 
one  bnly  actually  takes  the  money,  this  isl  robbery  in  all*  . 

'  Pudsiy^  and  two  others,  viz.  A.  and  B.  assistult  C  \q  rob 
him  in  the  highway,  but-  C.  escapes  by  flight,  and  as  they  [534  j 
were  assaulting  him «/?.  rides  from  Pttdsey  d^nd  B.  and  as- 
V  saolts  D,  out  of  the  view  of  Pudsey  and  B,  and  takes  from  him  a 
dagger  by  robbery,  and  came  back  to  Pudsey  and  B.  and  for  this 
Pudsey  was  indicted  and  conviet  of  robbery,  tho  he  assets (ed  not  to 
the  robbery  of  7>.  neither  was  it  done  in  his  view, because  they  were 
all  three  assembled  .to  commit  a  robbery,  and  this  taking  of  the  dag« 
ger  was  in  the  mean  time.  *  2&  Eliz.  B.  R.  Cfompi.  34. 

And  so  it  is  if  «$.  B.  and  C.  come  to  commit  a  robbery,  and  ^^ 
stands  centinel  at  the  hedge-corner  to  watch  if  any  come,  and  B.  and 
C  commit  the  robbery,  tho  Jl.  was  iiot  actually  present,  nor  within 
i^iew,  but  at  a' distance  from  them ;  and  the  like  in  burglary.  II  ^Kf. 
4.  13.  Co.  P.  a  j9.  64. 

(b)  New  Edit.  eaprlSB. p.  4Q% 
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III/ What  shall  be  said  a  puUijig  in  feitr^  or  violenf  taking.{2] 
'   Witjbout  putting  in  fear  or  violence  it  is  not  robber}^,  but  only  ter- 
.  ciny,  and  the  indictdient  must  run,  guod  vify  armisnpudB.  in  regid 
vi&  ibidem,  fyc*  4Q^.  inpecuniis  numerUthfeloniclS^vioientir  cepii 

'       ',    '  I  J       I        I    I  I     ■         I  11  li.  I.  I.I.I,  .  ■     I     ■  I  _ 

(^]  Any  threat  calculated  to  produce  terror  is  anfficient  to  coiMiimmate  the  ofieooe. 
Thai  if  a  man  takes  another's- child  and  threatens  to  destrajr  him  Onless  the  other  gite 
him.money^  this  is  robbery.  Rex'^,  Reeve,  9*  JEssI,  F.  0. 735. .  Rex  r,  DonaU^,  Id,  718. 
'So  where  the  defendant,  at  (he  head  of  a  mob,  came  to  the  prosecutor's  bonne. and 
i  demanded  o^ney,  threatening  .to  destroy  the  hoc^  upleM  the  money  were  givei^;  .the 
prosecutor  thereupon  gave  him  5*^  hut  he  insisted  on  more,  and  the  prosecutor  beintg 
terrified  gave  him  5«.  more;  the  tJefendant  and  the  mob  took  bread,  cheese,  and  cider 
fiom  the  proeecntor's  house  without  his  permissio,n  and.  departed:  this  was  holden  to  \m 
&  robbery*  Res  ▼.  Jbrnimont,  2  JEttist,  P,  C.  731.  Rex  t.  Brvwn^ld.  ,73i.  Ret  ▼.•  A^iUf/^ 
Id,  713.     Rex  ▼.  Winktowrih,  4  Can  if  P.  444.  > 

'.  It  knakes  no  matter  what  pretences  were  employed  to  induce  the  owner  to  surrender 
possession,  if  lie  was  put  in  bodihr  ftlar.  Mhrtiman  y.  Ckipfeiiikkm^  8  Ba»t^  P.  C»  709. 
4  Blae,  Comm,  342.    Rex  V,  Taplen,  2  Eaet^  P.  C,  712. .  ,  . 

If'a  robber  take  a  purse  ormoney  flrom  a  person,  an^  restore  it  to*him  immediately, 
saying,  **if  you  value  your  purse,  ti^keit  back«  aiid  give  me  tlie  contents,**  but  isappre- 
bended  before  the  money  t%  delivered  to  him,  yet  the. crime  is  completed.'  Rex"w,  Peat^ 
iLeaeh,C,C,U28.  .  3  £afl,  P.  C.  557.    Sex  vi  Thon^eih^  R.  S^  M,  18.    '  (        • 

'{'aking'  money  ft-om  a  woman  at  the  time  of  an  attempt  to'  commit *a  rape,  ambiints  to 
robbery,  althoagh  ~lhere  was  nd  demand  of  mop'ey  made  by  the  prisoner,  and  it  was 
clearly  his  original  intent  only  to  commit  a  rape.    Rex  y.  Blackham,  2  Effsi,  P.  C.  711. 

So  to  take  a  man  by  th^  cravM  and.  Squeeze  him  against  fi  wall,  and  in  the  mean  time 
abstract  his  watch  from  his  fob  wiUiont  his  knowledge,  is  a  robbery,  iboi^b  th^  plaintiff 
was  not  afraid,  nor  awaris  of  the  robber's  intention.    CptfA  y.  Snetling^  4  jJtna.  R  379. 

Where  money  was  giv^n/to  one  of  the  mob  during  the  riots  in  London  in  1780,  upon 
a  knocking  at  the  proSecator's  door  in  It  niepacing  manne^:  kdd  that  it  was  ToMiery. 
Rex  Y.  Tupl^n^fi  Ba9t,  P.  C,  112*  ^  * 

Where,  person/i,  under  pretence  of  an  auction,  got  a  woman  into  a  bouse  and  compelled 
her,  by  threats  of  carrying  her'beforis  a  magistrate  and  to  prison  foe  not  paying  for  a  lot 
pretended  to  have  been  bid  for  by  her,  to  pay  them  pne  shilling  throdgh  fear  of  prison, 
and  fbr  the  purpose  of  obtaining  her  liberation,  but  without  any  fear  of  any  oth^r  personal 
yiolence:  Held,  not  robbery,  bat  only  duress.  Rexy.  Wood,  2  Ea$t*  P.  €k  732, 
.  A  woman  went  into  a  mock  auction  shop,  and  it  was  pretended,  ihpii  she  had  bid  fir 
certain  articles,  and  the  prisoner  threatened  to  take  her  to  Bow^reet  and  have  her  sent' 
.  to  Netyraie,  unless  she  paid  earnest  for  the  articles,  to  avoid  which,  she  paid  one  shil- 
ling: Held,  that  this  was  not  sufficient  restraint  to  make  this  a  robbery.  Rex  y.  AeioCoi, 
Oar.  C.  X,.  385. 

If  the  property  be  not  taken  by  violence,  nor  parted  with  through  fear^  \i  is  no  rob- 
bery, though  there  were  sufficient  legal  and  reasonable  g/ouhd  .for  fear,  as  opoh  a  threat 
to  chaige  one  with  an  unnatural  crime.'  Rex  v.  JReoRs,  2  Ra9t,'P.  C,  734.  2  Legck^ 
0.0.616. 

The  crime  of  robbery  mi^  be  committed  by  obtaining  money  from  a  man,  by  threat- 
ening to  charge  him  with  having  been  guilty  of  sodomitical  practices.  Rex  v.  Jonet, 
1  Leaeh,  O.  Cl  139.; 

This  has,  in  many  cases,  beisn  boldeh  to^be  ibbbery,  see.iRfx  y.//i«i^man,  ftoetf  Rex  y. 
Bgerton,  poet,  even  where  It  appeared  that  the  prosecutor  parted  with  his  money  merely 
'th];ough  fear  of  Idsing^Ms  character  or  employment  by  such  imputation.  Extorting 
money  by  this  or  like  means  has  been  made  a  felony  in  some  States  by  statute*  See 
liase, Rev, Staff e,  135,«tct.  17;- iV:  'T,Rev,SUul  P,  IV.c.  1,3,  5) sect.  58. 

It  is  equally  a  robbery  to  extort  money  from  a  person  by  threatening  to  accuse  hha 
of  an  unnatural  crime,  whether  the -party  so  threatened  has  been  guilty  of  suph  crime  or 
'  not.    Rex  y.  Gardner,  1  Car.  Sf  P.  479. 

If  a  roan  obtain  property  from  another  by  accusing,  hin)  of  haying  been*  guilty  of  an 
unnatural  crime,  it  will  amount  to  robbery,  although  t|ie  part^  was  under  no  apprehen- 
sion of  personal  danger,  and  felt  no  other  fear  than  that  of  losing  his  character. :  Rex,  v. 
Hiekmoni  1  Leaeh,  O.  0, 278 ;  ^  East,  P,'C,  739. 

^o  constitnte  robbery,  by  taking  money  ^m  another  opon  a  threat  of  charging  him 
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aperaond;  and  therefore  if  the  word  vidlenih*  be  omitted  in  the  in- 
dicinierit,  or  not  proved  Aipon, the  .evidence^  tho  it. were  fn,  aitd  vid 
regid  fy  felonicl  cepU  hpersond,  it  J^.biut  larciny^  and  t4le  offender 
shall  have  his  clergjr.    Dy.  '2^4.  b.  H.  17  Jac.  in  B.  B.{c).  Harman 

(c)  2^ Ho/.  ««y.  154.  ._) 


*  >  ■  r  • 

mritb  wn  unnatairal  crime,  the  money  must  be  takeD  uamediatelj  upon: the  threat  mide, 
and  not  after  the' parties  have  separated  and  there  has'  been  time  .for- the  proiecutcir  to 
deliberate  and' procure  assistance,- and  especiallj  after  he  had  consalted  a  friend  who 
was  eV^n  present  at  the  time  when  the  raon^  was  paid,  though  the  prosecutor  parted 
with  his  money  from  fear  of  hising  his  character.  Re^'  t.  Jack$on^l  Ea$i, :  P.  C, . 
Jidd.  z»;  1  ZfCodA,  O.  C.  193  fL;  3  ZeocA,  C,  C.  618  n;  and  see  Rex  t.  CAimofH 
JR.  4r  H-C  C.  146;  2  Rm».  C.i^ILSI..., 

Farting  with  property  apon  charge  of  an  nnsfatural  crime^  will  not  raaka  ihe  taking 
a  robbeiy,  if  it  is  parted  with  not  from  the  fear  of  kiss  of  character,  but  for  the  purposo 
of  prgeecoting:^   Rex  t.  Fuller^  R^  6f  R.  C.  C.  408 ;  2  Rue:  O.  if,  Jtf.  8& 

'  Where  money  yras  obtained  by  trailing  a  niao  a  sodomite  and  threaieniiwhin,  bat 
ihe  money  was  parted-  with  by  the  prosecutor  not  .so  much  from  fear  of  losing  his 
character,  us  from  fear  of  losing  his  place:  HM^  by  a'  majority  of  the  jndges»^that  it 
Wias  sufficient  to  constitute  a  rbbbery.    Re'ie  v.  Eimetetkd^  2  Ruee*  C,  ^  M,^^  4 

The  parting  with  .money- or  goods  throuj^h  fear  of  loss  of  character  and  serrioef  npoa 

a  charge  of  8odomiticalpracticef,.is  sufficient  to  constitute  robbery,  althouffh  the  party 

Jia»>no  fbar  of  being  taken  is\Uf  custody,  nor  any  dread,  of  punishment    Rex  v,  Eger* 

ton,  B,  4r  R  C,C,  375;   2  Rufs.  C.  ^  M,  87. .  See  the  cases  cited  and  discussed  in 

fiBeac.C.JulXSl^ 

Obtaining  money  from  a  woman  by  threatening  to  accuse  her  husbaitd  of  an  indecent 
Msault,  is. not  robbing.  Rex  ▼.  Bdwarde,  5  Car,  St  F.  518,  iS.  C  nom.  Sex,  t.  Edward^ 
IJC.  ^ /loi.  257.    ...  ' 

If  a  bailiff  handcuff  &  prisoner,  nndef  pretence  of  cany  ing  him  to  prison  with  greater 
safety,  and  bf  means  of  this  vielence  extort  mobey,  he  is  guilty  of  robbery.  Rex  y* 
Gaseoigne^lLeaeh,C,C.286riEa9t,P.O.lQ9. 

'  If  a  gang  of 'poaehers  attack  a  gamekeeper  and  Jeave  him  senseless  on  the  grdund,  and 
one  of  them  return  and  steal  his  tnoney,  &rC.:*— HWd,  that  one  onfy^tuuci  be  convicted  of 
the  robbery,'as  it  was  not  in  porsuance  of  any  common  intent   Rex  y.  Hawkine,  3  Cor. 

if  P'  39?.  ■'■".■ 

.'  Sed  aliier,  if  «  number  Ifad  associated  themselves  together,  for  the  purpose  of  commit- 
ting a  robbery,  although  ontf  alone  had  perpetfated  the  act,  ai  all  would  have  been  coo* 
iKUuctiv^lj  pTeBent.^StaUY.  Hiyward,  2  N,  Sf  M,.  312,  '  < 

A.  had  set  wires  in  which  g^ame  was' caught  r  B:  a  gamekeeper  foood  .them;  and  took 

them,  with^he  game  cangbiin  them,  for  the  use  of  the  lord  of  the  manor.  A,  demanded 

^em  with  menaces,  and  F.  gave  tbemuji.    The  jury  found  that  A>  acted  under  a  bpna 

jUk  impression  that  the. wires  and  gam^  were  his  properjiyi — HM,  that*  it  was  no  rofo. 

bcry.  Rex  v.  HaH,  3  Car,  ^  A  409. 

''  A,  was  attacked  by  robbers,  who,  after  using  v6ry  great  violence  tow&rds  bim,  took 
ftom  him  a  piece  of  papeh;  on  which  was  written  a  memorandum  respecting  some  mohey 
tiiat  a  persQn^owed^him:-—ff«M»  robbery.  JRea;  v.  Bingly^  5  Car,  Sf  P,  602.  .  .  ^ 
^  Snatching  an  article  from  a  man  will  cobstitute  robbery,  if  Jt  is  so  attached  to  hia 
psjrson  or  clothes  as  to  afford  resistance.  Rex  v.'ilfason,  12.  ^T  S.  C,  C.  419.  2  JRiiss.  C. 
4* «;  69.  '  '      . 

To  snatch  a  diamond  pin  froni^  the  head.dres8  of  a  lady,  with  sueh'  force  as.to  remove 
it  ^th  part  of  the  hair,  from  the  place  in  which' it  was  '6xed,  is  a  sufficient  violence  to 
eonstitate  robbery.  Rex  v.  Moore,  1  Leaeh\  C.  C,  335.  ... 

To  constitute  the  crime  of  highway  robbary,  the  force  used  must  b^  force  with  intent 
toipverpower  the  party^  and  prevent  his  resistance  ;  and,  if  the  force  used  is  not  with 
that  intent,  hot  only  to  get  pe«se88i<>n  of  the  property  of  the  party  attacked,  it  is  npt 
highway  robbery.  Rex  w.GnosU,  1  Car.  Sf  P.  504. 
'  Snatching  property-Trom  the  hand  of  another,  i9  not^pfficlent  force  to  constitute  high- 
way robbery.  Rex  %,  Bdker^  1  Leach,  C.  C,  290..  2  tkiit,  P.  C.  702. 

Indidment. — A  servant  was  sent  out  by  his  i^aster  to  receive  money  firom  his  master's 
customers,  and,  hanog  received  the  money,  he  was  robbed  of  it  on  his  way  home-.  ^SSem* 
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W9S  indicted  of  the  robbery  of  Halfpenny  in  the  highv^jrr  8id3  opon 

.  ibe  evidence  it  -appeared,  that  Hijprman  was  uppn  -his  horse,  and 

required  £fo//^6nny  to  open  ^  gap.for.bim  to 'go  out,  Halfpenny 

^ing  up  the  baok.to  open  the  gap,  /&rman  came  by  biin,  and  slipt 

— « — ^ — '• : ^-r — i-^-^. ^ ■' -^ 

Ale,  that  sn^^ndictnaent  fur  this  ro^bef  y,  in  which  the  .money  w^»  laid  to  be  the  property 
of  bit  master,  could  not  be  8opt>orted,  as  the  money  had  ne? er  been  in  the  poeseaeion  of 
|he  maator.  i2i^.  r.  9iudduiky  8  Car.  Sf  P.  237.      _^ 

,  And  wb^n  in  such  a  case,  the  objection  was  taken  dnrinf  the  trial,  the  judge  directed 
tfae  jury  to  be  disQbArged,  and  a  new  indit^rtient  to  be  sent  to  the  grand  jui^,  cbntaizui^ 
ft;oOunt,  laying  the  property  in  the  servant.  J5.         ^ 

A.  and  6.  were  indioted  for  the  pifetice  of  robbery.    The  jory  found  that  A.  took  the 
profMBrty  of  ^he  proseculor  fW>ra  him  by  viofcmce,  and  that  B,  was  present  during-  part  of 

'  the  time,  and  t|iat  be  was  a  paily  with  ^.  to  a.dt«ign  to  bring  the  prosecator  to  the  pl^ee 
where  lie  was  robbed-  by  A,  and.  to  obtain  property  irpm  ikm  6n  'a  false  charge  of -an 
unoalnril  crime/'but  that  he  was  not*  aidipg^or  assisUng  in,  or  privy  to,' the  taking  qf  the 
property  from  the  prosecutor,  by  violence:  fields  by  afi  the  j^dgev,  that  in  order,  to  cpo- 
fret  B,  the  indjctanent  rfhoold  have  been  fhimed  on  the  statute  7  ^Iftli.  iVr  4r  I  VieL  c  8^. 
fv4.»  and  that  he  could  not,  stpce  the  passing  of  tfae  statute,  under  the  circumstaoces  of 

*this  case,,  be  convicted- on  "an  indictment  charging  the  Offence  of  fobbery.lReg',  v^  Tkvs- 

fwi,  d  Car.  4"  P.  309. 2  jif.  €.  c. «.  na  ' 

An  indictment  for  robbery  he^d  not  haVe  the -word  **  violently,**  but  it- nrost  app9«r 

upon  the  whoJe  statemjent  that  violence  w%s  used.(  Rer-  v.  Smithy  3  £aW,  P,  C.  784. 

-     If  a  prosecutor  declare^  on  an  indictment  of  robb^y^  that  he  partbd  wit^  his  pr6perty 

\  without  any  fear  of  violende  to  his  pbrson  or  injury  to  his  character,  the  prisoi^er  canpol 

be  convicted.  Rex  v.  J?Mne,  3  X^ach^  O.  C4.6I6.   2  East^  P.  C.  734.   Sed  vidt,  Cmn,  y. 

SndUng,  4  Binn.R.  379.  ^  ^  ^ 

An  indictment  for  a  robbery,  on  an  unmarried  wotxan,  inh^r  maiden  name,  is  good. 
although  she  marry  before  ttie  indictment  is  found.    Rex  v.  Tumsr,  1  Leack,  C  C.  536. 

An  indictrtient  for;  a  highway  robbery  must  state,  that  the  'assault  was  feloniously 
made  with  an  offensive  wea|)on.  mx  v.  Pelaeyman,  2  Leaeh,  C.  0. 563.  9  Eatt,  P.  C.  7d3L 

EMdenee.—'Qn  wa  indictment  for  robbery,  the  declai^ons in  artieitZo  iRprtt>,of  ^ 

SLTty  robbe4  i^  not  admissible  in  evidence.  Rex  v.  Uoyd,  4  (^r.  Se  P,  233.  1  OrfeiU  es 

A,  and  B.  wete  riding  in  *a  gig  together,  ^ere  Tobbed  at  the  same  Ume,  A*  of  his 
money.  B,  of  his  watch,  and  violence  u/eieci  towards  bpth.  There  wn  aniodiotment  for 
the  -rpbbipg  of  >ul.  and  another  indictmsot  for  the  robbing  of  -£[•  HM,  that  on  the  trial  of 
the  first  indictment,  evidence  might  be  given  of  the  fact,  of  the  loss  of  ^e  watch  hy  S^ 
'«pd  that  it  was  fenad  on  -one  of  .the  prisoners,  but  that  no  evidence  ought  to  be  given  of 
any  t  violence  ofiered  to  A  by  the  robbers;  Rex  v.  Ronniyy  7  Cmr^SfP,  517.  .' 

Massachqsetts —Robbery -was  always  punished  as  a' capital  offence  in  this  .State, 
until  the  passiiiff  of  the  StattiUe  of  1804,  c.  143,  by  which  the  punishroeot.Was  reduced 
to.  hard  labour  for  life.  This  statute  remained  ia  fbrce  until  the  passing  of  iSEat.  181% 
e.  124,  when  robbery;  if  committed  under  certain,  cirjcrumstabces  of  aggravation,  was 
again  punished  with  death.  ..  \  • 

The  first  case  that  occurred  after  the  passing  of  the  Statute  of  1818,  c.  124,  was. 
Tke  ComfnontDealthv.Jiiehaet  Martin^  17  MafS,  fCrp.  539,  inwHich  it  was  decided  by 
the  unanihious  opinion  of  the  whole  court,  thdt  to  m«ike  robbery  a  capital  offence  within 
the  first  section  of  the-  statutCi  it  is  sufficient  if  the  party  be  armed  ^ith  a  dangerbus 
weapon  with  intent  to  kill  or  maim  the  perspn  assaulted,  iiit'tease  such  killing  or  majm. 
'ing  be  necessary  to  his  purpose  of  robbing,  and  that  he  have  the  power  ^  e:xeeuUng 
such  intent.  '  The  prisoner  Was  indicted  upon  the-  first  clause  of  the  first  seption  of  the 
statute  for  the  rpbbery  of  John  Bray,  "  being  then  and.  there  at  the  time  of  comniittifig 
the  assault  aforesaid,  in  manner  and  form- i^^res'aid,  armed  with  a  certain  dangerooi 
weapon,  called  a  pistol,  with  intent  him'  the  said  John  Bray  then  and  tliere  to  kill  and 
main.**  The  defence  set  up  y/ttM,  that  to  constitute  the  crime  of  ri^bb^ry  a  capital 
offence  within  the  statute,  it  must  be  proved  that  there  was  an  absolute  intent  to  kill  or  ' 
mai^n  t^ie  party  robbed ;  at  all  events  whether  the  robbery  could  be  accomplished  with- 
out killing  or  maiming,  or  not;'  and  tliat  in  tbn  present  case  'the  fact  of  the  prisoner*! 
hftving  left  the  party  robbed,  witliout  killing  or  maimiog  hijDi  or  jBaking  an  actual 
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his  hand  into  Mspoeket;  and  took  put  hisf  purs^;  Halfpenny  not 
suspecting  the;  taking  of  his  pvrse^  until  turning  his  eye  h^  saw  it  in 
Harmatys  hand,- arid  theii.)ie  demanded  it,  //ar'man  ^inswered  him^  « 
Villain  if  tl^owspeakest'of  thy  purse^  I  will  pluck  thy  house  over 
thine  ears^  and  drive  thei^outfiflhe'CQuntryyaeldid  Sohh  Sotoiers, 
and  then  wents^way  with  his  purse;  and  becauise  he  took  it  not  with 
such  violence,  ^s  put  Halfpenny  in  fear,  it  was  rul^d  to  be  biit ' 
^BCealth,  and,  not  robbery;  for  the  words  of  menace  were  used ,  - 
after  the  ^taking  of  the  purse^  wfberefore  be  was  found  guilty  [  535  J 
only  of  larciny,  a'nd  had-hi^  clergy.(c/)  \  ,        ' 

IV.  As  to  the  point  of  clergy  in  robbery.  [3] 

The  statute  of  %3.H.  8.  ^ap.  I.(e)  and  5  4*  6  E.  6.  cap.  9.  do  not 
oust  robbery  of  clergy  in  alf  cases,  Jbutonly  in  two,  v;z.  when  the 
robbery  is  committed  in  a  inansion-house,  the  owner,  his  wife,  chil- 
dren or  servants  being  in  the  house  and  put. in  feaCjC/}  oi  wheln 
committed  in  or  near  the  highway.         '-    • 

'(d)  But  it  should  86601,  that  tbit  wfM  »  priVate  8taa]Uig>  fmm  the  person  of  another, 
•nd  therefore,  if  above  the  value  of  tweke-pence,  ,would  haye  been  odated  oif  dergjr  by 
8  £Zt«.  cap,  4.  if  the  indictment  had  heed  laid  ^dradant  to  that  statute, 

(e)  This  statute,  and  that  of  fi5'H,S^  cap,  3.  oqsts  clergy  only  in  cases  of  qonviction^ 
standing  mute,  nofdireetly  a&swering,  or  challenging  peremptorily  aboye  the  num^r  of 
twenty,  i>ut  does  not  extend  to  the' case  of  an  outlawrj^,-  bul  this  seems  to  be  included  in  . 
the  word  attainted  in  1  £.  6.  eop.  18.  however  it  is  ezpresaly -provided  for  .by  3  ^  4  W* 
^  M,  cap.  9. 

(/)  Being  pittt  in  fear  is  necessary  by  the  23  K  cap,  li*(and  also  by  1  E,  6.  cap,  IS, 
wldcb  perhaps  is  the  statute  intended  by  our  sfuthor)  but  by  ^  4r  ^  -^^  ^  ^V-  ^*  ^^^  ^bat  is 
Ec^uisite  is.  that  t)ie  owner,  ^c,  be  in  the  hisose,  tho  not  pdt  in  fear,  for  the' expression 
of  that  statute  is,  th$  otonsr,'  Sfc  being  *»  ^«  Aouse,  ibhdker  ^le^ng  or  toaking. 

attempt  to  dd  it,  proved  that  there  was*  ilo  snob  intent,  as  by  the  statute  constiCbted 
an  eS&ntial .ingredient  in  thei  capital  txffence.  This  con^ruction  of  the-  statute  was  not 
adbpted  by  tbecouiTt;.  but.  they  instructed  the  jury,  that- if  they  were  satis6ed  ft^m-the 
eyidepce  that  the  prisonisr  armed  himself  ^ith  a. loaded  pistol  with  intent  tb  Itilltyr 
maimlhe  party  whom  he  should  rob,  if  such  killing  or  maiming  were  necessary  for  his 
purpose  of  ^robbin^;  and  that'when  he  assatilted  and  robbed  Mojor  Bray^  he  had  the* 
pdWer  of  executing  such  intent,  and  meant  to  do  it,  if  he  oould  not  otherwise  rob  him, 
the  offence  was  oapital  according  to  the  statute;  and.  they  accordingly  fonqd  the  prisbiier 
guilty.  See  the  opini6n  of  the  court  at  large,  delivered  by  Parker^  C,  J.  in  which  the 
tbove  construction  of  the  stsithte '  is  tknanswerably  maintained.  The  MasnackuBstta 
^stiaes'wili  be  found  in  ISev.  <Se.  «&.  1^,  and  iS^|ip.  127. 

In  FKNNsrLTANXA*— To  constitute  robbery  there  must  be  a  felonious  taking  of  pro^ 
perty  from  the  person  of  another  by  force,  either  actual  or  constructive;  but  if  force  be 
used,  rt  is  not  essentiaT  that  the  prosecutor  should  be  either  aware  or  afraid  of  the  tsking. 
So  decided,  upon  special  verdict^  in  the  case  of  The  Cammanwealih  v.  SiuUvng,  before 
cited,  in  which  case  it  was  observed,  among  other  things,  by  Tilghman^  C:  J.  "  If  a  inan 
is  knocked  down  |iQd  rendered  seilseless,  and  in  that  situation*  his  money  is  taken  with- 
out his  knowledge^  it  shall  not  avail  the  thief  to  say  that  it  was  net  taken  against  the. 
consent  ^f  .tho  man  whom  be  had  rendered  incapable  of  exercising  the  faculty  of  voli- 
tion.** **Fear  is  not  an  essential  ingredient  of  robbery ;  /ores  is  sufficient*'  See  Com» 
monujeaUhy,Humphrie8tlhla89.Rep.Z42i    ■      ^ 

.  To  constitute  the  criii^e  of  robbery;  it  is  nbt  necessary  that  tlie  taking  should  be  from 
the  person  of  the  owner,  it  is  sufficient  if  it  be  done  in  the  presence  of  the  owner,  as  if 
by  intimidation  he  |s  compelled  to  open,  his  desk  or  throw  down  his  purse,  and  then  the 
money  is  taken  in  hie  presence.  WhartmC9  Jhgest^  ISl;*  iX  Stotes  v.  Jone»/C,  C, 
AprH,  ldl9,  cited  by  WharUm  from  MS,  Report,  (3  Wash.  C.  b.  Rep.  209,  &  C.)  For 
the  Perm.  ^taU.  ase  .Stroud'o  Purd*  •«  JU,  RoUery  and  lArtn^J*^    , 

[3]8eeiiMs«iUe^cA.  44.p.5l7«  .  ) 
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And  therefore  TVin.  3S  ff.  8.  Mbore^n.  \6.p.  5.  A  tnan  indicted 
of  robbery  in  qudcUim  vid  regid  ptdestri  ductnV  de  London  ad 
Islington,  a'nd  accordingly  fonnd  guilty,  had  his  clergy, for  the  words 
of  the  statute  are  for  robbery  in  or  near  the  highway  he  shall  be 
ousted , of  his  clergy^  and  therefore  the  indictment  and  conTiction 
mikst  be  of  a  robbery  in  velpropi  altamviawn  regiam^  and  It  is  not 
sufficient  to  say  only  vid  regid  of  vid  regid  pedestri. 

For  where  any  person  is  to  be  ousted  of  his  clergy  by  virtue  of  any 
act  of  parliament,  two  things  are  lalways  requisite,  h  That^he  in- 
dictment bring  the  fact  within  |he  statute,  but  need  not  conclude^ 
conira  fotrmam  sidtuii.  ' 

8.  TtKit  the  evidence  and  finding  of  the  jury  likewise  bring  the 
Cf^e  wiihin  the  statute,  otherwise  the  prisoner  is  to  have  his  cjergy;. 

"But  ati  indictment  of  a  robberjKin  velpropi  alldm  viam  regiam^ 
Ibo  in,  the  drsiunciive  is  usual  at  Neiogate^  for  if  it  be  either  jn  or 
near  it,  tho  an  indictment  ought  to  be  certain,  yet  this  is  not  the  sub- 
stance of  the  indictment,  nor  that  which  makes  the  crime,  but  only  to 
ascertain- the  court  as  to  the  point  of  clergy  to  serve  the  statute. 

A  robbery  Is  committed  .upon  the  Thames  in  a  ship  there 
£  536  ]  lying  at  anchor  beldw  the  bridge,  on  that  side  of  the  river 
which  is  in  Middlesex ;  for  this  robbery  Hyde  atid  others 
were  indicted  as  of  a  robbery  done  in  velpropi  altafn  viamregiam, 
and  were  ousted  of  their  clergy,  for  the  nam^s  is  in  truth  alia  via 
regia  the  king's  high  stream;  and  if  it  were  not,  yet  it  is  notiar  off 
from  it,  and  the  statute  says  nearnot  near/. 

By  the  statute  of  25  H,  8.  cap.,3.{g)  clergy  is  ousted  -upon  ex- 
amination,if  the  oHginal  offense  r  were  conimitted  in  another  county, 
aind  excluded  from  clergy  by  23- H.  8.  cap.  1.  and  that  statute  extends 
.  to  Tohbery  in  a  mansion-house,  or  in  or  near  the  highway. 

.  ^.  robs  B.  on  the  highway  in  t^ie  county  of  C.  of  goods  to  the 
value  only  of  twelve-pence,  and  carries  them  into  the  county  of  2>.  it 
is  eert^in,  that  this  is  larciny  in  the  cdnnty  of  Z>.  as  well  as'  in  the 
county  of  C  but  it  is  only  robbery  in  the  county  of  C.  where  the  first 
taking  was,  and.  for  robbery  he  cannot  be  indicted  or  appeald  in  the 
county  of  D:  but. only  in  the  county  of  C  but  he  rnay  be  indicted  of 
larciny  in  the  county  of  D,  and  it  is  certain,  though  the  robbery  were 
but  of  the  value  of  one  penny,  yet  if  t^.  were  indicted  thereof  in  the 
connty  of  C  he  should  have^ had  judgment  of  death,  and 'been  ex- 
cluded froni  clergy.  ^ 

Yet  if  ^.  be  indicted  of  larciny.  in  the  county  of  2?.  and  the  jury 
find  the  value  to  be  only  twelvef-pence,  he  shall  only  have  the  judg* 
ment  of  petit  larciny,and  not  suffer  death,  as  h,e  should  have  done, 
if  he  had  been  indicted  of  irobbfery  in  the  county  of  C.  althd  it  appear 
upon  exainination  upon  the  trial  in  tjie  county  of  A  that  it  was  a 
robbery;  the  like  law  is,  if  it  had  been  a  robbery  in  a  dwelling-house 
within  the  statute  of  23  //.  8.  because  it  can  be  n9  more  than  petit 

.  (f)  This  itotttte  was  in  effect  repealed  bj  1  J?.  6.  cep.  12.  hoX  is  rewed  hy  5  4r  6.  & 
f^cap*  10. 
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larciny  in  the  county  of  B.  it  being  foond  biit  6i  the  value  of  twelve-    « 
-penee;and  accordingly  resolved  by  the  opinion  of  all  the  justices^ 
31  Eliz.  Moort^n.  739.  pag.  550.  for  the  statute  of  25  H.  8.  extended 
to  oust  them  of  clergy^  where  clergyis  demandable;  but  the 
jury  finding  the  value  to  be  but  twelve-pence,'Or  under,  no  [  637  ] 
clergy  is  idemandable^  bi^cause  petit  larciny,  but  the  party  is 
to  be  whipt  only. 

It  hath  been  befdre  obate'rved  cap.  ^4.  th^tiipon  th«  statute  of  20. 
Eliz*cap.  15.  tbo  ^,  atid  B.  be  both  present  and  Consenting  to  the 
l^reaking  and  entering  of  a  honse  to  rob,  and  v9.  only  enters  into  th6 
liotise,  and  B»  stands  by,  wJ.  shall' be  ousted  of*  his  clergy/ but  B. 
shall  have  his  clergy, (A)  because  *Si  only  ente^-ed  the  house,  and  ^e 
words  of, the  statute  ^}^tend  only  to  him  that  actually  enters  the  house; 
yet  if  t^.  arid  B.  be  present,  and  consenting  to  a  robbery  In  ot  near 
the. highway,  or  to  a  burglary,  tho  '^,  only  actuaUy  commits  the  rob-  . 
bery,.or  actually  breaks  and  enters  the  house,  and^jS.  perehance  -be 
wc^tching  at  another  place  ,bear,  or  be -about  ai  robbery  liard  by, 
which  he  effects  not,  yet  theyrare  both  robbers  or  burglars,  and  both 
shall  be  ousted  of  their.clergy,  asln  Pudsey^s^c^sey  and  the  reason  qt 
the  (difference  is,  because  in  this  case  both  are  rubbers  and^  burglars, 
but  in  the  former  case  both  steal  not  in  the  house,  but  only  •/?.  and 
that  statute  binds  up  the  exclusion  of  the/ clergy  to  stealing  in  the 
house.  ■•'  '  *  < 

•^nrto.  1672.  dX  Newgate^  Byde  and  ^.  B\  C.  and  Z).  conclude  to 
ride  out  to  rob, and  aiccordingly  they  rode  out;  but  at  Hhunslow  D. 
parted  from  the*  company,  and  rode  away  to  Colbrook;  Hyde^  A,  B. 
'  ahd  C  rode  towards  iT^A^m,  and  about  three  miles  froih  jfjounstow^ 
Hyde^A.  apd. J9.  assulted  a  man;  but  before  he  Was  robbed  C  see- 
ing another  man  coming  at  a  distance,  before  the  assault,  tode  up 
to  him  al)out  a  bow-shot  o^  more  from  the  fest,  intending  either  to 
job  him,  or  to  prevent  his  coming  to  slssist,  and  in  his  absence  Hyde^ 
A.  and  B.  robbfed  the  first  mau  of  divers  silk  stockings,  and  then  rode 
back  to  C  add  they  all  went  to  Z(9n6^on,and  there  divijjed  the  spoil : 
it  was  ruled  upon  go.od  advice,!.  That  iX  was  not  guilty  of  the  rob- 
bery, tho  he  rode  out  with  them  upon  the  sam^  design,  because  he 
left  them  at  Houmlow^  and  fell  not  in  with  them,  it  may, be  he 
repented  of  the  design,  but  at  least  he  pursued  (tnot.  2;,  That  C.'tho 
he  was  not' actually  present  ^t  the  robbery,  nor,  as  I  remember,  at 
the  assault,  hut  rode  back  to  §ecure  bis  company,  w^s  guilty  .  ^ 
as  well  as  tJyde^  A,  and  B.  and  thereupon  C.  as  well  as  [  638  ] 
Hydk^  A.  and  B.  had  judgment  of  death,  and  ^a$  es^cluded 
of  clergy,  the  indictment  being  for  robbery  on  the  highway;  accord* 
ing  to  the|  resolution  ki  Pii£/5jey'«  case,  for  they  were  all  robbers  on 
the  highway.  '  ,       . 

.   (A)  Biit  now  hy  the  vt^te  of  3  4r  4-  TT/^  K.  epp,9.  he  would  not  hare  hit  olergj,  for 
by  that  statute  Mrgy  ii  taken  awaj  ftovii  all  aiders,  abetters,  or  ossistere. 
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:     CHAPTER  XLVII. 

COKCfiBiriirCI  RirSTITXrtlON  of  GOODiS -stolen,  AITO  the  COlTFISCATION 
OF'-OOOPS  OMITTED  IN  THE  INPICTMENT  0&  APPEAL. 

AxTAo  this  title  may  seem  to  come  more  properly. to  ba  examined, 
when  we  come. to  consicler  of  the  proceedings  and  jadgmerH  in  crimi- 
nal causeSf  yet  in  a&  mnoh  as  it  groperly  relates  to  larctny  and.  rob- 
bery of  goods,  it  will  not  be  amiss  to  take  it  up  her^  as  aii  appendix 
to  the  four  former  chapters  touching  lan:iny  aod  robbery. 
'  There  are  three  means  of  restitution  of  goods  for  the  party,  from 
whbm  they  welre  stolen,  viz.  !•  By  appeaiK  of  robbery  or  larciriy.[l] 
2.  By  the  statute  of  21  ff.  8.  cap.  ll.[2]  And  3.  By  course- of  com- 
mon law.  .  <' 

I.  Upon  an  appeal  of  robbery  or  larcii^y,  if  the  party  were  convioC 
thereupon,  reatitution  of  the  goods  contained  in  the  appeal  was  to  be 
made  to  the  appellant,  for  it  is  one  of  the  ends  of  that  suit. 

And  hence  it  is,  that  if  in  an  appeal  of  felony  or  robbery  the  appel- 
lant omU  any  of  (he  goods  stolen  from  him,  they  are  forfeit,  and  con- 
fiiscate  to  the  king.  45  E.  3.  Coron.  100. 

And  so  it-is,  if  he  brings  an  appeal  of  robbery  or  I^rdqy, 
[539  J  and  it  appeairsupoh  the  ttialj^that  indeed  the  gopdawere 
>  the  plaintiff's ;  but  yet  the  appellee  came  to  the  goods  not 
}>y  felony,  but  by  finding  or  bailment. or  the  like  without  fetoby,  the 
plaintiflT  forfeits  these  goods  {to  the  king  for  bid  f^lse  appeal.  3  JS,  3. 
Coron.  S&7. 

,  But  if  the  defendant  in  the  appeal  be  convicted,  he  shall  not  oply 
have' judgment  of  deaths  but  the  plaintiff  shall  have  a  restitution  bif 
Ills' goods.  ' 

.  ,U*^'  steals  the  goods  of  B.  C.  and  D.  severally,  and  B.  brings  his 
'appeal,  and  convicts  the  offender, '^yet  before  judgment  Caivd'A 
may  pqrsue  the.ir  appeals,  and  he  sh^ll  be  arraigned  al^o  upon  their 
several  appeals.  4  E.  4.!  Wtw 

So  if  judgment  be  given  against  ttf.  upon  the  appeal  of  B.  yet  if 
the  appeal  of  C.  were  begun  before  the  attainder,  •&.  shall  be 
arraigned  upon  the  appeal  of  0.  because  he  is  to  have  restitution  of 
his  goods  thereby,  yet  by  the  book  of  7  ^.  4.  31.  and  12  E.  2. 
Coron.  37d.  it  seem^,  that  the  second  trial  at  the  suit  of  C.  is  but  in 
nature  of  an  inguest  of  office  to  entitle  him  to  the.  restitution  of  his 
goods,  because  as  to  the  jtklgment  of  life  he  i?  already  in  bw  a  dead 
person,  and  the  book  of  4  E.  4.  11. (a)  speaks  not  iu  case  of  a  judg- 
ment, but  only  of  a  conviction  or  finding  guilty ;  qusere^  vide  44 

(a)  That  com  wu  of  a  iecond  appeal  bron^t  before. the  party  had  pleaded  to  the 
first.  .  ^   '       . 


*  > 


[11  ThU  no  longer  existn. '  See  59  Oeo.  Til.  e.'46. 

[2]  Now  amended  by  7  dt;  8  Geo.  IV.  e.  29.  §  58.;  and  tee  7  Car.  Sf  P.  48).  640. 
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a.  3.  44.  yet  vide  Siafnf.p,  66  abd  107.  it  seems  the  attainder  is  no 
bar  to  C. 

But  certain  it  is/  that  if  A.  hQ  attaint  at  the  suit  of  B.  and  then 
and;  not  before  C,  commences  his  appeal^  Ji.  shall  not  be  arraigned 
thereupon ;  but  jf  he  b(^  afterwards  pardoned,  then  he  shall  be 
arraigned  at  the  suit. of  A  comipetjced  after  the  attainder,  6  H,  4. 
^b.lOH,  4..  Coron.  227.  But  if  the  attainder  were  at  the  king's 
suit  for  that  verjr  felony,  for  which  C  brought  ftis  appeal  after  the 
attailider,  then  it  seems  he  Aoll  not  be  put  to  answer  it«  Stamf. 
P.  C.p.  106.  ^ 

Now  touching  restitution?' upon  appeals,  Statu/.  Lib.  III.  dap.  10« 
/ol.  165.  hath  given  us  a  full  account,  I  shall  follow  his  method  partly 
and  summarily.  1.  Where  the  plaintiff  shall  have  restitution.  2. 
When.    3.  0C  what  things.        . 

1.  A6  tp  tbe  \fir9ii  where  and  in  what  cases  the  party 
appellant-shall  have  restitution;    ,  '  [.640  ] 

1.  It  mu&t  be  upon  fi^sh  suit)  and  tho  antiently  the  law    ' 

was  strict  herein  as  to  the  time  and  manner  of  the  pursuit  and  appro* 
bending  of  the  felon,  yet  the, law  is  now  more  lij[>eral.*  >     - 

•  If  the  felon  be  taken  by  any  others,  as  by  the  sheriff,  y^t'  if  the 
pai'ty  robbed  icome  within  a  year  after,  and  give  notice  of  the  felony, 
and  enter  his  appeal,  this  i;s  a  fresh  suitj  if  he  used  his  diligence 
shdrtly  after  the  felony  to  have  taken  him.  T  H.4.43.  b* 

2.  The  appellaut  must'  proceed  with  his  appeal  Sto  convict  the 
felony  but' yet  in  ckses  of  impossibility  of  such  conviction  it  is 
su^cient  that  he- used  his  endeavour;  as  if  he  takefs  the  felon,  and 
imprison  him,  atid  be  dies  wiihin  the  year,  and  before  the  appeal 
coqan^nced ;'  so  if  the  party  abjure  or  break  prison  after  he .  is 
taken,  12  B.  2.  Coron.  380.  so  as  the  appeal  be  commenced  withifi 
the  year. and* day,  and  that  be  ma^  fresh  siitt,  26 ^ssiz.  32.  or  if 
he  challenge  peremptbrily  above  the  number  appointed  by  law, 
stands  mute  of  ipalioe,  6r  hath  his  clergy ,(A)  8  H.  4.  1.  or  be 
ojatJawed, 

-    2.  As  to  the  second,  when  he  shall  \t9Lve  restitution. 

He  shall  have  restitution  after  judgment  against  the  appellee,  and 
before  execution  made  or  prayed.  21  JB.  4.  73.  6. 

He  shall  have  restitution-after  cohviotion  of  the  principal,  and 
before  conviction  of  theat^essary,  and  after  conviction  of  one  of  the 
principals  before  conviction  of  the  other,  or  rho'the  other  be  acquitted 
upon  liis  appeal.    21  JS.  4.  16  a.  10  H.  4.  .Coron..  466. 

But  if  •/$.  st^l  severally  the  goods  of  B,  and  C  and  he  be  con- 
vict upon  the  appeal  of  B,  yet  C.  shall  not  have  restitution  till  he 
be  ceuvfct  at  his  suit  also,  4  E.  4.  11.^  supra,  altho  the  felon  be « 
com^ict  at  the  suit  of  the  appellant,  yet  he  is  not  to  have  resti- 
tution till  the  fresh  suit  be  inquired,  which  is  to  be  done  by  the 
same  jury  that  convicts  the  felon,  if  he  plead  to  inquest, 
but  if  he  confess /the  felony^  or  stand  mute,  it  shall  be  in-  [  541 J  • 

{b)  4£L4.19.K 
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quired  by  inquest  taken  ex  officio  by  |he  jadge.  ,1  H.  '4. 5.  eu  2.  H^  3. 
12.  3  H.  7.  U.  b, 

3.  Of  what  things  he  is  to  have  restitntion. 

If  di  £sloD  waive^  the  goods  stolen  "jvithout  any  pursuit  lifter  faim^ 
those  goods  are  not  in  law  bond  yfaiviata^  nor  forfeit  to  the  king  or 
lord,  of  a  franchise;  but  if  he  waive  them  upon  a  pursuit  of  him, 
then  they  are  bonu  toaivinia^  'and  forfeit  to  the  king  or  lord  of  the 
libeirty ;  quod'mde  5  Co.  Rep.  109.  a.  Foxley^s  case.  .  ^ 

•  And'  this  forfeiture  is  not  Jike  a  stray,  where  Ihb  the  lord  may 
seize,  yelthe  party,  who  is- the  owner,  may  retake  them  within  the^ 
year  and  day,  but  here  the  true  owner  cannot^  seize  his  own  goods, 
tho  upon  fresh  suit  within  the  year  and  day.  8  iS.  3.  11.  a.  Avowry 
151*  3  JB.  3,  tor.  163. 

But  yet  this  is  not  an  absolute  loss  of  the  owner's  goods,  but 
rather  an  expedient  settled  by  law. to  drive  the  owner  to  convict 
the  f(^ton  by  prosecuting  bis  appeal,  and  therefore  if  he  makevfre^ 
suit,  and  prosecute  his  , appeal,  and*  the  felop  be  thereupon  convict 
and  attaint,  andilie  fresh  suit  be  inquired  and  found  by  verdict  or 
inquest  of  office,  he  shall  have'  restitution  of  the  goods  so  waived/ 
5  Co,  Sep.  109.  Foxfen^s  o^se^  3  JS.  S.Coron.  162. 

But  more  of  .restitution  under  the  he^t  general,  for  it  iis  regularly 
trup,  that  of  what  things  the  owner  shall  IniVe  restitution  upon  the 
statute  of  21  H.  8.  he  should  have  restitution  upon  a  conviction  in 
an  appeal  at  common  law,  and  i  converso^  so  that  what  is;satd  upon 
the  statute,  is  applicable  to  restitution  upon  an  ajppeall. 

II.  By  the  statute  of  21  H  8.  cap.  II. [S]  it  is  enacted, " That  if 
any  person  do  rob  or  take  away  the  goods  of  any  of  the  king's 
subjecta  within  this  realm,  and  be  indicted,  arraigUed,  and  found 
gui4ty  thereof^  or  otherwise  attainted  by  reason  of  the  evidence  of 
the  party  so  robbed,  or  owner  of  t^e  said  money,  goods  or  chattels, 
or  any  other  by  their  procurement,  that  then  the  party  so  robbed,  of 
owner,  shall  be  restored  to  his  money,  goods  orchattelsj  and  the  jus- 
tices, before  whom  such  pecsoa  shdil  be  so  attainted,  or 
[542]  found  guilty  by  reason  of  the  evidence  of  the\  party  so 
robbed,  or  owner>  or  by  any  other  by  their  procurement, 
have  power  to  regard  writs  of.  restitution  for  the  said  money  or 
goods,  or  chattels  in  like  manner,  as  tho  any  such  felon  or  felons 
were  attainted  at  the  suit  of  the  party  in  an  appeal.     . 

This  i^tatute  introduced  a  new  law  for  restitution:  for  before  this 
stajtute  there  was  no  restitution  upon  an  indictmen|)>  but  only  upoa 
an  appeal.  22  E.  3.  Coron.  460.  Sam/.  P.  C.  p.  161.  a. 

Tho  the  statute  speak  of  the  kitjg's  subjecta,  it  extends  to  aliens 
robbed;  for  tho  they  are  not  the  king's  natoraUborn  subjects,  they 
are  the  king^s  subjects,  when  in  England^  by  local  allegiance. 

If  the  servant  be  robbed  of  the  master's  money,  arid  the  mas- 
ter, or  his  servant  by  his  procurement  give  evidence  and  convict 


[3]  See  M<e,  tuCe  (9)jk  633. 
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the  felon^  the  inastei:  shall  have  a  writ  of  restiiution,  if  it  appeal? 
upon  the  indictment  and  evidence  it  was  the  fiiaster's  mon^y,-  for 
the  stCLtute  gives  restitution  to  the  ^arty  robbed  or  owner.  Sla,n{f. 
P.C.)».167-  .  ^ 

If  Ji.  be  robbed  by  S.  and  C.  and  B,  only  is  convict  of  the  rob- 
bery by  the  evidence  of  t/^.  he  shall  have  restitation>  for  so  he  should, 
have,  had  iji  case  of  an  appeal.      -  < 

if  JJ.  be  robbed'of  an  ox  by  ,7?.  who  sells  him  ,to  C  who  keeps 
the  ni^oney  jn  his  hands,  and  ^fter  kills  the  ox,  and  sells  the  flesh,  or 
if  the  money  be  seized  in  the  ha  rids  of  the  thief,  jj.  may,  if  he 
pleases,  have  a  writ  of  restitution  for  the  money.  Noy^s  reports, 
Harrises  ceise\{c)         >  -     .   *  ' 

So  if  money  be  stolen,  and  the  thief  taken,  and  the  money  seized^ 
he  shall  have  restitution  of  the  money.        . 

The  testator  is  robbed,  the  thief  is  convict  upon  the  procpr^meut 
of  the  executor,  he  shall  have  restitution.  3  EHz.  Bent.  87.  Dy.  201. 
6  Co.  Rep.  80.  ^  .  .  '       ^ 

It  hath  been  a  great  question,  if  goods  be  Stolen,  and  by  the  thief 
sold  in  a  market-oyert^whether  the  thief  being  cotxvicted  uj^on  the  evi* 
deuce  pf  the  ps^rty  robbed,  he  shall  have  restitution  upon  this  statute 
of  the  thing  sold  or  hot,  the  buyer  not  being  privy  tPt^e  felony: 
ttiQse  that  held  he  should  not,  ground  themselves  upon  the 
book  of  12  H.  8.  10.    Mr.  I)aUorC8  opinion,  cu^  HI.  p.  [543] 
%2^,(d)  upQn  the  resolution  in.  the  case  of  m^rket'Overt^  5  Co. 
Bep^  S3,  b.  which  was  upon  occasion  of  a  writ  of  re$titatio'n,(e)  where 
it  is  held,  that  the  i^le  ip  market-overt  is  a  bar  to  the  restitutton; 
and  upon  the  statt\te  of  31  Eliz.  xap.  12.  where  k  is  specially  pro- 
vided, t^at  notwithstanding  a  sale  of  a  horse. in  market-overt  the 
owner  may  take  him  within  six  months  after  ^h^  felony  upon  proof 
of  his  propek'ty,  which  evidenceth,'that  after  |he  six.  months  he  shall 
not  have  restitutioq ;  apd  of  thie^  opinion  was  Ai^c^e  justice(jr)  at  the 
sessions  held  aftei^  Trin.  13.  Car.  J^roi^n  justice  dissentienie. 
"■  But  it  seems  he  shall  have  restitution  upon  this  statute,  notwith- 
standing the  sale  in  market-overt  of  the  goods  stolen,  and  Ks  to  the 
authorities,  the  12  H.  8^  10.  was  before  the  statute  of  21  H.  8^  and 
Mr.  Dalton^s  (>pinion  seems  to  be  .grounded  upon  it;  the  case  of 
niarkei'OuePif  5  Co,  Rep.  it  is  true  seems  to  be  against  the  restitu- 
tion, tho  the  case  fell  off  upon  diis,  that  the^  scrivener's  shop  was  no 
market-over^t  by  the  custom  of  London. 

As  to  the  statute  of  31  Eliz.  to  whiqh  t  may  add  also  the  statute 
of  1  Jac*cap.  21.  that  enacts,  <^  No  sale  pf  stolen  goods  in  London^ 
fVestminstery  or  Southwarky  or  within  two  miles  to  a  broker,  shall 
make  any  change  or  alteration  of  the  property  or  interest:"  These 
statutes  make  nothing  as  to  ^he  case  in'question,  for  without  question 
the  sale  in  market-overt  changeth  the  property  in  those  cases,  wherein 
these  and  the  like  statutes  hav^  not  enacted  the  contrary,  and  there- 
fore the  party  cannot  take  them  again  from  the  buyer,  unless  in  case 
of  brokers  and  stolen  horses,  n/ ^tij9ra:' but  this  comes  not  to  the 

(e)i%18a       (d)|r««DJStft<.cffjp.l64.|».54a.       (e)  1  uImC.  344.       (/)£t2.35. 
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quired  by  inqtiest  taken  ex  officio  by  Jihe  jadge.  \1  A;4»  5.  cu2.  S.S. 
12.  3  H.  7.  12.  b. 
.  3.  Of  what  things  he  is' to  have  restitntion. 

If>a,^1on  waive  the  goods  stolen  without  any  pursuit  dfler  him*, 
those  goods  are  not  in  law  bond  walviata^  nor  forfeit  to  the  king  or 
lord,  of  a  franchise;  but  if  he  waive  them  upon  a  pursuit  of  him, 
then  they  are  bonu  waivitita^  'and  forfeit  to  the  king  or  lord  of  the 
liberty ;  quod  vide  5  Co.  Rep.  109.  a.  Poxley^s  pdtse.  .  ' 

•  And'  this  forfeiture  is  not  Jike  a  stray,  where  Ihb  the  lord  may 
seize,  yet.  the  party,  who  is- the  owner,  may  retake  them  within  the^ 
year  and  day,  but  here  the  true  owner  cannot!  seize  his  own  goods, 
tho  upon  fresh  suit  within  the  year  and  day.  8  E.3.  11.  a.  ^votary 
151.  3  E.  3.  Cor.  163. 

But  yet  this  is  not  an  absolute  loss  of  the  owner's  goods,  btit 
rather  an  expedient  settled  by  law^to  drive  the  owner  to  convict 
the  fdon  by  prosecuting  his  appeal,  and  thi^refore  if  hemake>fresh 
suit,  and  prosecute  his  .appeal,  and- the  felop  be  thereupon  convict 
and  attaint,  and4lie  fresh  suit  be  inquired  and  found  by  verdict  of 
inquest  of  office,  he  shall  have' restitution  of  the  goods  so  waivedr 
5  Co.  Rup,  109.  Foxhtf^s  case:,  3  JE.  S.  Cor  on.  162.   .  . 

But  more  of  .restitution  under  the  he)[t  generaj,  for  it  rs  regularly 
tru^,  that  of  what  things  the  owner  dhall  hne^Ve  restitution  upon  the 
statute  of' 21  H.  8.  he  should  have  restitution  upon  a  conviction  in 
an  appeal  at  common  law,  and  i  contrersoyso  that  What  isjsatd  upon 
the  statute,  is  applicable  to  restitution  up^n  an  ^ppeiLl.         .     ' 

II.  By  the  statute  6f,  21  HJs.  cap.  ll.[3]  it  is  enacted,  "That  if 
any  person  do  rob  or  take  away  the  goods  of  any  of  the  king's 
subjects,  within  this  realm,  and  be  indicted,  arraigned,  and  found 
guiUy  thereof,  or  otherwise  attainted  by  reason  of  the  -evidence  of 
the  party  so  robbed,  or  owner  of  t^e  said  money,  goods  or  chattels, 
or  any  other  by  their  procurement,  that  then  the  party  so  robbed,  of 
owner,  shall  be  restored  to  his  money,  goods  or  chattels^  and  tlie  jus* 
tice^,  before  whom  such  person,  shdll  be  so  attainted,  or 
(]542]|  found  guilty  by  reason  of  the  evidence  of  the. party  so 
robbed,  or  owner^  or  by  any  other,  by  their  procurement, 
have  power  to  re^^ard  writs  of  restitution  for  the  said  money  or 
goods,  or  chattels  in  like  manner,  as  tho  any  such  felon  or  felons 
were  attainted  at  the  suit  of  the  party  in  an  appeal.     . 

This  i^tatute  introduced  a  new  law  for  restitution:  for  before  (his 
statute  there  was  no  restitution  upon  an  indictment,  but  only  upon 
an  appeal.  22  E.  3.  Coron.  460.  Samf.  P.  C.p.  167*  a. 

Tho  the  statute  speak  of  the  king's  subjects,  it  extends  to  aliens 
robbed ;  for  tho  they  are  not  the  king's  natural-born  subjects,  they 
are  the  king's  subjects,  when  in  England^  by  local  allegiance. 

If  the  servant  be  robbed  of  the  master's  money,  arid  the  mas- 
ter, or  his  servant  by  his  procurement*  give  evidence  and  convict 

\ 

[3]  See  a«<e,  nqle^d).  jp.  53a. 
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the  feloD^  the  master  shall  have,  a  writ  of  restitution,  if  it  appear, 
upon  the  indictment  and  evidence -it  was  the  master's  money,  for 
the  st£^tute  gives  restitution  to  the  t)arty  robbed  or  owner.  Stap^. 
F.C.  p.  167. 

If  Ji.  be  rofebed  by  B.  and  C  and  B.  only  is  convict  of  the  rob- 
bery by  the  evidence  of  w9.  he  shall  have  restitution,  for  so  he  should 
haye.  had  in  case  pf  an  appeal.      -  y 

If  n^.  be  robbed^of  an  ox  bjB.  who  sells  him  jto  C  who  keeps 
the  n^oney  in  his  bands,  and  f^fter  kjlls  the  ox,  and  sells  the  flesh,  or 
if  the  money,  be  seized  in  the  harlds  of  the  thief,  •/?.  may,  if  h^ 
pleases,  have  a  writ  of  restitution  for  the  money.  Notf^s  repoits, 
Harrises  case,{c)  -     .    . 

So  if  money  be  stolen,  and  the  thief  taken,  and  the  money  seized^ 
be  shall  have  restitution  of  the  money. 

The  testator  is  robbed,  thethi^f  is  convict  upon  the  procurement 
of  the  executor,  he  shall  have  restitution.  3  EHz.  BenL  87.  JDy.  201. 
6  Co.  Sep.  80.  ^  .  ^ 

It  hath  been  a  great  question,  if  goods  be  Stolen,  and  by  the  thief 
sold  in  a  market-oyert^whether  the  thief  being  convicted  upon  the  evi<> 
deuce  of  the  ps^rty  robbed,  he  shall  have  restitution  upon  this  statute 
of  the  thing  sold  or  not,  the  buyer  not  being  privy  tp  the  felony: 
thQse  that  held  he  should  not,  ground  themselves  upon  the 
book  pf  13  H.  8.  10.    Mr.  I)aUoT^a  opinion,  cap.  III.  p.  [543] 
229.(df)  upqn  the  resolution  in  the  case  of  markef-overtf  5  Co. 
Bep_.r  S3,  b.  which  was  upon  occasion  of  a  writ  of  re9titatioh,(e)  where 
it  is  held,  that  the  i^Ie  in  niarket-overt  is  a  bar  to  the  restitution; 
and  upon  the  8tat|\te  of  31  Eliz.  cap.  12.  where  li  is  specially  pro- 
vided, t^at  notwithstanding  a  sale  of  a  horse  in  market-overt  the 
owner  may  take  him  within  six  months  after  ih^  felony  upon  proof 
of  his  property,  which  evidenceth,  that  after  the  six  months  he  shall 
not  have  restitutioq ;  and  of  this.opinion  was  Hyde  }\i3i\ce{/)  at  the 
sessions  held  after  Trin.  13.  Car.  ^roi^n  justice  dissentienie. 

But  it  seems  he  shall  have  restitution  upon  this  statute,  notwith- 
standing the  sale  in  market-overt  of  the  goods  stolen,  and  as  to  the 
authorities,  the  12  H.  8.  1Q«  was  before  the  statute  of  21  H.  8.  and 
Mr.  Ballon^ s  opinion  seems  to  be  .grounded  upon  it;  the  case  of 
niarkei-overij  5  Co.  Rep.  it  is  true  seems  to  be  against  the  restitu- 
tion, tho  the  case  fell  off  upon  this,  that  the,  scrivener's  shop  was  no 
market-over^  by  the  custom  of  London. 

As  to  the  statute  of  31  Eliz.  to  which  I  may  add  also  the  statute 
of  I  Jac.  cap.  21.  that  enacts,  <<No  sale  of  stolen  goods  in  Londony 
fVestminatery  or  Southwark^  or  within  two  miles  to  a  broker,  shall 
make  any  change  or  alteration  of  the  property  or  interest:"  These 
statutes  make  nothing  as  to  the  case  in  question,  for  without  question 
the  sale  in  market-overt  changeth  the  property  in  those  cases,  wherein 
these  and  the  like  statutes  hav^  not  enacted  the  contrary,  and  there- 
fore the  party  cannot  take  them  again  from  the  buyer,  unless  in  case 
of  brokers  and  stolen  horses,  ti/ jti/?ra;  but  this  comes  not  to  the 

(«)J«9l8a       (4>Xhp<tftCe«p.l6i.ji.543.       (^  1  itiiA  344.       (f)Kd.^ 
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B.  lake  his  goods  of  A.  again  t0  the  intent  ta  faTour  him  or  maintain 
hinoy  this  is  unlawful  and  puni3bable  by  fine  and  iDipnsoni]]enty(/) 
bill  if  he  take  them  again  without  any  such  infeni,  it  is  no  offense. 
Mich,  16  Jac.  B.  B.  Higgin$  and  t^ndrewrjljn)  but  justifiable. 

But  after  the  felon  is  convicted,  it  can  be  no  colour  oif  crime  to  take 
Ilia  goods  again,  where  he  finds  them^  because  he  hath  pnrsued  th^ 
law  upon  hirny.and  may  have  his  writ  of  restitution^  if  he -please. 

'2... By  course  of  comipon  law:  «d.  steals  the  goods  of  B.  viz^  fifty 
pounds  in  money,  JL  is  convicted,  and  hath  his  clergy  upon  the  pro- 
secutionof  B.  B.  britigs.a  trover  and  conversion  for  this  fifty  pounds, 
and  upon  not  guiltv  pleaded  this  speeial  matter  isfoimd,aiid  adjudged 
for  the  plaintiff,  because  now  the  party  hath  prosecuted  the  law 
against  him,  and  no  mischief  to  the  commonwealth;  but  it  was  held, 
that  if  a,  man  feloniously  steal  goods,  and  before  prosecution  hy-ici- 
dictment  the  party  robbed  brings  trover^  it  lies  not,  for  so  felonies 
sho^ukl  bt»  healed.  M.  1652»  B,  R.  JfaUfkes  dccii  Coveneigh;(n)  vide 

'  Qccordanl,  Noyee  reports^o)  Markka^  and  Cob;  b'ui  if  the 
[]64f7  J  plaintiff  had  not  given  evidence  upon  thexonvi6iion,  it  was 

.  beld^  that  the.  action  lay  hot,  but  the  goods  were  confiscate 
to  the  king,  and  for  want  of  that  averment  in  the  case  of  Markham^ 
judgmetpt  was  given  for  the  defi^ndant  in  trespass.    ^  .. 


,  CHAPTER  XLVIII.' 

o/  BtraGLlRT^  TEA  KINDS,  AlVB  PUNISHAOSlfT. 

\  COME  to  l^osecrtm^sthat'sp^ciallyconcem  thehabits^tiopof  a  man, 
to  which,  the  laws  of  this  kingdom  haV'e  a.  special  respect,  because 
every  man  by  the  law  hath  a  special  protection,  in  r^terence  to  his 
.  bouse  and  dwelliog.(a)  ^ 

And  that  is  |he  reason,  that  &  man  may  assemble  people  together 
for  the  safeguard  of  his  house,  which  he  could  not  4o  In  relation  to 
travel,  or  a  journey.  21  H..1.  39.  a.        \       . 

And  u^on  the  same  reksonit  is,  that  not  only  by  the  statute  of '24 

.    ti.  8.  cap,  ^.  but  even  by  the  common  law,  if  any  come  to  commit 

a.  felony  Upon  me  in  my  house,  and  I  kill  birh,  it  is  no  felony,  nor 

induceth  any  forfeiture;  ^uod  vide  suproy  p,487i  vide  Sir  Hevry 

(/)  And  80  seems  the  praotice  of  advertising  a  reward  fbr  brShnnp  S><>ode  ttolfii,  and 
DO  qaeptioin  askiedf  which  I  have  heard  lord  chancellor  Maiele^fim  declare  to  be  highly 
criminal,  as  ^itkg  a  sort  of  compounding  of  felony,  for  the  goods  by  that  means  return- 
ing to  the  right  owneri  a  stop  is  put  to  the  inquiry  knd  prosecution  of  the  Moa,  and 
thereby  great  encouragement  is  given  to  the  commisnoa  c^  sttch  offences.  See  f99im% 
eap..56.  "  '  - 

(m)  2  JBsZ.  IZep.  55.  {«)  Sryls  S46.  (o)  ^iy^ 

(a)  That  this  Was  the  notion  amoo|f'the  HmHan»  also,  appears  firom  Ctcers  in  ersiewffS 
•   pro  damo^  cap.  41. .>  Quid  enim  9an€UaM,  quid  omni  religione  miim(t««,  qmam  dtdkmf  uniirs- 
eujuBque  eivium?  kie  arm  $urUt  hie  socir^hoe  ptrfygimm  est  ito  $aiictmn  mmiu9f  mi  --^ 
^a^(f|<  ntaitiMNi /«•  sil.> 
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Spelman  Olass.  tit  Hqmseeken,  ^  ibidem  tit.  Surgtaria^-vrherehj 
it  appears,  that  by  the  antient  laws  of  Canu/ii^,(i}  andof  H  l.(c) 
it  was  punished  with  de^th. 

The  comiiion  genas  of.  ofieneeal  that  eorhes  under  the  name^  of 
Hamseckenj  is  that  which  is  usuaJly  called  house-breaking,  which 
^metimes  pomes  under  the  common  appellation  of  burglary ^ 
/whether  Cominitted  in  the  day  or  night  to  the  intent  to  com-  £  648  ]] 
mit  felony,  so.  that  house-breaking  of  this  kind  is  of  two^ 
natures.  ,        . 

1.  That  which  in  a  vulgar  and  improper  acceptation  is  sometimefv^ 
called  burglary^  And> 

2.  That  which  in  a  strict  and  legal  acceptation  is  so  called* 

.1.  As  to  the  former  <^f  these,  hamsackens  house-breaking,  pr  bm^ 
lary  in  a  vulgar  acceptaijon  is  of  several  kinds. 

1;  Robbing  any  person  by  day  or  night  in  his  dweliing-house,  the 
dwjsller,  his  wife,  children,  or  servants  being  in  the  house,  and  put  in 
fear;  this  requires  that  there  be  something  taken,  but  it  requires  not 
ad  actual  breach  of  the  house  ^  but  it  is  all  one,  whether  he  actually 
breaks  the  house,  or  etki6tsperostia  aperta^iot  it  is  in  truth  robbery 
either  way,  and  from  this  offense,  clergy  is  taken  away  by  the  statute 
of  23  H.  8.  dap.  1.  and 25  H:  8.  eap,^.  from  the  principal,  and  by  the 
statute  oiASr^P.^M.  cap,  4«  from  the  accessary. 

2.  Robbing  a  person  by  day  or  night v  in  his  dwelling-liouse,  the 
dweller, lits  wife  or  children  being  in  the  bouse,  and  not  put  iu  fear; 
this  requires,  1,  An  actual  breaking  of  the  house;  2.  An  actual  taking 
of  something;  but  tho  persous  need  not  be  put  in  fear;  and  by  the 
statute  of  5  ^  6  E,  6.  cap.  9.  clergy  is  ia'  this  case  taken  firom^he 
principal,  that  enters  the  house ;  and  by  the  statute  of  4  4*  5  P.  ^  M* 
cap.  4.  from  the-aocessary  before. 

3.  Robbing  a  dwelling-house  byday  or  night,  and  taking  away 
goods,  none  being  in  the  house;  this  requires  an  actual  breaking,  and 
an  actual  taking  of  something,  and  without  the  latterjt  is  not  felony, 
but  if  accompanied  with  both,  and  the  taking  of  goods  be  of  the  value 
of  five  stullings,  it  is  excluded  from  clergy  by  39  EUz.  cap.  15. 

4.  A  breaking- of  the  hbqse  in  the  day  or  night  to  the  intent  to 
steal  or  commit  a/elony,[l]  any  person  being  in  th^  house,  and  put 

-     >'    •■  ^   '  '    • 

Q>)  1. 61.  reckons  vrttiftM  in  domum  amonff  tlie  ndtra  intsfiiMit^ 
{e)  1. 80.  See  WHk.  lig,  Angh.So9.p.U7S. 


«  *  • 

[1]  Whoever  io  the  night  time  breaks  phd  entere  the  dwellin^-booae.of  another,  with, 
intent  to  commit  murder,  rape,  anon,  robbery,  or  fareenv,  withm  the  same;  or  bj  daj 
or  nif  hi  enters  the  same  with  such  intent,  and  in  the  night,  broaks  with  such  intent  anr 
ai^tment  thereof;  or  iji  the  night  enters  the  same  with  such  intent,  and  in  the  night 
breaks  out  of  such  dweUing-hoose,  or  being  an  inmate  therein,  in  the  nigh^  brealn  and 
eniers,  with  such  intent,  any  apartment  thereof,  without  any  right  or  andiority  to  enter 
the  same,  at^lie  time,  is  guilty  of^rglary.  Jlfoss.  FefuU  Codf.,  JU.  Burglary. 

According  tothe  law  of  England,  Uiere  are  six  w^ys  Of  committing  Burglary: 
- 1.  By  breaking  and  entry  from  without,  with  intent,  Jbc 

'  2.  By  entry  from  without,  Alg.  and  breaking  some  apartment  within,  ^ith  intent,  Slc* 
•  3.  By  breaking  and  entry  of  an  inner  apartment*  by  an  inmate,  with  intept,&o; 


548  HISTORIA  PtACITORUM  CORONA. 

.  m  feftr^tho  nothing  be  acfually  taken,  this  is  burglary  by  the  commaii 
law,  if  it^is  in  the  night,  and  felony  by  the  jstatute  of  1  f  .  6  cap.  1^ 
tho  in  the  day,  and  is  excluded  from  clergy  by  the-statute  of  1  .£.  6, 
whether  by  day  or  by  night,  but  then  it  requires,  1.  An  actual  break- 
V  ing  of  the  house,  and  not  an  entry  per -03110  aperia.    2.  An 

£&49l  entry  with  intent  to  tXHnmitNafelony,  and  so  laid  in  the  in- 
.  dictraent.     PouUer^a  CAsey  II  Co.  Rep,  SI.  b.[2]   : 

3.  A  putting  in  fear,  but  accessaries  have  clergy.  [3] 

IL  Legal  or  {)r.oper  burglary  is  of  two  kinds,  t»f.  1.  Complicated 
and  mixed  with  another  felony,  as  breaking  the  hbuse,  and  stealing 
goods,  either  with  putting  in  fear  or  without  putting  in  fear,  some- 
body in  the. house,  or  nobody  ih  the  house,  which  requires,  1.  That 
it  be  done  in  the  night.   .2.  That  there  be  an  actual  breaking. 

2.  Simple  burglary,  and  that  either,  1.  With  putting  in  fear,  and 
tfien  the  principal  is  excluded  of  clergy  by  the  statute  of  1  E.  6.  aod 
also  by  the  statute  of  18  Eliz.  or,  2.  Without  putting  in  fear,  aad 
then  he  is  excluded  of  clergy  by  the.^tatute  of  16  Eliz.  . 

And  this  chapter  speaks  only  of  proper  or  legal  burglaries,  of  4hose 
improper  burglaries  I  have  spoken  before. 

BtKglary  js  described  by  Sir  Henry  Spelman{e)  to  bb  noefuma 
tUrupiio  aKcujtMi  tutbitacuH  vel  eccUeim,  eiiam  rnurorum- porta- 
rumve  riviiaiis  aui  burgi  €ulJe{oniam  perpeirandam. 

My  lord  CoAfc  P.  C.  cap.  14.  p.. 63.  more  fully  describes  it.    "A 

burglar  is  be,, that  in  the  ni^ht-time  breaketh  and  entreth  into  a 

,  mansion-house  of  another  .of  4ntent  to  kill  some  reasonable  creature, 

or^o  commit  some*  other  felony  withiq  the  same,  whether  his  feio- 

Hions  intent  be  executed  or  hot. 

.  And  accordingly  the  indictment  runs,  quodV.  S.  1  die  Julii  anuo 
&c.in  nocte  ejusdem  diei  vi  &  armis  domum  ^mansionalem  Jl*  B. 

^        .(<)  In  terho  bnrgbria, 

'   '  ,- ■  ,' 'I  ' 

4.  By  entry^  with  intent,  &.c,  and  bre&kiogr  out. 

6.  By  entry  and  actual. commissiofi  of  felony  within,  and  breaking. oat        ' 

6.  By  breaking  and  entry,  and  actual  commiMioa  of  l&lbny  within^ 
'  ^  The  firat  three  and  the  aijcth  oflfoqcea  (13  £Mf,  $19.)  are  burglary  at  ooramoa  law. 
It  if  uncertain  whether  the  fourth  is  burrlary  at  common  law  or  not  UaU  denies  it  to 
be  borfflary,  (^g^  •^O  where  the  breaking  out  wat  with  intent  to  eacape  only.  Tb9 
general  doctrioe  is,  that  both  the  breaking  and  entry  must  be  with  felonibus  intent  If 
this  case  Is  not  an  exception^  (an4  We  are  by  no  means  ready  to  conclude  that  it  is,) 
breaking  out^  if  H/  breakitig  at  all,  at  common  law,  can  be  so  only  when  the  offender 
putiittes4iis  feloi^lous  intent;  as  when  he  carries  away  sometl^ng -stolen,  or  potpues  soma 
one  ^ith  intent  to  murder,  &e.  Bat  both  the  fiurth  and  fifth  are  burglary,  by  statute 
17  Anne^  e.  7.  re-enacted  in  words  a  little  varied  in  7  &  8  t9«o.  IV.  t^.  29.  t.  II. 

**  If  any  person  shall  enter  the  dwelliag>>house  of  another  with  intent  to  commit  felonj, 

or  being  in  such  dweliing^oose;  shall  commit  any  felony,  and  shall,  in  either  case,  break 

.out  of  Uie  said  dwelling-boufie  in  the  night  time,  snoh  person  shall  be  deemed  guilty  (sf 

^  barglfcry.'*    3ach  is  generally  the  state  of  the  law  of  burglary  in  England,   Man.  Com. 

Rep.    See  Rtx  ▼.  Hanwn,  1  /tooTs  Rip.  59.  The  l^U  v.  ^i^son,  Coxe*«  N.  J.  Rep.  441, 

Com.  t.  JVetof/i,  7  Mats,  R.  247.  Com.  ▼.  Broten,  3  RawU  Rep.  207. 

[2]  SUite  ▼.  Wileon  CoKe%  N,  J.  Rep.  441.  Com.  ▼.  Ne^ceU^  7  Mob.  R.  247.  Rex  t. 
&iuon,  I  RooCe  12. '59. 

[3]  As  to  dergy;  see  ante  dk.  44. 
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Telonic£  &  burglariter  fregit\&  intravit,  ac  ad  lunc  &  ibidem  unnm 
scyphuHt  argeiifeuiA  fcc  de  b(Miis  &t»tallis  ejnsdem  ^B,  in  eadem 
domo  invent'  felonicfe  &  bnrglariter  furatus  fuit,  cepit  ^  aspbrtavit; 
or  if  no  iheft^wtrt  aciually  committed^  ihtn  ex  intentione  ad  bona 
&  catalla  ejusdem  ^f.  B.  in  eadem  domo  existent'  felonici  &  bnr- 
glariter fbrandum,  capiendum  &  asportandum,  or  eft  iatentione  ad 
ipsnm >$.  j8.  ibidem  felonic^  interfici'endum  contra  paeem  &c.; 

Ar^d  note,  that  these  several  ctaiises  in  (he  indibtment  are  Essential 
(0  the  constitution  of  burglarjr,  1..  That-  it  be  said  nocianier^ox  in 
nocU  yuidtm  diei{f)  forif  it  be  in  the  day-time,  it  is  not 
burglary.  2/  That  it  be  said  In  theindictment  burglariier,  []  550  ] 
for  it  Is  a  legal -Ward  of  art/ without  which  burglary  cannot 
be  expressed  with  any  kind  of  other  word  or  other  circumlocutioQi 
and  therefore,  where  ihe  indictment  is  Aur^a/iVer  instead  of  bur- 
^Ihrit^j  it  makes* no  indictment  of  burglary^ so  if  it' be  biirgtnter. 
4  Cd.  Rep.  S9.  L{gy         ^  ' 

9.  It  niust  be  fregU  Sf  tniravitf  for  it  is  beld,  th^t  breaking  with- 
out eotring,  or  entring  wit-hout  breaking  makes  not  burglary,  sed  de 
hoc  infra;  yet  Trvn,  S  Jac.  B.  R,  an  iudictmmlj  quod  fehnid  ^ 
burglariter  f regit  domum  mansionalem^  fye.  was  a  good  indict* 
ment  of  burglary,  and  that  the  entry  is  sufficiently  implied,  even  in 
an  indictment,  by  the  words  burglariier  f regit jh\iX  the  safest  and 
common  way  is  to  say  fregii '  fy  iniravit. 

4.  It  must  be  ssiid  domum  mansionalem,  where  burglary;  is  com- 
mitted in  a  house,  and  not  generally  £/omum,  for  that  is  too  uncertain, 
And  at  large. 

5.  It  must  be  alleged,  that  he  committed  a  felony  in  the  same 
house,  or  that  he  brake  and  entred  the  house  to  the  intent  to  commit 
a  felony,  but  these  things  will  be  fuller  ezsimined,  when  we  come  to 
particulars.      , 

1.. Therefore  the  time,  wherein  it  must  be  committed  to  make  it 
burglary,  must  be  in  the  night.[4] 

(/)  See  9  Co.  66. 6.  (g)  See  alM>  5  Co.  121. 6. 


[4]  See  4  BL  Com.  SS4.  Bat  no^  in  England^  as  to  what  shaU  be  held  day  and  what 
Bight,  lee  7  WilL  IV.  ^  1  Vict,  e.  86,  f.  4,  which  enacts,  that  9  o*clock  in  the  eveBinff 
of  pne  day  until  6  o*cKMik  in  th»  morning  of  the  sucoeeding  day^  shall  be  cotwiderd 
night 

Anciently,  the  day  was  accounted  to  begin,  only  pi  san-rising,  and  to  end  immectiately 
St  son-set,  as  stated  by  Lord  Ifale,  infra  ;  bat  the  opinion  osdally  held  was,  that  if  there 
be  daylight,  or  crspiis^u/inii,  twilight,  enough  to  desoem  a  man's  face,  it  was  no  bar- 
glary.  §  ImH.  63;  3  £^8l*s,  P.  C.  509.  But  this  did  not  extend  to  moonlight,  for  then 
many  midnight  burglaries  woold  go  unpunished.  4  Blae.  9up.  '  The  breakiug  and  en- 
tering must' both  be  committed  in  the  night  time.  But  the  breaking  ma^  be  committed 
in  one  night,  and  the  entering  in  anqther.  Rtx  v.  Jotian^  7  Car.  if  P.  4d&.'  The 
breaking,  however,  must  be  wiUi  intent  to  enter,  and  the  entry  with  intent  to 'commit  a 
felony.    Hex  ^.  SmUk,  R,  {^  R.  ilT.    ' 

If  there  be  daylight  or  twilight  enough  begun  or  leftt  whereby  the  'countenance  of  a 
person  may  be  retksonably  discerned,  a  creaking  and  entry  is  not  burglary  by  the  6om- 
mon  law.  7  Dane**  i|6r.  134.  Henee  an  indictment,  which  alleged  the  crime  to  have 
been  committed  between  the  hours  of  i^  at  night  i^nd  8  of  the  succeeding  evening,  will 
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'  It-hathbeen  antieDtljr  held,  that  after  sun^sety  tho  day-light  the  Dot 
quite  -gone,  or  before  sun-rising  is  npetanterXo  make  a  bui^larjr, 
J)aU,  cap.  99.  p*  S52y(A)  and  accordingly. cited  hy.CrompLfoL  32.  bi 
to  have  been  judged  by  Porimany  3  £;  6.>(t)  and  the  felons  e^^uted, 
and  21  H.7»  Ktlw.  75.  a. 

But  the  latter  opinion  hath  been  and  still  obtainethi  that  if  thjo 
sun  be  set,  yet  if  the  countenance  of  a  party  cisin  be  reasonably 
discerned  by  the  light  of  the  sun  or  enepusculumy  it  is  not  night, 
nor  n^c/nn/er  tb  make  a  burglclry;  and  with  this  agrees  Co.  P.  C^ 
p,  68.  and^  heiice  it  is,  that  altho  a  town  unwalled  shall  not  be 
amerced  for  the  escape  of  a  murderer,  if  the  murder  were  com- 
mitted idi  the  night,  yet  if  it  were  done  otily  in  ve^iitre  dieij  the 
township  shall  be  amerced.  8  iS.  3.  Caron.  293^  And  if  a 
[551  ]  a  robbery  be  committed  before  sun-rising,  or  after  sun-set, 
and  whilst  it  is  so  far  day-light,  that  the  coiiutenaoce  of  a 
man  can  be  reiasonably  discerned  by  the  light  of  the  dfty,  yet  the 
hundred  shall  be  changed,  otherwise  where  It  is  done  in  the  night, 
7  Co,  Sep.  34.  Miiburn^S'Case:  but  this  is  nat  intended  of  moon- 
Ught,  for  then  midnight  hoiite-breaking;  should  be  no  burglary; 
and  the  word  noclanteris  to  be' applied  to  all  that  follows,  vtz. 
f regit  ir  iniraviiy  if  the  breaking  of  the  house  were  in  the  day- 
time, and  the  entring  in  the  night,  or  the  breaking  in  the  night, 
and  entring  in  the  day,  this  wiU  not  be  burglary,  for  both  make 
the  offense,  and  both  must  be  nocianier:  vide  Crompt.  33.  a.  ex 
BE.  A.[k) 

But  if  they  break  a  hole  in  the  house  one  night,  to  the  intent  to 
enter  another  night  and  commit  felony,  and  accordingly  they  come 
at  another  night,  and  commit  a  felony  through  the  -hole  they  so 
made  the  night  before,  this  seems  to.be  burglary,  for  the  breaking 
anderitring  were  both  noc/an/er,  tho  not  the  same  night;  and  it 
shall  be  supposed,  that  they  brake  and  entred  the  night  when  they 
entred,  for  the  breaking  makes  not  the  burglary  till  the, entry. 

2.  There  mast  be  a  breaking  and  an  entry  to  make  the  bufglary, 
and  therefore  I  shall  speak  of  them  both  together.[5] 

(A)  Aeto£tftt.  cap.  151.^.486.  , 

'(t)  See  the  li)»  Judgment  per  FineaXfCrmmpt,^.  a. 

(k)  This.citfe  doee  not  folJ/  profe  tlie  point  it  is  brought  for,  for.  the  reeoluliaii  then 
was  only,  that  if  thievea  enter  io  hj  night  at  an  bole,  in  &  if  all,  which  was  there  before^ 
it  is  not  burglary,  but  it  doee  not  appear  Who  made  the  hole. 

be  quashed  for  want  ef  a  noeUinter.  The  State  ▼.  Mather^  N.  Chivm.  R.  ^ ;  t%i  Stole  v. 
Bancroft,  10  Mase.  R,  105;  7%«  SHaU  w.O,&l  Tifler,  Vermt.  iL  295;  Com.  y.  Ckeva- 
Uer^  l,Dane*9  Abt.  iS4;  eed  vide  Tkom&$  ▼.  The  State,  5  How.  {MUo.)  Rep.  30. 

[5]  It  is  deemed  an  ten  try,  when  the  thief  breaketh  the^hoase,  and  his  body,  or  any 
part  thereof,  as  his  foot  or  his  arm,  is  within  any' part  of  the  hoase,  or  when  he  putteth 
a  gun  li)to'a  window  which  he  hath  brol^en,  (though  the  haiid  be  n^t  in,)  or  into  a  hole 
of  the  house,  wh[ch  be  hath  made  with  intent  to  murder  or  kill,-  this  is  an  entry  and 
breaking  of  the  Jiouse;  but,  if  he  doth  barely  break  the  honsoi  withoot  any  such  entry  ai 
all,  this  is  no  burglary.   3  Jnst.  64.  3  EaeVe  P.  C.  490. 

Thieves  came  .by  night  to  rob  a  house.  The  .owner  went  out  and  struck  one  of  thein; 
anpthet  made  a  pa^  with  a  sword  at  persons  he  saw  in  the  entry,  Und  in  so  doing,  his 
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Antfently  the  lav  was  so  strict  iigainBt  burglary,  that  the  very 
eommi^'to  a  hoase  with  intent  to  commit  a  burglary  was  held  pun- 
ishable with  death,  Cramp.  31.  by  Sir  Jtnthdny  Brown;  but  that 
obtains  -not  now  for  law  witboat  a  burglary  committed. 

^ , » ' '  ' 

hanid  was  oTer  the  threshold. .  This  wm  adjad^red  buri^Ury  b^|;re&t  advioe.  3  Eatf^^  P, 
C.  4S0.  . 

In  Ihe  ease  of  Ot^rgt  Ommu,Oid  BaUiy.Jwiu  1759,  (I^WL  107.  9  Ea$V$  P.  C.  490.) 
^hiehwaa.  indicted  for  borgrltrj  in  the  dwellii]g.hoiiae  of  John  ^/an,  it  appeared  is 
evidenee^  that  the  prisoner,  in  th^  niffht  titne^  cut  a  hole  m  the  window  shutters  of  the 
prosecotor's  shop,  which,  wsis  part  of  his  dwelling-house,  and  pottinff  his  hand  thfoogh 
the.  hole,  took  out  Watches  and  other  things,  which  hung  in  the  shop  within  his  reach,  bat  ^ 
no  entry  was  proved,  otlierwise  than  by  putting  his  liand  through  the  hohi.  This  was 
held  to  he  burglar 7«, and  the  prisoner  was  convicted.  Introdueing  the  hand  througlir  a 
pane  of  glass,  broken  bj  the  prisoner,  between  an  outer  window  and  an  iiiner  shtU.ter, 
lor  the  purpose  of  undoing  the  window  latch,  is  a  sufficient  entlry. .  R.  v.  Baih/t  R.  it 
J2.  S41.  8o  would-  the  mere  introddctiffn  of' the  offender's  finger.  R,  ▼.  Davi$t  R,  if 
H.  499n  and  see^inils,  533. 

But  an  entry  through  a  hole  in  the  rooi^  left  for  the  purpose  of  admitting  light,  is  not 
m  sufficient  ent^  tp  constitute  bbrghiry;  for  a  chimf\ey  is  a  necessary  openinr  and  needs 
protection;  whereas,  if  a  raan-tihoose  to  leave  a  hole  in  the  wall  or  itoof  of  his  houssr  in* 
Bteaid  of  a  fastened  window,  he  must  take  the  loonsequdnces.  R,  ▼.  Sprigg$f  1  Moo*  if 
Rob.  357.  Com.  Y.Stowatit^  7  Done'o  Abr.,  13G. 

If  the  instrument  with  which  the  house  is  broken,  happen  to.enter  the  house,  but  with- 
out any  intention  on  the  part  of  the  burglar  to  effect  his  felonious  intent  (as  for  instance, 
tbdraw  oat  the  goods,)  with  it,  this  wiU  not  be  a  svUffipient  entry  to  constitute  a  bii^giary. 
Rex  ▼.  Hugkeo  oi  pL,  1  Leaoh^  496.  See-it.  v.  Roberto,  9  EaH'o  P.  C.  487. 

The  prisoner  raised  a  window,  which  was  not  bolted,  and  he  thrust  a  ero^-bar  under 
the  bottom  of  the  shutter,  (which  was  about  half  a  foot  within  the  window^)  so  as  to 
make  an  indentation  on  the  inside  of  the  shatter,  but  from  the  length  of  the  bar,  his  haiid 
Was  not  inside  the  house.  This  ftoaif  held  not  to  he  a  sufficient  entry  to  constitute  a  biiar« 
gkry.  R.  ▼.  Ruot  if  Ford,  R,  if  M,  184.  Car.  C.  L.  293,  &  C.  by  the  name  of  R.  ▼. 
JUtberU. 

Where  the  house  was  broken,  but  not  entered,  and  the  owner,  for  fear,  threw  out  his 
money,  it  was  hdlden  to  be  no  burglary,  though  clearly  robbery,  if  taken  in  the  presence 
of  the  owner.  9  £bst's  P.  C- 490* 

Where  thieves  bored  a  hole  through  the  door  with  a  centre-bit,  and  part  of  the  chips 
were  found  i^  the  inside  of  the  house,  by  which  it  was  apparent  that  the  end  of  the  cen- 
tr^bit  had  penetrated  Into  the  houses  yet,  as  the  instrument  had  not  been  introduced  for 
the  purpose  of  taking  the  property  or  committing  any  other  felony,  it  was  decided,  that 
this  was  not  sufficient  to  consti;^ute  burglary,  ft,  v^  ifughei^  2  ^s<*f  P.  C.  491. 

If  divers  come  in  the  night  to  do  a  burglary,  and  one  of  them  break  and  enter,  the 
rest  of  them  standing  to  watch  at  a  distknce,  this  is  burglary  In  all.  3  Inot.  64. 

A  breakfug  may  be  actual  or  constructive :  an  actual  breaking  may  be  made  by 
bricaking  the  substance  of  a  doOir  or  window,  as  the  glass  or  panels.  Com.  v.  Siovenoony 
Spiel;.  Is.  354.  Rex  ir.iicKeamey.Jebb'o  Cao,99. 

By  unfastening  either  door  or  window  and  opening  |t  Rex  v.  i?o6issofi,  Mood,  C.  C. 
337.  SUUe  V.  WUsoR,  Coxe'g  ^.  /.  R.  439.  Com.  v.  SiewaH,  7  Dane^o  Abr.  136. 

By  breaking  away  the  sidea  of  an  aperture,' so  as  to  enlarge  it.  Ron  v.  Robinoon^Mood. 
C.  C  397. 

By  raising  a  sash  or  trap-door,  or  pushing  open  a  door.  Rex  v.  Hyam^  1  €,  if  P,  441. 
Rex  V.  Hayneo,  R,  if  R.  451.  Rex  v.  Broum,  9  EaeVo  P.  C.  487.  Rex  v.  Cellar,  R.  ie 
R.  157.  Rex  v.  RuoeeU,  Mood,  377.  Sed  vide  Rex  v.  Laurence,  i  C.  &  P.  231. 

And  it  is  a  breakings  although  there  be  an  oalstde  door  or  shatter  to  the  same 
opening,  which  is  not  broken.  Rex  v.  Bailey,  R.  if  I2. 341.  Rex  v.  Parkeo,  1  C.  if  P.  30CL 
Rex  V.  Roberte,  2  EaeVe  P.  C.  487.  nor  even  closed.  Rex  v.  Hayneo,  R.  if  Ry.  451. 

B^  breaking,  removing/or  opening  the  roof,  wall,  ceiliog,  floor,  or  any  defence  *or 
barrier  against  entry,  which  is  parcel  of  the  dwelling.house.  2  Ruee.,on  C.  3^    \ 

But  it  seems  the  entering' any  aperture,  found  open,  is  not  a  breaking.  Conn  v.  Stetoard^ 
7  Dane'e  Abr,  136.  Rex  v.  Sprigge,  eited  eUp.  Rex  v.  Lewie,  2C.ifP,  62& 

It  is  a  constructive  brealuog,  if  an  ent^y  is  actually  made,  and  the  means  of  entrance 
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Fregiif  there  is  a* double  kind  ^f  breaking*  I.  In  la v,  and  thus 
every  one  that  enters  into  another^  bouse  against  his  will,  or  to  oom- 
mit  a  felony^  tho  the  doors  be  open^  doth  in  laV  break  the  hooae. 
2.  There  is  a  breaking  in  fact  an  actuals-force  npoH  the.  bouse,  as  by 
opening  a  door,  breaking  a  window,  4*^.  ,  ^ 

And  altho,  in  the  remembrance  of  some  yet  alive,  Sir  N*  ff-H) 
chief  jiistide  did  hold,  that  a  breaking  in  law  was  sufficient  to  make 
.  a  burglary,  aa  if  tt  iban  entred  inta  the  house  by  the  doors 
[  552  ]]  open  in  the  night,  and  stole  goods,  that  this  is  burglary,  and 
accordingly  is  Crompt.  32.  a.  21  J^ssiz  38.  yet  the  law  is, 
that  a  bare  breaking  in  law,  mz.. ah  entry  by  the  doors. or  windows 
open  is  not -sufficient  to  make  burglary  without  an  actual  breaking, 
Co.  I\  C.p.  64.  and  so  the  law  hath  be^n  generally  taken  to  this  day 
in  case  of  burglary.(m) 

And  these  acts  anaotint  to.  an  actual  breaking,  viz.  opening  the 
casement,  or  breaking  the  glass  window,  picking  open  a  lock  of  a 
door  .with  a  i#lse  key,  or  putting  b^ck  the  lock  with  a  knife  or  dag- 
gj3r,  unlatching  the  door  that  i&only  latched,  to  put  back  the  leaf  of 
a  window  with  a  dagger,  Dalt.  cap.  99.(n)  Grompt.  33.  a.  and  so  is 
common  experience.[6]  ' 

To  take  down  a  pane  of  glass  of  a  glass-Windbifv  by  taking  out>or 
bending  aside  the  nails  that  fasten  it  is  a  breaking  of  a  house  within 
this  law,  because  the  glass-window  is  parcel  of  the  house. 

It  was  held  by  Manwood  chief  baron,  that  if  a  thief  goes  down  a 
chimney  to  steal,  this  is  a  breaking  and  entring,  Croitipi.  foL  3iS.  b. 
and  hereunto  agmes  Mr.  Daftony  p,  253.(o)[7] 

(I)  Sir  liichoUu  Ifyde^  we  Cro.  C«r.  65. 225.  ^ 

(m)  See  jr«2b  67  ^  70.  (n)  Ifne  Edit,  p,  487. 

(o).The  reaeon  of  thU  Boemi  to  be,  beeaoMi  it  is  a9  maeh  ihat  is  tlie  luttore  of  tbe 
thing  wi^  admit  .  ^  \ 

: ,      ,       .         f ■  ■  ■        .1    .      ^        ■   ■        ■  • 

are  obtained  bjr  frightfvl  noises,  ahowing  dangerous  weapons,  or  attacks  on  the  bonsoi. 
Rex  y.  Swailouf,  2  Ru9*,  C.  SfM.S.  2  Ea9t*$  P.  C  iSS.     '  '     ' 

By  any  frand  or  trick  practised  to  obtain  admission;  as  by  abase  of  process  or  legal 
authority;  or  lender  pretence  of  business  with  some  one  within;  or  by  fraodaleijitiv  per- 
.Boading  another  (o  give  adtnission;  or  by  knocking  or  otherwise  pretending  a  right  or 
lawful  occasion  to  enter;  or  under  ahy  pretence  of  a  similar  character.  Rex^,  Cht^coigiM^ 
1  Leach,  C,  C.  284.  JltGregor^M  case,  Mum^  Crtm.  Lato,  98.  Browne'B  case,  A,A  BL 
Com.  226. 

[61  Pugh  V.  Qrigitkt,  7  Ad.  Sf  ]Sl.  836;  Rex  r.  Urdan.  7  Ceir.  ^  P.  439;  R^r. 
Wheidon,  8  C^r.  ^  P,  247 ;  Rex  ▼.  Ifyams,  7  Car.  ^  Pay.  441.. 

[t]  If  the  thief  enter  by  the  chimney,  it  is  a  breaking;  for  that  is  as  mnOli  closed  w 
the  nature  of  things  will^permH.  1  Hawk,  e.  38,  a.  4.  "4  Bl.  Com.  226. 
■  Ahd  .it  would  be  a  burglarious  breaking  to  constitute  burglary,  fboo^  ihe  party  does 
iiot  enter  any  of  the  rooms  of  the  house.  Thus  in  Rex  v.  Briee,  R.  Sf  R.  450,  the  ptiso- 
acr  got  in  at  a  chimney  and  lowered  himself  a  eonsiderable  way  down  jUst  above  a  man- 
tel-pieqo  of  a  room  on  the  ground  floor.  .  Holroyd  and  Burroughs^  JJ.  thought  this  was 
not  a  breairing  and, entering  of  the  dwelling,  house,  on  the  ground  that  he  was  not  within 
'the  dwelling-bouse',  till  he  #as  below  the  chimney-piece*.  The  rest  of  the  judges,  how. 
ever,  held  otherwise;  for  that  the  chimney  was  part  Of  the  dwelling-house,  Uiat  the  get* 
ting  in  at.  the  top  was  a  breaking  of  the  dwelling-house,  and  ihat  the  lowering  himself 
was,  ah.  entry  therein.  '  " 

There  are  two  cai^s  at  the  Scotch  law,  which  are  soinewhat  analogoui  to  the  entry 
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Th^re  wad  one  arre^igtied  before  me  at  Cambridge  for  burglar y^  and 
upon  the  evidence  it  appeared,  that  he  crept  down  a  chimr>ey ;  I  was 
doU:btful  wheiher  this  were  .burglary^  and  80  were  sQtne  others;  bnt 
upon  exainiimtion  it  appeared,  that  in  his  lireeping  down  some  of  the 

, : : 1 ..-.Jj : 

into  a  chimiiej,  which  h^ve  been  debided  to  be  brealcing^s*  The  one  where  the  defendant 
entered  a  sewer,  tPhich  iMued  fVoin  a  cellar^  ftnd  passed  under  ground.  Hume*a  Crim.  Law 
tlfSeoi,^  97 ;  aadthe  other,  where  be  entered^  a  .pa|ker.rnill  by  the  raoe^lray  of  the  water-^ 
"Wheel.  Jd,  note  (3.)  In  the  former  case,  it  is  not  seltled,  whe.ther  the  passing  into  the 
•ewer,  or  passing  that  part  of  it  which  enters  the  walls  of  the  house,  or,  passing  out  of  it 
into  the  house  constituted  the  offence.  The  latter  could  only  apply  in  burglary,  where 
•ach  a  building  had  a  ooyered  coi|unijinication  with  a  dwelling-house.  ' 

Where  the  prisoner  effeotefd  an  ent.i'y  by  pulling  4own  the  uppe^  sash  of  a  window 
vbich  bad  not  been' faSstenedy  but  merely  kept  in  its  plac^  by  jibe  puUev-weighl.  the 
judges  held  'this  to  be  a  su^cient  breaking  to  constitute  burglary^  even  although  it  bJsq 
Appeared  that  an  outside  shutter,  by  which  the  window  n^aa  osoaHy  secured,  waa  not ' 
closed  or  fastened  at  the  time.  JB.  v.  Haines  ttnd  ibrmon,  R,^  R,45li  and  seo  X.  ▼• 
Myam,  T  C.  ^  P.  4ii.  ,  ^  .      , 

Where  an  entry  was  first  into  an  outer  celUr  by  lifting  up  a  heayy  iron  grtting  that 
led  into  it,  and  then  into  the  house  .by  a  window^  and  it  appeared  that  the  window, 
which  opened  by  hinges,  had  been  fastened  by  means  of  two  nails  as  wedgea,  but  could, 
notwithstanding!  easi^  be  opened  by  pushing S  thejudgeaheld,  that  opening  the  window 
so  secured,  was  a  breafiog  sufficient  to  constitute  burglary.  Rex  v.  HaU^  R»  Sf  R,  355. 
So  where  a  party  thrust  his  arm  through  the  broken  pane  of  a  window,  and  in  so  ijoing 
broke  some  niore  of.  the  pane,  and  removed  the  fastenings  6f  the  window  and  opened  i^ 
R^  ▼.  RQHimn^JL  ^  K  327.    And  tee  12.  t«  Bird,  9  C»  ^  P.  44. 

But  if  a  window  thua  opening  on  hinges,  or  a  door,  be  not  fattened  at,  ally  opening 
them  would  UQt  be  a  breaking  within  the  definition  of  burglary.^  Even  where  the  heavy 
flat-dber  of  a  cellar ^hich  would  keep  closed  by  its  owii  weight,  and*  would  rdqu ire  some 
degree  of  force  to  rfise  it,  waa  opened;  it  had  bolta  by  which  it  might  have  been  fastened 
on  the  inside,  but  it  iUd  not  appear  it  was  so  fastened  at  the  time :  the  ji)dges  werv 
divided  in  opinion,  whether  opening  of  this  door  was  such  a  breajiing  of  the^  house  as 
noustrtttted  Durglary.    R%  v.  Cuilan,  R^^  JR,  157.  /It  was  holden  in  Brmn%  dase, 


EaMtt  P.  C.  487.)  ^hat  it  t»aa. 

It  seerai  the  only  diflferenoe^  between  these  two  cases  is,  that  in  BroaMi's  case  there 
was  no  interior  fksfenings,  but  in  CuUan's  there  were,  though  nOt  used.  In  a  later 'case 
it  has  been  held  by  Bolland^  B.  that  the  lifting  up  of  a  trap-door  covering  a  oellai^  which, 
was  merely  kept  in  its  place  by  its  own  weight,  and' which  had  noiastenin^,  because  it 
being  a  new  trap-dpor,  they  had.  not  been  put  on,  is  not  a 'sufficient  breaking  to  consti- 
tute a  burglary.    Rex  v.  Lavo/rtnce^  4  C,  4r  P.  231.    Se^  R*  v.  RuueU^  R,  ^  M,  377. 

When  the  offender,  with  intend  to  commit  a  felony,  obtains  admission  by  some  artifice 
or  trick'  for  the  purpose  of  effecting  it,  he  will  be  guilty  of  burglvyr  for  this  is 'a  con- 
structive breaking.  Thus  where  thieves,  having  an  intent  to  rob,  raised  the  hue  and  cry, 
and  brdught  ihe  constable,  to  whom  the  own^r- opened  the  door^  and  when  they  came  ia 
they  bound  the  constable  and  robbed  the  owner ;  this  was  held  a  burglary.  ^  So  if  ftdmis. 
sion  be  gained  under  prctenc<^  of  business;  or  if  one  take  lodgings  witlra  like  felonious 
intent,  and  afterwards  rob  the  landlord;  dr  get  possession  of  a  dwelling-house  by  false 
affidAvitSu without  any  colour  of. title,  and  then  rifle  the  house;  such  entrance  being 
gained  by  fraud, 'will  be  burglarious,  d  £ast*s  P.  C.  485.  So  in  A.  Hawkine^B  case, 
jO.  B.  1704,  3  Ea$i*$  P.  C.  485,  stie  was  indicted  for  burglary;  upon  evidence  it 
appeared  that  she  was  acquainted  with  the  house,  and  knew  that  the  family  were  in  the 
country;  and  meeting  with  the  boy  who  kept  the  key,  she  prevailed  upon  him  to  go 
With  her  to  the  house  by  Uie  promise  of  a-  pot  of  ale^  robbed  the  house  and  went  offx  and 
this  being  in  the  night  iime^  it  was  adjudged  that  the  pfrisoner  was  clearly  guilty  of  bur- 
glary. .  And  fee  Doe  v.  Carter^  8  7.  R.  3U2. 

A  breaking  may  be  alsb  constructive,  as  wherie  in  consequence  of  violence  commenced 
6r  threatened  in  order  to  obtain  eihranuce,  the  owner,  either  f^m'  apprehension  of  the 
force,  or  with  a  view  more  effectually  to  repel  it,  opens  the  door  through  which  the  rob- 
ber  enters.  But  where  no  fraud  or  conspiracy  is  made  use  of,  or  violence  commenced  .or 
threatened  in  girder  to  obtain  an  entrance,  there  most  be  an  actual  breach  of 'some  part 
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bricks  of  the  chimney  were  loasened,  and  fell  down  in  the  room, 
which  put  it  out  of  question,  and  direction  was  given  to  find  it  bur- 
glary;  but  the  yutTj  acquitted  him  of  (the  Whole  fact. 

In  some  qases  there  niay  be  a  burglary  committed  by  a  man  with- 
ovit  an  actual  breaking.. 

.Thieves  come  with  a  pretended  hue  atid  cry,  and  require  the  con- 
stable to  go  along,  with  them  to  search  for  felons,  and  whilst  he  goes 
with  them  into  a  man's  house,  they  bind  the  constable  and  d  welter, 
and  rob  him,  this  is  burglary ,(/?)  Co.F.C.  p.S4.    Tfie  like  hapr- 

>  if)  B^oauae  infraudem  legis  ;'^foT  the  same  reason  it  is  burglary,  where  the  thieTes 
gam  enti^ELEioe  by  pretenses  of  biisineas  with  one  in  the  lioose,  kJ.  49,  or  of  execntiDg 
«ny  process,  or  the  like,  £sL  4a,  44.  63.  8SL  ^ 

-''  *  ,-  '  --.-'-.  ^  --^ 

r 

of  the  house,  tbou^  it  need  not  be  accompanied  with  any  violence  as  to  the  manner  of 
«zeeatingit    2  £^tr#  P.  C  486. 

Some  parts  of  the  house  -must  be  broken,  where  the  prisoner  opened  the  area  gate  with 
a  skeleton  key,  and  fl-om  the  area  passed  into  the  kiti^hen  trough  a  door,  which  did  noi 
appear  to  have  been  sl^ut  at  the  time^  the  judges  held  that  opening  the  area  gate  was  n^ 
m  breaking  of  the  dwelling,  as  there  was  no  tree  pataage  in  the'  time  of  sleep  from  the 
area  into  the  house.    Rexjv,  DavU^  R,  ^  It  9f22. 

8e  breaking  a  door  which  foUned  part  of  the  ontwkrd  fbnce  of  the  curtilage  of  a  dweft^ 
ing-honse,  and  which  opened  not'in  any  building,  bqt  into  a  yard  only,  was  holdeo  not 
to  be  a  breaking  of  the  dwelling-bbnae ;  the  premises  cousisted  of  a  dweI1itig-house,-< 
warehouse,  and  stables  surrounding  a  yard ;  there  was  an  immediate  entrance  to  tbs 
dwellitag-house  from  the  street,  and  a  gate  and  gatewi^y  under  one  of  the  warehouses 
leading  into  the  yard;  the  prisoner  entered  the  premises  by  breaking  this  .gate:  the 
judges  held  that  this  was  not  burglary :  that  breaking  this  gate,  which  was  part  of  ths 
outward  'fence  of  the  curtilage,  and  not  openinjr  into  any  part  of  the  buildings,  was  not  a 
breaking  of  any  part  of  the  dwelling-house.'  R,  ▼.  Bennett^  R,  A  R.  289. 

A  shutter-b<uc  partly  projected  ^om  a  house,  and  adjoined  tne  side  of  the  shop  win- 
dow,  which  side  was  protected  by  wooden  panelUog  fined  with  iroi^:^HeM,  tiiat  tha 
breaking  and  entering  the  Bhutter-l>ox  did  not  constitute  burglary.  R*  ▼»  Psiac, 
7  C«r  ^  F.  135.  ,  .    ^ 

A.  burglary  may  be  committed  by  breaking  on  the  inside,  ibr  tiiough  a  thief  enter  a 
dwelling-house  (n  the  niglit  time  through  the  outer  door  being  left  open,  or  by  an  open 
window,  yet  if,  when  within  the' house,  he  turn  the  key  or  xinlateh  a  chamber-door,  with 
intent  to  commit  felony,  this  is  burglu-y. .  (i7.  ▼.  Johnson,  2  EasVt  P.  C.  488.)  And 
this  may  be  done  by  a  servant,  .who  sfeeps  in  an  adjacent  room,  unlatching  his  master*s 
door,  and  entering  his  apartment  witb  intent  to -kill  >him;  {ante  p.  544,  S  EosCb  f'  ^' 
488;)  or  to  commit '>i  rape  Upon  his  mistress;  (Grtfy'scase,  i  Sitra.481.)'  But  Lord  ShU 
doubts  whether- a  guest  at  an  inn  is  guilty  of  burglary,  by  rising  in'  the  night,  open* 
ing  his  own  door,  and  atealing^goods  from  other  rooms ;  (j^  554.)  And  it  seems  eer- 
taho,  that  breaking  open  a  chest  or  trunk  is  not  in  itself  burglarious ;  {Put.  108, 109, 
2  J^a«r«  P.  C,  488;)  and  according  to  the  betier  opinion,  the  same  prinpiple  applied  to 
cupboards,  presses,  and  other  fixtures  which,  though  attached  to  the  freehold,  are  in- 
tended only  the  iMttisr  to  supply  the  {^ac6  of  movable  depositories.  {Foat.  109^  And 
Mr.  J*.  Fo9ter  there  says,  **in  queitions  between  the  heir  and  devisee  and  the  executor;  . 
.  (see  3  Vem,  508, 1  il  Wma.  94 ;)  those  fixtures  may  with  propriety  enough  be  con- 
si()^red  as  annexed  tp  and  parts  of  the  fVeehold.  The  Uw  will  presume,  that  it  was  the 
intention  of  the  owner  under  who$,e  bounty  ths  executor  claimeth,  thkt  they  should  he  m 
considered,  to  the  end  that  the  house 'might  remain  to  those  who  by  operation  of  kw  er 
by  his  bequest  should  become  entitled  to,  it,  in  the  same  plight  be  put  ft,  or  should  M^^ 
it  entire  and  iindefaced.  But  in  capital  cases  I  am  of  opinion  that  such  fixtures  which 
merely  supply  the  place  of  chests  and  other  ordinary  utensils  of  household  should  be  con- 
sidered in  no.(Hher  light  than  as  i6ere  movables  partaking  of  the  nature  of  those  uten- 
sils, and  adapted  to  the  saide  use.    See  3  EasVa  P.  C.  469.  ^  ^ 

.  Unlocking  and  opening  a  hall  door  of  a  house,  and  running  away,  is  a  sufficient* break- 
ing dnt  of  the  hoase«  Rex  ^.Lawrence,  4  C.  4r  P.  331.  See  Jt  vl  Comnren,  7  C.  f  P* 
139.  '    .  - 
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pened  in  Black  Fryar^  1 664,  where  thieires  pretending  that  Ji.  har- 
boured traitors,  caUed  the  constable  to  go  with  them  tp  a|5prehend 
him,  and  the  constable  earing,  they  bound  the  constable,  and  rob^  ' 
bed  t^.  and  were  executed  for  burglary^  and  yet  in  both  cases  the 
owner  opened  the  doors  of  his  own  accord,  at  the  command  of  the 
CotisUible.     Crom/Di.  39.  &. 

Thieves  come  in  the  night  to  rob  «/9.  who,  perceiving  it,  opens  his 
door,  and  issues  out  and  strikes  one  of  the  thieves  with  a  staff,  an- 
other thief  having  a  pistol  in  his  hand^  perceiving  others  in  the  entry 
ready  to  interrupt  them^  puts  his  pistol  within  the  door  over  the 
threshold,  and  shot,  so  that  his  hand  was  over  the  threshold>  but 
neither  his  foot,  nor  the  rest  of  his  body,  and  upon  this  evidence  by. 
great  advice  it  was  adjudged  burglary,  and  the  thief  hariged,  and  yet 
he  bra^e  not  the  house.'  26  Eliz.  Cromp.  32.  a.  •:<..■ 

I(jl.  the  servant  of  B.  conspire  with  C.  to  let  him  tn  to  rob  B.  and 
accordingly  w9.  in  (he  night-time  opens  the  door  or  window,  and  lets 
him  in,  this  is  burglary  in  C,  but  larciny  in  Jl.  the  servant,  Dalt. 
capi  99. j9.  2^3.(7)  it  Seems  it  is  bitrglary  in  both,for  if  it  he  burglary 
in  C  it  must  heeds  be  so  in  w^.  -because  he  is  present,  and  aiding  to 
C.^o  commit  this  burglary.[8]  * 

liJl.  6nter  the  hoiise  of  B.  in  the.  nighttime,  the  ,outward  door 
being  open,  or  by  an  open  window,'and  when  he  is  within  the  house^ 
turns  a  key  of  a  door  of  a  chamber,  or  unlatcheth  a  chamber  door 
to  the  intent  to  steal,  this  is  borglary/ tho  the'  outward  door  were 
open;  and  so  it  was  adjudged  upon  a  special  v^erdict  beifore  me  at. 
the  sessions  at  A%ici»g*a/e  1672,  by  advice,  of  many  judges  then  also 
present.  • 

And  so  Jt.  is,  if  a  thief  Be  lodged  in  an  inn,  and  in  the  night  he 
steal^th  goods,  and  goeth  away,  or  if  he  enter  into  the  house  secretly 
in  the  day-time,  and  there  stayeth  till  night,  and  then  steals  goods  and 
goes  away,  this  is  not.  burglary,  Dalt.  ubi  supra  p,25S.  and  Qromp^ 
34:  a.  but  if  in  either  of  the  cases  they  had  Opened  an  inner  chamber 
door,  and  taken  the  goods,  it  had  been  burglary,  agreed  1672.(r) 

The  servant  lies  in  otie  part  of  the  house,  the  master  in 
another,  and  the  stairrfoot  door  'of  the  master's  chamber  is  [.  554  ] 
Jatched;  the  servant  caQie;  in  the  night,  and  unlatched  the~ 
stair-foot  door,  and  went  up  into  his  master's  chamber  with  a  hatchet 
intending  to^  kill  him,  and  wounded  him  dangerously,  but  the  master 
escaped.(.Y)  Upon  this  special  matter  found  at  Winchester  assizers, 
by  the  ad  vice  of  the  greater  number  of  the  judges,  exceptis  paucisy{t) 
it  was  adjudged  burglary,  and  the  offender  w«s  executed.  7!  16  Juc. 
Hutt.  Sep,  the  case  of  Haydon  and  Edmunds,{u) 

(if)  Ntw  Edit,  p,  487.  •         '  (r)  Xcl.  69.  , 

.(«}  In  old  tiroes  this  would  have  been  adjudged  petit  treason,  for  aotiently  where  t(ie 
intent  was  sq  apparent  voluniat  repuiabalur  ^0  facto..   Caron.  383, 
(0  They  all  ooncarred^  except  Winch,  who  doubted^ .  (»)  Hutti  SO.  KeU  67. 

■«  ■        '  I  I.         ■  ^  I     ■  t.     ■  I  I  I  .        ^  ■  r  .  ..I    , 

(8]  Rex  T.  Jo&Moii,  1  Car,  4r  M9f$h.  318;  Bex  t.  CornweUi  9  Stra,  /^  880;  19,  Sua$ 
Tnali,  782.  note,  • 
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If  a  man  etifter  in  the  night-time  by  the  flooKs  open,  with  the  in- 
tent to  steaiy  and  is  parsued,  whereby  he  opens  another  door  to  make 
'his  ea^pe,  this  I  think  is  not  burglary  against  the  opinion  of  Daif, 
ft  253.(a?)  out  of  Sir  Francis  Baeon^  {at  /regit  fy  exivU^  nfm  /regit 
4r  intravii*{y) 

If  w?.  be  a  lodger  in  an  irm>  and.he  goesnp  to  hisi  chamber  to  bed^ 
aild  the  chamberlain  pulljs  to  the  door  and  latcheth  it,  or  t/^.  himself 
locks  it,  and  in  the  night  he  risel}i|  openeth  his  chamber  door,  steals 
goods  in  the  house,  and  goes  away,  it  may- be  a  question,  whether 
this  be  burglary^  it  seems  npt^  because  he  had  a  kind  of  special 
interest  in  his  chamber,  and  so  the  opening  of  his  own  door  was  no 
breaking  of  the  inn-^keeper^a  house,  for  Jl.  hath  a  special  proj)erty  ia 
.hi?  chamber;  but  if  he  had  opened  the  chamber 'of  i?.  a  lodger  in 
the  inn  to  steal  his  g(5bds,lhis  had  been  burglary.. 

And . in  that  case  of  a  lodger,  tbohe  hath  a  special  interest  in  the 
chamber,  yet  he  being  but  a  lodger,  and  in  an  inn,  the- burglary 
muBt  be  supposed  of  the  oKaiision-house  of  the  inn-keeper  :{2)  vide 
plusir\fra. 

.  If  A.  enter  into  the  house  of  B\  in  th^  ilight,  by  the  doors  open, 
and  breaks  open  a  chest,  and  takes  away  goods  without  breaking 
open  of  an  inner  dobr^  this  is  no  burglary,  because  the  chest  is  no 
part  of  the  house.(a) 

But  if  he  breaks  open  a  study  or  counting-house,  or  ebop 
[  555.]  within  the  house,  this  19.  burglary,  tho  none  usually  lodge  in 
the  study;  and  the  same  law  seems  to  be,  if  he  break  open 
a  cupboard  or  counter  fixed  to  the  house  ;(6)  quscre. 

3/  Fregit  fy  intravit.  There  must  be  an  entry  as  well  as  a  break* 
ing;  and  both  must  be  in  the  night,  and  with  an  intent  to  steal,  other- 
wise it  is  no  bnrglary.[9]  , 

\S.  intending  to  rob  B.  breaks  a  hole  in  his  house^  but  enters  not, 
£.  for  fear,  thsows  out  bis  money  to  him,  wf.  takes  it  and  carries  it 
away,  this  is  certainly  robbery,  and  some  have  held  it  burglary,  tho 
wf.  never  entred  the  house;  and  so  il  is*  reported  to  bave  been  ad* 
judffed  by  Saunders  chief  baron.    CrompL  31.  b.  tamen  ^sere,(t) 

n\A.  breaks  the  house  oi  B.  in  the  night*time,  with  intent  to  steal 

goods,  and  breaks  the  window,  and  puts  in  his  band,  or  puts  in  a 

hook,  or  other  engine  to  reach  out  goods,  or  puts  a  pistol  in  at  the 

.  windp w  with  an  intent  to  kill,  tho  his  hand  be  not  within  the  window, 

this  is  burglary.    Co.  P.  C  p.  64.  Vide  ir\fra», 

(»)  JVfw  Edit.  p.  487. 

Xy)  Bat  now  thte  doubt  i§  gettl^  hf  lH.Annl  cap,  7.  whereliy  breakin^f  to  get  oat  ia 
piif  upon  the  same  foot  with  bnrakinrto  get  in.    And  lee.  7  4*  3  W.  IV.  e.  39. «.  11.   ' 

'  (*)  ir«i.  83. 

(a)  KtU  69i    But  it  if  a  ielonj,  for  which  the  offender  is  ousted  of  his  clergy^  by  3  jr 
.4  W.  ^M.eap.9: 
^{b)  Kel,  ubi  $upra.,  \  . 

'  {€)  It  was  Adjudged  by  Mauntdgue  chief  justice  O.  B,  and  Samnderf  only  related  it. 


[9j  Skd  tide  Pickering  w.  Mudd,  1  Slark.  jR.  48;  4  C^mp6.  R.  820.  &  C. 
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But  if  he;  shoots  Withottt  the  window^  and  the  bulled  comes  in,  this 
aeems  to  be  no  entry  to  make  .barglary;  qu«re,[lO] 
.  j3.  a.  and  C  come  in  the  night  by' consent  to  break  and  enter  the 
hon^  of  Z7.  to  commit  a  felony,  •/J;  only  actually  breaks  i^nd  enters 
the  houde,  and  B.  stands  near  the  door,  but  actually  enters  not,  C. 
stands  at  thet  lane^s  end,  or  orchard  gate,  or  field  gate,  or  the  like, 
to  watch  that  no  help'Come  to  aid  the  owner  or  dweller,  or  to  give 
notice  to  the  others,  if  help  comes,  this  is  burglary  in  theAiall,  tho 
«^.  only  actually  brake  andr  entered  the  house,.ana  they.ellUiu  )aw, 
are  principals,  and  excluded  from  clergy  by  the  statute  of  18  Eliz» 
ca/7.  7.  and  so  it  is  in  robbery,  as  hath  been  ^id,  11  ^.  4.  13.  b. 
Cromp  32.  a.  Co.  P.  C.  p.  64.  .  ' 

U^.  being  a  man  of  full  age,  take  a  child  of  teven  or  eight  years 
old  well  instructed  by  him  in  this  villainous  art,  as  some  ^Cich  there 
be,,  and  the  child  goes  iti^  at  the  wipdow,  takes  goods  out,  and  de- 
livers them  to.«4.  who. carries  them  away  this  is  burglary 
in  t^.  tho  the  chiid  that made  the  entry,  be  not  guihy  by  [  55&  3 
reason  of  his  infancy.    - 

So  if  the  wife,  in  the  presence  of  the  husband^  by  his  threats  or 
coercion  breaks  and  enters  the  house  of.  B,  in  the  niglit,  this  is  bur- 
glary  in  the  husband,  tho  the  wife,  that  is  the  immediate  actor,  is 
excised  by  the  coercion  of  her  husband., 

4.  Domum  mc^iuiondlem:  what  shall  be  so^said.ril] 

V    ■         ■     •  .     '    ■  -  ..  •  . 

/  > .  ...  , 

■I  ■  ■      '  I  '       «      I        .  I  I  t  '        ,       I  I      ,  Ml  ■  I      ^1^— — i— 

(  -  ■  ,  .  \  .. 

[10]  See  note  (5)  p,  S5l.  It  ia  eneotial  to  borglary  tl^at  there*  Bhoold  be  an  tntrf, 
which  mav  be  Rmde  by  introdacioff  any  part  of  the  body  into  the  hoaie  entered*  Red^' 
r.  J9Kei«,  ii.  ^  J^'499;  tU:^  v.  BaUe^,  Id,  341;  JUx  ?.  Farlre«,  1  O.  ^  i*.  300;  fitx 
w.  kobert8, 2  JSa«t'«  /*.  C.  487., '  By  diechar|^ing or  throwing  any  roiesileintatheboiifei 
or  by  iptrpdacing  aay  inatrument  into  the  house,  proTided,  that  such  instniment  or 
misBile  be  need  ae  a  meant  of  oonnnittinf  or  attempting  to  commit  a  felony.  Rex  v. 
HugkeM,  i  Umkj  a  C.  406;  PkkeHng  Y,Rtfdd\  4  Camp.  R,  320;  Rexy.  Rtut^Mood.. 
Q.  C.  163.  An  eotry  may  be  b^  a  door  or  window,  aithough  there  be  an  inside  door  or 
■bntter  to  Uw  same  opening  winch  ia  not  brolien,  or  an  outaide  door  or  ahutl^r  which  ia 
not  doaed.    Rex  ▼.  BmUey^  Rex  v.  Parkee^  ahd  R^x  ▼.  H^nee  before  cited*  , 

[11]  A$  to  the  DwelUngJkouee  a^d  Aeatdeace.-^A  dwelling-hoase  includea; 
'  1.  All  apartments  under  th^  aame  roof  having  a  cloaed  and  covered  conmiunicatioa 
with  tho  dweliing^iouae,  whether  the  occupants,  of  the.  apartmenta  reside  within  tlia 
dwelling.hooM  or  not  ^S^en'e  case,  /2.  ^  A.  209;  Com  v.  ChtvaUer^  1  Dane'o  Akr^ 
134;  CarrtVe  case,  1  Z^scA,  337 ;  Rex^.  Bailey,  Moody,  33;  ;Sl^*f  ease,  jR.  ^  it.  l35; 
3  raani.  JR.  339.  W 

-  9.'  All  aparfihenta  under  the  same  roof;  the  occupant  of  whicn  reaidea  in  the  dwelling- 
houae,  whether  they  hav^  a  closed  and  obvered  communication  with  the  dwellinjgr.house- 
or  not  Rex  v.  Bvrrmcesi  Moody,  374.  Kel.  94.  Brown'o  case,  3  Eaet,  F.  C.  501. 
3  Ru$9,  ^.    3  Leaek,  1016.  nofs. 

8.  Any  buildhng  within  the  curtilage  of  the  dweHing-hoose,  although  not  under  the 
aatne  roof^  nor  adjoinrng  the  dwellinff-hoose,  nor  having  any  closed  and  covered  commo- 
ntcation  with  it,  provided  it  be  occupied  with  it.  (^ibeoiCe  case,  2  Eiat,  508.  Haneock*e 
oaae,  K.  Se  H.  170.  IM^'9  case,  Id.  357.  Rex  v.  Chalking,  Id.  334.  Walter's  case, 
Moody,  IB.    CAfy6um*s  case,  R  4r  ^'360.     Thompson's  caao,  1  Zeis.  33.  ,  ' 

4.  It  seems  that  a  build  ng  or  apartment  is  not  ex.rjaded  from  being  part  of  a  di^elling- 
hoose  merely  becatne  held  by  a  different  title.  3  Rue§.  16..  3  Bast,  F.  C.  494.  contra 
infra,  p.  559* 

But  a  dwelling-house  does  not  molude, 

5.  An. adjoining  building  Act  being  within  the  curtilage  of^  nor  having  any  cloaed  or 
esvered  eommunitetion  with  the  dwelling-houae;  although  thia  may  not  be  aettled  when 
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'  An  indictinent,  quod  febmiet  ^  burglariieir  Jregii  ijt  i^rarit  tt- 
elesiam  proehialem  de  D.  ea  intentione^  ^c  is  a  good  indictment  of 
burglary,  for  eecluia  is  domus  tnannanatiSf  Co.  P.  C.p.  64.  D^.  99. 

a.(d) 

(d)  Lord  Coke  nyi  it  is  the  iiiaiMioii.ho«(w  of  A1mi|rhty  God,  htA  ihn  i»  only  t  quiat 
lorn  withoat  any  argument,  ^aad  Memi  ioveiiled'to  sok.  hk  d^sfinition  of  borgkry,  wt. 
tbe  IwoAktn^  into  «  MmwkiMKHwe,  wberets  it  aMeart  froqi  <S]pe^wii  loet  frnprm  otefab 
and  39  4iMtf .  95.  that  it  u  not  oeceaMurj  to  borglary,  tiiat  a  nuLntiim-komt*  be  hroken, 
lor  tbe  breakinif  <^  ehorcbea,  tbe  walla  or  the  ^tcs  of  the  dty  it  alto  barglarj,  and  tbe 
word  manei^iuiitf  is  only  applieable  to  one  kitad  of  har^tuj,  irix.  the  breaking  ma  prrnte* 
boose,  in  which  oase  it  nust  be  a  dwdUmg-haam. 

•  "  y  - 

the  oecupeht  of  the  baUdin|f  resides  in  tbe  dwellinff-boose.  EggiidomH  ease,  9  ImcI, 
913.  9  ilvst.  57.  ^tfteoa't  case,  1  Leedk,  357.  S  Eatt,  P.  C.  SXH,  BrewnV  csm, 
9  Beat,  501.    5lMtfrmKe's4ase,9  llMee**siUnl510. 

6.  Nor  any  other  building,  not  within  the  ettriilagB. .  JSttusnV  case,  Msm^,  336» 
ifiles  ▼.  iTd.  e/ Sftrewsftiiry,  3  JSsst  iL  457. 

7.  Nor  any  building  or  apartment  so  occapied  as  to  be  the  dwelling  of  another. 

8.  A  building  is-  within  the  cartilage  of  a  dwening-bbase  when  it  is  withip  the  bum 
enclosure  with  it;  (9  EaH,  493;  4  Black.  Cssi.  995;  Gmrland^t  case,  i  i;csa,144. 
9  Eati,  P.  €.  493;  Westissed'f  case,  JL  ic /t*  495|  P^rker't  case,  4  Jo&n*t  R.  423;)  or 
when  it  is  within  an  enclosare  of  which  the  ^welUng-hoose  makes  part,  and  both  open 
into  the  ehdoenre;  {SiaUum*9  case,  Bbod.  398.)  or  when  it  jnakes  part  of  an  endotare 
•orroondiog  the  dwdling. boose,  and  opens  intasoch  endieare;  (Jhtie9€k*a  case,  R.^IL 
170.)  or  wiMn  tho  dwelling.hoose  or  boilding  nuikepart  of  the  enclosare;  (Gi&fsa**  otMi 
9  JSssI,  P.  C.  508;  ldikgo'$  case.  JL  Sf  A  357;  WaUtr*9  case,  ifoodf,  13;  CZsyfara'f 
case,  R.SfR,  360;  eatOra  7Vot/<y'f  case,  1  Hajfw,  109;  Tft2feii*s  Jb,  949;  G^trmi't  cue, 
I  NtU  4r  MeCmrd^  583.)  md  opei)  ipto  it,  provided  in  each  case  that  the  enclosure  ii  the 
enclosure  of  the  dwelling-house.  See  ttie  Msss.  Cumn^iumun^  Rep.  Tit,  •$  Bugluyt 
fp,  8, 9, 10, 13, 14,.  15,  where  the  subject  is  much  discussed  in  the  notes. 

The  breaking  and  entering,  to  oofistitute^a  burglary,  must  be  into  the  dw^ing>bonis 
of  another,  that  b  to  say,  a  hoOse  in  which  the  occupier  br  his  fiunily  usually  rMe,  «r 
in  other  words,  dwell  and  lie  in.   .  ^ 

It  has  been  said  thai  a  church  may  be  tiie  subject  of  bwgUiy,  (3  .fiifL  64;  fiilt,t«^i 
p,  556.)  but  this  seems  questionable,  (see  1  JOawk.  e.  3&'  s,  17.)  the  act  7  4t  8  ^<«>  I^* 
"c.  ^.  s.>li.  merely  mentions  *^  dwelling Jimui.**  There  is  an  express  prorision  ai  to 
breaking  and  entering  into  and  sfeaiin^ 'chattels  i|i  a  chorch,  7  ^T  8  Oes.  iV, «.  991  «•  10< 

A  bouse  uadeir  repair,  or  a  building  intended  for  and  copstrnc^ed  as  a  dwdling-botase, 
in  which  no  one  lives,  though  the  owBer*s  property  is  deposited  there,  is  not  a  plaoe  in 
which  burglary  can  be  committed,  for  it  cannot  be  deemed  his  dwdliog4ioiise  until  be 
hastakien  possession  and  began  fo  inbabit.it,  (1  LeocA,  185,  FulUr^B  case,  9  Emii'i  P.  C, 
498;  1  L§aek,  196,11.)  JBUMore  ▼.  St.  BriavelU,  9  %  Sf  R.  514.  8  B,  ff  Cfeft.461. 
&  C.)  nor  will  it  make  aiiy  difierenee  if«one  of  the  workmen  engaged  in  tbe  repain 
sleep  there  in  order  to  uutect  it;  (1  XeacA,  186,  in  nfitie  ;)^  nor  though  the  boose  is  npdy 
for  the  reception  of  the^pner,  and  be  sent  his  propeitv  into  it  preparatory  to  bis  owa 
removal,  will  \\  beoomeW  this  purpose  his  mansion.  A$x  v.  Hailmtd^  9  &•<,  P.  C  496> 
fL  v»  TUmpmn^  ib^  9  Leack^  77L 

So  if  the  landbrd  of  a  bousB  purchase  tbe  furniture  of  his  outgoing  tenant,  and  pr> 
cure  a  servant  to  deep  there  id  order  to  gaard  it,  but  without  any  intention  of  making 
it  his  own  residence,  a  breaking  into  the  Mose  will  not  amount  to  burgbry.  A.  v./Mt, 
9  Uaek^  876.  i^  v.  Smithy  9  EatCt  P.  C.  497.  Rex  v.  FulUr,  M  49&  1  ^Mei, 
196.  n.  , 

\yhere  neither  the  owner  nor  any  of  the  family  have  slept  in  the  house,  it  is  nd  hii 
dwellinff.ho^M  so  as  to  make  fhe  breaking  into  it  barglary,  though  he  had  osed  it  for 
his  meius^and  all  purposes  of  his  businesa.   JRex  v.  Martin^  K.  ^  12. 108. 

If  a  man  dies  in  his  leasehold  house,  and  his  esecutnrs  put  servants  in  U,  and  keep 
ifaem  there  at  board  and  wages,  burglary^  may  be  committed  in  breaking  it,  akd  it  mty 
be  laid  40  be  the  ezecotor^s  property.   9  JScitrs  P.  C.  499. 

It  is  not  absolutely  necessary  to  make  it  burglary  that' any  person  should  be  admllf 
within. the  house  at  the  time  the  offence  is  oouunitted.    For  if  the  owner  leaves  It 


J. 
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I 

Jf  Jt^  have  a^  dwetling-house,  and  upon  occasion  be  mid  all  his 
family  are  absent  a  night  or  more,  and  in  their  absence  in  the  nrght 
a  thief  breaks  and  enters  the.  house  to  commit  felony,  this  is  burglary. 
Co\Pn  C.  ubi^aupra. 

So  if  t^.  have  two  mansion  houses,  and  is  sometimes  with  his  fa- 

.-•-'■  'i  f     _ 

.    • .  -      )     .• 

animQ  ttMriendi^  thoagh  no  perton  resides  there  in  his  absence,  it  will  stHl  be  his  man- 
BioD.    1  i#at9lr.«.37.  «.  11. 

As  if  a  .man  has  a  house  in  town  and  another  in  the  country,  and  ffbes  to  the  latter  ia 
the  summer,  the  noctnrnal  breaking  into  either  with  a  felonious  design  will  be  burgla- 
riooB.  Fp9t.  77.  AM^rotimV  case;  9  As^f  P.  C.  496.  Com.  v.  Bt^mt^  S  RauU  ft.S07. 
•o  if  he  goes  a  journey.   R.  ^,,  Murray,  2  £!s«l't  P.  C.  496. 

Add  though  a  roan  leaves  his  house,  and  never  nieans  (o  lire' in  it  again,  yet  if  he  usea 
part  of  it  ai  a  shopr,  aad  lets  his  servant  and  family  live  and  sleep  in  another  part  ef  it 
for  fear  the  piece  should  be  robbed,  and  lets  the  rest  to  lodgers,  the  habitation,  by  his 
servant  and  family,  will  be  a  habitation  by  htm«  and  the  shop  may  still  be  considered  aa 
part  of  his  dw^lling.hoase.  R,  t.  Gibbon;  R.  if  It  442. 

But  where' the  prosecutor,  an  uphols^rer,  left  the  house  in  which  he  resided  with  his 
family,  without  any  intent  of  returning  to  live  in  it,  and  took  a  dwelling-house  elsewhere, 
but  still  retained  the  former  hous^  as  a  tvarehouse  and  Workshop,  two  women  employed 
by  'him  as  workwoiften  in  his  business,  and  not  as  domestic  servants,  slept  there  to  take 
care  of  the  house,  hot  did  not  have  their  meats  there,  or  use  the  house  for  any  other 
purpose  than  sleeping  in  it  as  a  security  to  the  house,  the  judges  held  that  this  was  not 
properly  described  as  the  dwelling-house  of  the  prosecutor..  Rex  v.  Flannagan^  JR.  4  R* 
187.    Folrtythev.,1[%€S»aU,6Ham.ft2. 

Tlie  occupation  of  a  servant  in  that  capacity,  and  not  as  tenant,  is  in  many  cases  the 
oc(;opation  of  the  master,*  and  will  be  a  sufficient  residence  to  render  it  the  dwelling- 
house  of  the  master.    Rex  v.  Slock,  R,  Sf  R.  185.  Rex  v«  Wilson,  R.  Sf  R.  115. 

Where  the  prisbnsr  waif  indicted  for  burglary  in  the  dwelling-house  of  J!  B. ;  /.  B« 
worked  for  one  W»  who  did  carpenter's  work  for  a  public  company,  and  put  J.  B..into 
the  house  in  question,  which  bdodged  to  the  company,  to  taka  care  of  it,  and  some  mills 
adjoining.  J.  B,  received  no  mdre  wages  afler  than  before  he  went  to  Utc  in  the  house. 
It  waa  held  not  rightly  laid.    R..W.  Raulingg,  7  Car.  if  P«  150. 

If  a  servant  live  in  the  house  of  his  master,  at  a  yearly  rant,  the  house  cannot  be  de- 
scribed  as  the  master's  house,  though,  it  is  on  the  ^premises  where  the  master's  business 
is  carried  on,  although  the  servant  has  it  because  of  his  service.  The  servant  is  in  such 
a  cafe  the  tenant  of  the  master,  who  might  have  distrained  for  rent,  and  could  not  arbi- 
trarily  have  removed  him ;  and  feon)Be<|ueothr,  the  oocnoation  of  the  servant  cannot  be 
deemed  the  occupation  9f  the  master.  R,  v.  Jaino  et  al,  R.  Sf  Jf.  7. 

£v^y  permanent  bc^ilding.  in  which  a  party  niay  dwell  and  lie,  u  deemed  a  dwellings 
house,  and  burglary  mav  be  committed  in  it.  A  s^  of  chambers  in  an  inn  of  court  or 
college  is  deemed  a  distinct  dwelUng-bouse  for  this  purpose.  1  Hale, infra,  I  Hamk.c.dB. 

#.11.  , 

*  So  even  a  loft  over  a  stable,  bsed  for  the  abode  of  a  coachman,  which  he  rents  forliia 
own  use,  and  that  of  h|s  family,  is*  a  place  which  may  he  bu^^iously  broken.  R$x  v. 
Turner,  1  Leach,  305.  W 

3o  also  burglary  may  be  committed  in  a  lodging-room,  (1  Lea<^,  89,)  or  in  a  garret 
used  for  a  worashop,  and  rented  together  with  an  apartment  for  sleeping,  and  if  the  laqd* 
lord  does  not  sleep;  under  the  same  roof,  the  place  may  be  laid  as  the  mansion  of  the 
lodger.  1  Leach,  237.  ,  ,    , 

But  burglary  cannot  be  coipihitted  in  a  tent  or  a  booth,  in  a  market  or  fair,  even  al- 
though the  owner  lodge  in  it  (1  ffawk. «.  38.  t.'35.  infra  557,)  because  it  is  a  temporary, 
not  a  pcrms^ent  edifice.  But  if  it  bo  a  permanent  huilding,  though  used  only  for  the 
purposes  of  a  fair,  it  is  a  dwelling-house.  Rex  v.  SmUhf  I  M.  if  Rob,  256.  The  ISUii  v.- 
WiUon,!  Hawo,  242.  StaU  v.  Twiiiy,  Id.  102.  Slate  v.  Carrier,  5  Day.  A.  131.  State 
v.  Btookt,  4  Conn.  R.  446.  StaU  v.  BaUoy,  10  Id  144. 

•And  all  outhouses,  within  the  same  curtilage  with  the  dwelling-house,  occupied  and 
iminediately  connected  and  communicating  with  it,  ma^  be  the  subject  of  burglary,  and. 
tlie  burglary  in  such  cases, may  be  alleged  to  have  been  in  the  dwelling-house.  Tormeiiy 
thie  was  the  case,  in  respeci  to  all  biuldings  witi^n  the  curtilage.   %at  by  staL  7^8 
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mily  at  one,  apd  sometimes  at  the  other,  the  breach  of  one  of  tbem 
in  the  absence  of  hiafamHy  ffom  thence  is  burglary.(e)  4  Co*  ife/y.  40. 
a.  d9  Bliz.  DalL  cap.  l>W;p.  ^54.(/) 
If  t^.  have  a  chamber  in  a  college  or  inti  of  court,  where  he 

(e)  Even  tho  he  bad  oeter  lodjred  in  U,.lmt  wai  renioving  his  goods  there  in. order  to 
lodge  in  it  Kei,  46.  ' 

(/)  Ntw  EdU.  p.  488.    See  tbo  Popk  53.  Jb.  S60, 

-^ '■ ■ ■ '—, -^ 

Gco»  IV.  ^39.  <:.  IV  "No  baildipg,  althoogh  within  the  same  cartilage  with  the 
dweliing-honse,  and  occapied  therewith,  shaJl  be  deemed,  to  tie  part  of  such  dwelling* 
house  for  the  purfk>ie  of  burglary,  or  for  any  of  the  purposes  aforesaid,  unle$$  iitre  s^iul 
6s  a  commtinieaHen  between  -such  building  and  dwelling-house  either  immediate  «r'6y 
meant  of  a  covered  and  ineloeed  paeaage  leading  from  the  one  lathe  other.^*  .  This  pTo- 
Tlsion  made  aii  important  alteration  in  t^  law,  as  it  previously  stood,  for  no  ^ompinni* 
'^tion'jts  that  pointed  out 'by  the  act  was  absokitely  necessary  at  common  law,  to  con- 
stitute burglary.  Where  the  proeeotitorV  house  consisted  of  two  rooms  for  living'  in, 
aiiotber"  room  qsed  as  a  cellar,  ^od  a  waah-hqqse  on  the  ground  floor,'  and  of  three  bed- 
rooms op  stairs,  one  of  ihem  over  the  waah.Kousd;  aii4  the  be^-room  over  the  heuse-plaoe 
oocmnunicated  with  that  over  the  wasb4iopse,  b^t  there  was  no  interna^  cooanmnicatioa 
between  the  wash^iouse  and  any  of  the  rooms  of  the  house,  but  the  whole  was  under  tb^ 
same  roc^  and  th^  defendant  broke  into  the  waduhouse,  and  was  breaking  through  the 
partition  wall  between  the  wasb-^ouns  and  the  house*place;  it  was  holden  that  the  de- 
fendant wai  properly  confieled  of  burglary  in  breaking  the  house.  R.  v.  Burrowa^  A  it 
311274.  . 

To  be  within  the  meaning  of  the  statute,  the  building  murt  be  occupied  withlbe  houae 
in  the  same  right,  and  therefore  where  a  house  let  to,  and  occupied  by  A,  adjoined  and 
communicated  with  a  building  let  to,  and  occupied  by  A.  S^  B^  it  was  holden  that  tha 
building  could  not  be  considdred  a  part  of  the  dwelliiw-hoort  of  A»  i?^  ▼•  Jenkiua^  JR. 
^«.  344., 

If  there  be  any  doubt  as  to  the  nature  6f  the  building  broken  and  entered,  a  count  may 
be  inserted  for  breaking  and  entering  a  building  within  the  curtilage. 

Persons  may  temporarily  lodge  oi^  sleep  by- night  in  a  building  for  some  particular 
purpose,  or  on  some  special  occasion,  without  thereby  necessarily  making  the  samct  or 
any  part  thereof  a  dwelling-house.  The  cases  upon  which  this  doctrine  is  founded  are 
as  follows:  WiHiam  Fuller  waa  indicted  for  burglary  in  the  house  of  Mr.  Holland,  Tho 
house  was  n  new  one,  finished  all  but  painting  and  glazing'.  A  loorikinan  who  was  con- 
stantly employed  by  Mr.  Holland^  but  not  one  of  his  family,  slept  in  It  for  the  purpose 
of  protection;  but  no  part  of  Mr.  BoUand^e  domestic  family  had  yet  taken  possession  of 
it  1782,  3  EaeU  P*  C.  498;  §  J^tisf.  17;  I  Leach,  186.  nols.  The  prosecutor  had 
hired  the  house^and  put  sundry  articles  of  merchandize  into.it,  and  on  the  night  of  the 
oSeiice«  and  six  iiights  before,  bad  procured  (wb  Kair-dressers  (none  of  his  own  family) 


to  sleep  there  to, take  c^re  of  the  goods  and  merchandize;  but  neither  he  nor  an 
of  his  family  hafl  ever  slept  there.  i765,  Harru'e  case,  3  Eaet,  P.  C:4»B;  3  Lamci . 
701.    Davie  was  indicte|^ur  hurceny  ih  the  house  of  Ttomee  Pierce,    Pierce  purchased 


701.  Davie  was  indict^^ur  larceny  ih  the  house  of  Thomae  Pierce,  Pierce  purchased 
fbrnilure  of  £  tenant  wljAid  lust  left  his  house,  for  the  use  bf  his  future  tenants ;  net 
intending  to  roide  theremmself.  He  out  in  his  roan  tO)lake care  of  the  furniture  until 
.  a  new  tenant  should  take  possession.  It  doesnot  appear  jthlit  he  was  a  domestic  serrant 
1800,  Davie'e  case,  3  Leach,  876 ;  3  Bket,  P.  C.  499  ;  2  JZass.  17. 

A  tradesman  removed  to  another  house,  and  Intending  to  keep  the  house  which  he  had 
joflas  a  warehouse  and  workshop,  he  put  in^  it  two /Women  who  worked  with  him  at 
his  business  as  an  upholsterer,  to  sleep  tliere  and  take  care  of  the  hoMfo.  1810,  Flanm' 
gajCe  case,  R,  ^r  R.  187. 

The  exact  point  decided  in  these  cases,  ^as  that  the  bonses  vrere  not  the  dwelling- 
houses  of  the  prosecutor.    But  they  are  sometimes  cited  to  show  that  the  houses  were 

*  The  following  decisions  will  show  bow  the  law  was  before  the  passing  of  this  act 
Rex  V.  Litlgo,  R.  de  A.  357.  I?«r.  v.  Chalking,  R,  Sf  R,  334.  Rex  v.  CUyStm^  Id.  SfiO. 
JBgginton*9  ease,  3 BaeVe  P.  0. 434. 2  B.SfP.  508.  3  Leach^C, €. ^i^S, C. JRy  ^ Mood. 
C,  C,  13.  Brown'e  case,  3  Ea$Ve  P,  C.  493.  OarlandTe  oase,  U,  493. 1  Leack^  144.  Rax 
T.  Weetmtrd^  R,^  R,  495.  Rex  v.  Bennett^  K  389.  Rex  v.  Dum^Idam*  933. 
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nsQally  lodg^tb  in  tenn«*tiine,  and  in  his  abseime  in  the  vacation  his 
chamber  or  study  be  broken  open,  fyc.^  this  is  burglary,  and  the  lir- 
dictment  shall  suppose  it  domtis  mansionalis  j1.  Co.  P.  C.p,  65» 
14  Cqv.  l.Jiudley^s  eaae  before  cited.(^) 

{g)  Cn.  Cur,  473.  hy  tbe  name  ofEotnu  nndFinek, 


iMvt  dweUinsTfhouMt  at^II,  and  the  itati^meBt  of  aome  of  the  ci^^et  lendora  U  proliable  that 
•aeh  waa  the  opinion  of  the  court 

'  Upon  the  firat  three  of  theie  oaaea,  the  fifth  report,  of  the  EngiUk  Commiaaionera  cm 
Criminal  Law  oootaina  the  foUbwing  reniarka,  (p.>  4.):—**  In  aonie  of  the  caaea  in  which 
thia  point"  (what  oonatitvtea  a  dwelling-hoaae,)  **  haa  been  diacaiaedr  ti^e  hooae  waa  alepC 
>  iiif  not  by  th^  owner,  hut  hf  a  peraoo  employed  by  him  for  a  particular  porpoae,  yix.  tha 
protection  of  the  goodi,  and  it  waa  held,  that  aa  neither  the  owner  nor  any  of  hie  family 
had  elept  theroi  the,hoaae  codld  not  be  regarded  aa  rach  a  dvjreUing.houee  aa  could  be 
made  the  aobjtot  of  burglary.  We  do  not  cooceire  that  theae  decisiona  are  Bupporied  bj 
JQft  prtnetplea.  It  appeara  to  ua  that  every  one  who  inhabita,  lodgee  in,  or  uaee  a  houae 
as  his  dwelling  in  the  night-time,  ia  entitled  to  the  protection  of  the  law;  and  that  he  ia. 
•qaally  ao  entitied,  although  hia  object  in  being  there  may  be  eolely  to  protect  the  proi^ 
perty;  and  farther,  that  such  protection  ought  equaUy  to  be  afforded,  whether  the  owner 
or  occupier  himself  ledge  there.  Or  employ  an  agent  or  servant  to  do  so  for  the  same  pujr- 
poae.  The  ftindamental  principle  of  the  kw  ia  the  protection  of  the  dwelHng-houae;  the 
proper  and  obviooa  testa  for  deciding  whether  a  building  be  or  be  not  a  dwelling-houae, 
must  consist  in  its  having  been  actually  used  aa  such,  and  the  continuing  intention  still 
to  use  it  aa  suelu  Upon  the  question,  what  kind  of  use  ought  to  give  the  character  of  a 
dwellins^houae  to  a  building,  we  conceive  the  proper  annwer  to  be,  aa-regards  the  crime 
of  burglaryi  the  protectioo  of  its  inmatea  from  violence  daring  the  aeason  of  natural 
fepnoe/*  - 

**  It  cannot^  how^^er,  be  doubted,  that  to  make  the  question  of  dwelting-bouae  or  no 
dwelling-house  to  depend  upon  the  particular  duties  to  be  performed  by  a  party  sleeping 
ia  a  house,  would  'be  inconvenient,  and  to  deny  pkotection  because  the  agent  Employed 
waa  not  a  domestic  servant,  or  beeaose  he  was  placed  therv  to  discharge  k  particular 
dnt^,  would  be  unreasonable;  and  we  have  therefore  ventured  to  suggest  a  more  certain 
role.-  ^ 

The  rules  on  this  subject  reported  by  the  English  Commissioners  are  asibllows  :^- 
Art.  14.  The  tnotive  or  object  for  using  such  building  for  the  purpose  in  the  last  pre« 
ceding  article  mentioned,  (of  lodging  or  dwelling  therein  by  night,)  shall  not  be  deemed 
material  to  the  ofieaoe. 

.  Art.  1,6..  The  mere  casual  -occupation  of  any  sueh  building,  without  the  eonsent  or 
license  of  the  owner  or  occupier  thereof,  that  such  building  should  be  used,  ehher  cob- 
tinooualy  or  at  iotervds,  for  the  purpoee  of  dwelling  or  lodging  therein  by  night,'  ahall 
not  constitute  such  buildmg  a  dwel)ing*houae.~ 

A§  le  OwnertAfp  in  the  /feuae.— -|t  la  necessary  to  aacertain  to  whom  the  mansion 
belongs,  and  to  state  it  with  accuracy  in  the  Indictment.  If  the  rule,  obaeirea  Mr.  Eoft^ 
(9  Bmst**^  P.  C,  499, 500;)  by  which  to  ascertain  this  ownership  maybe  eompreased  with 
•officient  discrimination  into  a  email  compass,  I  skould  say,  generally,  that  where  the 
legal  title  to  the  whole  mansion  remains  in  the  same  person,  there  if  he  inhabit  it  either* 
bj  himself^  hia  family  or  servants,  or  even  by  his  guests,  the  indictment  must  lay  the 
ofience  to  be  committed  against  his  mansion.  And  eo  it  is  tf>  he  let  out  apartmenta  to 
inmiLtea  who  have  a  separate  interest  therein^  if  they  have  the  same  outer  door  or  en- 
tranee  into  .the  mansion  |n  common  with  himaelf!  But  if  distinct  familiea  be  in  the 
exclusive  occupation  of  the  house,  and  have  their  ordinary  residence  or  domicile  there 
without  any  interference  on  the  part  of  the  proper  owners  or  if  they  be  only  in  possession'of 
pelts  of  the  house,'  as  inmates  to  the  owners,  and  have  a  distinct -and  separate  entrance, 
then  the  offence  of  b^aaking,  Slc  their  aeparate  apartments  must  be  laid  to  be  done 
against  the  mansion-h^use  or  such  occupiers  respectively. 

Nice  questions  frequently  arise  as  to  whether  a  party  dwells  in  ana  occupies  a  house 
in  his  own  right  or  as  the  servant  of  another.  A  workman  was  employed  at  15«.  a 
week  wages,  and  a  cottage  free  of  rent  and  taxes  for  himself  and  family  to  dwell  in, 
^pon  an  indictment  for  burglary^  the  judge  al  the  trial  AsM,  that  aa  the  workman  occo- 
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So  it  101  if  4^.  hires  a  ebwiber  id  the tioilse-of  jR.  for  a  oerCain  tims 
vberein  .he.lodgeth,  and  doribg  tho  time  contracted  for,  it  is  broken 
QffiQj  4^e..  this  is  burglaryc,  and  the  iadictmeat78balL  suptHise  li  to  be 
domum  manaionalem  of  ^^^) 

(I)  Chief  Jnstiee  SMiw  wpp  of  a  diffnwil  opmidB,  *n4  tkoMht  ia  mieh  caie  the  in- 
dictment oD^t  to^  laid  lor  breaking  denuim  nunuUmaUm  of  &  for  while  there  is  boi 
wie  entnaee,  it  is  boi  oDeydwelKnr-hooee,  th'o  there  be  several  inmatfes,  hot  oCberwise-H 
is,  if  a  maa  di? idee  some  rooms  tfooi'  the  rest  of  the  )ioqm»  aod  make  aaotbier  door  to 

those  rooms,  JCeZ.  83. 4r^. 


pied  this  eottafe  for  his  own  benefit,  ^pd  not  for  the  use  or  beneit  of 

well  deecfibecT  ae  the  dwellingJiofiae  of  the  wsKkman;   and  URm-a  reforenee  lo  tho 

jadgee,  Ui^  were  of  the  san^  opinion*    R.  v«  JokliUt  R,^'iL  505;   and  see  ^  r. 

Where  a  toU-gate.  hoose,  erected  by  the  troeteei  of  a  tohyiik^as  and  for  the  dweffin^- 
Jiopse-of  the  person  who  might  be  employed  to  eoUsot  the  teUs  at  a  wticalar  giteb  was 
broken  and  entered  in  th^  night-time;  mid  upon  an  indietoaent  fof^Qie  bnrglarj  U  ap* 
peared,  that  the  (rostecs  had  let  the  tolls  to  YFsrd,  and  Ward  bad  ^mplojed  JEUis  (at  wceklf 
wages,  with  the  privilege,  of  living  in  the  toM-hoase  ia  question)  to  collect  them,  and  tht^ 
&H8  dwelt  in  the  house  for  thaf  purpose,  the  indictsMut  having  described  this  as  the 
^weUin|;-ho(iie  of  £Qtff,  the  judges  AeZd-  the  description  to  be  correct,  for  EUiM  had  the 
^zdusive  ppsaeeaion,  it  was.  unconnected  with  anyjsreroiees  of  lFsrd's,and  Ward  did 
irot  .appear  to  have  any  interest  whatever.    Rex  v.  Gsa|/SeU,  R.  4r  M.4i» 

And  wheJre  a  servant  lived  ^ent-firee  in  a.  house  belengii>^  to  his.  master^  and  his  maator 
paid  the  taJMs,  wL  his  master's  busiaees  w|U  carried  on  m  the. house,  but  the  servant 
and  his  fiunUy  were  the  only  penous  who  slept  m  the  houee,  and  that  part  of  .the  hoasa 
in  which  his  master^  busineas  was  carried  on  was  at  all  tixAes  open  to  those  parts  ia 
which  the  servant  lived;  uppn  an  indictmeat  for  breaking  and  entering  that  part  of  the 
house  in  wMch  the  master's  business  was  earried  co,  it  ,waa'A«U,  that  it  might  be 
described  as  the  servant's  houae,  hut  it  was  not  decided  that  it  might  net  also  be 
described  as  the  house  of  th^  master.    Bex  v.  WiiU,  H-^M,  d4&      , 

If  a  sprvant  live  in  the  house  of  his  master  at -a  yearly  yeat,  tl^  house  cannot  be 
described  as  the  master's  house,  though  it  be  on  the  premises  whet^  the  master's  bnsi* 
ness  is  carried  on,  and  although  the  servant  baa  it  because  of  his  service.^  Rex  ^,Jer* 
cis,  &  4^  iK  7;  and  see  iSj  V.  iOayUe,  5  Car.  4^  P.  20a. 

O.  ^roioi^wap  indicted -for  burglary  intJie  dwelling-house  of  BL  Or^ydon,  aad  sl6at. 
log  thereout  oats.  A  second  count  stated  it  to  be  in  Ae  dwelling^iouse  of  T.  DrtimhalU 
Graydea^  a  former,  had  a.  dwelling-house  in  which  he  lived,  a  stable,  eow-hoose,  cottage, 
and  baru,  all  in  one  range  of  buiUinga  in  the  order  mentioned  4nd  under  one  roof,  but 
they  were  not  inclosed'  by  aUy  wall  or  court-yard,  nor  was  there  any  commnnicatioa 
from  one  to  the  other  within.  TVumbaWe  iamily  rchrided  in.the.eoitage  by  agreement 
with  OrsydsA.when  be  went  into  his  service;  but  TVumh^U  paid  no  rent,  only  an  abate- 
ment was  made  in  his  wages  on  account  of  his  fomily  residing  in  the  oottaee.  -  Some 
corn  having  been  missed  out  of  the  ba>n,  Tmmball  and  another  person  pvit  a  bed  in  the 
barn  and  slept  there,  and  flf  few  nights  after  they  had  so  done,  the  prisoner  unlocked  the 
bani-door  a^d  took  away  a  quantity  of  oats.  After  -conviction  judgment  was  respited, 
upon  a  doubt  whether  it  could  be  considered  as  the  dw«lling-houee  either  of  Gntaf^Lm  or 
Trumhall;  upon  a  reference  it  was  agreed  (Aii^A,  T.  1737)  Inr  all  the  judges,  that  the 
/Sleeping  in  the  barn  made  no  difference.  Bpt  they  held,  (Better,  J.  doubting,)  that  this 
was  no  more  than  a  license  to  TVupibaU  and  servant  to  lodge  in  the  cottage,  and  not  a 
letting  it  lo  him,  and  that  the  barn,  as  well  as  the  rest  of  the  buildings,  being  under  the 
sdme  roof,  continued  parts  of  the  mansion-house  of  Qrtufdmu  And  many  of  the  judges 
inclined  to  think,  that  if  there  had  l:^|Ben  a  demise  of  the  cotiage  to  Tttmbell^  the  bam 
wcmld  stiil  have  cootioued  part  of  GraydmCe  dfreliiog^ouse  iu  point  of  law.  O,  Brown*9 
ca8e,a-JS«r»P.  C.  501.  ^        ' 

So  in  another  case,  ^here  the  eervant  of  three  partners  ^n  trade  had  weekW  wages  and' 
pai'ticular  rooms  assigned  to  him  aslod^ing  for  himself  and.  his  famt^  over  tfie  bank  and 
brewery  office  of  his  eniployer,  with  wmeh  his  lodging  communicated  by  a  trep-door  and 
a  la^fler,  it  was  holden  by  the  twelve  judges  that  a  burglary  committed  in  the  bankibg. 
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.  But  if,  .in  the  irikigfs  house  at  WhUthali^  or  in  the  great  ,h04ise 
of  aDf  Doblemady  (here  be  apartmente^  dr  Ic^dgiiigs  assigned  to  the 
jeweller,  treasurer,  steward,  efaamberlainy  $*c.  and  any  of  these  lodg« 
icgs  be  broken  up  burglarily,  the  indictment  must  supp<ise  it  to  be 


i^>- 


1  •  r  • 

room  was  well  hid  as  in  the  dweUins;JMHise..of  the  three  i^rtners.    Rex  ▼.  Slocktoh  and 
oiher$,  2  Tauni,  339.  3  Leaeh^  1015.  Rut$,  ^  Ry,  18a.  &  C.  nam.  Rex  v.  S^k. 

A  gardsner  lived  in  the  hoase  of  bis  master,  quite  separate  from  the  dweUlng-boose 
bf  hi^  master,  and  the  gardener ^ad  the  entire  control  of  the  hoose  he  lived  i^  and  kept 
the  key,  it  was  held  tt>at  on  an  indictipent  for  burfflary,  the  gardener's  boose  n^gbt  be 
iaid  either  as  his  or  bis -master's.  Reg,  y.  Re£$^1  cir,  if  P.  5|8. 

If  a-bouae  be  tenanted  by  a  mnrried  womao,  it  must*  in  all  ftases^  be  deemed  tfae  bouse 
if  her  husband,  and  not  other,  ev^n  although  she  live  separate  item  her  hnsband.  Farr*.€ 
ease,  Keh  43. 9  EatVi  P.  C.  504.  ^d  see  OoggeU  v.  Friat^  1  £fi«t,301.  Rex  r,  SunOke^ 
5Car.^P.302.  ,- 

'  Wb^re  a  married  woman  lived  apart  fVom  ber  husband,  upon  an  income  arising  fVom 
property  vested  id  trustees,  for  ber  separate  use,  the  judges  held  that  a  bouse  mrbich^be 
had  lived  in;  was  properly  described  as  ber  huisbandV  dwelling.hoUse,  tbouglr  she  paid  the 
rent  out  of  her  separate  property,  and  tlie  busband  had  never  ))een  in  it.  KeX  v.  French 
ilu$$4  Sf  Rff.  491.  ., 

Upon  an  indictment  lor  burglary  in  the  ^welling-boose  of  George  OiUings^  it  >appeared| 
that  CHRingp  owned  and  had  buHt  Ae  boune  in  question,  bnt  had  never  uvedMn  it,  that 
suspecting  his  wife  of  infidelity  with  one  WebedmU^  they  ag)'eed  to  separate,  and  be  told 
her  she  might  live  in  the. house  in  question,  and  gave  her  a. bed  and  bedding,  &c^  fbf' the 
purpose;  she  afterwards  lived  and  cohabited  with  WebedaUln  the  house  with  the  know- 
4edge  of  ber  busband:  WebedaUpnid  the  expenses  of  housekeeping,  but  never  paid  any 
rent  for  the  house  to  OtUingw, '  The  judges  held  that  the  h^oee  was'  piopedy  d^escri^d 
as  the  dwening.bouse  of  Gwtitf s.  R  v.  Wilford^  Ruee,  if  Ry.'sn.^ 
'  A  prisoner  was  indicted  for  oreaking  into  the  house  oi  ^izabeih  -A  and*  stealing 'her 
goods.  There  was  a  second  count,  laying '  the  prop^r^  of  the  goods  in  the  Queen.  It 
was'sfaQwiT  by  proof  of  the  record,  that  the  husband  of  EUxabdu  A,  htid  been  convicted 
of  felonyi  end  it  was  also  poroved  tha,t  he  was  still  in  prison,,  under  the  sentence,  and  thii 
the  articles'  stolen  were  his  before  his  conviction,  and  had  remained  in  the  bouse  from 
the  time  of  his  apprehension,  and  that  the  wiPe  continued  in  possession  of  the  house  and 
goods  tin  tbey  were  -stolen  by  the  prisoner.  It  was  held  that  the  prisoner  might  be  pro* 
periy  convicted  of  larceny  on  the  second  count,  which  laid  the  property  of  the  goods  in 
the  queen,  although  there  had  been  no' office  found,  and  that  he  could  net  be  convicted 
of  housebreaking,  as  thUpartof  tlie  indictment  svhi^h  laid  the  goods  and  the  lioupe  to 
be  those  of  £Uxabeih  A.  could  not  he  supported.   Reg.  v.'  Whitehead^  9  Car.  Sf  P.  439.  .. 

A  house,  in  part  of  which  a  man  lives,  and  other  parts  of  which  he  lets  to  lodgers,  may 
be  bonsidered  and  described  as  bis  boose,  though  he  has  taken  the  benefit  of  th^  Insol- 
vent Debtor's  Act,  and  executed  on  ^ssignroen^  including  the  house,  if  the  assignee  has 
not  taken  possession:  at  least,  tlo  objection  can  be  made,  if  in  other  Counts  it  be  stated 
an  the  house  <^  the  assignee,  and  in  others  of  the  lodger,  in  whose  room  the  offence 
was  committed.  Asx v.  BoR^  Ric  M^C.C.30.  .  '        ^     . 

In  the' case  otpepnaB  employed  by  the  crown  or  public  companies,  the  same  rule  pre- 
vails as  In  other  cases. '  If  butglary  be  committed  in  the  Invalid  Offioeat  Chehea^ia 
Somisfiet  Bituee  in  WhUeheiU^m  any  of  the  publico  offices  or  royal  palaces,  the  mansion, 
must  be  la^  as  the  Queen's.  1  ZsaeA,  824,  and  in  notie^  Rex  v..  WiiUtniiis,  ante  p.  523.  - 
•  The  saUie  principle  applies  to  corporations,  for  if  a  burglary  be  laid  to  be  in  a  dwelling, 
house  of  one  of  the  officers  belonging  to  the  African  Company,  it  will  be  bad,  although  & 
eorporation  cannot  be  resident  AeL  37.  1  Leach^  394,  in  noH$.  9  EaeCe  P.  C.  504. 

But  it  has  beep  b6ldeh  that  if  the  agent  of  a  tradins^  company  reside  in  the  house  of 
his  employers  in  town,  it  may  properly  be  laid  as  his  dwelling.  Rex  v.  Margethe^  9 
I^cAi  930. 

So  a  city  hall  may  be  described  as  the  residence  of  the  clerk  to  the  company  to' whom 
.it  belongs.  Jd.  in  ikof is. 

The  ground  for  these  two  last  decisions  is  st&ted  to  be  that  the  punishment  of  burglary 
was  intended  to  protect  the  actual  occupant  from  the  terror  of  disturbance  during  the 
hours  of  darkness  ind  repose,  but  it  would  bp  Absurd  to  suppose  that  that  tertor,  which  is 


A57  fi|STt)AU  PLACrrORUM  CORONJE. 

domu3  mansionaits  of  the  king/ or  of  biin  that  is  tniljr  lord  or  pro- 
prietor of  the  hoase,  for  they  have  the  use  of  the  lodgings  as  senranta 
only,  and  not  as  owners:  HungaH's  cas^  before  citi^.(t) 


of  the  ewenee  of  tbe  crime  ecnild,  firoia  »  hraaking  stid  entry  in  one  plaoe^  ^irodooe  «b 
tfied  in  another.  2  Leach,  931.  .      ; 

J.  Piekft  was  indicted  for  burg:Isrjr  in  the  dweniog-hoaee  of  tbe  Eatt  Imdia  CoM^isny, 
which  is  inhabited  ^  fheir  aeryants  and  he  was  convicted  and  executed.  O.  B,  AmVf 
1165.  U  Ea$e9  P.  a  SOU 

C,  Menard  was  indicted/ for  barsrUry  ii^  tbe  mansion-boose  of  the  maiter,  feltowv  and 
•cholan  ofBenBet  College  in  CAmoridge*  It  appeared  that  he  broke  into  the  l^ultery  of 
the  college,  and  there  stole  some  mon^y ;  and  it  was  agreed  by  all  the  lodges,  upon  m. 
reference  ta'them,  that  it  was  borglacy.    C.  Maffnard*$  case,  9  £<rsf's  jP.  U.  501. 

If,  by  an  actoal  severance,  all  internal  commtinication  be  out  off,  the  partitions  become 
distinct  booses,  so  that  if  one  house  is  divided  to  accommodate  the  families  of  two  part- 
nen,  though' tike  rent  and  taxes  of  the  whole  are 'paid  out  of  the  common  fund,  each 
part  wiU  be  regarded  as  a  mansion.  R.  t.  Jone$,  i  ZmcA,  537.  2  fail's  P.  C  S04» 
Tracy  Y.TalbU,Salk.S3U% 

But  a  hoose,  the  joint  property  of  partners  in  trade,  in  which  their  bosiness  is  carried 
on  may  be  describj^d  as  the  dwelling-house  of  all  the  partners,  thoUgh  only  one  of  tkm 
partners  reside  in  it  Rex  y.  Athea,  R  Sf  M.  Z2d^ 

Where  inmaies.have  several  rooms  in  a  house  of  which  they  keep  the  keys  and  inhsbit 
tb^m  severally  with  their  families,  yet  if  they  enter  at  one  outer  door  with  the  ownoTt 
these  rooms  cannot  be  si^d  to  h6  tbe  dwelling-houses  of  the  inmaties,  but  tbe  indictnaent 
ought  to  be  for  breaking  the  boose  of  the  owner.  ^  Bat  if  the  owner  inhabits  no  part  of 
the  house.,  oi^  even  if  he  occupy  a  shop  or  a  ceUar  in  it,  bat  do  not  sleep  therein,  the 
apartments  of  such  shall  be  considered  as  their  respective  dwelling-houses.  CarreWs 
case,  1  Leach,  237,     Trapthato*$  case,;  I  Leach,  427.  and  see  1  Hawk,  e,  38.  «.  26. 

If  the  ovmer  who  lets  out  aJMirtm^nts  in  his  house  to  other  persons,  sleep  under  the 
same  roof,  add  hav4  but  one  outer  door  common  to  him  and  his  lodgers,  who  are  only  in- 
mates, idl  their  apartments  are  parcel  of  the  one  dwelfrng-hoose^f  the  owner.  Ket  84. 
Bot  If  the  ow^er  do  not  lodge  in  the  same  house,  or  if  he  and  the  lodgers  enter  by  difi^ 
ent  buter  doors,  the  apartments  so  let  out  are  the  mansion  for  the  time  being  of  each 
lodger  res||ectively,  even  though  the  rooms  are  let  by  the  year.  2  £a$t*9  P.  C.  505. 

Where  a  servant  of  the  prosecutor  dw<;lt  in  a  part  of  the  h4use^  and  the  rest  (excepting 
the  shop)  was  let  off  U)  lodgers;  the  judges  held  that  tbe  shop, yrhich  was  in  the  prose- 
cutor's (occupation,  was  properly,  described  as  the  dwelling-liouse  of  the  prosecutor.  iSejp 
V.  Gt&ftons,  llttM.  ^  Ay.  442. 

Where,  the  prosecutor  having  a  dwelling-hotse  with  a  shop  adjoining  H,  ^l1h  sepft. 
nte  entrances  from  the  street,  but  the  shop  having  a  back  door  into  a  passage  in  the 
hous9,  hi  the  shop  to  his  son,  who  used  it  as  a  place  of  business  only,  ^nd  did  not  reside 
tliere;  a  burglary  having  been  Committed  in.  the  shop,  the.  judges  held  that  it  was 
properly  described  in  the  indictment  a4  the  ^wtlling  of  the.&ther.    Res  r.  iSeyten, 

Rtt89,ifRy.^0^'  ; 

.  If  the  owner  let .  off  a  part,  hot  do  not  dwell  in  the  part  he  reserves  for  himself  then 
the  part  let  off  is  deemed  ^  in  law  tbe  dwelling-house  of  the  party  who  dwells  ia  it,  whe- 
ther it  communicates  internally  with  the  other  part  or  not;  but  the  part  be  has  reserved 
for  himself  is  not  tbe  subject  of  burglary,  it  is  not  his  dwelling-house,,  for  he  does  not 
dwell  in  it,  nor  can  it  be  deemet)  tbe  dwelling-house  of  the  tenant,  for  it  forms  no,pa^  of 
his  lodging.  1  Leach,  89,  237,  437. 

Where  the  coachman  rented  the'  lofl  over  a  coach-house  and  stabled,  9lbS  he  and  bis 
family  resided  in  it,  a  burglary  committed  in  it  was  holden  to  be  well  laid,  to  have  been 
eommitted  in  the  dwelling-house  of  the  coachman.  Rex  v.  l^mer,  1  Leach,  305. 

The  governor,  of  the  workhouse  at  BtrmingAam,  under  a  contract  for  aeven  years,  with 
the  guardiani  and  overseers  of  that  place*  occupied  and  dwelt  in  the  governor's  house 
with  the  exception  of  one  room,  which  the  guardians  ^ad  overseers  reserved  for  them- 
selves as  an  onioe,  and  three  other  rooms  as  store  rooms:  the  clerk  of  the  guardians  and 
overseers  kept  one  key  of  the  office,  the  governor  another,  for  the  purpose  of  securing 
the  effects  in  case  of  fire,  and  the  room  was  cleaned  and  taken  care  of  by  the  governor's 


'^^^^^^ 
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And  so  it  is,  i(^:  comes  to  the  inn  of  J9.  and  th^re  hsth  a  chaihbear 
appointed  for  his  lodging,  and  this  chamber  is  broken  up  burgiarily^ 
it  shall  suppose  it  to  be  domus  tnaniipnalis  oi  B.  tfaQ  inn-keeper,  be* 
cause  the  interest  is  in  him,  and  v9.  hath  only  the  use  of  it  for  his. 
lodging,  whhout  any  certain  interest.  * 

A  tent  or  booth  in  a  fair  or  market  is  "not  such  a  domus  tnnnsio' 
naliSf  wherein  burglary  may  be  committed,  but  robbery  therein  com- 
mitied,  the  owner,  his  wife  or  servants  being  therein/ is  specially 
exempted  from  clergy  by  the  statiite  of  5  fy  6  E.  6.  cap.  9.  before 
mentioned.  Co.  P.  C.p..64.  '       '     ' 

-  If*/?,  hare  a  shop  parcel  of  his  mansion-house,  and  it  be  broken 
open  in  the  night,  ^c  it  is  a  burglary,  and  the  indictment  6hall  sup* 
pose,  that  he  brakis  and  entred'ctoi/itim  mansionalemot  Ji.  fbr  it  ia 
parcel  thereof.  '  ^ 

But  {{Jl,  let  the  shop.tio  B.  for  a  year,.and  JS.  holds  it,  and  works 
or  trades  in  it,  but  lodgeth  ib  his  own  house  at  night,.and  this  shop 

•-J-i : -i V  .     

■terrant,  tbiB  offi<ie  being  Itrokeo  and  entered  in  tbe  niffht  tuine^  t^n  of  the  jud|^  bold 
that  il  coold  not  bt  described  as  tbe  dwelUng-bouse  of  the  governor.   R^  y.  WxLbo^ 

So.  where  tbe.  owner' of  a  dWGnin|r.hoiMe^  Warejiotulei  and  oddnting-faoose  within  the 
eame  cartilage,  let  his  dweUing-boase  to  his  warehooseipan,  at  a.ydarly  rent,  the  count* 
ing-hoose  and  warehouse  being  broken  and. entered  in  the  night  time,  the  judges  heldi 
that  this  was  pot  burglary,  that  the  countitig-house  and  warehouse  could  not  be  described 
M-  the  dwelling  heiise  or  the  master,  beqause  the  dwelling-house  was  occupied  br  th^ 
Wfurehouseman  aa  tenant  and  not  as  servant,  nor.  could  thej  be  described  as  the  dwelltngv^ 
house  of  tho-tenani,  for  they  formed  no  part  of  his  holding.  Rtx  ?.  JarvU^  JR.  ^  At  See 
lLY,Smy^he,5Car.ifP,20% 

.  If  the  owner  let  the  whole  of  a  dwelUng-house,  retaining  no  part  of  it  for  his  or  his 
&niily*9  dwelling,  the  part  each,  tenant  occupies  and  dwells  in  is  deemed  in  law  to  be  the 
il  welling- bouse  of  each  tenant,  whether  the  ports  holden  by  the  respective  tenaqts  commu- 
nicate with  each  other  internally  or  not  Thus,  where  the  owners  of  a  house  divided  a  shop 
into  two  by  a  (jartition,  each  having  a  door  (>|)ening  into  the  street,  aikd-let  one  of  them 
and  spme  rooms  in  the  house  to  Choice,  and  the  other  with  the  remainder'of  the  house, 
tp  Ryan,  at  the  end  of  each  shpp  was  a  door  opening  into  a  common  passage  that  led  to 
one  common  staircase.  Choice  paid  jClOO'a  year,  and  the  taxes  for  the  whole  house,  for 
his  part  Ryan  paid  £80  a  yesr  for  his :  each  had  his  separate  family,  separate  kitchen, 
6lq.;  but  the  rooms' occupied  by  each  opened  on  the  cbmikion  staircase  above-mentioned* 
tjpon  an  indictment  for  burglary,  it  appeared  that  the  prisoner  entered  at  the  window  of 
the  common  staircase,  unlocked  the  door  of  Ryan's  shop,  and  entered  it  The  judges 
held,  that  the  place  was  rightly  described  in  the  indictment  as  the  dwelling-house  of 
Ryan.  Rex  v.  Baiiy,  R.  ^  M,  93. 

One  Riehardc  let  her  dwelling-house  to  her  son  Josidk^  and  a  warehouse  ccmifnunioat- 
iog  internally  with  the  dwelling-house  to'  Jociah  and  his  younger  broUier,  at  a  separate 
Tent  Jodah  lived  in  the  dwelling-house,  and  eonatanUy  used  the  communication  between 
that  and  the  warehouse,  both  brothers  carried. 6n  their  jbtnt  bi^Siness  in  the  warehouse: 
the  Warehouse  being  broken  and  entered  in  the  .night  time,  the  judges  held  thst  it  coulU 
not  be  deemed  a  part  of  the  dwelling-house,  as  the  dwelling-house  was  holden  under  a 
demise  to  Jooidh  alone,  and  he  alone  dwelt  in  it,  and  the  warehouse  was  holden  under  a 
diiitinet  demise  to  himself  and  his  brother.  Rex  v.  /enHits,  R,  ^  R.  244^ 

Wh^re  a  lodger  occupied  a  sleeping-rOom  on  the  first  floor  and  a  workshop  in  'the 
attic,  and  the  rest  of  the  house  was  occupied  by  other,  lodgers,  a  burglary  in  the  work* 
shop  was  holdeu'bythe  judges  to  b^  well  Isid,  to  have  been  committed  in.the  dwelling- 
bbuse  of  the  lodger  who  rented  it  Rex  v.  CarreU,  1  XeacA,  237.  i 

A  mSn  cannot  be  indicted  for  burglary  in  his  oivn  house ;  therefore,  if  the!  owner  of  a 
house  break  aAd  enter  into  the  room  of  his  lodger,  and  steal  his  goods,  Yiie  can  onfy  be 
eonvicted  of  the  larceny.  Kd.  84.  S  Eagt*$  F.  C*  ^02,  506. 
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IB  broken  opta,  ^.  the  mffictment  cacinot  be/that  dbrntiifi  nuMn^io^ 
nakm  of  A.frtgUy  for  it  was  aevered  by  ihe  lease  daring  the  \\fXk^{h) 
but  theo  whether  .he  .may  be  indicted  for  burglary  as  in  the  domus 
mariiionaUs  of  BI  and  certainry  it  is  agreed  oh  all  baads.  If  A  or 
his  servant  sometin^es  lodge  in  the  shop,  it  is  borglary;  and  it  shall  be 
supposed  domus  mafmonalis  of-  0/and  this  is  common  dxpeneace. 
But  suppose  be  never  lodgee  there,  but  only  worka  ^r 
([  558  3  trades  thefein  in  the  day  time,  and  he  or  bis  servants  never 
lodge  there  at  night,  whether  ihis  be  a  burglary  to  brei^ 
and^entep  this  shop  to  commit  a  felony? 

And  eeftainly  it  was  in  this  case  antientlyheld  burgTairy,  M.  37  4* 
98  EKz.  B.  R.  Col^s  iXSBBe^m)  an  indictment;  quod  ihopifm  euft»- 
dam  Ricardi  burglarilhr  €i/eioniei  /regit  ^  inirmnt  4^  it  was  ad- 
mitted, for  the  .matter,  by  the  court  Of  king's  bench  to  be  good ;  bat 
doubted,  whether  it  wad  good,  because  it  was  cujtisdum  Ricardi 
tJrithout  mentioning  bis  siroame,  and  with  this  also  agrees  my  lord 
Coke  interminisy  Co,  P.  C.  p,  64.  in  these  words.  But  a  shop  wkere- 
in  any  person  doth  eonverst,  being  parcel  of  a  mansion^liouse  or 
iiot  parcel^  is  taken  for  a  mansion-house. 

But  T.  17  Jae.  Httt ton's  Rep.  33.  it  is  ruled  to  be  ho  burglary  le 
break  openeUeh  a  shop,  and  accordingly  the  practice  hath  always 
ffone  at  Newgate  sessions  since  my  time  oi^  observation,.and  to  thi^ 
day  it  Ls  holden  no  burglary  tp  break  open  such  a  shop;  but  if  the 
shop  keeper,  or  his  servant,  usually  or  often  lodge  in  the  shop  at 
ni^ht  it  is  then  domus  tnansionalis,  in  which  a  burglary  may  be 
comniitted.  .:  ^ 

Domus  mansionalis.  do(h  not  only  include  the  dweUing-house, 
bdt  also  the  oiit4iouses,  that  are  paniel  thereof,  as  bam,  stable^ 
cow-houses,  dairy-houses,  if  they  are  parcel  of  the  messuage,  tho 
they  are-  not  under  the 'same  roof,  or  joining  contiguous  to  it;  and 
therefore,  if  sUch  stiiUe  or  out-hoUSe  belonging  to  the  dwelling- 
hodse  be  broken  open  in  the  night-time  with  intent  to  steal,  it  is  bnr- 
glai-y,  and  .with  tbisqjgrees  Co.  P.  C,p.  64,  65,  Dalt.  cap.  99.  p.  254, 
255.  where  for  breaking  open  a  back-faouse  of  Robert  Casile\  eight 
or  nine  yards  distant  from  the  dwelKbg-house,  only  a  pale  reaching 
between  them,  two  ^ete  arraigned  and  condemned  for  burglary; 
and  so  it  was  agreed  by  all  the  judges  in  the  time*  of  chief  justice 
Hyde\B»t  1665,  and  the  Ia\i^  was  accordingly,  and  the  contrary  prac- 
tice \none  much  blamed ;  and  altho  it  was  said  by  ^ome,  that  it  had 
not  been  so  used,  and  that  th^  statute  of  4  4*  5  P.  4  ^-  cc^,  4.  dis* 
tinguished  between  a  dwelling-house  and  a  bam,  yet  at 
[  559  3  length  all  the  judges  agreed,  that  the  felonious  breaking  of 
a  barn,  parcel  of  a  messuage,  to  steal  corn,. was  burglary  ac- 
cording to  my  lord  Coke,  ubi  supra^  and  with  this  agrees  2  E.  6.  B. 
Corone  180;  '    ^ 

Biit  .if  the  barn,  or  stable,  or  cow-house,  be  no  parcel  of  ihe  mes^ 
sQage,  as  if  a  man  takes  a  lease  of  a  dwelliog-house  from  A,  and  of 

(Jb)  f  <Z.  84.  '  .  (m)  Ho.  46S. 


FLACFrORUM  CORONJB.  609 

ft  bam  from*  A.,  or  if  it  beiiar-reaKMe  from  the  dw'eIliiig4u)U8e,  and: 
not  6o  near  to  it  a«  to  be  reasonably  esteemedparcel  theieof ;  as  if  it 
stands  a  bow-9hor  off  from  the  house,  and  not  within,  or  near  the 
Cartilage  of  the  chief  house;  then  the  breaking  of  it  is  not  burglary^ 
for  it  is  not  domus  mitniionalisy  nor  any  part  thereof 

An  indic^ent  that  noc6^nier  cfausum  or  eartilagjium  felwiiek  ^ 
hurgtariihr  fregii  od  occidendum  or  furandum  is  npt  gbisd^and  yet 
22  ^isiz,  95.  burglary  is  defined  to  break  hiause^f  churcheiy  wathy 
court$i  er  ga(€s  in  time  o/'pe€tee.{n) 

So  that  by  that  book  it  should  seem, thalif  a  man  hath  a  wall 
about  bis  house  for  its  safeguard,  and  a  thief  in  the  night  break  the. 
wall  or  the  gate  thereof,,  and  fihding  the  doors  of  the  house  open,  he 
enters  into  the  bouse,  this  is  burglary;  but  otherwise  it  had  oeen,  if 
be  had  come  oyer  the  w^U  of  the  court,  and  foUnd  the  door  of  th^ 
bouse  open;  then  it  had  been  no  burglary.  . 

5.  To  make.up  burglary,,  it  must  not  be  only  to  break  and  entet  a 
hou^  in  the  nightrtime,  but  either  a  felony  must  be  committed  in  tha 
house,  or  it  must  be  to  the  idtent  to  comtnit  a  felony.^l2] 

If  the  indictment  be,  quod  domum  mannonakm  J.  S.  /eionick  4r 
hurglaHt^  /regit  4*  iniravity  Sfad  tunc  ^.ibideni  certain  goods  of 
«/l  S.  fehhi^  4r  burglcfriter.furmtus  foity  eepit  ^  asportavity  the 
indictment  comprisetn  two  offenses,  viz.  bufgiary  ^and  fi^lony,  and 
therefore  he  may  be  acquitted  of  burglary,  if  the  case  be  so^  upon 
the  evidence,  and  found  guilty  only  of  the  felony,  and  Chen  he  shall 
have  his  clergyj 

Of  he  maybe  acquitted  of  the  felony,  but  then  quarey 
whether  he  .can  be  found  guilty  of  the  burglary,  because  [  560^ 
tho*  whepe  the  indictment  compri^eth  burglary  and  felony, 
the  indictment  is  good,  tho  it  be  not  supposed  in,  the  indictment^  that 


dg  was  ttDtieotly  nnderttood  only' of  the  walls  or  ^atet  of  iht  cUy:  .vide  Spol. 
maa.  in  i^erbo  burglaria;  if  to,  it  wilji  not  support  our  author's  .followib^  conclusion, 


(nXThis 
an.  in  t>e  _ 

wherein  he  applies  H  to  the  wall  of  a  prWatc  house. 


[IS]  See  aniBt  tisle  [11  p.  548. .  The  puoishment  for  this  ofienee  in  England  is  now 
regulated  bj  7  Will.  iV.  6f  1  VieU  e.  86,  t.  3,  br  which  it  is  enacted,  *«  That  whoeoerer 
shall  be  convicted  of  the  ctime  of  burglary  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  transported  beyond  the  seas  for  the  term  of  the  natural  li^  of  such  offender,  or 
for  any  term  not  less  than  t^n  years,  or  to  be  imprisoned  ioit  any  term  not  exoeeding 
three  years.*'       '  '  '    ^ 

-.  To  the  punishmept  of  imprisonment  may  be  added  hard  labour,  with  or  without  soli- 
tary confinement:  such  c^nffnement  not  exoeedipg  one. month  at  any  one  time,  nor  three 
months  in  any  one  year.    Id.  $ecL  7.      '  -  '       . 

For  bnrglary  and  aasautting  witl^  intent  to  murder,  &c.  the  offender  shall  su6^ 
death.  1  WilL  IV.  Sf  1  VicU  e.  86,  se<^  2;  see  Reg.  v.  WatkiM,  2  MM.  C.  C.  217; 
Reg.v.  Polly,!  Car,  ^  Kir.  n. 

For  the  U.  S.Staimteg  see  the  aci  of  March  3d,  1825,  $ect.  4i  Fetera's  fitaftftet  vt 
Zargt,  jDoLi^p.  107.  For  the  statutes  of  MMBoehuniU,  see  Rev.  Slat,  c  126,  eeeU.  9, 
10.  For  the  sUtqtes  of  Ne^o  York,  s^  2  Rev.  Stat.  668,  s.  IQ,  et  §eq.  For  the  (lUtutoi 
of  Aeio  Jerjuy,  see  Statutee  of  New  Jereey,  1847,  Tli.  .Crtm«s  and  PunUhmeni»y  ^  33,  < 
g,  266.  For  the  statutes  of  Peim$ylvania,jaee  Act  of  Zlet  May,  1718,  Strovd*M  Pard. 
144  6C&  ^.,  i557tkEd.JU.  Burglary.  For  the  statutes,  of  Virginia^  see  1  Rev.  Codey 
dL17,t«24..  - 
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it  was  e4  intentione  ad  bona  farandum^  for  the  aet  of  fbeft 
charged  at  the  same  timei  k  is  a  sufficient  eyidebce  of  h\»  mteotioD  ; 
but  when  h^  is  aicquitted  of  the  feloay,  the^,  there  being,  nothing  ex- 
pressly charged  in^.the  indictmentythat  bur^lariier  fregii^  ^.  eA 
tnt^niione  ad  bona  fyc,  felonic^  fvrandum^  it  stands  single  a»  if  the 
indictment  had  been  .of  single  burglary,  in  which  case,  the  clause  of 
td  irUenlione  ad  /urandum  ^c^  bad  beiea  vUeoessary  to  complete  a 
single  burglarjr. 

It  seems  therefore  necessary  in  such,  case  not  only  to  charge  him, 
tbat  ti»  nocie  ^  burglariier  ^Jelonid  domum^fycf regit  fy  intra-- 
vit,  4*  bona  fyc.cepity  but  also  farther  to  say  ed  intentione  ad  bonm 
tf  catatl0  fyc.  in  eddem  domo  extstenlia  feioniA  d*<  burglariter 
/urandum^  and  to  add  also  the  particular  felony,  ^  ad  tune  4r 
ibidem  unum  scyphum  argenteum '^e,s,nd  tben^tho  he  "be  acquitted 
of  the  felony,  the  rest  of  the  indictment  stands  good  against  him  as 
a  simple  burglary,  and  he  may  be  convicted  of  it,  tho  acquitted  of 
the  felopy. 

And  I  think,  that  sis  the  oflR^ses  of  burglary  and  felony  may  be 
joined  in  the  same  indictment,  so  three  offenses  may  be  joined  in  the 
aaniie  indictments  and  if  he  be  acquit  of  the  one,  he  may  be  con- 
Ticted  of  the  other  two,  and  it  may  be  of  use  to  exclude  a  niale- 
&ctor  of  his  clergy  whQre  the  offense  is  great,  as  namely  for  bnr^ 
glary,  for  felony,  and  for  felony  upon  the  statute  of  5  ^  6  E.  6. 
cap.  9.  for  there  may  be  ian  ofiense  against  thaf  statute,  whicb  will 
exclude  from  clergy^  and  yet  not  amount  to  burglary;  and  the  form 
of,  the  indictment  may  tun  thus.  Quod  A.  prima  die  Februarii  anno 
regi^  domini  Caroli  &c.  in  nocte  ejmdem  diei  vi  tL  armis  a  pud  & 
feionic^  &  burglariter  domum  mansionalem  fregit  &  intrayit  eft  in- 
tentione ad  bona  &  catalla  ejusdeim  B,  in  e&dem  dpmo.  existentia 
felonic^  &  burglariter  furandum^  capiendum  &  asportandum,  &  ^ad 
tuncv&  ibidem  .vi  &  armis  unum  scyphum  argenteum  ejusdem  B.  in 
eSdem  domo  exisientem  felonic^  &  burglariter  furatus  fuit,  cepit  & 
asportavit,,ips6  ^.  ac  uxore^  liberis  &  famulis  suis  in  eUdein,  domo 
tUQC  existentibus,  contra  pacem,  &c. 

,   And  notej  that  such  an  indictment  need  not  conclude  con* 
[  561  3  traformam^iatutiy  it  is  sufficient  that  it  brings  the  case  so 
within  the  statute,  as  to  exclude  clergy,  and  so^  upon:  the 
statute  of  23  H.  9i  cap,  I. 

-  ^nd  upon  this  indictment,  if  it  falls  out  upon  the  evidence  that  he 
i3  guilty  of  the  burglary,  but  not  guilty  of  the  stealing,  he  may  be 
cop'vict  of  the  burglary,  and  so  ousted  of  clergy,  tho  he  be  found  not 
guilty  of  the  felony :  again,  tho  he  ba  found  not  guilty  of  the  burglary, 
because,  it  may  be,  the  breach  of  the  house  was  in  the  day-time,  the 
dweller,  his  wife  or  servants  in  the  house,  yet  he  may  b^  found  guilty 
^  of  the  felony  within  the  qualifications  contaiu'd  in  the  indictment 
pursuant  to  the  statute  of  5  ^  6  E.  6.  and  so  ousted  of  his  clergy,  for 
that  is  pot  confined  either  to  the  day  or  night:  again^if  upon  the 
evidence  it  appears  not  to  be  burglary,  because  done  in  the  daytime, 
Jkot  yet  felony  so  qualified  as  is  excluded  from  clergy,  because  either 
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Aere  was  no  act  of  breaking,  or  if  thdrQ'  were^  yet  the  d^eller^  faig 
^i¥tfe  or  servants  were  not  in  the  house^  he  may  be  convict  of  coipmon 
larckiyi  and  so  have  benefit  of  clergy. 

And  80  jfnuch  for  btirglary  joined  with  larciny/ 

Simple  burglaKjr  is  where  the  breaking  and  entering  is  ed  inien'^ 
iione  ad  bonarfy  cataUa  fura^dntn^  or  ad  initrJiciendUfny,  ^c.  and 
this  clause,  as  it  is  usually  added  in  cases  of  simple  burglary,  to.  it  is 
.necessary;  and  hereupon  these  things  are  observable; 
^  1.  Thataltho  the  breaking  Md  entring  be.  charged  to  be  done 
burglariieTfyei  if  the  inteution  of  that  entry  be  either  laid  in  the 
indlctmenti  or  appears  upon  the  evidence  to  be  to  the  intent  only  to 
commit  a  trespass  and  not  a  felony,  as  ed  intentione  ad  tpsum  A.  ad 
tune  fy  ibidem  verberandumy\i  is  ^no  burglary,  but  it  must  belaid 
knd.  proved  to  be  ^d  intentione  to  steal  or  to  kill,  or  to  commit  some 
other  felony,  for .  tho  the  killing  or  murder  may  be  the  consequence 
of  Keating,. yet,  if  the  primary  intention  wet'e  not  to  kill,  the  intention 
of  beating  will  not  make  burglary.  Co.  P.  C  p,  65. 13  ^.4.  7.  A.[ld] 
.2.  That  ifva  man  in  the  night  break  and  enters  a  housie  to  the  in- 
tent to  commit  a  felony,  tho  be  attains  not  that  intent,  but 
takes  or  steals  nothings  this  is  burglary,  and  excluded  from  []  d65i  J 
;dergy^  22  Asaiz.  39  i$*.  95.  I)y.  99.  CrompL  31.  di  Coron. 
^  S^A.  Stamf,  P.  G.p.  30.  d.  €o.P.  C.p.  &3.and  herein  it  differs  from 
robbery.. 

3.  It  seetns,  that  the  intention  tojcommit  a  felony  to  mak^  a  burg- 
lary must  be  an  intention  of  such  a  fact,  as  was  felony  by  the  com- 
nion  law  (and  not  of  a  felony  newly  made  by  act  of  parliament,)  as 
larciny j  or  homicide.         ^ ..        .         \ 

.  It  hath  beep  therefore  doubted,  whether  the  breaking  of  a  house  ta 
the  night  with  intent  to  commit  a  rape .  be  burglary  or  'not,  Crompi. 
foL  32.  thinks  it  i^  not,  because,  made  felpny  by  the  statute  of  IVesim, 
2.  cap.  34.;(;?)  but  Bali.  cap.  99.  ;9.  255.(9)  thinks  it  would  be  biirg- 
lary;  because,  rape  was  felony  by  the  common  law,  until  the  statute 
of  Westm.  1.  cap.^  13.(r)  which  turned  it  into  a  trespass  punishable 
by  two  years  imprisonment,  and  so  the  statute  of  fVestm.  2.  was  but 
a  restitution  of  the  piomraon  law,  and  a  setting,  aside  of  the  statute  of 
Westm.  1.  and  this  seems  to  be  the  more  warrantable  opinion  that  it 
is  burglary;  but  of  this  hereafter.    . 

Now  as  to  clergy  in  case  of  burglary.[14] 

If  it  be  suqh^a  burglary,  as  is  also  joined  with  actual  theft  or  rob« 
beryy  and  that  robbery  or  theft  be  so  laid  in  the  indictment,  and 
proved  upoQ  evidence,  ^  answers  the  statute  of  23  H,  8.  cap,  l/or 
I.E.  6.  tapi  12.  or  5  ^6  B.  6.  cap.  9.  whereof  enough  hath  been  said 
before,  then  the  principal  in  such  burglary^  is  in  those  •cases,  whiph 

(/»)  3  Co.  tn$tU.  433.  (q)  iVete  EdU,  p.  489.    .  (r)  3  Co.  fnH.  160. 


[131  RtTV,  KnighiyU  BoMiU  P.  C.  510;  Id,  513;  Hue  t.  SiAUI^  R.  Sf  R.  417;  Rex 
r.  Brice,  Id.  450 ;  The  StaU  ▼.  Eatmi,  3  Harringt.  R*  BSA. 

[14]  flee  mfe  m^e  «<  f .  519. 
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are  withia  thoie  statutes,  onsted  of  his.  clergy,  aad  tllQ  acseessaries 
be/ore  are  ousted  of  therr  clergy  by  the  statute  of  4  4*  ^-  P-  4*  ^-  cap. 
4.  but  the  aoce3$aries  after  bave  their  clergy,  as  hath  been  said;  bat 
in  case  of  simple  bdrglary,or  burglary  with  >  theft,  laid  to  be  only 
ftlonice  fy  burglariier^  the  principal  is  ousted  of  clergy  if  outlawed 
pr  convict  by  verdict  or  ebnfession,  but  is  not  ousted  of  clergy  in  case 
of  standing  milte,  no^directly  answering,  or  challenging  above  t^reaty^ 
by  the  statute  of  18  Eliz.  cap,  7.(9} 

But  by  th€\  statute  of  I  E.  6,  ct^.  12.  ^li  the  breaking  of  the 
house  be  in  the  day,  or  nignt  time  with  intent  to  rob  or 
£563 '3  ste»l,any^person  beting  in  the  hopse  and  put  infear,  tbo 
nothing  be  stolen,  yet  he  e^nU  be  ousted  of  his  dei^^  if  coti* 
vict  by  verdict  or  confeteion,  or  stand  mute,  or  challenge  peremp-' 
torily  above  twenty  f'(/)  for  this  statute  extcaids  to  this  special  kiad 
of  burglary,  11  Co.  Rep.  36.  kPoulter's  case,tho  nothing  be  stoleq, 
i(nd  so  diners  from  the  statutes  of  23  and  26  H.  8.  which  require  a 
stealing,  as  well  as  a  breaking  the  bou9e. 

Bat  tho  in  ca$e  of  robbery  in  any  dwelling-hoiise,  and  therewith 
putting  in  fear,  accordlnig  to  the  statilte  of  23  H.  8.  cap.  1.  or  with- 
out puttiog  in, fear  According  to  the  statute. of -5  4^6  EiQ.  cap,  9« 
the  malicious  commanding,  hiring  or  counselling  of  such  offense^is 
putioqt  of  clergy,  if  so  speeially  laid  in  the  indictment,  Dy.  183.  A. 
by  the  statute  of  ,4  fy'S  P.  8^  M.  cap.  4.  yet  such  accessaries  before^ 
are  not  oust  of  clergy  inj^ase  of  breakings  house  to  commit  a  robr 
bery  putting  iii  fear,  tho  the  principal  be  ousted  of  clergy  by  1  Eliz. 
cam  12.  .  ' 

But  accessaries  before  or  after  are  not  ousted  of  clergy  by  this 
statute,  or  the  statute  of  4  4*  &  P.  4*  M.  cap.  4. 

And  this  statute  doth  oust  of  clergy  not  only  those  that  actually 
break,  or  actually  enter  the  house,  but  also  all  those  that  are,  in  law, 
prii^cipals  in  burglary,  all  tboee  that  are  present,  aiding  and  assist- 
ing, or  thatstand  to  watch  at  the  field-gate,  while  the  others  of  the 
confederacy  or  company  break  and  etiter  the  house. 

And  so  it  differs  from  the  case  of  robbing  of  a  person  in  his  dwell- 
ing-house,, none  being  within,  upon  the  statute  of  39  Eliz.  cap.  15^ 
for  that  statute  excludes  from  clergy  only  those  persons  that  actually 
enter  into  the  house,  and  not  those  who,  tho  of  the  confederacy,  and 
present  aiding  and  abetting,  yet  never  entered  the  house }  quod  vide 
supra.  • 

:  But  as  to  accessaries  before  or  a/tetyihej  are  not  ousted  of  their 

clf^rgy  by  the  statute  of  1$  Eliz.  cap.  1.  nor  doth  the  statute  of 

4^  5  P.  ^  M.  extend  to  j)us.t  accessaries nft^/brs  of  clergy 

[5134]]  in  cases  jof  burglary ;(tt)  but  in  cases  &i  robbing  of  houses 

'  within  the  qualifications  and  circUKustances  of  the  statute 

""■*.•  '  '      ' 

(9)  This  defect  if  supplied  by  S  ^  4  IF.  ^  H:  m/h  9. 

(f)  Thii  staitfte  does  not  exdade  thqse  who  cballenge  peremptorily  .above  twenty; 
this,  according  to  oar  author's  opinion,  {vide  poHM,  lab.  II.  cap.  48.)  was  ndedless;  bat 
they  are  since  excluded  by  3  ^T  4  W.  Sf  M.  cap.  9. 

(fi)  Bat  tbey  tife  since  ousted  by  3  ^r  4  W.  ^  M,  cap.  9. 
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of '23  H.  8.  eap.\i  or  5  4:6  R.  6.cap.'9l  ind  not  Iq  liwrgtary  at 
large.(ar)         '      . 

Aind  thus  far  5*enGernipg  larckiy,  robbery  and  burglitry^ 
Aurhich  are  felenieft  by  tbe'coniaion  law.    \  [  ^^  j 

(x)  Since  o«r  Aathor  wrote^ tkere  have  b?eo .other  itfttiites  mftdeto  Uhe  away  dergy 
in  c«8e8  of  larciny  committed  in  dweiUD^.faoUaes,  &c  , 

>  By  ^Sf  AW.  4p  M.  cap.  9,  ••Cicfrgy  is  onBted-  ftom  thoee  who  ahall  felodioufly  tako 
«w«y  any  jfoods  ia  a^r  dwplIiiif-lKmse,  any  person  being  therein  and  put  in  rear,  or 
aball  rob  a^y  dweUin|;Jboaie  in  the  day-tiroe,  any  person  beinff  therein ;  or  shall  comfort* 
Slid,  codnseVor  dommand  any  person  to  'commit  any  of  the  said  ofiepses,  or  to  break  any 
dweilinglhoQse,  shop  or  warehouse  thereto  belonging,  and  therewith  nsed  in  the  day. 
tJkne,  and  felonipnsly  to  take  away  anymoney  or  goods  to  ihe  value  of  6.t^  shjUingf^ 
altho  no  person  be  within  such  dweUug-houe,  ^e*  or  shall  connsel,  hire  or  command 
any  person  to  isomihit  any  bur^hiry,  If  they  be  convicted,  stand  mute,  or  challenge 
peremptorily  above  twenty;** 

The  design  of  this  clause  was  to  deprive  the  accessaries  before  of  the  bepe6t  of  the 
clergy ;  but  this  statute  no^  mentioning  booths  nor  ont-houses,  leaves  the  acoessari^  in 
•uch  cases  to  th^  clergy.  '  '    .  ' 

The  same  statute  enacts^  **  That  perimiii  indicted  for  a  oime,  of  which  being  omviei 
they  Should  not  have  their  clergv  by  any  former  stiitnte,  shall  not  have  it  if  4hey  stand 
mute,  or  will  not  antoWer  dlre^y,  or'  coallenge  peremptorily  «bove  twenty,  or  be  but» 
Jawed.  . 

■*  Persons  indicted  of  felony  fyt  stealing  of  goods,  ifjc  if  convicted,  stand  mote,  wiQ 
pot.  directly  answer,  er  challenge  peremptorily  above  -  twenty,  shall  Idae  their  clergy, 
if  it  appears  upon  evidence  or  examination,  that  the  goods' were  taken  ita  another  county 
in  such  a  manner^^wbereof;  if  convicted  by  a  jury  of  that  coimty  they  should  not  haye 
their  clergy.**  /  ^ 

This  part  of  the  statute  helps  the  several  former  acta,  which  were  delective  either  «i 
to  the  point  <»f  standing  mute,  or  chaUengini^  pereniptorily,-  or'heing  outlawed. 

By  fO  4r  li  W,  3.  cap.  23.  **A11  persons,  who  by  nl^  or  by  day  shall  in  any  shop, 
warehouse,  coachi-hquse  or  -stahle  privately  and  jeloniously  steal  any  goods,  wares  or 
merchandizea  of  the  val^e  of  five  shillings;  or  more,  tho  soch  shop^  dec  be'  not  biCdke 
epen«  and  tho  the  owner.  6r  any  other  person  be  not  thisrein,  o^  that  shall  assist,  hire  or 
cdmmand  any  person  to  commit  suoh  -offenie,  being  thereof  convict  or  Attainted  by  Ter* 
diet  or  confession,  or  being  indicted  thereof  shall  stand  jnnte,  or  challenge  above  twenty, 
■hall  be  excluded  froao  the  oenefit  Qf  clergy." 

•The  uses  of  this  statute  are  these. 

4*  By  the  former  statutes  (except  the  case  of  a  booth  in  a  &ir  or  market,  by  5  dL^ 
E,  6.)  it  was  neoessiary,  in  order  to  take  away  xilergy,  that  the  robbery  should  \fQ-\n  a 
dwelling-house,  whereas  this  statute  extends  to  shops,  ijrare-hoasiBs,  &c.  tho  they  should 
not  he  adjoining  to,  or  be  any  part  of,  a  niansion-hotise. 

^  The  former  statutes  re(]uired  there  shodld  be  an-  actual  breaking  or  putfing^  in  fear, 
otherwise  it  wo6ld  not  be  a  robbery,  which  is  the  stealing' intended  1^  39  EUm.  cap.  15. 
as  appears  from  tfae4>reamble  of  th4t  statute;  bnt  by  this  statute,  if  the  goods  stolen  be  of 
the  value  of  five  shillings,  the  offender  is  busted  of  clergy  as  to  a  shop,  ware-honse, 
coach-house,  or  stable,  tho  there  be  no  breaking  or  putting  in  fear. 

3.  By  S3  H.  8;  and  1  B»  6.  clergy  was  not  takeli  away,  unlesi  there  were  some  per* 
son  in  the  house  pot  in  fear,  nor  ^  i>  db  6  f  .  6.  unless  soiile  of  the  family  were  in  the 
house  or  booth;  nor  1^  Z9  Elix.  unless  it  were  in  the  day-time,  and  no  person  i^tbe 
house;  so  that  if  &e  offence. %ere  committed  when  any  person  wSs  in^the  house,  if  not 
put  in  fear,  nor  oiie  of  tbc/fhrnily,  or  when  no  body  was  in  the  house,  if  it  were  in  the 
nigbt-tlme,  in  neiiher.of  those  easetr  vvas  clergy  taken  away  by  those  statutes;  but  this 
statute  takes  it  away  in  both  those  cases  asto  Shops,  Ate  r 

But  still  this  statute  ^omitted  to'mention  dweHing-bDcises  or  out-houses,  wherefore,  to 
supply  this  omission,  another  statute  was  made,  eiz. 

12  Attn,  cap.  7.  by  which  it  is  enacted,  "That  if  aAy  person  shall  feloniously  steal  any  * 
ihoney,  goods,  or  cnR.ttles,  dec.  of  the  value  of  forty  shillings:  in  any  dwelling-hbufe  or 
jout-house  thereto  belonging,  altho  it  be  not  brokenynor  any  person  therein,  or  shall  assist 
any  person  to  commit  such  offense,  and  ahall  be  convicted  by  verdict  or  confession,  or 
stand  mote,  or  will  not  answer  directly,  or  shall  challenge  peremptorily  above  twenty,  he 
shsU  be  debarred  from  the  benefit  of  clergy.**     See  anle,  wfle  atf,  519.       \   ' ; 

But  both  these  statutes  seem  defective  as  to  persons  outlawed. 


569 


HISTORIA  PI^CrrORUM  HQlBiOJfM. 


m 

Tliere  are  two  ezoeptionsy  that  are  added  hereunto. 

1.  The  fii^^t  is  really  true/nano^ly  when  it  is  iempu9  &«//t  within 
the  kingdom,  and  one  enemy  either  steals,  robs,  pr  plunders  the  house 
or  goods  of  another,  and  therefore  the  book  of  22  t^ssiz.  95.  adds  to 
the  definition  of  burglary  in  time  ofpeate^  for  in  time  of  war,  tho  these 
kindS' of  offenses  committed  by  those  of  the  s^me  party,  pr  those  that 
ar^  not  in  hostility  one  to  another  are  felonies,  yet  in  time  of  war, 
when  done  by  an  enemy,  they  put  on  another  name,  as  acts  of  hos« 
tility^  misprisions;  and  the  like,  . 

Jusfue,daium  ^eJeri. 

9.  The  second  is  onl^  supposititious,  namely  wh^n  it  is  done  in 
case  of  necessityj(y)  as  a  poor  person  that  in  case  of  necessity  for 
hunger  shall  breiak  and  enter  a  house  for  victuals  under  the  value  of 
twelverpenoe,  which  is  added  as  ah  exception  to  burglary,  by  CrompL 
fdl.  S3,  a;  and  HalL  cap.  99.  p.  255,  256  (r)  for  tho  I  do  agree  a 
judge  ought  to  be  tender  iti  such  cases,  and  use  much-discretion  and 
mpderation,yetthismustnot  pass  for  jaw,  for  then  we  shall  in  a  little 
time  let  loose  alt  the  rules'of  law  and  government,  and  burglaries, 
robberies,  yea  murders  themselves  shall  be  excusable  Under  pretense 
of  necessity,  and  we  shaU  fall  within  the  wild  doctrine  of  the  Jesuili" 
cat  casuists,  who  of  late  in  France  and  elsewhere,  upon  those  general 
misapplied  piaxinis  of  QuiCquid  neceinitas  cogitj  defendit,  and  in 
^  casu  txiremm  necessitaiis  omnia  stint  communioy  have 
[  566  2  advised  servants  and  apprentices,  ih^at  it  is  lawful  in  point 
of  consciience  to  steal  from  their  masters,  or  robihem  in  case 
they  rhake  them  not  sufficient,  allowances  of  meat,  drink,  or  clothes  : 
where  laws  are  settled,  there  are  .other  remedies  appointed  for  the 
relief  of  servants  against  oppressing- masters,  and  of  the  poor,hy 
complaint  to  .the<  magistrates  without  violating  the  established  laws 
of  kingdoms  or  states.(*} 

(y)  See  Orot.  de  /iir,  Ulli  ae  paeii^  LUn  H.  eap.  S.  K  6  &  T«  > 

(«)  New  EdiU  JI..489.     .    ^ 

{^)  What  our.  author  here  obeervos  is  midoubtediy  true,  that  the  plea  of  necessity  ought 
not  in  such  cases  to  be  allowd,  and  the  reason  is,  because  the  law  supposes,  that  no  man 
dan  in  a  well  govenid  ooromonwealth  be  driven  to  sueh  a  necessity ;  this  supp^ntion  is 
the  more  reilsonabl^  in  England^  where  there  are  so  many  laws,  and  such  large  soms 
yearjy.  collected  for  the  relief  of  the  poor,  as  are  more  than  sufficient  for  that  porposei  if 
ri^Hlly.  applied ;  yet  such  is  the  neglect  in  the  execution  of  those  laws,  that  it  were  to  be 
wished  some  expedient  were  found  but  to  render  that  relief  more  speedy  and  effeetnal, 
lest,  wlule  the  necesnty  be  real,  the  rclierbe  only  supposititious,  which  our  author  himself 
thought  wa9  oil-times  the  case,  notwithstanding  the  provisions  of  the  law;  (s<eit«  frtfac% 
to  his  dUeourn  touching  tfte  ptwtston  far  the  poor,)  which  niakes  it  reasonable  it  should 
be  allowed  as  an  argdm^ot  for  merey,  tho  not  «8  a  plea  in  justification. 


•  \    \ 
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CHAPTER  XLIX; 

"       •  •    ...      ■■        •..    •   ,• 

ov  ABsoir,  OR  triLFUi  BUBKiHO  or  Hoiraxis.. 

,  *  ■ 

Trel  felony  of  arson  or  wilful  burning  "of  houses  is  deseribed  by  my 
lord  Cokey  cap.  15.  p.  66.  to  be^the  maticioua  and  voluntary  burn* 
rng  thehouse  of  another  by  night  or  by  day. 

This  Was  felony  at  common  law,(a)  and  .one  of  the  highest  nature, 
and  therefore  by  the  statute  of  JVestm.  \.  cap.  15.  such  offenders  . 
were  not  replevisable;(6)  and  by  Brilan(c)  the  offenders  herein  w.ere 
burnt  to  death,  but  as  to  that  the  law  is  changed,  they  are  to  be 
hangfei  H^7  B.  2.  Coram  Rege  Sot.  SS.  NorfXd) 

By  the^  statute  of  8  H.  6. -cap. '6.  dispersing  of  bills  of 
menace  to  burn  houses,  if  inoney  be  not  laid  down  in  wixi--  f  567  } 
tain  place,*was  made  high  treason,  if  th^  houses  werebulrbed 
accordiiigly:  vkte  fiof.Par.'l5,H.  6.  n.  2S.  but  as  to  the  ti'easoa  it 
is  repeaid  by  the  statute  of  1:  JS.  6.  cap.  12.  and  1  Mar.  cap*  1;  but. 
the  felony  remains  still  in  cics^.the  bouses  be  burned.(e)  [1]     ^ 

In  cases,  of  wilful  burning  of  houses  the  indictment  runs,  Quodfe^ 
t6nicif'Voluntaril\fy  malitiosi  combtMsii  domum  wittioiit  sBLying 
domum  ntansionalemj  aa  in  case  of  burglary.  Cow  P.  C.p^  67. 

And  to  examine  this  felony  these   things  are^  ipquirable^  tnx. 

^)  3  H.  7. 10.  a.   '  (b)  3  Cti.  JnttiL  188.  (e)  cap.  9. 

<d)  By  the  Jaws  of  EtktUttn  it  WM  capital,  iticendiarii$  cofUkponaesto;  9uU  Leg» 
JSStAe^ften,  i.  6.  and  by  the  laws  of  Cmde  it  was.on^  of  thoee  capftal  offenate  for  whidd 
no  ransom  iras  aliowd.  Xjeg.Camtti,  /.  61.' 

(e)  Bat  since  by  the  9  tieo.  f .  cf^  33.  it  is  made  fcilony  withoat  benefit  of  oiergj^ 
knowingly  to  sen^  ^ny  letter  wHhoat  a  name  eubscribed,  or  signed  ^ith  a  fictitious 
name  demanding  moM^;  venison  or  other  Taluable  thing,  fhis  statute  is  amended  by 
jSlCat,27.  O'eo.  U^je.  16.  knowiogly  to  send  any  letter  without  a  name,  or  with  a^ctitboe 
'  namOy  demanding  money,  veni^n,  or  any  other  valuable  thing,  or  threatening  (wTthoot 
any  demand)  to  kill  any  of  tjie  liing's  subjects,  or  to  fire  their  hojiises,  ont-hQUses^  barns, 
or  ricks,  is  made  felony  without  benefit  of  clergy.  Vide  7  &  8  ^so.  IV.  f.  39,  s.  8.  Archb, 
PL  Sc  Ev.  m  Crim.  Law,  606.  - 

[1]  The  £ngU$h  otatotes  in  ^oe  at  present  are:  7  Wm.  IV.  4r  1  Vict.  c.  89. 4  8.  S  ^ 
6  FmI.  c.  38.  $  1.  7  &.  8  VicL  e.  Si.  §  1,  3,  4.  The  statute  7^8  Geo.  IV.  c.'37,  wholly 
fepe^Ls  the  statute  33  Hen.  VIH.  c  1.43  £/m;.  «.  13.  33  dt  38  Cor.  11.  c.  7.  9  Oeo.  I. 
c  23.  (The  Black  Act)  9  (?««.  IIL  c.  39  &  53  Geo.  III.  c  130;  and  the  statute  9  Geo: 
IV. «.  31,  wholly  repeals  the  statute  43  Geo  All.  e.  58.  (Lord  EUenborougVB  Act)  These 
statutes  de  not  alter  the  nature  of  the  ofience,  or  create  anj  new  ofience,  except  thatthcsy  ' 
extend  10  the  burning  of  other  buikiings  than  dwelIing-hou«es«  or  out^houses  paroel  there- 
of. See  Burn's  Just.  Vol.  I.  TU.  Burnhurt  99M  Ed.  1845.  See  Reg.  v.  Jones,  1  Car,  Sc 
jrtr,303.,3  Mood.C.  C.  30B.  Reg.  v.  England^  I  CarSSeXir,533.  Reg.Y.Paice,  I  Id.lS. 

For  the  United  States  SUtutes,  see  the  Act  of  Marei  3,  1835.  secU.  1, 3.  U,  3  Story'9 
U  S.  Laws,  e.  376.  p.  1999.  Peters's  Statutes  at  Lat^e^  voL  4,  p:  106. 

For  the  MassachuseiU  statutes,  see  Ret.  Stat.  e.  136,  sects,  1,  3,  3,  4,  5,  6,.  7,  8. 

For  the  ^ew  York  statutes,  see  iSsv.  StaL  657.  sects.  9  d^  10.  3  Id.  666.  sects.  1, 3,  3, 
4,5,6,7,8,9. 

For  the  statutes-^f  iVeeo  Jersey,  see  Statutes  of  New  JsrsOff^  (1847,)  l%t.  **  Crimes  and. 
Punishments,''  p.  365.  ' 

For  the  sUtntes  of  PeniiiyZeama,  see  /StrottfTf  Purd.  Dig.  I\t.  *^  Arson,'*  p.  90.  6  Ed. 
P.63.T  Ed. 

•F«r  the  ttatotef  of  Firgifiia»  tee  JBse.  Code,  cA.  171.  #ie(.  & 
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1 .  ^At  shall  be  said  domu9.   %.  YfhaXdamtu  of  another.    3.  What 
a  malieious  and  wilful  bumipg.    4.  What  kind  of  felony  this  ia. 
6.  Whether  lind  how  cle^y  is  a llo^irable* 
1.  What  ahaM  be  said  ifomttf  .[2] 

\fl]  Tb»  hw^diag  m  reipect  of  wUoh  the  ofienoe  is  oominitted,  miMi  eome  vithin  Xhm 
ordintfT  ohI  etUbUslied .  memimg  of  Uie  words  used  in  the  itatoteiu  Thft  mere  nsinf 
the  boiidnw  tot  %  psitieolsr  porposci  does  aot  <4ieee8ssrily  i^ltsr  the  nstim  of  the  bBtkl* 
ing.  JBbmorc  T.  A.  Britfeelb,  3  Jlsji.  4r  J^  514;  ^  B.if  Ot.AI^U&C  AnopenboDd- 
itig  m  a  field,  at  a  distanee  from  fnd  oot  of  sight  of  the  owner's  honsSi  thoogh  boarded 
rooad  and  eorered  in.  Rex  t.  JBKissa,  JMsed.  C.  C,  336 ;  a^art-hovel, eoDusting  of  a^stob- 
bM  roof  supported  bjr  aprif  fats,  ia  a  ^M  al  a  riislsnwi  from  othin-  biiildinf%  Rex  w.  Prnw*- 
rtU,  €  Can  ^  P.  402  was  held  not  to  be  witfahi  the  statate  of  7  H^.  IV.  ^^  1  Fseft. 
c.  89.  Bat  an  open  shed  in  a  fiLrm-jard,  eover^d  with  straw  as  a  rool^  wa4  MUxj, 
StaUitm^  1  Hood,  C.  C.  399;  Rix,  t.  amgkto^  5  Cor-  4r  P.555;  A^t.  Jemo^  1  Cmr. 
Sf  Kiu  303.  A  schooLxoom,  which  was  separated  ih>ai  a  dwellinr-hoase  hy  a  narrow  pM^ 
sage,  siboota-yard  wid^,  the  roof  q£  which  was  partl^x  ^nrerfaopf  07  f  hsft  of  the  dweOiog- 
.  boiise«  the  two  buildings,  together  with  soma  others  and  the  ooart  whkh  enclosed  thom^ 
being  rented  bj  the  same  person,  was  foled  to  b^  wall  described  as  mi  siit-ibBse.  R09 
y.  mmer,  Ru$§.  i^  Ry.  095^ 

Mm  to  howiar  t^  bomiagof  partiofadwcmngJKMiss^  J^^aoder-S  Ooo.  L  ^991)  maj 
bean  effenoa,  lee  Ndrih*$eu^9  EooCb  P.  C.  lOSl. 

A  common  gaol  was  hold^  to  be  a  house  within  the  same  stsiat^    DMraeMn'c 

bases,  3  BL  Rep.  683;  2  E09V0  P,  C.  1030.  &  C.    But  where  a  prisoner  set  fire  to  his 

ceU,  for  the  purpose  of  effeetiM^^  his  eseape,  and  such  intent  was  shown,  iiwas  held  in 

/few  Yerk  not  to  be  arson.    TU  Feefie  t.  Cottrctt,  18  Mfko.  JL  115;  so  also  ia  Rr. 

,  g^fita.  Csm.  ▼»  Paiay,  4.aBtt*«  iC.  109. 

,  A  cotton-mill  was  held  to  be  within  the  meaxiing  of  $he  9  Oee.  III.  c.  89.  s.  2 ;  Ans«. 
URuet.  493.  Buriking  a  schooUhooseis  i^rson  within  the  statutes  of  ComMcttCTtf  and 
Bhrylond.  8taUY:0'Brien^fiBootR.Sl6;  Joti£$J.0ungerfordtAO.dgJ.4QI^  Bqt 
is  no  crime  ai  common  law.    WoUoce  t»  Vsviigt  ^  Monr.  156. 

Cases  in  bofgUry  are  refbired  to  in  the  books  to  settle  #bat  is  4l  dweQing-hoosa,  with 
fsspect  to  arson.  7  Ilaiis*«  A6r.  134;  9  £M*t  P.  C.  1OS0 ;  Rex  w.McDomH^  Um. 
C.  Ca$,  46;  3  J/tuee.  on  Crimee^  489.  npte  t 

1.  A  dweOing-hoiyae,  at  common  law,  ihcludes  all  bdldingB,  and  apartments  under  the 
same  rae(  oocapied  with-it  for  any  purpose  whatboeftor.  Tbos^  a  waab-room  (Biarrew^s 
ease,  Moody* e  Cos.  374,)  under  the, same  roof  with  the  maifi  dwelUbg,  haviag  no  iateraal 
eommuftitedon  witJi  it,  was  hel<)  to  be  part  o^  it.  And  where  the  principal  dwelling 
and  a  stable^  cow«house,  cotlage,  anfd  bam  stood  in  a  Une  adjgining  each  other  under  the 
same  rooQ  in  the  order  of  which*  thej  are  named,  th^  barn  was  part  of  the  dwellings 
boose.    BroiDa*s  caiBe,  d.fasf, /'.  C.  501. 

3.  A  dwelljng.hoose  includes  all  boildings  and  apartments  under  the  same  rooC  how^ 
,  ever  and  by  whomsoever  occupied,*  which  have  a  dosed-and  covered  commnnidation  with 
it  Thus  a  son  liyinff  elsewhere  bad  a  shop  under  the  same  roof, with  his  father's  honae, 
baring  a  ooinmunicahon  with  it  thrpugh.the  cellar^  and  th€f  shop  ^as  held  to  be  piart  of 
the  fiiUier*B  bouse.  iS^fUnCo  cafe,  R,  Of  K.  109.V  A  tenant  had  a  sloeping^room  on  the 
first  fioor  and  a  w6rH««hop  in  the  garret,  {CorrJte  case^  1  LoocK^  237,)  aim  two  tenaata 
had  each  a  dwdUog-faoiise  and  shop  in  the  same  building,  having  a  commnnicalion  b^ 
tween  the  apartments;  the  shop  and^workshop  were  h^Id  to  be  part  of  the  dwcUing-houfo. 
{Rex  ?.  Baily,  1  JMosd.  33.)  The  same  pomi  was  alab  /lettled  )n  8ioek*e  case,  jLifR. 
185.;  and  in  Com,  v.  CAeas/ter,  7  JDsne  AJhr,  134.     ' 

3.  A  dweUiog-hoase  comprehends  all  boildiags  within  i^  curtilage  ocei^pied  with  it 
for  any  ptirpusei  although  not  undeir  the  same  roof,  doc  adjoining  to  it,  nor  having  anv 
closed  or  covered  cororounjcation  with  it— as  a  scbod-rooTOi  {Rex  .▼.  WiaiSFS,  JR.  ^  A. 
395;)  a  warehouse,  (HWferVease,  Moo*  lS;'LUhgt^o  case, IZ:  if  A.  357;)  chambers  over 
apresi,  shop  passage  and  lumber-room,  (Rex  <y.  ifancodk,  R.  ^Ji*\iO()  a  workshop, 
iRex  V.  Chalking,  R.  Sf  R.  334;>  ajgoose-hoiise,  {Rex  v.  tioybum,  R.  Sf  R,  360;)  a  barn, 
stable,  cow-boute,  aheep^housQ,  dairy-hoUsei  and  milk-bouse^   3  Int.  67. 

4.  It  comprehends  adjdining  boildmgs,  used  by  its- occupants  for  domestic  purposes, 
although  not^  within  the  cuHQage.  *  AU  ont^buildings,  as  bams,  stableai  dairy-hooset, 
adjoining  the  house,  are  looked  upon  as  part  of  it**  (1  Aae.  J6.  Bar^.  J5L)  *»Oot.lMMiM| 
adjoining  to  a  dwelling-hogse, and occapiad  aa 4 pafoel thArM^tfaoo^  then  ha  bo 


It  e^ztenidelb  opt  only  .to  the  ver7dv^UiDg-^ho!a9e,lmt.toaU.iM]tr 
houses,  ibat  ar«  pareel  thereof,  tlioi»ot  eoDtiguons  to  it,  or  nnder  the 
same  roof;  as  in  case  of  burgUry,  the  baroy  stable,  i»>wvhouise>  shec^it 
house,  daiiy-house, 'iitiU*boiise»  Co,  P.  C/p.  6^.  ll  K  7.  1.  &(/) 

(/}  The  words  df  the  book  m,  beeauBi  the  ham  ioa»  adjoi.hiii|r  u  (he  AoifM,  t<  iMt 
\Men  to  btfelanyi;  to  makto  Which  serTe  oar  author^s  purpose  we  are  not.  to  Qfiderstaiut 
thereby  its  faMDiog  contigaoast  but  being  so  near  the  house,  as  to  he  parcel  .thereof.  ' 


HMD  enolosore  9r  eiirtila«ei  mfty  still  be  eoikndertfdf  as  parts  of  the  maniiioiis'*  (9  'Etuk^ 
P.  C.  493.)  la.  Rex  ▼»  Breon,  (2  Ea$t^  P,  0.  501,)  ^he  principal  dwelUn^.hoQse,  sUUe, 
cow-hoQse,  cottag^i  and"  barn  adyoiniAg  eaqh  others  were-  held  tD^.be  ooe  dwelling,  ^nd 
sIthoQgb  the'  level  of  the  jreof  w^  4|nifbrm  throughout,  yet  it  is  plain  that  thej  wero 
diktinct  bidldings.  But  where  aa  odeopaat  of  a.  dweBing-hoase  oecapies  ab  adjeinmg 
building  fbr  other  than  domestio  purposes,  it  is  not  a  pari  of  ther  dweUing-boose.  This 
was  so  jield  in  Eggintan^e  case,  (2  ieaeHt  913;)  the^  principal  building  was  a  mandfte- 
lory*,  opctapied^jr  a  firm,  and  the  dwelting^huiise  of  one  cf  thapactnera  was  in  one  ofth^ 
winglk  As  there  was  no  oommnnieation'  between  thdm,  the  manafiratory  was  lield  to  be 
MjMirt  of  the  dwelling-house,    Seo«iilseAffft  48.p.56Ski^e[ll].    * 

The  question  whose  hodse  a  dwellingJiouse  is  in  respect  to  acsony  has  been  much  dis- 
cussed.  In  Holme'e  ease,  (2  Eaef^  P^  G.  1.027,  S,  t,  Cro,  Car.  376  j  &  C,  WUliam  Janep^ 
Bih)  it  was  keld,  that  the  iQalicious  burning  of  his  oWn  hous^  bj  a  lessee  i^  yoaiii* 
whereby  the  buildings  of  others  were  in  dagger  of  being  burnt*  was  not  fi  felony;  thut 
bi,  was  ndt  arson,  bat  was  4  High  misdemeanor,  of  whtdi-  the  ofl^der  was  coDTioted.' 
and  lor  which  he  was  punished  under  an  indictineiit  ftr  a  iblony.  It  has  been  doublea' 
idietber  lie  ooekt  to  ha.ve  bdeB>4$odncf(i4  nnder  soeh  an  iadietment,  bqt  no  question  faivi 
been  made  of  his  being  ihdict4ble  for  a  misdemeanor.  In  HafrWe  casoi  (2  JBSsst^  1025,) 
Mr.-  Justice  Fimkr  expressed  tb^-  opinion,  thif  thb  burning'  of  «  house  by  the  re?er- 
stoher,  which  was  occupied  4^  a  tenant  under  a  leased  is  not  the  burning. of  tfi« 
dweltiag-hoaie  of  another.  In  the  eame  case  it  was  keld^  that  where  the  widow  watf 
eolitled  to  dower  to  whem  it  had  iiot  bee&  set  off,  and  a  house  whtbh  bait  belonged  to 
her.  husband  subject  to  a  mortguw,  being  occitpied  by  a  lessee,  was  burnt  by  her,  it'wai^ 
arsbo.  In  ifi^iiKf^'s  case,  (3  JBirst,  P.  €M02f,  decided  1760,)  after  ihe  preceding,  it 
was  heid  not  to  be  arsen  where  the  mortgagor,  being  in  possession,  set  fire  to  his  house, 
fi>r  the  purpose  of>defirvudin?  insurers,  as  it  was  not  the  dwelling-house  of  another,  dee 
Bteeme*9  base,  (2  J?Mf,  P,  &  1026,  A  0. 1  Leaeh^  220,>  the  burning  of  his  own  house 
by  a  lessee  for  years,'  was  held  not  to  be  arson,  because  it  was  not  the  dwelling.house  of 
aaMheri,  In^  this  case  arsoh  is  riaid  to  be  an  offence  agatnsl  tAe  O0ss«fsiofi.  In  Ped* 
ley'9  case,  (2  JBs»<,  1026:  &  C.  Cafdi  218;  1  Leaeh,  940,  AID,  1782,)  it  waa>U,  that 
a  house  oecupied  under  a  lease  for  three  months,  was  that  of  the  lessee.  In  this  case  it 
is  said  also,  that  **  arsoa  i^  ^ti  offence  i^ainst  the  possession  of  ano^ert**  In  Ooaoan** 
caser(2  Eaet^  P,  C.  1021,  A,  D.  1786,)  where  a  pauper  burnt  the  house  in  which,  h^ 
wiLS  put  by  the  parijb-offi6ers,  lor  which- be  paid,  no  rent  and  in  which  he  had  no  right, 
it  was  held  to  be  arsod;  that  is,  it  was'ikeZd.to  be  the  bouse  of  anpther:  in  other 
words,  it  was  hdd  thai  the  parish  were  (he  occdpai)t&  In-  i7ieibiieft*«  oaae,,(2  Ea§t^ 
1034,^/1.  Z>.  1789,)  in  whick  the  indlctoient  did  not  allege  foikose  house  was  burnt  by 
the  defendant,  it  was  heUL  to  be  a  material. omission.  It  was  a  "house  ooeopied  by 
the  overseers  of  the  pcor  (or  the  accommodation  of  paupers,  by  one  of  whom  it  war 
burnt,  bu(  it  was  not  known  in  Whom  the  legal  estate  was.  It  wnaheld  that  it  might 
hav^  been  alleged  to  be  the  house  of  the  oVerpcers  of  the  poor,  or  of  persons -ita. 
kfuwn.  The  doctrine  as  laid  down  \>j  Mr.  £ff«t,  (JP.  C.  t>s}.2,  p.  1034,)  is,  that  the 
house,  motft  be  alleged  in  thi  indictment  to  be  that  of  the  pecson  **  who  may  be  faid-to 
occupy  9U0  jure.**  Thip  is  precisely  the  doctrine  as  to  burglary,  in  rfspept  to  wbieh  a 
d Weill  ng-hoUse  is  th^at  of  the  occupant.  In  a  case  subsequent  to  those  above  ^ted,  viz.- 
(Olofifield'e  case,  2  £^«t,  P,  C,  1034.^.  D.  1791.)  a  dWeHing.hou8e  belonged  to  the  oc^ 
eupant  of  the  house,  and  the  out-bniloings  and  farm  also  belonged  to  her,  and  she  alsa 
occupied  a  |)art  of  the  but-bdlldlngs  with  her  son,  who  separately  occupied  othelr  out- 
buildings with  the  farm,  of  which  he  took  upon  himseir.the'  sole  management  at  his 
owjn  rislrof  loss  or  inrofit.  One  of  the  out-baildinffs  in  use  of  both,  and  another  in  ^se  of 
the  BOA  only,  ware  bunit*    It  was  ^e(4f»  that  the  wUotment  must  allege  one  buildiog  to 
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.  But  if  the  bara  or  odt-tionse.te  not  pared  of  ft  dvrelting-hoQse,  it 
ier  not  felony,  unless  the  barn  have  hay  or  <^ra  tn  it,(^)  and  then, 
4ho  it  be  no  parcel  of  a  dvelKng-housey  it  is  felony^  4  Co.  Rep.W^  a. 
Bar Aam^s  case ji  but  if  tfie  b^rn  have  only  hay  in  it,  aqd  notcorn^ 
the  offender  shall  have  his  clergy,  but  if  it  hath  corn  in  it,  he  shall 
be  ej^cluded  Q^elergy.  €ho  not  parcel  of  a  dwelUng-hoiise.  Co.  P.  C 

p.  69.  ,  ■  .''';'*  •'•*-.•' 

.  The  burning  of  a  frame  of  a  house  was  no  felony  by  the 
common.  law,but.\8Eas  made  felony  by  the  statUteof  37  ff.  8. 
cap.  6.  but*  that  stands  ^peald  by  1  E.  6.  cap.  1^.  atid  1  Mar. 
cap.  1.        '      ,  ' 

The  burning  of  a  ^tac)c  of  com  was  no  felony  by  the  common  law, 
bdt  the  attenapting  of  it%as  made  £^lony'by  the  statute  of  3  &  4  £7,  6; 
cfljp.  5.,(A)  but  that  is  repealiby  I  Mar.  leap.  l.(f) 
"' 3ttt  by  tho  statute  of  43  Sliz.  cap.  13.  this  wilful  and  malicioas 
burning  of  any  barny.or'staQlrof  corn,  or  grain  within  the  counties  of 
Northumberland^  Cumberland^  Wesimortundy  or  DurAam/is  made 
felony  without  benefit  Of  clergy. (^)  ' 

■    IL  What  shall  belaid  the  bouse  of  anaMer.r31^ 

?    .  ''.•■'''         •      '..    ■      -•     ■ 

{g)  fini  by  23  &  23  Car.  3.  cap.  7, «"  It  is  (kdonj  m^lioioculy  to  bom  in  the  i^if  ht-tiiM 
apy  riok  or  stack  of  corn,  hay  or  gtn,in%  burnt,  or  othet'  out-bouses,  or  buildings,  or  kilns 
Whatsoever.**  So  that  now,  thp  the  barn  be  empty,  it  is  felony'; .  and  by  9  Geo.  I.  emp.'^ 
ole^Tgy  is  taken  anray^from  the  offepder.     ^ 

(A)  This  statute  does  not  make  the  attempt  fblony  geiieral|y«.but  only  wbere  dive^ 
.persons  to  the  number  of  twelve  are  aseembled  fo^  that  jMirpoee,  and  Continue  together 
fitf  the  8pao0  of  aa  hour  afte;'  proclamatidii  to  depart,  or  where  any  abo^  the  number  of 
two,  and  under  twelre^  shall,  after  prpdamatioki,  as  taforeaaid,  in  a' forcible. maooer  al^ 
tempt  the  etmei 

•  (t)  But  it  ifr  made  felony  by  ^  &  $3  Car,  3.  &ip,  7.  an^  $y  9  Ow.  l.  cap.  23.  il  is 
felony  without  bene6t  of  clergy  to  set  fire  to  any  house,  barn,  or  oi^oosc-or  to  aay 
hovel,  co6k,  mow,  or;  slack  of  corn,  straw,  hay  or  wood. 

(Jc)  By. I  Oeo>  I.  oap,  48.  it  is  felony  malicioubly  to  set  onjir^  any  wood;  underwood, 
or  coppice. '  By  this  statute  clergy  is  not' taken  aw^y;  but  b^'9.(?es.  J.  eflji.,SaL  it  is 
ftlony  without  benefit  of  olergy  to  cut  down  or  -dejAroy  any  trees  phinted-in  auy  avenae, 
orchaj^d, garden, or  pU.otati<}n-  See  Axchh.  Crim.. Ldio^  ^TiL  ** Arson,*^ p.  3 13, 10  hand'. 


jbe  th^.  building  of  both,  and  thcr  other  to  hte  that  o(  the  son..  Her^  it  was  JUiJ,  that  the 
bidldi^g  was  that  of  the  ocbupant 

In  Margaret  WaUU't  case;  iMoody^  C.  6. 334;  cited  3  Deao.  I4d6,>  it  was  r«^,  that 

in  an  indictment  for  arson,  a  dwelting-houso  may  be  described  as  in  possession  of  the 

actual  oocnpier;  though  his  possession  be  wrongful.    Ito  Holmii^a  case,  {Cr9.^  Car.  37SJ 

^  it  was  held,  that  possession  is  9  sufficient  tide.    80  Ih  flu  feople  v.  Fan  Bldrcumt 

2J9hfis.R.  105.  r'  ... 

In  the  EnglUhhi^  this  ^^uestlon,  tfi  to  whose  il  dwelling-house  b  u*  respect  to  arson. 


.whether  the  samd  shall  then  be  in  possession  of  tte  offender,. or  in  possession  of  any 
other  person,  with  the  intent  to  injure  or  defra,ad  aiiy  person,  shall  su^r  death."  This 
provision  ipakes  the  crime  the  same,  whether  it  be 'committed  by  day  or  nighjt,  and 
whether  it  be  the  dwelling-house  of  the  offender  or.  of  another.  The  burning  of  other 
buildings,  is  pot  upon  the  same  footing  in  the  ^ame  section.  M(fB8,  Cam.  Rep,  Tit 
**ilrson  and  Maliciaue  B^rning,'!^ 

..  [d]  At  oommon  law,  the  ofienpe  ^oould  not  b^  oommitted.by  a  party  in  burning  his 
own  house;,  and  si  person  seisbd  in  fiBe,,oc  but  possessed  for  yean  of«  house  standing  by 
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A  tenant-  for  years  of  a  hoitse  sets  fire  to  his  own  house,  thereby 
intending  maliciohsly  to  fire  the  house  of  B,  if  he  burn  his  own  house, 
and  also  thereby  burn  the  house  vf  B.  this  is  felony;  but  if  he  burn 
not  the. house  of  J9.  according  to  his  design,  but  only  burn  his  own 
house,  this  is  not  felony,,  but  a  great  misdemeanor,  for  which  ha  was 
set  in  the  pillory,  fined,  and.  perpetually  bound  to  the  good  beha- 
viour, and  yet  it  was  of  a  house  in  the  city  of  London^  and  laid  that 
h^  did  it  €&  int^tione  to  .burn  the  houses  of  others.  M.  \Q  Car.  !• 
B,  /7.V  Croke  ^11.  Holmt^a  case,  adjudged. 

III.  It  must  be  a  burning  of  a  house^of  another,[4]  therefore  if  .^^ 
sets  fire  to  the  house  of  B.  maliciously  to  burn  it,  but  either  by  some 


itself,  at  a  diatanoe  from  aU  othen,  oould  not  commit  felony  in  burning  the  aame.  %o  a 
man  ^  seized  or  poaaeneil  of  a  house  in  a  town,  who  burped  his  own  with  intent  to 
burn  his  neighbour*8,  but  in  the^'event  burned  his  own  only,  was  not  guilty  of  felony :  it 
was,  however,  certainly  an  offence  highly  ponishabre  in  regard  to  the  malice  thereof 
and  the  great  danger  to  the  public  which  attended  it,  and  the  offender  wa«  liable  to  be 
severely  fined  'and  imprisoned  during  the  Queen's  pleasure,  lUid  set  on  the  pillory,  and 
bound  to  l)is  good  behaviour.  1  Hawk,  e,  Sl9,  s.  Z\  Brttmt**  case,  1  Leach^  220,  4th  ed,; 
Hoinu*$  case,  Cro.  Car,  376.  cited  in  the  text  eupra. 

The  frequent  commission  of  th^  latter  offence,  and  the  very  serious  miichief  that  re. 
suited  from  its  being  merely  a  misdemeanor,  at)aat  attracted  the  attentioi^of  the  legis- 
lature; and  the  party  who  would  occasion  by  burning  his  own  possessions  an  injury  to 
another,  the  extent  of  which  in  many  eases  cannot  be  calculated,  is  now  guilty  of^a  felo-. 
ny :  formerly,  by  43  Geo,  III.  c,  58,  usually  called  Lord  EUentforoiu^h^a  Aet^  and  now 
by  7  WUL  IV.  &;  i  Vtcf.  c.  89,  t.  3. 

The  burning  must  be  done  unlawfully  and  maliciously  to  constitute  the  offimce ;  for  . 
if  it  be  done  by  mischance  or  negligenoe,  it  is  no  felony,  (3  Inst,  67.)  As  if  an  unquali- 
fied person,  in  sporting,  happen  to  set  fire  to  the  thatch  of  a  house;  or  even  if  a  man 
were  shooting  at  the  poultry  of  another,  by  which  means  the  house  is  fired,  that  is,  pro- 
tided  be  did  not.  mean  to  steal  the  poultry,  but  merely  to  conmiit  a  trespass,  for  other- 
wise the  first  intent  being  felonious,  th^  pvty  must  abide  all  the  consequences.  2  Eaiu*^ 
P.  C.  1019. 

[4]  If  a  man,  by  wilfUlIy  setting  fire  to  his  own  house,  burn  also  the  house  of  one  of 
his  neighbours,  it  will  be  felony.   iUx  v.  Robert,  2  E^'o  P.  C.  1031.    Box  v»  leaae.  Id. 
The  law  in  such  case  implies  malice,  particularly  if  the  party's  hbuse  were  so  situate    ' 
that  the  probable  cpnsequence  of  its  taking  fire  was  that  the  fire  would  communicate  to 
the  houses  in  its  neighbourhood.    Per  Parke,  J.  in  Sweetappie  v.  Jeooe,  5  B.  <jr  Ad.  31. 

2  ^ev,  Se  Man,  41.  8,  C.  BaWe  case,  3  CUy  HaU  B^.  85.;  $ed  nide  BUos  v.  7o6<y, 
fi  HfiR,  325.    Curtie  v.  Oodley  Hundred,  3  B,  ^  Cr,  24& 

Neither  a  bare  intention  to  burn  a  house,  nor  even  an  actual  attempt  to  do  it  by  put- 
ting fire  to  part  of  a  house,  will  constitute  the  offence,  if  no  part  of  it  be  burned;  but  if 
any  part  of  the  house,  &c.  be  burned,  the  offence  will  be  complete,  notwithstanding  the 
fire  be  afterwards  put  out,  or  go  out.of  itselC  2  EatVt  F.  C.  1020.    The  SUtU  v.  Sandy, 

3  JredeU,  R.  510. 

Where  it  was  proved  that  the  floor  near  the  hearth  was  scorched,  and  it  was  in  fact 
charred  in  a.  trifling  way,  that  it  had  been  at  a  red  beat,  though  not  in  a  blaze,  it  was 
held  that  the  onence  was  complete,    Reg:  v.  Parker,  9  Car,  ^  P.45.  ^ 

But  in  another  ease,  where  it  appeared  that  a  small  fagot  was  set  on  fire  on  the 
boarded  floor  of  a  room,  and  that  the  fiigot  was  neaily  consumed,  that  the  boards  of  the 
floor  were  scorched  black,  but  not  burnt,  and  that  no  part  of  the  floor  was  consumed,  it 
was  held  that  the  offence  was  not  complete.  Rex  v.  Ru$$,^d  C.  ^  JfoMft,  541.  Rex  v. 
Taylor,  1  Leaeh,  C,  C.  49.  Rexy,  Jvdd,  2  T.  R,  255. 

The  cases  lay  down  the  doctrine  generally  that  it  is  sufficient  if  the  house  be  on  fire. 
3  Jnot.  66.  4  BL  Com.  222,  CkiUy'e  note.  2>  Ease$  P.  C.  21.  s.  4.  Rex  v.  Taylor,  cited 
oupra*   The  Peeple  v.  CeMerol,  18  John$.  B^  115.    Bi|t  in  all  the  cases  where  this  gene- 
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accident  or  timely  pre^^eDtion  the  fire  takes  not,  this  is  do  felony,  tbo 
it  n^ere  a  maiicioos  attempt,  for  the  words  are  ineendit  and  eamhus^ 
sit,  bat  if  be  bad  bomed  part  of  the  bouse,  and  tbe  fire  is  quenched^ 


ral  doctrine  was  laid  down^  tfaer»  was  an  evident  intent  to  bom  down  the  faooaeu  Sed 
fu^re^  wliether  this  be  not  too  broad!/  stated  in  point  of  principle. 

Tbe  attempt  tb  commit  anon  is  a  misdemeanor  at  oommoa  law,  and  as  such  mmy  be 
ponisbed  severelj.  Rexw.  htfUiam^i'WiU.ILl99.  Bvmif  JmtLwtLl.tiL^AiUmfU.^ 

The-boming  must  be  with  intent  to  inhue  some  penon  who  is  not  identiSed  with  the 
defendant  Rex  w.Marck^  R.SfBL  182.  Rex  v.  FarringUm^  ^  ^  B,  907,  Rbx  ▼.  Qibmn^ 
U.iZS.  JenU't  ArtKCr.  Law,^  ed.3fS0. 

A*  to  tkgform  dfik§  ImdietmenL — In  describing  tbe  faoilding,  it  is  sufficient  to  nse  the 
language  used  kyihe  act  caJfing  it  a  boose,  Slc  aecording  to  tbe  fact  9  JEssCs  P.  C. 
1033.  Rex  ▼.  Norths  U.  Rex  V.  /Hmneean,  9  ITm.  sL  689.  ^  EaiCe  P.  C.  1090. 
lZ:«odk,C.  C.  69.8LO.  Rexw,  Winter,  R,  St R.  99S. 

The  name  of  the  owner  of  tKe  boose  most  oe  stated  in  the  same  manner  ss  in  barglair. 
Rex  Y.8Un4field,  9  EaH*9  P.  C.  1034.  The  Obm.>r.  Wade^  17  Pick.  R.  395.  Tke StmU 
y%  Roe,  19  Verm,  R,  93.  It  is  necessary,- therefore,  to  determine  tbe  party  to  whom  the 
premises  belong.  When  any  doobt  is  entertain«l  xm  the  sobject,  the  dimeolty  may  be 
ebi^iated  by  thor  insertion  of  se?enl  ooonts  to  eorrespood  with  the  eridence.  3  CkiL 
Or. /^  1136. 

'  If  the  premises  be  described  as  in  the  possession  of -J.  B.  proof  that  they  are  in  the 
posiessio;!  of  the  tenants  of  A.  S,  will  snpport  the  indictment  Rex  r.  BaU,  R.  Sf  BL 
O,  C.  30.    The  PeofU  t.  VaMmreum,  9  JoAns.  R.  105. 

So  if  the  possession  of  a  boose  be  obtained  wrongfoDy,  it  may  be  described  as  the 
l^oQse  of  the  wrongftd  occupier.  Rex  t.  Wallu,  Mood,  C.  O.  334.  The  People  t.  Gofes, 
15  Wend.  17. 159.  , 

The  parish  in  which  the  building  is  situated  must  be  stated  according  to  the  ftet;  « 
tariance  will  be^fataL  Rex  ▼.  Woodward,  Mood.  €.  C.  393. 

A  variance  between  the  day  stated  in  the  indictment,  as  that  on  which  the  offence 
was  committed,  and  the  day  proved  will  be  immtterial.  Where  the  indictment  alleges 
the  oifence  to  have  been  committed  in  tbe  night-time,  and  it  was  proved  to  have  been 
committed  in  the  day-time,  the  judges  held  tbe  tariance  to  be  immateriaL  Jlear  t.  JCfn- 
ton,UMaotfP,C.ibsn.  ,-  ,' 

It  is  necessary  to  avCr  that  tbe  defendant  **  felonious^,  unlawiuny,  and  inalicious^/' 
mt  fire,  &c.  9  EaeVe  P.  C.  1031.   Rex  t.  7\»msr,  R.^  M.C.C.  339.   Chapman  ▼. 
Com.5  Wftort.  JZ.497. 

'  It  was  not  necessary  to  aver  in  an  indictiDent  on  the  statute  9'Oeo.  I.  c,  99.  for  setting 
fire  to ahay^staok,  that  the' stack  "was  thereby  burnt"  Rex  v.  Salmon,  R,S^  R.C.C, 
96.  9  Jlusi.  <7r.  ^  JIf.  994.  &  O. 

In  an  indictment  on  the  same  statute  £at  the  same  ofibnoe,  it  is  no  answer  to  the  chAige, 
that  tbe  prisoner  had  nomalioe  in  spite  to  the  owner  of  the  stack;  nor  that  ibo  stack 
stood  upon  his  ground«  if  it  w^as  not  his-property.  Jd, 

An  indictment  for  setting  fire  to  a  ba^ge,.'the  property  of  another,  ought  to  contain 
an  averment  that  it  was  done  wHh  an  intent  to  injure  the  owner.  Rex  v.  Smithy 
4Car,SfP,Se9.  > 

An  indictment  on  the  sUtote  of  7  Jr  S  GeoAV.  e.  30.  §§  9. 17.  for  setting  fire  to  a  bam 
aiid  a  stack  o£  straw,  charged  tbe  oflfences  to  have  been  committed  **  felooioesly,  eobin- 
tarUy,  and  maliciously;**  instead  of  feloniously,  anfaiqfikUvf  and  tnalicionsly,  held  bad. 
The  prisoners  had  set  fire  to  a  stack  of  stubble,  (which  m  CamhridgftHro  b  called 
haulm;)  thev  were  indicted  on  a  first  indictment  for  setting  .fire  to  a  ** stack  of  straw :** 
HeU,  that  this  was  not  straw.  And  on  their  being  again  indicted  for  setting  fire  to 
**  a  stack  of  straw  called  haulds'*  the.iudge  intimat^  that  to  convict  them  upon  socb  a 
count  would  not  be  safo :  and  the  verdict  in  -consequence  was  taken  upon  other  counta 
charging. tke  setting  fire  tp  a  barn  and  a  wheat  stack.  Rex  v»  Reader,  4  Car.  4r  P*  345b 
Ry.  4*  M.  C.C.  939.  S.C. 

An  indictment  on  tbe  same  stat  §  17.  charged  a  party  with  setting  fire  to  a  **  stack  of 
barley  of  the  value  of  XI 00  of  R.  P.  W.:"  Meld  good,  altbough  the  words  of  the  statota 
creating  the  offence  use  **any  stack  of  com  or  grain:**  HM  alsb,  that  the  woids 
••  R.  P.  W.'*  sufficiently  stated  the  property.  Amp  v.  fi^Ortiw,  4  par.  4r  P.  54a 
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j>r  goes  ont  before  the  whole  house  bebtvued,  it  is  felony.  Co:  P.  C 
/?.  66.  Z>oft.  cap;'l05.(/)[5]         ^ 

It  must  be  a  wilful  and  n^alicidtui  burning,  otherwise  it  is  not 
felony/but^nly  a  trespass. 

And  therefore  i[jl.  shoot  unlawfully  in  a^hand-gun,  suppose  it  be 
at  the  cattle  or  poultry  of  B.  and  the  fire  thereof  sets  another's  house 
on  fire,  this  is  not  felony,  for  tho  the  act  he  wsis  doing  were  unlaw- 
ful, yet  he  had  no  intention  to  burii  the  house  thereby,  against  the 
Opinion  of  Z)a//.  cop.  105. /7. 1270.  (m)  '^  ^ 

But  if  ^.  have  a  malicious  ikitent  to  burn  thel  bouse  of  J9.  and  in 
fiettihg  fire' to  it  burns  ihe.  house  of  J9.  and  C  or  the  house  of  B.  es« 
capes  by  sctoe  accident,  and  the  fire  takes  in  the  house  of  C.  and 
burneth  it,  tho  %^.  did  not  inrteiKl  to  burn  the  house  of  C  yet  in  law 
it  shall  be  said  the  malicious  and  wilful  bcirning.  of  the  house  of  C. 
jgiul  he  may  be  iddicted  for  the  malicious  and  wilful  burning  of  thd 
house  of  C.   Co.  P.  C.,p.  67.(w) 

An  infant  of  about  fourteen  years  of  age  or  under  may  be  guilty 
of  nudicious  burning  of  houses,  if  by  circunistances  it  can. appear  he 
knew  it  to  be  evil.[6]' 

Before  me  at  Nor/olkf  a  boy  about  the  age  of  fourteen -years  was 
arraigned  upon  two-  several  indictn^ents  for  malicious  and  wilful 
burnihg  of  two  several  houses^  the  first  was  his  own  father's,  and  it 
appeared,  that  when  he  had  secrelly  carried  fire  into  the  barn  is^nd 
fired  it,  he  falsly  charged  another  with  the  fact,  and  upon  the  boy's 
accusation  he  was  imprisoned,  tiH  it  appeared  dearly  he  was  not- the 
ofiender:  this  boy  was  afterwards  together  with  his  father  and  his 
other  children  entertained  at  a  neighbour's  house  in  charity^  and 
the  boy  watching  opportunity,  when  none  were  in  the  bouse  but  a 
child  in  the  eradle,  carried  fire  out  of  the  kitchen  into  a  room  of  fhr- 
zes,  and  set  fire  in  it  and  went  out,  and  thus  burnt  a  second  house, 
ai^  the  child  in  the  cradle;  for  both  these  he  was  questioned,  and  at 
length  confecfsed  freely  the  whole  circumstances  of  both  facts; 
be  was  indicted,  and  upon  his  arraignment  pleaded,  and  upon  [  570  ] 
bis  trial  craftily  insisted,  th&t  he  was  uncter  fourteen  years 
of  age;  but  I  directed  the  jury,  that,  it  appeared  by  the  circumstan* 
ces,  that  his  malice  supplied  tns  age,  for  it  appeared,  that  he  under* 
stood  the  eyil  of  the  fi^st  offense  when  he  did  it  so  secretly,  and  yet 
charged  another  wrongfully;,  but  if  there  hM  been  any  doubt  of  the 
first  burning,  yet  be  could  not  biit  be  conusant  that  the  second  burn* 
ing  was  a  great-  crime,  when  he  saw  another  formerly  chained  by 
him  with  the  first  )>urning  committed  as  for  felony;  but  yet  for  my 
farther  satisfaction,  and  in  respect  the  boy  seemed  very  little,  I  took 
farther  examination  touching  his  age,  and  his  father,  being  by,  freely 

' .      .  ■  ' 

(0  New  Edit,  p.  506.  (m)  Aid. 

(it)  See  the  case  of  Cole  and  Wdod(mrM^  StiUe  TV.  VoL  VI.  pi  323. 

-^- . : U-: . p. . 

[5j  See  qnti  wU  No.  [3].  f6]  Sfte  tadtp.  2%  naU  [S]. 
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confessed  and  was-contentio  swear,  that  he  was  above  foorteen  and 
near  fifteen  years  of  age,  and  he  was  convided  and  executed. 

IVi  What  felony  this  is. 

And  it  seems  unquestionable,  that  the  burning  of  a  dwelling-house, 
or  any  part  thereof  or  any  out-house  pari  thereof,  was  a  felony  at 
common  law,  and  so  was  also  the  burning  of  a  baril  with  hay  or  com 
in  it,  tho  not  parcel  of  a  dwelling-house,  but  standing  at  a  -distance. 
Co.  P.  C.p.  67.   U  H.7.  l.i.[7] 

y.  But  as  to  the  point  of  the  not  allowan<^e^f  clergy  therein,  there 
may  be  some  matters  to  be  examined :  certain  it  is,  that  at  this  day 
clergy  is  not  allowable  to  a  party  convicted  of  wilful  and  maliciena 
burning  of  a  dwelling-house,  or  of  a  barn  with  corn  i  quod  vide  11 
Co.  Sep.  34,  CotiUer*e  case  adjudged  per  omnes  Justie*  Plow. 
Com.413u  Co,  P.  C.p.%li  and  the  <»nstant  practice  hath  been  lo 
deny,  clergy  to  those  convict  ofthis  crime;  quodvid^  in  the  reso- 
lution of  PouUer^e  case. 

And  the  statute  o{  4  ^  5  P.  ^  M.  cap.  4.  takes  away  clergy  from 
all  aecessaries  before  to  the  offenses  of  wilful  burning  anydwelling- 
hou3e,  or  of  any  bslrn  then  having  ck)rn  or  ^ain  iu  the  same ;  and 
surely  they  took  the  law  to  be,  that  the  principal  was  by  law  ousted 
oi  his  dergy,  or  otherwise  they  would  not  have  dusted  the  accessary 
of  his  clergy. 

But  then  the  question  remains^  what  it  was  that  ousted  the  prin- 
cipal of  bis  clergy. 

By  the  statute  of  ^^  Hi  8.  cap.  1.  clergy  was  ousted  from 
[  571  ]  all  persons  found  guilty  of  wilful  l)urning  of  any  dwelling- 
houses  or  barn,  wherein  any  grain  or  corn  should  happen  to 
be,  sind  from  all  persons  found  guilty  of  abetting,  aiding  or  coun- 
selling thereof,  viz.  accessaries  before;  except  persons  in  order  of 
subdeacon,  or  &bove. 

The  statute  of  1  B.  6.  cap.  12.  as  to  divers  offenses  therein  par- 
ticularly mentiond,  which  are  for  the  most  part  also  included  in  the 
statute  of  2S  H.  8,  carried  the  exclusion  of  clergy  farther,  viz.  as  to 
standing  mute,  or  not  directly  answering,  but  mentions  not  at  all 
wilful  burning  of  houses,  or  barns  with  grain ;  and  enacted,  that  in 
all  other  cases  of  felony  persons  indicted  shall  have  Jtheir  clergy,  as 
they  should  have  had  before  1  i£  8. 

So  that  by  the  act  of  1  E.  6.  clergy  was  restored  to  burning  of 
bouses  and  barns  with  coro^  notwithstanding  the  statute  of  23  H,  8. 
or  any  other  statute  n^ade  since  the  first  year  of  Henry  VIII.  and  if 
the  ousting  of  the  principal  in  arson  from  his  clergy  rested  upon  the 
statute  of  23  H.  8.  then  the  statute  of  1  E.  6.  had  reator^d  him  to  his 
clei^y. .  •  J 

The  solution  therefore  of  this  matter  is  upon  Iwo  accounts. 


[7]  See  State  ▼.  Stewart^  6  Conn.  JR.  47{  iSimjptOfi  t.  Com.  5  W.  ^  &  lUp.  365; 
Cam,  V.  Van»haach^  l6  Man,  R,  105;  Com.  v.  Macomber.3  Id.  354;  Com.  y,  Squkt, 
1  MkUf.B.258i  CQik.r.  Wad$,  17 i^A  12.395. 
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1.  6(\me  have  thought  Ihat  the  wilful  burning  of  houses  was  not 
within  clergy  by  the  comm'oa  law,  nor  by  the  statute  of  25  £.  3* 
cap,  4.  because  it  ^as  au  hostile  act,(o)  and  therefore,  as  until  the' 
statute  of  4  H.  4;  cap.  2.  Insidialorea  viarum  fy  depopulatares 
agrorum  joined  with  another  felony,  and  so  found,  were  ousted  of 
their  clergy,  because  savouring  of  acts  of  hostility,  W  inceriifiafores 
domorum  were  even  by  the  common  law  ovisted  of  clergy  before  the 
statute  of  23  H.  8.  and  so  are  not  restored  to  clergy  by  the  genital 
clause  of  the  statute  of  1  El  6.  and  this  I  remember  was  delivered  as 
the  reason  of  the  exclusion  of  clergy  from  wilful  burning  by  Mr.  At- 
torney Noi/f  8  Car.  1.  in  the  king's  bench,  and  seemed  to  be  assented 
to  by  the  co.urt. 

But  I  think  thi^  will  hardly  help  the  matter,  1.  Because  tho 
possibly  clergy  might  not  be  allowd  at  common  4aw  to 
wilful  burninj^,  yet  the  statute  'of  25  E.  8.  cap.  4.  pro  [  572  ^ 
c/ero  extends  clergy  to  aU  treasons  and  felonies  touching 
other  persons  than  the  king  himself,  and  bis  royal  majesty.  2. 
Because  then  as  well  a  burning  of  a^barn  with  hay,  as  a  barn 
with  corn,  would  be  excluded  from  clergy,  for  the  one  is  as  hostile 
as  the  other. 

2.  Others  have  thought  that  the  statute  o(  4  fy  5  P.^  M.  cap.  4. 
taking  away  clergy  from  the  accessaries  before,  doth  take  away  by 
necessary  Consequence  the  clergy  from  the  principal,  for  it  were  not 
reason  to4hink  the  accessary  be/ore^  should  be  iii  a  worse  conditidn, 
tbap  the  principal  offender,  and  therefore  virtually  and  impltcatively, 
and  by  necessary  consequence  it  takes  away  .clergy  from  the^  princi- 
pal in  all  those  cases,  where  it  takes  it  from  the  accessary '&e/br«; 
and  besides,  if  the  principal  had  his  elergy;  the  accessary  could 
not  be  arraigned,  and  thifl  I  think  is  true^  tho  this  case  needs  not  this 
help.  '^ 

But  I  think,  and  so  is*  the  book  of  1 1  Co.  Sep.  34, 35:  that  the  statute 
of  25  H.  8.  c€tp.  3.  which  extends  to  take  away  clergy  ki  all  those  cases 
which  were  witbm  23  H.  8:  cap.  1.  and  particularly  recites  that  6f 
burning  houses  andbarus^with  grs^in,  and  fartherektends  that  exclu- 
sion to  standing  mute,  not  directly  answering,  challenging  above 
twenty,  I  say  that  statute  of  25  H.  8.  was  in  great  part  repealed  by 
the  statute  of  1  E.  6.  and  is  entirely  revived  by.  the  statute  of  5  ^  6 
E.  6.  cap.  10.  not  only  as  to  the  point  of  ousting  clergy  upon  exami- 
nation,(j9)  but  qIso  as  to  the  exclusion  of  clergy  in  those  cases  men- 
tioaed  in  the  act  of  25  H.  8.  wherein  burning  of  houses  and  barns 
with -corn  is  expresly  mentioned,  so  that  consequently  this,  statute  of 

(o)  And  solnterpretativoir  a  felony  trucking  iht  permm  of  the  king  himtelf^  which  by 
that  statute  was  ousted  of  cUfgy, 

(p)  Tbia  rektea  to  the  aecond  clanae  of  the  25  If.  8.  cap,  X  wherebj  it  ia  prortded  that 
if  any  pteraona  he  indicted  in  one  county  for  ateating  gooda  in  another,  and  atand  mutet 
or  cholienge  peremptorily  above  twenty,  or  will  not  directly  anawer,  they  ahall  be  put 
from  their  clergy  in  like  banner,  aa  if  they  had  been  tried  and  found  guilty  in  the  aame 
eouiity,  where  the  offcnae  waa  committed,  if  it  appear  to  the  juaticea  by  the  evidence  or 
on  exaro'mation,  that  it  waa  auch  a  felony,  aa  if  found  guilty  thereof  in  the  county  where 
commiUed,  they  would  hme  loat  their  clergy  by  th«  33  if.  8.  cap.  1. 
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5^  6  E.  6.  reyiring  the  statote  of  25  K  8.  repeals  the  general!  tjr  of 
that  Claude  in  1  E.6.  whereby  clergy  was  kt  in,  in  all  caees  there 

riot  enumerated. 
[573]      Apd  consequently  the  periods  of  this^  case  of  clergy  in 

wilful  burniog'stand  thus.  ,  \ 

1.  Before  23  H.  &  clergy  was  allowable  therein  by  force  of  the 
statute  of  2^  E.  3<  pro  eltro. 

2.  After  23^  H.  8.  until  2$  H^  8.  clergy  was  allowable  for  the  ac- 
cessary in  all  cases,  and  for  the  principal  in  all  cases,  but  finding  hiai 
giiilty. 

'.  3.  After  35  ZT.  8.  until!  E.  6.  clergy  was  taken  away  from  the 
principal  as  well  where  he.stands  mute,  uot  directly  answers  or  chat 
lenges  above  twenty,  as  where  he  is  found  guilty. 

But  the  accessaries  as  well  before  as  after  were  to  have  clergy. 

4.  Afier  1  E.  6.  ti^l  5  fy  %  E:  6.  when  the  statute  of. 25  U.  8.  was 
revived,  both  prindpal  and^  accessaries  haid^  their  clergy  in  all  cases 
of  burning. 

5.  After  5  fy  6  B.  6.  till  4  8r6  P.fy  M.  cap.  4.  the  principal:  was 
excluded  in  all  cases,  .wherein  he  was  excluded  ^by  the  statute  «f  25 
H.  9.  as  well  where  he  stood  mute,  challenged  above  twenty^dkl 
not  directly  answer,  as  where  found  guilty. (g) 

But  the  accessaries  before^  as  well  as  after^  had  their  clei^. 

6.  By  the  statute  of  4  ^  5  P.  4*  Af.  cap,  4.  until  this  day,  ac6essa- 
ries  before  are  excluded  of  clergy  in  all  cases,  but  accessaries  a/ler 
have  their  clergy. 

Biit  yet  there  still  remain  two  doubts.  ' 

1.  Whereas  the  statute  of  4  4*  5  P.  4*  M.  cap*  4«  extends  to  oust 
clergy  from  the  aceessary^as  well  if  he  beattaipted  as- convicted,  and 
eonsequeiitly  if  outlawed,  he  shall  not  have  clergy,  because  it  is  aa 
attainder;,  the  statute  of  25  H.  8.  extends  only  to  finding  guilty^ 
challenging  above  twenty,  standing  knute,  or  not  directly  answering, 
and  it  seems  in  attainder  of  the  principal  by  outlawry  he  shall  have 
bis  clergy;  therefore  ^t/a?rf,,  whether  an  attainder  by  outlawry  ousts 
the  principal  of  clergy'upon  the  statute  of  ^3  or  25. ti,  8. 

2.  Whereas  the  statute  of  4^  ^  S  P^tr  M.  cap.  4.  hath  no 
[]  574  3  Exception  of  persons,  in  the  order  of  sub-deacon ;  but  acces- 
saries before  are  dusted  of  their  clergy  in  all  csLses  by  that 
statute,  tho  jn  prd^rs. 

Yet  by  the  statute  of  25  H.  8.  which  is  relative  to  the  stamte  of 
23  H.  8.  principals  in  the  order  of  sub-deacon,  oi  abov.e,  have  their 
clergy  in  the  case  of  arson,  for  by  the  statute  of  23  H,  8.  blergy  is 
saved  to  men  in  orders,  where  ^und  guilty;  and  by^ the  statute  of 
25  H,  8;  in  cases  of  standing  mute,4'C.  they  are  basted  of  their  clergy 
as  if  found  guilty,  in  which  case  men  in  onlers  had  their'clergy,  and 
so  the  reviving  of  the  statute  of  25  H.  8.  by  that  of  5  4*  6  E.  $.  leU 
in  men  in  orders  to  their  clergy  in  case  of  arson,  which  seems  to 
make  this  absurdity,  that  the  principal. in  arsbn  shall  have  the  bene'* 

(9)  By  3  &,  A,  Tf.  ^  if.  clergy  it  taken  ftway'ia  otee  of  ontlawry  alio.    . 
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jGc  of  cletgy  if  in  orders,  btit  the  accessaries  be/breyiho  iit*  orders, 
are  excluded  by  t()e* general  penning  of  the  act  of  4  fy  5  P,  fy  M. 

And  lierein  there  w|ll  arise  a  difference  as  to  men  in  orders,  in  re- 
lation to.  the  benefit  of  clergy,  between  the  case  of,.being  principal  ia 
wilful  burning  of  houses,  and  the  case  of  being  principal  in^  robbery 
in  or  near  the  highway,  or  robbing  in  jbl  dwelling-house,  putting  the 
dweller  in  fear,  or  murder  of  malice  prepense;  ipf  the  act  of  1  E.  6. 
tap.  12.  excludeth  them  frooa  their  clergy  generally  without  e;xcep.tioii 
of  men  ia  orders,  tbo.tbey  were  excepted  by  the  statutes  oJf-23  and ' 
25  H.  8. 

'  But  this  statutie  of  I  JE.  6.  making  no  mention  of  burning  of  houses, 
the  exclusion  of  them  from  clergy,  if  resting  upon  the  statute  of  25 
H.  8.  revived  by  5  ^  6 \fi.  6.  excepts  them.[8]  . 

"    '  .    ■       .    . 

[8]  The  Sttiie  v.  Seahom^  4  D^v,  R.  305 ;  Cmn,  ▼.  PMcy,  4  CkiWi  Rep,  109;    See  ante 
ehaf,i4yp,  611^  note  [L]        r  '      ; 


CHAPTER  L. 


[576] 


concerning'  telonies  bt  f  b'e  common  law,[1}  reX'Atikg  to  the 

BRINGINO.  or  SELONS,  TO   JUSTICE,  AND  THE  IA(F£DIM£NT8  THEBfi- 
OF,    AS    ESCAPE,;   BREACH    OF    PRISON,    AND    RESCUE ;     AND    FIRST 

TOUCHING  ARRESTS.[2]    "  '      . 

'■  ■  ..■••/ 

I  coMi^  now,>according  to  the  method  propounded,  to  consider  those 
.felonies  that  relate  to  the  public  justice  of  the  kingdom  in  bringing 
malefactors  to  their  due  punishment,  and  the  impediment^  thereof 
and  they  are  principally  three;  viz^     I.  By  thp  party  arresting  or 


.   [9}  At  to  ArresU,  lee  ooL  9,  dk.  10,  J  1»12, 13,  and  noU$  thereto. 

.[1]  **l^elohiea  in  England^  comprised  originally  every  species  of  crime  which  occa- 
sioned the  forfeiture  of  lands  and  gbods.  At  common  law,  in  addition  to  the  Crimes 
moFQ  strictlv  coming  wider  the  head' of  treason,  the  chief,  if  not  the  pnly  felonies, 'were 
'murder^  mflislanghter,  arson,  burglary,  robbery,^ rape,  sodomy,  mayhem,  and  larceny. 
By.  sta^utes^  however,  ronning  f)rom  the  earliest  period,  new-  felonies  were,  from  time  to 
time,  created;  till  finally  ^oi  only  almost  every  heihoiis  offence  against  person  or  pro- 
perty, was  included  within  the  class,  but  it  was  AeM  thtft  whenever  judgment  of  life  or 
member  was  a^zed  by  statute,  the  offence  to  which  it  Was  attached,  became  felonious  by 
implication,  though  the  word  felony  was  not  used  in.  the  statute."  In  this  country,  with 
a.  few  ezceptioriiB,  the  common  law  classification  has  obtained;  the  principal  felonies 
being  received  as  they  origihally  e^istod,  and'their  number  being  increased  as  the  exi- 
gencies of  society  prompted.  In  New  Yorker  however,  felony  by  the  revised  statutes  is 
construed  tp  mean  an  offence  for  which  the  offender,  on  conviction,  shall  be  liable  by  law 
to  be  punished  by  death,  or  by  imprisonment  in  a  State  prison.  (^Rev.  StaL  N.  Y,  Part 
TV.  Chap.  IL  Title  7.  s.  30.)  A|)d  jn  Virginia  it  eomprehends  all  offences  below  trea- 
son which  occasioned  a  forfeitore  of  property  at  common  (aw,  all  so  denominated  by 
statutes,  and  all  to  which  statutes  have  annexed  capital  punishment  or  confinement  in 
the  penitentiary,  »eepting  those  which,  though  .subjected,  to  the  lattor  punishment,  are 
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as  reacua  of 
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impiwHiiogi  as  Tolontajy  escapes.    2.  B7  the  party 
impri^ODedy  as  breach  ot  prison.    S.  By  a  slrai^r, 
felons. 
Andiu  this. order  I  shall  ezamine  these  effenses;  but 

or  may  be  declared  miideineanoffi  bj  the  itatiites  cmting  tbeov.**  Bariar  w.  Cmu  2  Vir- 
gipia  Ca9e9^  12$;  Whart.  Ask.  Crim,  L.  1, 2. 

Felonj  u  suppoeed  to  come*  from  the  Sajnm  /e2,  whieh  sifnifielli  fierce  er  enaei;  at 
which  the  Yerb/ctt  cigmfieUi  to  throw  down  or  demoliahv  and  Ibe  nibalaiitive  of  that  aajne 
if  uaed  to  signify  a  mouotaiii  /oogh  and  uDcohivated.  Bui  the  aanie  word,  with  m  littls 
TariatioD,  maoeth  throogb  moat  of  the  Eoropean  Ungaagea,  and  aignifieth  more  ^eoe- 
rallj,  an  oflfeoee  at  large;  and  the  Saxdn  wohi/acflan,  signifiiielh  to  iSead,  wadfeUm^a^ 
an  offence  or  faihire;  and  althoSgh  fdemy^  aa  it  la  nowbeoooie  a  technical  term,  sigm- 
fieth  in  a  more  restrained  aenae  an  ofieoce  of  a  high  natare,  yet  it  ia  not  timited  to  c^pa.. 
tai  ofiencea'only,  hot  still  retaineth  somewhat  of  thia  larger  Acceptation;  for  petit  laroenj' 
is  felony,  although  it  is  not  capitaL    PunC9  Ja$L  J\L  •'Felony,*'  99U  Ed, 

According  to  Sir  Henry  8pelman*$  obserration,  ii  aignifieth  soch  an  offence  (bt  whicb, 
doriog  the  roadal  institotion,  a  man  ahoold  loae  or  forfeit  his  esteto;  which  he  derives 
of  two  northern  words,  fee,  which  sign^fieth  the  fluQ  lead,  beneficiary,  estate;  and  laia, 
whjdi  signifies  price  or  yaloe. 

Up(m  the  whole,  the  only  adequate  .definifion  of  felony  aeema  to  be  this,  Tix.  ^  aa 
offence  which  occasions  a  total  forfeiture  of  either  lands  or  goods;  or  both«at  the  commoa 
law,  and  to  which  capiul  or  dker  poniabment  n^y  be  ao^radded  according  to  the  de- 
gree of  guilt   4  BL  Ciim,  94,  95. 

The  idea  of  felony  is,  however,  so  generally  copneoted  with  that  of  capital  puiiiahmentt 
that  it  aeema  hard  to  aeparate  them,  and  to  thia  usage*  the  interpretetiona  of  law  new  con- 
form. For  if  a  atatdte  makes  any  new  ofienoe /ir(ofiy,  the  law  implies  it  ahall  be  paniafaed 
with  death,  (viz.  by  hanging,)  aa  well  aa  by  torieiture.  See  \  Ba^  e.  41.  a.  4;  9  JdL 
c.  48.  .  •  , 

Where  the  statute  declares  that  the  offender  shall,  undeiT  the  particular  circumatanciea, 
be  deemed  to  have  feUminuly  committed  any  act,  it  makea  the  offence  aMony,  and  im  • 
poses  all  thp  common  and  ordinary  conaequenceo  attending  a  felony.  Ktx  ▼•  Joftssen, 
3  M,  Sf  SeL  556.  And  though  a  statute  make  the  doing  of  an  act/eZontoirSi  yet,  if  a 
subsequent  act  make  it  penal  only,  the  latter  is  consider^  as  a  virtual-repeal  of  the  for- 
mer.   1  Hawk.  e.  40.  $^5, 

AW  felbni^  are  several,  and  cannot  be  Joiilt  so  that  a  pardon  of -one  felon  cannot  4>>^ 
charge  another;  but.  the  felony  of  one  man  may  be  depenident  u[A>n  that  of  lanotber,  and 
(he  pardon  of  the  one,  by  a  necessary  consequencei  enure  to  the  benefit  of  the  other,  aa 
in  cases  of  principal  and  a^essary,  &.e. 

•The  Masaachuaette  Commissienera,  in  their  Report,  enumerate  as  feloniea  within  the 
provisions  of  their  code,  treason^  murder,  arson,  rapSf  malicious  burning,  carnal  abuse  of 
a  female  child  under  ten  years  of  age,  burglary,  tjobbery,  larceny,  kidnapping,  child, 
stealing,  ^nd  the  offence  of  assault,  or  assatilt  and  battery  in, the  first  degree.  And  in  a 
note  they  add  that  the  meaning  6f felony  aa  by  them  defined^ta  liniited  to  the  use  of  the 
word  in  their  code,  and  is  not  to.  be  confounded  with  the  common  law  [signification  of 
the.  same  term,  **  whatever  that  meaning  may  be,  for  it  b  a  ipatter  of  no  l%le  difficulty 
to  settle  it"   Rep.  tit.  •*  Explanation  of  Terms."  ..  ^  . 

\Vhere  one  is  found  gUflty  of  acte  which. amount  to  a  ielony,  though  not  charged  to 
be  done  feloniously^  he  cannot  be  sentenced  as  for  a.  misdemeanor.  Commonwealth  t. 
Kingsbury,  5' Man,  106.  Commonteftaltk  v.  Roby^  12  Pic J;.  496.  Commomoeallk  v. 
Macomber,  3  Jlfass.1254.  .       ,   . 

If  acte  amounting  on^y  to  a  misdemeanor  are  charged  to  be  done  feloniously,  the 
accused  cannot  be  convicted  of  the  misdemeanor.  CqmmonweaHh  j.  Newtll^  7  Ifats. 
245.  But  see  Com.  t.  Squire,  1  Met,  258«  Thel'eople  v.  Jackeint,  3  J^iWe  iV.  T.  Rep. 
92,     The  People  v.  Wkiie,  22  Wend.  175. 

Statutes  are  to  bccouptrued  so  as  not.to  mohiply  felonies,  unless  tuch  construction  is 
supported  by  express  words  or  necessary  irapKcation.  Commontoe^lih  v.  Afaessi^, 
3  Maes.  254.  257.  CommoniceaUh  j.  Barlow,  4  MaO«  R.  439.  It  would  be  such  an  im- 
plication  if  the  statute  provided  for  the .  puniahment  of  acceasaries  afler  the  Act  to  the 
pffence  in  question  as  distinct  offenders.  lb,      , 

A  conviction,  judgment  and  ezecotioii  upon  one  indictment  for  a  ftlony  no^  capital,  ia 
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sary  prelimiQary  thereqnto,  I  shall  first  consider  of  arrasCs  and  im- 

{>risonmei:it  for  capUalolBfen^es^by  whom  it  may  bedoQe^an^  where 
awful. 

Arrests  of  malefactors  are  of  two  kindsi  1.  Either  by  persons 
thereunto  by  lawidepated,  or  2.  By  private  persons. 

And  the  fortner  is  -agaia  of  two  kinds.  'Either,  I.  By  process  of 
law,  or  2.  Vtriute  officii. 

The  former  again  is  o(  two  kinds,  1.  Either  -by' process  iii  th'e 
king'$  name,  2.  Or  by  warrant  in  (Jie  name  of  a  judge  or  justice 
thereunto  authorized,  and  that  either  in  writing  or  one  ienu3. 

I  shaH  pursue  this  lordec,  and 

I.  Shall  begin  .with  the  first  of  these,  namely,  arresting  by  virtue 
of  the  king's  writ.  .     . 

Regulai-ly  no  process  issues  in  the  king's  name  and  by  his:  writ  to 
-apprehend  a  felon  or  other  malefactor,  unless, there  be  ah 
indictment,  or  matter  of  record  in  the  court  upon  which  the  [676  } 
writ  issues.  -  -^  ,        .    '   . 

Anliently  Ihe  process  iipon:  an  appeal  or  an  .indictment  of  felony 
.  .was  only  one  Capias,  and  thereupon  an  Exigent^  22  ^ssiz.  81. 

By  the  statute  of  25  £.  3.  cap.  14.  there  are  to  be  a  Capitfs  and  an 
•Slias  with  a  command  to  the  SheriflT  to  seize- the  goods  of  the  felon^ 
and  then  ati  ExigenL    > 

But  it  should  seem  by  the  book  of  S.*  H,  5,  6.  that  thip  statute  ex- 
tended not.  to  felony  of  death,  but  that  there  should  he  only  one 
Ccr/?ia«,  and.theii  an  £ari^6n/. 


a  bar  in  Tenneuee  to  all  oUier  indictro^ts  for  fefpnios  not  capital, ^omnuited  previotfB  to 
such  conviction,  jfid^ment  and  ezeeqtlon.   CrtnthaiD  v.  ThtSiatt^  Mart!  Sf  Yerg,  123. 

Under  ao  indictment  for  horae-steaiin^,  it  was  held  that  to  Constttnte  a  felony  there 
must  ba  a  trespass  in  the  original  taking.    T%e  SiaU  v.  Bruden,  3  Overton,  68. 

In  A!ho  York,  if  a  prisoner  confined  in  the  county  prison*  on  a  convictioi^  of  petit 
•larceny,  break  prison,  it  is  a  felony  for  'nrhich  he  may  be  sentenced  to  imprisonment 
in  the  State  prison  for  a  period  no(  exceeding  fourteen  years.  '  The  PeopU  t.  DmU^ 
8  Johns.  4A9. 

It  is  felony  ftr  a  rooA  who  efopes  wilih  another's  wife,  t^  take  his  goods,  though  at  the 
solicitati^l^ofthe  wife.    The  People  y.  SchuyUr^  B  Cou>.  512. 

It  is  very  m'ocb  to' be  doubted  whether  a. per  son-  ought  ever  |o  be  convicted  of  a  felony 
on  the  uncorrdbofated  testimony  of  a  prosecutpr,  who  claims  Uie  property  in  question  to 
^hich  the  defendant  also  claims*  title.  Wliere  the  transaction  was  attended  with  none 
of  .the  usual  concomitants  of  larceny,  as  concealment,  for  example^  the  court,  opoQ  ton- 
▼iction,  ordered  a.  new  trial.    The  l^te  r.  Kane,  1  itfeCprd,483. 

In  this  country,  where  conviction  of  a  felony  does  not  work  a  forfeiture,  a  qivil  action 
is  not  merged  in  a  felony.    Robinion  Y,.Culp^  jCofUt,  Rep,  331. 

It  seems  that  one  guilt^-of  a  felony  should  be  proceeded  against  criminally  before  a  civil 
action  can  be  brought,  because  he  should  not  be  convicted  of  a  felony  except  on  «  direct 
charge  of  a  crime.    lb,  "         "    .' 

'  '  Wild  becB  remaining  in  (he  tree  where  they  have  liv<ed,  are  not  the  subject  of  felony, 
though  the  tree  is  on  Uie  land  of  another  who  har  confiued  them  in  it  Wmllio  v.  JHease, 
3  Binney  R,  646. 

A  slave  in  South  Carolina  can  commit  a  felony/   T%e  State  v.  Wright,  4  McCord,  353. 

A  mere  solicitation  to  commit  a  felony  is  an  offence,  whether 'it  Is-  committed  or  not 
The  People  v.  Bu$h,  4  ITtWs  N.  Y,  Re^,  133.  ' 

U  has  been  held  in  New  York  that  petH  larceny  is  not  a  felony.  Carpenter  y.  Nlxon^ 
5  HUl  R.  260.    Ward  v.  the  Peojile,  3  Id.  395. 
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BiH  b7  the  statute  of  6  H.  6.  cap.  1.  if  Ji.  de  B.  in  tomiiaiu  & 
be  indicte^  in  the  king's  .bench- in  MidcUeseXfAhere  shall  go  oat  one 
Capias  into  -  MiddteseXj  another  into  S.  and  each  shall  have  six 
week^  at  least  between^he  Teste  and  return;  and  upon  Nbn  inventus 
returned  then  an  i5;2ri/^n/.' 

But  if  he  foe  not  named  of  another  county,  then  it  seems  only  one 
CUpias  shall  issue,  where'  the  party  is  indicted,  and  upon  thai  an 
Exigent:  this  statute  wais  made  during  the  king's  pleasure;  but  by 
(he  proriso  in  the.  statute  of  8  H.  6.  cap.  10.  it  seems  to  be  made 
perpetual  ,  -     ; 

By  the  statute  of  8  H.  6.  cap.  10.  \iJl.  dcB.  in  com.  S.  be  indicted 
or  appealed  mc^TTt-^.'before  justices  asssigned,  there  shaj)  go  out 
first  a  Capias  in  Com.  W.  and  i\pon  Non  inventus  returned  a  Capias, . 
with  proclamations  incomes,  having  tbi^e  months  at  least bettveea 
the  7V^/eand  return,  or  otherwise  no  Exigent  to  issue;  but  the  pro- 
cess in  the  king's  bench  is  excepted. 

But  this  statute  only  extends,  where  the  party  is  indicted  in  another 
cotmty,  than  where  coQversaut. 

By  the  statute  of  6  E.  3.  cap.  il.  justices  ^f  oy^and  terminer 
may  issue  process  against  felons  in  a  foreign  county,  an(i  these 
procesises  ought,  or  at  least  may  i^nd  are  most  fit  to  issue  in  the 
king's  namq  under  the  Teste  of  the  chief  judge,  for  which  pup- 
pose  all  clerks  of' assizes  have  a  special  seal,  and  issue  their  pro- 
cess in  the  king's  nam^  in  ease  of  felony,  where  they  go  to  thd 
outlawry^  tho  some  other  warrants  are  tnade  in  the  name  of  the 
judge. 

And  in  all  cas6s  the  king's  writs  are  directed  to  the 
C  577]-  sheriff,  and  he  executes  the  writ  himself,  or  by  his.  warrant 
under  seal  to  the  baili0s; 

And  upon  these  writs  the  sheriff  or  his  bailiff  may  break  open 
doors  to  take  the  offenders,  for  they  are  fo^  the  king  and  preiBerya- 
tion  of  the  peace,  and  therefore  include  a  non  omittas  propter  ali- 
qxidm  libertatem;  quodvide-SCo,  Rep,92,a.  ^ 

And  in  this  case  the  sheriff  or  his  bailiff  may  require  any  per- 
sons presept  to  assist  him  in  execution  of  the  writ,'  and  he  that 
refuseth  to  assist  him',  is  indictable  and  punishable  by  fine  and  im- 
prisonment 

11.  The  second  kind  of  arrest  is  by  warrant  under  the  seal  of  the 
justices  thereunto  authorized,  as  justilces  of  oyer  and  /ermtner,  or  of 
gaol-delivery,  or  justices  of  peace.  <: 

And  herein  these  things  are  considerable:  1.  What  are  the  es8en-> 
tials  of  such  a  warrant,  without  which  it  is  void  in  law.  2,  Who 
may  grant  a  warrant  to  apprehend  a  felon.  d«  To  whom,  and  4.  In 
what  order  or  method  it  is  to  be  granted,  or -5.  Executed,  and  in 
what  case. 

1.  As  to  the  first' of  these. 

It  is  necessary  that  such  warrant  express  the  name  of  the  party  to 
be  taken:  for  a  warrant  granted  with  a  blank  and  sealed,  and  after 
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filled  lip  with  the  D&me  of  the  party  to  be  taken  is  void. in  k v. 
JDali/cap;  in. p.- 329.(a) 

It  must  be  under  aeal,  thb  some  haire  thought  it  sufficient  if  it  be 
in  writing. subscribed  by  the  justice,  DalL  cap.  117.  p:  358.  vide. 2. 
Co.  Inslii.  supra  statutum  de  frangeniibus  prUonatHf  p»  591.. and 
the  failing  in  these^hings  will,  make  the  warrant  void,  and  subject 
the  officer  tp  a  false  imfprisonment;  tho  in  some  cases,  the  want  of 
due  formality  may  be  UameaUe  in  him  that,  makes  th^  Warrant, 
yet  it  will  not  tberefoire  subject  the  officer  to  a  false  impriabnment,  if 
the  matter  be  within  the  jurisdiction  of  bim  that  makes  it;  as  for 
instance,  .  .     >  .  .  '       * 

s    A  warrant  by  a  justice  to^«pprehend  J.  S*  to  answef  such  matters 
as  shall  be  objected  against  him,  w  parte  domini  tegia^  without  ex- 
pressing the  certainty  of  th6; crime,  this  is  not  regular,  Lambar(P$^. 
justice  95;  as.  2  Co.  hiBtit^  591.  615.  tho  Mr.  Dalt:  cap. . 
Wl.  p.  dj29.  gives  instances  of  such  warrants  granted  by  [578] 
Pophqm  chief  just jce. ,' .    .  ' . 

And  therefore,  if  before  commitmeni  a  person  .so  apprehended 
should  bQ  r€tmoved  into  the  kin^s  bench^  by  Habeas  'CpirpuSy  upon 
such  a. watrant,  or  should  be  committed  u^oQ  such  a  general  Mit^ 
iimiisf  he  should  be  discharged^  or  in  case  he  should  be  reseued 
>  upon  such  an  apprehension  by  i»uch.a  warrant',  or, be  volnnti^rily  let 
go  by  him  that  apprehends  him,  (tho  it  may  be  the  tru^  cause  of  the 
warrant  were  felony,)  yet*  it  not  being  e;xpress^din  the  warrant,  such 
ai)  escape  or  such  a  rescue  would  not  be  felony. 
^  Yet  it  may  excuse  the  officer  in  false  imprisonment,  if  the  tfue 
cause  were  felony,  or  any  jnisdemeanOr  within  th^  cognizance  6f 
him  that  makes  the  warrant,  for  it  is.  but  an  erroneous,  not  a  void 
warrant,  and  it  is  not  reasonable  to  suppose  the  officer  should  be 
conusaht<^f  the  formalities*  of  law,  or  advise  with  counsel  upon  all 
occasions, .whether  the  warrant  were. in  strictness  of  law  regular, 
especi^stlly  in  such  a  case  ^here/the  error  of  this  nature  hath  been 
seconded  with  cominon  practice;  but  of  this  more  heTeaf^er. 

2.  As  to  the  persons,  that  may  grant  a  warrant  for  apprehending 
a  felon.     .    '    • 

The  xhief  justice  of  the.  king's  bench  or  any.  other  judge  of  that 
court  may  iss^ie  a  wai^ant  in  his  own  name,  for  the  apprehending 
and  bringing  before  him  any-person  touching  whom  oath  is  made  of 
a  felony  conitnitted,  or.  of  suspicion  of:  fslony  upon  him,  into  any 
county  of  England  and  WaleSf  for  they  are  intrusted  with  the  ton- 
servation  of  the  peace  through  all  England^  and  are. more  than 
justices  of  peace  or  oj/er  and  ierminer;  and  this  hath  been  usual  in 
all  ages. 

But  to  ,avoid  the  trouble  to  tbe  country  in  bringing  up  offenders 
they  usually  direct  their  warrants  to  apprehend  the  parties,  and 
bring  4hem  before  some,  justice  of  peace  near  adjoining,  either  to  be 
examined  or  bound  over  to  the  sessions,  and  farther  to  be  proceeded 
against  according  to  law.  ^ 
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And  thos  their  warranty  aught  to  run  in  tjases  of  surety-  of  the 
peace  or  gooii  behaviour  against  a  person  in  another  county,  fhan 
where  they  are,1)7  reason  of  the  statute  of  ^1  Vac.  cap.  8. 

Justices  (^(  4>yer  and  terminer  may  also  issue  their  war- 
|[  579t^  rants  in -the  counties  within  their  comnyission  for  ai>pl'ehend- 
ing  felons  or  other  inalefactbrs,  orj  for  surety  of  the  peace 
within  their  limits^ ;  qumre,  whether  they  may  not  issue  theit*  warrants 
for  ^nyindicted  of  felony  within  their  precincts,  tho  they  are  abroad 
fa  a  foreign  county,  by  the  statute  of  5  E.  3.  before  mentioned  ? 

Justices  of  peace  may  abo  issue  Iheir  warl'ants  within  the  precincts 
o(  their  commission  for  apprehending,  persons  charged  of  crimes 
within  the.  cognizance  of  the  sessions  of  the  peace,  and  bind  them 
over  to  appear  at  the  sessions,  and  this>  thd  the  offender  be  not  yet 
indicted*.  •     ' 

.  And  therefore  the  opinion*  of  my  loi^d  Coke^  4  Inst  it  177.  is  too 
strait^-lac^  in  (bis  case,  and,if  it  should  be  received,  would  obstruct 
the  .peace  and  good  ordet  of  the  kingdom;  and  the  book  of  14  ^.  8. 
16.  upon  which  he  g^rounded  his  opinion,  was  no  solemn  resolutiW, 
but  a  sudden  and  extrajuelicial  opinion,  and  the  defendant  had  liberty 
40  inend  his  plea  as  to  the  circumstance  of^time^  to  the  end  it  might 
be  judicially  settled  by  deiiiurrer; which  was  never  done;  apd  the 
constant  pipactrce  hsith  obtained,  contrary  to  that  opinion;  quod  vide 
Datt.cQp.\\l,{b) 

'  And  whereas  my  lord  Coke^  ubi  suproj  saith  also,  that  a  justice  of 
peace  upon  oath  made  by  ^,  of  a  felorty  committed,  and  ttiat  J9.  sus- 
pects i%.  and  shews  his  cause,  cannot  issue  a  warrAnt  to  bring  i?. 
De/ore  him  for  farther  examination,  arid  thereupon  commit  or  bind 
him  over  to  the  assi;ies  or  sessions,  becaUse.it  must  be  the  proper  sus- 
picioh  of  ji,  himself,  and  .tf.  liiay  arrest  him  upon  the  score  of  his 
own  suspicion,  but  not  by  warrant  of  the  justice;  I  think  the  law  is 
not  so,  and  the  constant  practice  itr  all  places  halh  obtaihed  against 
it>  and  it  would  be  perhiciods  td  the  kingdoqi  if  it  should  be  as  he  de- 
livers it,  for  mafefactors  would  eseaj^e  unexamined  and  undiscovered; 
for  a  man  may  have  a  probable  and  strong  presumption  of  the  goilt  . 
of  a  per^oh,  whom  yet  he  cannot  positively  swear  to  be  guilty. 
,   Therefore  Lthink,^  that  if  Ji,  makes  oa^h  before  a  justice  of  peace 
of  a  fdony  coniiniitted  iti  fact,  and  that  he  suspects  B.  and 
[  580  ]  shews  pro^Me  cause  of  Suspicion  the  jdstice  may  grant  his 
warrant  to  apprehend  jB.  and  to'  bring  him  before  hiro,  or 
some  other  justice  of  peace  to  be  examined,  and  to  be  farther  pro- 
ceed^ against,  as  to  law  shall  appertain;  aifd^upon  this  warfant  the 
constable,  or  be:  to  whom  the  warranf  is  directed,  may  arrest  hiniy 
and  if  occasion,  be  may  break  doors  to  take  him,  if  within  a  house, 
and  wiH  not  Upon  demands-render  himself,  as  well  as  if  ix  were  an 
express  and  positive  ^charge  of  felony  sworn  by  •/?.  against  him,  and 
so  hath  common  practice  obtained  notwithstanding  that  opinion  :'viVe 

statute  fVesim.  1  eap.li.{d)  IS  E.  4.  9*  o» 

ib)  New  EdU.  p.  Sm  ,     {e)  2  Cq.  ln$trp.  IBS, 
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But  a  general  warrant  upon  a  complaint  of  a  robberjr-to  apprehi^hd 
all  persons  suspected,  and  to  j>rin|^  ^hem  before)  fyei  wa&  ruled  void, 
and  fals^  imprisonment  lies  against  him  that  .takes  a  man  upon  such 
a  warrant,  A  34  Car.  \.  upon  evidence  in  acase  of  Justice  Swallow^s 
warrant  before  justice^ jRo//. 

If  j1,  hath  committed  treason,  tho  the  justices  of  fhe  peace  have 
no  cognizance  of.it  as  treason,  yet  they  have  cognizance  of  jt  as  a 
felony,  and. as  a  breach  of  the  peace,  and4herefore  a  justice  of  peace 
upon  information  upon  path  m^y.i^ue  hi^  warrant-to  take  him^  and 
may  take.'his  examination,  and  cpmmit  him  to  prison. 

•^.commits  a  felony  in  the  county  of  JB.  and;  theh  goes  into  the 
county  of  C  upon,  information  given  to^a  justice  of  peace  of  the 
county  of  C.  he  niay  issue,  his  warxant  to  .tiike  him,  may  take,  his 
examination,  and  commit  him  to  gaol  in  the  county  of  C.  (torn 
whence  he  may  be  removed  by  Habeas  Cot^pu^Xo  tbe  coimty  of  J9. 
for  histriai.  ^  \        . 

.  If  ^.  commit  a  felony  in  the  county  of  B.  and  jupon  a  warrant 
issued  against  him  by  a  justice  of  peace  in  theJcounty  of  jB.he  is  pus- 
sqed  and  flie^  into  the  county  of  Ci  and  there  Is  taken,  he  must  not 
by  virtue  of  that  Warrant  be  carried  to  a  justice  ef  peace  of  the  county 
of  B.  where  he  committed  the  felony,  but  to  a  justice  of  peace  in  ttie 
county  of  C.  where  he  was  taken.  ^        ' 

But  if  iS.  were  taken  by  the  warrant  in  the  coilnty  of  ^  aiid,  brealc 
away  into  the  cqunty  of  C,  and  be  there  taken  upon  freish 
suit  by.  them  that  first  took  him,  he  may  be  either  brought  [  581  3 
to  a  justice  of  the  county,  of  C.  where  he  was  last  taken,  or  ^ 
before  the  justice  of  the  county  of  J5;  by  whose  warrant  he  was  first 
taken;  for  in  supposition  of  law  be  was  always  in  custody:  vide  du' 
Matur,  13*  E.  4.-9.  a. 

Ut^.  be  in  commissioR  of  the  peace  in  the  county  of  B.  and  hap- 
pen to  be  in  the  county  of  C  and  there  complaint  is  made  to  him  of 
a  felony  in  the  county  of  B,  where  he  is  in.  commission,  ^s  he  can* 
not  issue  a  warrant  out  to  apprehend  the  party,  so  neither  can  he  ini- 
prison  in  the  county  of  C  because  an  act  of  jurisdiction,  but  he  ma'y^ 
take  an  oath  of  a  party  robbed  in  pursuance  of  the  statute  of  27  SKz^ 
or  he  may  take  an  examination,  or  information,  or  recognizance  in  a 
fQi;eign  county,  but  canpotcompel  them  by  imprisonment.  P.  7  Car. 
1.  Crokei  n.,3  Helyar's  case,((/)  Dalt^  cap.  6.  and  ll7.(e) 

But  if  t/f.  be  a  justice 'of  peace  in  two  adjacent  counties,  tho  by 
several  commissions,  as  the  recorder  of  ikrndfon  ia,  nothing  is.  more 
usual  jfor  him,  that  whilst  .he  lives  in  one  county  to  send  his  warrants 
to  apprehend  malefactors  in  another,  and  to  send  them  to  Newgate, 
which  is  the  common  gaol  of  both  counties,  London  and  Middlesex. 
.  3.  Touching  the  persons  to  whom  a  wanant  may  be  directed. 
'  The  justice  that  issues  the  warrant,  may  direct  it  to  a  private  per- 
son if  he  please,' and  it  is  good ;  but  he  is  not  compellable  to  exe^ 
oute  it,  unless  he  be  a  proper  officer.  14  H.  3. 16.  DalL  cap.  117. 
p.  332.(/) 

{jt)Or%.Cw.%ll.  («)jrei»JMil.fb95  4r675.  (/)  JVm  JMil.p.577. 
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The  warrant  is  ordinarily^  directed  ta  the  sheriff  or  eonstabtes,  and 
they  are  indictable,.and  sriibj^ct  thereupon  to  a  fine  and  ioiprisonnQeDt 
if  they  neglect  or  refuse  it.     • 

If  directed  to  the  siieriff,  be  may  make  a  warrant  to  his  Wiliff  to 
execute  it,  .     .    , 

If  to  a  constable)  tithing-m&n,  Src*  be  must  execute  tt  hinoself,  and 
may  not  substit^e  another;  ^ut  he  may  call  any  persons  to  assist  him, 
and  they  a/d  bound  to  assist  him,  and  ^re  indictable  if  they  neglect 
or  refusj6  to  assist :  pide  DalL  ^bi  supra. 

'  If  directed  to  the  constable  of  2>.  be  isnot  bound  to  «z- 

£  5S3  3  ^tite  th^  warrant  out  of  the  precincts  of  his  constable  wick, 
but  if  he  doth'  it  out  of  his  constable  wick,  it  is  good ;  and  so 
it  was  ruled  in  Norfolk  in^an  action  of  trespass. 

4.  Touchiog  the  order  in  granting  it 

.  1.  It  is  coiivenient,  tho  not  always  tiecessary,  to  take  an  informa- 
tion upon  oath  of  the  person  that  desires  the  warrant,  that  ji  felony 
was  pommltted,  that,  he  doth  snspect  or  knowV*  <^'  to  be  the  felon; 
Hod  if  sQspected,  ihen  to  set  down  the  causes  of  fus  suspicion. 

.  9.  If  th^  diarge  of  the  felony  he  positiye  and  express,  then  it  is  fit 
to  bind  the  party  by  recognizance  to  prosecute,  before  the  wammt 
be  issued.  i  . 

But  if  it  be  only  a  charge  of  suspicion,  and  the  business  requires 
farther  examination,  then  it  is  neither  necessary  nor  fit  to  bind  over 
the  party  td  jHnsecute;  for  possibly  upon  the  bringing  in  of  the  party 
accused,  and  farther  examioatidn  of  the  fact^  there.may.be  cause  to 
discharge  him,  and  thus  I  think  tAr.  Dalian  to  be  intended,  ca/».  117. 
p.  ^34.(^)  the  case  before  chief  justice  J*/einming'. 

3.  The  warrant  jnay  issue  to  bring  the  pai^y  before  the  justice  that 
granted  the  warrant  fq^ecially,  and  then  the  officer  is  bound  to  bring 
him  befofe  the  same  Justice;  but  if  the  warrant  be  to  bring  him  be- 
fore any  justice,  theq  it  is  in  the  election  of  the  officer  to  bring  him 
before  what  justice  of  the  county  he  thinks -fit,  and  not  in  the  election 
of  the  prisoner.    5  Co..  Sep.  59.  6.  Foster^ a  case. 

5,  Touching  the  demeanor  of  the  x>fficdr  in  executing  tho  t^arrant 
If  it  be  a  warrant  for  felony,  or  a  warrant  for  the  surety  of  the 

peace,  the  officer  may  break  open  the  door,  if  he  be- sure  the  offender 
Vi  there,  if  after  acquainting  theqi  of  the  biisiness,  and  demanding  the 
prisoner^  he  refuses  to  opea  the  door,  tho  the  party  be  not  indicted; 
and  this  is  the  constant  practice  against  the  opinion  Of  my  lord  Coiire, 
4  Inst  177.  quod  vide  DaU.  cap.  117.  p.  333.(A) 

And  so  it  is  if  the  warrant  be  only  upon  suspicion  of 
[  583  ]  felony,  as  hath  been-  said  before,  for  in  both  eases  the  pitv> 
cess  is  for  the  king,  and  therefore  a  Nan  omittasis  implied, 
and  he  that  diligently  cohsiderett^- the  statute  olWest.  I.  cap.  15.(t) 
and  the  statute  of  2  4*  3  P.  4*  M.^ap.  10.  ^iil  find  that  soi  imprison* 
ment  may  be  made  by  the  justice,  as  well  for  suspicion  of  felony,  as 
for  an  absolute  charge  of  felony,  and  that  as  well  before  indictment 
as  after.  ' '        •    j 
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•  And  by  the  book  of .  1 3  ^  4.  9.  a.  A  matt  th^t  arrests  upon  sns-^ 
picion.  of  feionyy  may  break  open  iloors,  if  the  party  refu3es  upon, 
demand  to  open  theob^  aqd  much  moire  may  it  be  done  by/  the  ju3tice's 
warrant.    .       ,.         .         ' 

If  the  officer  be  demanded  he  must  show  his  warrant,  but  if  he 
doth  it  viriuie  officii  as  a  constable,  ^e*  it  is  sttffident  tq  notify  that 
he  is  the  constable,  or  that  he.  arrests  in  the  king's  name.  Dali,  ubi 
sufiruj  6  Co.  Sep.  54.  a.  9  Co,  Sep.  §9.  a.  Mackally'*s  case.  ' 

jLastit/j  What  is  to  be  done  after  the  warrant  sieryed,  and  when 
the  pecson  adiuiiied  is  broiigbt  I^efore  the  justice  thereupon. 

If  there  be  no  cause  to- commit  him  found  by  the  justice  upon 
examii)ation  of  the  fact^  he.  may  discharge  him. 

If  the  case  be  bailable,  he  may  bail  them. 

If  be  have  no  bail,  or  the  case  appears  not  to  bd  bailaUe,  he  must 

commit  bun«  .     C      ,  . 

-  And  being  either  bailed  or  /Committed,  he  is  not  to  be  discharged 
till  he  be  convicted  or  acquitted,  or  delivered  by  proclamation.  Co. 
P.  C.  cap.  loay  209. 

And  this  leads  me  to- the  MUiimuSf  or.  the  warrant  to  the  g^ioler 
to  receive  him;  and  this  is  ine  ground  6f  the  felony  in  case  of  a 
breach  of  prison. 

My  lord  Coke f  2  It^LS^l.  makes  tbVee  essential  parts  of  the 
JdHiitnvs. 

1.  That  it  be-  iii  writing  sealed  by  tbo  justice  that  commits,  and 
without  this  part  the  commitment  is  uplawfu),  the  gaoJeris  liable  to 
a  false  imprisonment,  and  the  wilful  escape  by  the  ffaoler^  ojr  b/^ach- 
of  prison  .by  the  prispner,  niakes  no  feloqy.  ,  .    ^ 

But  this  most  not  be.  intended  of  a  commitment  in  a  court  .  > 
of  recor^y  ^8  the  king's  bepcb,  gaol  delivery,  or  jsessions  of  [  584  ] 
the  peace^orthere  the  record  itself,  or  the  memorial  thereof, ' 
wbi<b  may  at  any  time  be  entered  of  reeocd,  are  a  sufficient  warrant 
without  any  ^^arrant  under  seal. 

^     2.  That  it  express  the  cause  fox  which  he  is  committed,  namely 
felony,  and  what  kind  of  felony. 

'This  seems  requisite  to  make  the  voluntary  escape  or  breach  of 
puson  felony,  and  also  it  is  neqes3aiy  upon  return  of  the  Habeas. 
Corpus  out  of  the  king^s  bencb^  becauss^  that  is  in  nature  of  a  ifrit 
of  right  or  writ  of  error  to  determine,  whether  the  imprisonment  be 
good  or  erroneous. 

.  But  It  seems  not  totnake  the  commitment  a\)solutely  void,  so  as 
to  subject. the.  gaoler  to  a  false  imprisonment,  but  it  lies  in  averment 
to  exchse  the  gaoler  or  officer,  that  the  matter  was  for  felony. 
'  And  also  upon  «uch  a  general  warrant  without  expressmg  any 
felony  or  treason,  or  surety  of  the  peace,  t^e  constable  cannot  break 
open  a  door. '  \T.  9  Jac.  B.  S.  1  Bulstrode  146.  Foster^s  case. 

3.^  That  it  have  an  apt  conclusion,  viz.  There  /q  remain  till 
ddiverd  by  taw.  ,  ^  '      .. 

But  if  the  conclusion  be  irregular,  I  think  it  makes  not  the  warrant 
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void,  but  the  latr  will  reject  thai  which  is  surplusage,  and  the  rest 
shall  stand. 

And  therefore  if  the  cause  be  expressed,  aud  the  conclusion  irregu* 
lar,  as  till,  fart  her  order  given  by  a  justice^  yet.  a  breach  of  prison 
under  such  a  warrant  will  be  felony,  yea, If  the  party  be  remdyed  by 
Habeas  Corpus^  tho  (he  conclusion  be  irregular,  yet  if  the  matter 
appears  to  be  such,  for  which  he  is  to  remain  in  ci^tody,  or  be  bailed, 
he  shall  be  bailed  'or  coonnitted  as  the  case  requires,  and  not  dis- 
charged  ;-  but  the  idle  conclusion  shall  be  rejected. 

And  therefore  I  do  think  that  such  a  warrant  is  a  good  justification 
in  a  fitlse  imprisonment,  tho  the  right  conclusion  be  omitted,  or  tho 
the  wrong  conclusion  be-  inserted,  if  the  matter  of  the  Mittimus  be 
otherwise  sufficient  to  charge  him  in  custody,  and  therefore  it  is  a 
'  lawful  warrant  notwithstanding  the  omission  or  incongruity 
[  5853  ^^^^  conclusion,  so  as  to  make  the  voluntary  permission  <Mf 

an  escape  or  the  breach  of  prison  felony, 
•  By  the  statute  of  23  H.  8.  cap,  2.  the  felons  are  to  be  $ent  to  the 
cpmmon  g$iol  :(f )  and  by  the  statute  of  4  B.  3.  cap.  ItX  the  sheriffs 
and  gaolers  are  bound  to  receive  them,;  whether  committed  by  jus- 
tices, or  attached  ex  officio  by  constables.  ^ 

Previous  to  the  commitment  of  felons,  or  such  as. are  charged 
therewith,  there  are  reqitired  three  things,  1.  The  examination  of 
the  person  accused,  but  without  oath..  2.  The  farther  fnformatioa 
of  accusers  and  witnesses  upon  oath.  3.  The  binding  over  of  the 
prosecutor  and  witnesses  imto  the  next  &ssi^s  or  sessions  of  the 
preac€L  as  the  case  requires. 

1.  The  examination  of  the  person  accused,  which  ought  not  to  be 
upon  oath,  andl  these  examinations -ought  to  be  put  in  writipg,  and 
returned  or  certified  to  the  next.  gax>l  delivery  or  sessions  of  the  peace, 
as  the  case  stiall  require,  by  the  sfieitute  of  2  ^  3  P.  ^J^.  cap.  10. 
and  being  sworn  by  the  justice  or  his  clerk  to  b^  truly  taken,  may  be 
given  in  evidence  against  the  offender. (i(;.) 

And  in  Order  thereunto,  if  by  some  reasonable  occasion  the  justice 
catioot  at  the  return  of  the  warrant  take.  the.exaqEiination,  he  may  by 
word  of  mouth  command  the  constable^  or  any  pther  person,  to  de- 
tain in  custody  the.  prisoner  till  the  next  day,  and  then  to  bring  him 
before  the  justice  for  further  examinatiop*^  and  this  detainer  is  justi- 
fiable by  the.  constable,  or  any  other  person  without  showing  the 
particular  cause  for  which  he  was  to  be  examined,  or  any  war- 

(t)  And  not  eUewhtrt;  mo  that  H  ihould'  leem  that  comipitments  to  New  Prioon  or 
the  OateJtouae  are  irre^rolar;  tee  2  Co.  Tntt.  43.  Cro.  EUt  830.  and  of  thit  opinion  was 
chief  jnttioe  HoUrin  the  caae  of  Kendal  and  Roe,  ^te  TV.  VoL  IV.  p.  863.  See  also 
5  H.  4.  cap.  10.  which  ordains,  **That  none  be  impripooed  by  jatttcee  of  the  peaoe,  sare 
only  in  the  common  gaoL**   9,  Co,  Rep.  119.  6. 

{k)  Altho  they  be  not  evidence  against  any  other  peraoii  named  in  them;  it  was  there- 
fore very  irregular  in  the  chief  justice  to  refuse  reading  the  ezamitf^tlons  of  8iem  and 
Boroeki  at  their  trial;  see  State^  TV.  VpL  III.  o.  4^70.  ^  But  qumre  by  serjeaAt  WUoon,  if 
the  chief  jnsfioe  was  not  right  in  sach  refusal  f  For  by  the  opinion  of  some  judges  now 
living,  the  statnt<^  doth  not  extend  tp  the  examination  of  the  party  aecoMd,  oniostf  he 
signed  his  examination,  bat  only  to  the  witnesses  or  persons  accoAing. 
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rant  in  scrijUia.  >  T.  31  Blizi   BtH.  244.  B.  R.  Broughion  and 

Bat  the  time  of  the  dfetainer  mnst  be  reasondblef  therefore 
a  justice  canbot  justify  the  detainer  of  such  a  person  sixteen  [  586  ]J 
or  twenty  days  in  order  to  such  exaniination.(f7t) 

2.  He  must  take  information  of  the  prosecutor  or  witnesses  in 
writing  upon  okth,  and  return  or  certify  them  at  the  next  sessions 
or  gaol-delivery,  and  tb^se  being  upon  the  trial  iBwom  to  be  Xm\j 
taken  by  the  ju9tice  or  his  clerk,  4*^*  niay  be  given  in  evidence  against 
the  prisoner,  if  the  witmsssesbe  dead  or  not  able  to  travel. 

3.  Before  he  commit  the  prisoner,  he  is  to  take  surety  of  the  pro- 
secutor to  prefer  his  bill  of  indittment  al  the  n^xt  gaol  delivery  or 
sessions,  and  likewise  to  gire  evidence ;  but  If  he  be  not  the  accuser, 
but  .an  unconcerned  party  that  can  testify,*  the  justice  may  bind  him: 
over  to  give  evidence ;  and  upon  refusal  in  either  case  may  commit 
the  refuser  to  gaol.  Siamf,  P.^  C.  p.  1 63.  a.  J)aU.  cap.  116.  p.  326.(n) 
%  fy  3  P.  fy.  M.  cap,  10.  and  Z>a//.  cap.  2Q.pi  55.{oy 

And  thus  far  of  arrests  by  warrant  in  writing.  "" 

Next  come  toi^  qoGteidered  arrests  by  command  are  tentiSf  or  by 
ordjer. 

.  The  chief  justice,  or  other  justice  of  the  king's  bench,  may  com* 
nand  are  tenua  the  marshal  or  any  of  his  deputies,  commonly  called 
tipstaves,  to  arrest  any  person,  and  such  command  is  a  good  justifi* 
cation  in  false  imprisonment  brought;  altho  1.  It  be  not  in  writing. 
9.  Altho  no  cause  is  expressed  in  the  .'command^  but  only  generally. 
to  answer  such  things  as  shall  be  objected  against  hini  ex  parte  damini  • 
regie*  3.  And-tho  the  command  be  ita  quod  Habeas  corpus  coram 
eapitali  JiiSiiciariOf  fyL  ^quandocnnque^ifC.  for  it  isball  be  intended, 
when  the  party  complains.  4,  AUho  th^  defendant  declares  not  in  his 
justification  what  he  did  with  him  in  the  mean  time.  P.  1 1  Cdf.  B. 
R.  Throgmorton  and  Mlen^  adjudged  upon  a  demurrer.(*)  ^ 

'    Altho,  as  hath  been  said,- a  justice  cannot  grant  a  warrant  to  ap*- 
prehend  a|l  petsohs  suspected,  but  must  name  their  names;  yet  I  have 
knowh  in  the  king's  bench  upon  a  riot  committed  in  the 
night  by  persons  disguised,  and  whose  names  have  not  been  [587  3 
known,  the  court  hath  made  an  order  to  apprehend  persons 
Ihat  the  party,  who  was  injurcid,  suspects,  and  to  bring  them  into 
the  court  to  be  examined,  and  such  order  of  the  court  is  a  good  war- 
rant for  the  sheri^  or  constable  to  do  it ;  but  what  is  thus  done  in  the 
highest  court  of  ordinary  justice,  is  not  to  be  a  pattern  for  particular 
justices  or  inferior  jurisaictions. 

I  have  now  done  with  arrests  by  writs  or  warrants. 

I  come  in  the  next  place  to  arirests,«:r  officio j  without  any  warrant. 

Ik  •  ° 

Cl)  This  6«M  11  teportMl  in  IMMl^'406.by  tlie  name  ofBrougMoh  and  Mulihoe, 
(m)  See  the  case  of  Seavage  and  Tateham^  Cr^.  EUz.  829.  wiMre  it  was  adjudged,  that 
the  time  of  det&iner  must  not  exceed^  three  dajrs. 
<fi)  Nni>  EdU.  cap.  168.  p.  572. 
(o)  New  EdU.  cap,  40.  p.  106.  (*}  2R.JLp.  SSS, 
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If  an  affri^y  be  made  in.lbie  presence  of  a  josttce  of  peace,, or  if  a 
felon  be-in  his  presence,  he  may  arrest  him,  and  detain  'hicfk'ex  ojficio 
till  he  can  make  a  warrant  to  send  him  to  gaol,  bnt  then  the  warrant 
mnst  be  in  writing  to  the  gaoler,  P.  83.  Car.  B,  B*  SandfordPi  case, 
and  9o  he  may  by  word  command  any  present  to  arrest* .  DalL  cap. 
lll..p.S28.(p) 

A  <^nstable  may  ex  officio  arrest  a  breaker  of  the  peace  in  his  Tie  w, 
and  keep  him  in  his  house,  or  in  the  stocks,  till  be  can  bring  him  be- 
fore a  justice  of  peace.     .. 

So  if  «^.  be  dangerously  hurt,  and  the  common  roice  is,  that  A 
hurt  him,  or  if  C  thereupon  comes  to  the-constable,and  tells  him  that 
B.  hurt  him,  the  constable  noay  imprison  him  till  be  knows  wheth^ 
•4.  dies  or  lives,  fl  43  Eliz.  B.  B.  Dumbleion*^  case,  or  can  bring 
.him  before  a  justice. 

So  if  a  felony  be  committed,  and  ^.  acquaint  him  that  B.did  it, 
the  constable  may  take  him  and  imprison  him,  at  least  till  he  can 
bring  him  before  Qome  justice,  of  peace. 

But  if  there  be  only  an  affray,  and  not.  in.  view  of  the  constable,  it 
bath  been  hek}  he  cannot  arrest  him  without  a  warrant  from  the  jus- 
tice; but  it  seems  he  may  to  bring  the  offender  before  a  justice,  tho 
tiot  compel  lible. 

'    Lastly i  i  come  to  the  authority  of  every  private  person  in  relation 
to  arrests  of  felons,    .  ; 

If  td.  commit  a  felony,  J7.  who  is  a  private  {>ersoh,  may  arrest  him 

for  that  felony  Without  any  warrant;  hay  farther,  if  wi.  will 

£^688  ]  not  suffer  himself  to  be  taken,  but  either  r^ists  or  flies,  so 

that  he  cannot  be  taken,  unless  he  be  slain,  if  B  or  any  in 

assistance  in  that  case  of  necessity  kill  bim>  it  is  no  felony;^  de  quo 

anteOfp.  481. 

If  ^.  commit  a  felony  in  the  sight  of  B.  and  B.  uses  not  his  best 
endeavours  to  apprehend  him,  or  to  rais6  hue  and  cry  upon  him,  it  is 
punishable  by  fine  and  imprisonment.     Co.  P.  C.  p.  53. 

If  •&.  strike  B.  dangerously  in  the  presence  of  C.  C.  may  justify 
the  imprisoning  of  ^.  till  he  ca|i  bring  hind  before  a  justice,  or  de- 
liver him  to  the  constable,  tho  it  be  not  felony  till  death. 

If  a  hue  and  cry  be  levied  upon  a  felony,  and  coine  to  the  town, 
B.  the  constable,  and  those  of  the  town  are  bound  to  apprehend  the 
felon  if  in  the  town,  or  if  not  in  the  town,  then  to  follow  the  hue  and 
cry,  otherwise  they  are  punishable  upoi%  an  indictment  Co.  P.  C. 
cap,  52.        *       . 

If  the  constable  in  pursuit  of  a  felon  require  th^^aid  of  J.  SI*  he  is 
bound  by  law  to  assist  him,  and  is  finable  for  his  neglect(;) 

If  a  felony  be  committed  in  fact,  and  Jl.  suspects  B.  ilid  it,  and 
hath  probable  cause  of  suspicion,^,  may  arrest  ^.for-it,and  justify 
it  in  an  action  of  false  imprisonment.    ^2  E.  4.  8.  A.     .  ^       ' 

The  causes  of  suspicion  are  many,  as  common^  fame  finding  goods 
upon  him,  and  many  more,  de  quibus  vide  DalL  cap.  118.(r) 

(p)  iVeio  Edit  cap,  169.  p.  574.        {q)  13  H.  7.  la  6.         (t)  New  EiiU  Mf.  170. 
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.  if  a  felony  be  committed,  aikl  wf.  suspects  B.  andB,  being  in  his 
iiouse  jrefns^  to  oi>6n  the  doors^  or  render  himself,  it  seems  ^.  may 
break  open  the  dpors  to  take  him;"  and-  so  may  the  constable^  if  ^. 
acquaint  him  therewith,  especially' if  ^.  be  present,  IB  JS,  4.  S.  d« 
tho  (as  hath  beeji  said)  mj  lordCoke,4  Insi.  177.  be. to  the  contrary; 
yet  the  common  practice  and  opinion  hath  obtained  in  that  case 
against  my  lord  CokCy  Dalt  €ap.  9'8.  p.  2A9.j(^s)  c^p.  7&  p^  204.^(/) 
7  -e.  3.  1^.  A. ; 

^  There  are  special  cases  where  a  constable  having  received  informa- 
tion of  the  misdemeanors  following,  or  any  private  person         . 
without  a  warrant  jDdayarreist  and  break  open  ddors  to  arrest  [  5d9  J 
if  they  within  refuse  to  oj^n  them  upon  deuiaridi  or  to  deliver 
up  the  party. 

\.  Where  a  felony  or  treason  is^  committed,  and  (he  offender  is 
within  the  house.      .      '   ^ 

2.  Where  a  felony  or  treason  is  committed^  and  a  ^man  suspects 
tTlA  whp  is  in  the  hou6Q,and  hath  probable  cause  of  such  suspicion, 
tho  the  p€^rty'be  not  indicted..  7  E,  3.  1(5.  b,  13.  -S.  4.  SI  a. 

3.  Where  t/^.  hath  dangerously  wounded  B.  and  then ./f. flies  into' 
the  house,  whether  it  were  done  in. the  presence  of  the  constable,  or 
him  that  arrests,  or  not.  7  £.  3,  1 6.  b.  Crompt,  1 71.  a. 

A,  Where  there  is  an  affray  made  In  a  house,  and  the  doors  are 
shut,  and  are  refused  to  be  opened,  during  such  affray  the  constable 
or  any  other  may  break  open  the  doors  to  preserve,  the  peace,  and 
prevent  bloqd  shed ;  but  after  the  affray,  it  cannot  b0  douQ .  Without 
a  warrant,  unless  a  man  be  dangerously  wounded  or  killed  in  the 
affray. 

Yet  ta  avoid  question  in  these  cases;  it  is  best  ito  obtain  (he  warrant 
of  a  justice,  if  the  time  and  necessity  willpermit. 

When  a  private  person,  hath  arrested  a  felon,  or  one  suspected  of 
felony,  ^e  may  detain  him  in  custody  till  he  can  reasonably  dismiss 
hinaself  of  him;  but  with  as  much  speed  as  conveniently  he  can,  he 
may  do  either  of  these  things. 

1.  He  may  carry  hm  to  the  common  gaol,  20  E.  4.  6.  Zu  but  that 
is  now  rarely  done.  '"'-'. 

2.  He  may  deliver  him, to  the  constable  of  the  yiil,  who  may,  either 
carry  him  to  the  common  gaol,  viisk  4.  E.  3.  cap.  10.  or  to  a  justice  of 
peace  to  be  elamined,  and  farther  proceeded  against  as  case  shall 
require.    10  £.  4,{u)  17  6.    «  .      / 

3.  Qr  he  may  carry  him  immediately  to  any  justice  of  peace  of  the 
county  where  he  is  taken,  who  upon  examination  naay  discbarge, 
bail,  or  commit  him,  as  the  case  shall  require. 

And  the  bringing  Ihe  offender  either  by  the  constable  or  [590] 
private  person  to  a  justice  of  peace  is  most  usual  and  safe,  * 
because  a  gaoler  will  expect  a  Mittimus  ioi  his  warrant  of  detaining. 
.  And  thus  far  of  arrests. 

(O  iVei9  Etftt  j>.  463.  {t)  Ntw  EdU,  f.  42^   / 

(«}  Thitf  is  the  tvae  jwt  with  4%  A  6,  and  is  so  printed  in  the  year-book. 
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CHAPTER  LL  ' 

OF  TELOTfY  BT  TOLUITTART  ESCAPES,  AI7D.  TOUCHIirO   FSX-ONT   BT 

XSCAPEt  OF  FELONS. 

HavtIco  in  a  ibrmer  chapter  said  somewhat  of  arrests^it  remaiiis 
that  somewhat  b^  said  touching  those  felonies  that  relate  to  the  es- 
(Sape  of  persons  arrested  or  imprisoned/ 

And  these  escapes. are  of  three  kinds,  1.  By  the  person  that  hath 
the  felon  in  his  custody, and  this  is  properly  an  escape;  and  2.  Wbea 
the  escape  is  caused  by  a  stranger,  and  this  is  ordinarily  called  a  res- 
cue of  a  felon.  3.  By  the  party  himself,  which  is  of  two  kinds,  viz. 
1.  Without  any  act  of  force,  and  this  is  a  simple  escape.  2,  With  an 
act  of  forccj  viz.  by  breach  of  prison.         .    ^ 

As  to  the  firsts  touching  aiT escape  separate  by  the  person  that 
bath  a  felon  in  custody,  which  is  properly  an  escape;  and  this  is  of 
two  kinds,  voluntary  and  negligent.   ,        ' 
^  Aqd^rjf  concerning  ttie  voluntary  escdpe. 

A  vohintary  escape  is  when  any  person  having -a  felon  lawfully  in 

his  cQstody  voluntarily  permits  him  to  espapefrom  it,  or  go  at  large, 

and  this  is  felony  in  case  the  person  be  imprisoned  for  felony,  and 

treason  in  case  the  person  be  imprisoned  for  treason ;  for  the 

I]  591  3  letter  enough  hath  been  said  before;  touching  the  former  in 

this  place. 

And  altho  Mr.  Siam/ord,  Lib.  L  cap.  26,  27, 28, 29,  30,  31.  hath 
collected  almost^all  that  can  be  well  said  in  this  case^  yet  I  shall  pro- 
ceed distinctly  herein^ 
.  And  therein  I  shall  as  near  as  I  can,  observe  this  order. 

1.  I  shall  consider  who  shall  be  said  a  felon,  whose  escape  nuakes 
a  felony  in  him  that  voluntarily  suffers  it.  2.  What  shall  be  said  a 
having  of  such  a  feloii  in  his  custody.  3.  Who  ^hall  be  said  a  per- 
son lawfully  having  such  a  felon  in  his  custody.  4.  What  shall  be 
said  a  voluntary  escape  of  such  a  felon'out  of  his  custody.  5.  Who 
shall  be  said  voluntarily  to  suffer  such  a  felon  to  escape.  6.  What 
is  the  offense  of  such  a  voluntary  permission  of  ah  escape,  and  where^ 
and  how  punishable. 

And  tho  I  apply  the9e  particulars  to  a  Voluntary  escape,  yet  many 
of  them  are  applicable  unto,  and  useful  for  the  learning  of  a  n^Ii- 
gent  escape;  .     < 

I.  Who  shall  be  said  a  felon,  whose  voluntary  escape  is  felony  in 
bim  that  so  permits  it.  "    ^ 

If  vS.  gives  B.  a  mortal  wound,  and  before  ,JB.  dies,  the  constable 
takes  •/?.  into  custody,  either  with  or  without  a  justice's  warrant,  and 
then  lets  him  voluntarily  escape  before  B..  is  dead,  and  then  B.  dies 
tho  as  between  Jl.  and^  ^.  or  vf .  and  the  king,  this  is  is  a  felony  from 
the  stroke  giveD,  and  the  attainder  of  ^.  as  to  the  forfeiture  of  his 
lands  relates  to  the  stroke;  yet  tbia  is  na  felony  in  the  constabre,  but 
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only  a  misdetneatior  punishable  by  fine  and  itnprisontnent.   II  H.  4. 
12  b.  Plowd.  Com.  ^58.  b: 

If  ttf.  be  indicted  for. felotty,  and  taken  by  Capias^  or  by  the  warrant 
of  a  justice,  or  by  the  constable  4"^.  and  committed  to  prison,  and  the 
gaoler  suffers  •/?.  to  escape  voluntarily,  this  is  the  escape  of  a  felon, 
tho  i/f .  be  not  attainted  at  the  time  of  the  escape,  but  the  gaoler  shall 
not  be  arrtu^hedthereupolT  till'aftpr  the  attainder  6{\Q.  de  quo  irtfra. 

If  a^  felony  be  in  fact  cortimitted,  aiid  the  constable  takes^f.  upoh 
suspicion  of  felony,  and  after  voluntaTily  suffers  him  to  got' 
at  large,  tho  •^.  be  not  then  indit^ed,  yet  this  is  ^  felonious  f  692  3 
escape  in  the  constable^  tho  42  ,Assiz.  5.  bB  other wise,(a)  yet 
44fd8St2.J2  By,  99.  /x/43  E.  3.  36.  a.  accordLib) 

And  altho  the  constable  be  well  assured  after  the  arrest  by  hind 
made,  that  Ji,  was  not  the  person  tliat  did  it,  yet  h^  may  not  by  the 
iaw  discharge  bim,  but  must  bring  him  before  a  justice^  who  may 
lipx)n  due. circumstances  discharge,  bailor  commit  him,  as  he  sees 
cause ;  but  the  constable,  if  be  discharges  him,  is  finable. 

But  if  the  constable  after  the  arrest  finds  certainly^  that  there  was 
tip  felony  comtnitted,  it  is  held  he  may  discharge  him  both  without 
danger  of  felony,  (which  is  true,')  and  without  €tny  danger  of  'finfe 
and  imprisonment,  13  H  7.  Ktlw:  34.  av.  b.  but  then  it  is  at  his  peril, 
if  in  trutli  there  werfe  a  felony  committed,  and  the  party  be  guilty^ 
ttd  de  his  vide  infra^  Ball,  cap,  106.  )5.  271.  accbrd3,{c). 

If  •/*.  be  conimitted  for  petit  larceny^  and  so  it  appears'  by  the 
charge  of  his  Mittimus j  and  the  gaolet  lets  him  at  large,  this  is  a 
eontempC,  for  which  he  shall  be  fined,  but  notfelbny  in  the  ^oler^ 
so  if  he  were  convicted  of  petit  larceny  before  the  escape.  Stamf. 
P.  C:  Lib.  I.  cap.  27.  p.  38.  b.  8.  K  8.  Coron.  430.  '.   '    ^ 

'  So  if  a  man  be'origyially  committed  for  manslaughter  per  enybr^^- 
niuin  Or  se  defendendo,  or  were  convict  only  6e  dejindendo  or  per 
infortunium,  Bind  afterwards  the  gaoler  suffers  him  voluiitarily't<> 
estape,  it  is  no  felony;  but  if  the  Commitment  or  indictment  werp 
for  manslaughter,  tho  in  truth  it  were  but  se  de/endendoyyhi  primd 
facie  a  voluntary  escape  is  indictable^s  felony,  tho  in  ebentu  it  may 
faH  out  otherwise ;  de  quo  infra. 

If  A.  be  indicted  of  murder  for  the  d^ath  of  S.  and  par- 
doned  or  acquitted  within  the  year,  but  left  in  jail  till  the  [599  ] 
year  be  elapsed,  upon  the  "statute  ofS  H.  7.  cap.'  I.  that  the^ 
wife  may  bring  her  appeal  if  she  pleases,  aiid  after  that  acquittal,  and 
within  the  year^the  gaoler  suffers  him  voluntarily  to  escape',  it  is 
.  *   "•        "  •''••.'       '    .  ^    •  . 

(a)  That  was  tbe  cate  of  k  ne|rKgent  (not  t  Tohintary)  escape,  and  for  that  reason 
could  Dot  be  felony,  tho  it  is  there  giFen  as  a  reaspn,  why  it  should  not  be  adjudged  ah 
escape,  because  the  thief  was  not  taken  with  tbe  tnainouvre,  ixor  at  the  suit  of  the  party, 
nc^  indicted  of  felony. 

(6)'Thie  cafe  »  {Mainly  the  same,  with  44  Amit,  13.  and  seetu  to  he  the  case  of  4 
volui^tary  escape;  it  does  notTcport  any  resolution  of  the  court,  but  only-says,  that  the 
bailifis  who  let  the  thief  go,  altho  he  were  not  indicted,  were  charged  with  an  escape; 
and  a  pusre  is  adde^i  at  the  end  of  the  d^se :  and  as  to  the  case  in  i>yer,  that  was  not 
the  case  of  tbe  persoa  arresting  letting  the  thief  go,  but  of  a  third  pierson*s  rescuing  him* 
and  that  is  said  to  be  fcflony,  altho  he  was  act  ialtctcd.    See  X  £.  316.  (• 

(e)  New  £diU  p.  5iL 
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fdlouyprimA  facie,  and  4he  gaoler  may  be  iodieted  for  it  as  felony ; 
but  If  the  wife  brings  not  her  ap{>eat  within  the  year,  or  bringing  her 
stppeal  •d.  is  acquitted,  the  gaoler  ought  to  be  acquitted :  nide  infraj 
Plowd,  Com.  476.  A. 

If  ii.  comraita  felony,  and  being  convicted  prays  his  clergy  and 
the  court  take  time  to  advise  upon  it  till  another  sessions,  and  in  the 
mean  time  be  is  left  in  gaol,  as  be  ought  to  be,  and  the  gaoler  volan* 
tarily  suffer  him  to  make  his  escape,  this  is  feloay  in  the  gaoler,  for 
iluch  a  prisoner  stands  yet  under  a  coiiviction  of  felony,  and  there^ 
fore  is  not  by  law  bailable;  but  if  the  felon  be  retaken,*  and  hath  his 
clergy,  the  felony  in  the  escape,  is  purged,  and  the  gaoler  is  not 
indictable  after,  or  if  indicted  before  the  clergy  allowed,  he^is  to  be 
acquitted.. 

If  vf .  be  indicted  of  felony,  and  hath  his  -clergy,  but  is  contihaed 
for  six  months  in  custody  for  his  farther  correction,  according  to  the 

Eower  given  by  the  statute  of  18  Eliz.  cap.  7.  and  the  gaoler  aufier 
im  to  escape^  voluntarily,  it  is  a  misdemeapor  punishable  by  fine 
and  imprisonment,  but  no  febny. 

>  If  a  man  be  delivered  to  the  .ordinary  as  a  derk  qonvict  upon  biaT 
own  confession,  qr  as  a  clerk  attaint,  in  which  cases  he  ought  not  to 
be  admitted  tq  purgation,  and  tbe  ordinary  not^i^ithstanding.  admit 
him  to  his  purgiatioQ,  and  set  him  at  large,  this,  at  common  law,  bad 
been  a  misdemeanor  fineable;  hut  it  seems  it  had  not  been  felony  iu 
the  ordinary ;  for  in  those  times  there  was  a  pretension,  that  a  clerk 
was  not  within  the  temporal  jurisdiction;  but  the  law  conceraing 
purgation  is  altered  since  by  the  statute  of  18  Eliz.  ca^p.  7.. and  other 
statutes;  d6  q%io  inftay  21  ISasiz.  12.  9  E.A>  2S^ 

Thus  far  what  shall  be  said  k  felony. 

IL  What  shall  be  said  to  be,a  h,aviog  in  custody. 

Every  man  is  bound  by  law  to  pursue  and  take  a  felon;,  and  if  bcf 
makes  not  pursuit,  he  is  fineable^  ,      • 

But  if  «/7k  commits  a  felony  in  the  i^cssenc^  of  B.  and  B. 
[  684  ]  never  takes  him.  nor  attempts  it,  this  is  not.  felony  in  B,  for 
'    .  B.  had  him  not  m  his  custody.  . 

So  it  is  if  i^.  commits  a  felony,  and  B.  receives  him  knowing  hioi 
to  be  a  felon,-and  thed  B*  voluiitarily  suffers  him  to  depfirt,  tho  the 
receipt  makes  him  acce^ry  after,  yet  it  is  no  eseape  by  B.  because 
he  never  arrested  bini,  and  so  bad  him  not  in  custody.  9  H.  4.  l.(^) 

If  .4.  being  acquit  of  felony^  judgment  is  giv«n,  that  he  shall  go 
free  paying  his  fees,  tho  the  gaoler  lets  him  go  before  fees  paid,  it  is 
not  felony,  for  by  that  judgment  he  is  no  longer  in  custody  as  a  felon. 
21  H.l.n. 

If  the  Constable  arrest  a  ipan  for  felotiy,  and  bring  him  to  the 
gaol,  and  the  gaoler  refuse  to  receive  him,  yet  in  law  he  is  in  the 
,  custody  of  the  constable,  and  if  he  lets  him  go,  he  is  chargeable  in  an 
escape.  10  H.  4.  7.  a.  Escape  8.  .    r  ^ 

liJi.  have  a  franchise  to,bave  the  cuistody  of  felons  in  his  gaol  [for 
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-three  day«,](c)and  then  to  deliver  over  to  the  sheriff  or  coimty-gao!, 
^nd  after  the  three  days  h^  offers  him  to  the  cpunty-gaol^  and  the 
gapler  do  not  receive  him,  he  yet  remains  a  prisoner  to  ^i  and  if  he 
sufibrs  a  voluntary  escape,  it  is  fel6ny,  27  ^asiz,  27.  yet  in  both 
these'  c^ses  the  gaoler  is  prunishable  for  not  receiving  the  felon  by 
4  E.  3.  cap.  10^      .      <    •  . 

If  A.  arrest  B.  of  felony,  and  deliver  him  to  ihe<  constable  or  to 
the  vilt,  and  they  receive  him,  ^.  is'  di&ichatged.of  the  custody,  and 
the  escape  after  is^cha]rgeabIe  upon  the  constable  or  vill,  and  if  the 
^x>nstable  <^t  vill  deliver  him  to  the  ^sheriff  or  his  gaoler,  and  he  re<^ 
.ceive  him,  the  constable  and  vill  are  discharged  of  the  custody,  and 
the  sheriff  or  gaoler  is  chargea))le  with  the  escape  after.  3  E.  3. 
Coroni  328.  337. 

.  As  tonehing  escapes  without  arrests, they  belong  not  to.tbis  title  of 
\(oluntary  escapes;;  sed  hme  vidt  infra  4*  supra. 

If  tS.  the  sheriff  of  B.  hath  a  felon  in  gaol,'  and  then  C  h  made 
riieriff^'till  theprisdrier  be  turned  over  by  indenture  to  theiiew  sheriff/ 
the  custody  of  him,  remains  in  «/?.  apd  he  or  his  gaolejr  is 
chargeable  for  a  negligent  escape^  and  bis  gaoler  chargeable .[  595  ] 
for  a  voluntary  escape.  , 

*  ILthe  bailiff  of  a  franchise,  that  hath  a  gaol,  hath  the  custody  of 
a  felon,  he  is  chargeable  for  his  escape,  and  not  the  sheriff  or  his 
goaler.  ^    -     ,  .-       • 

III.  Who  shall  be  Aiid  a  person  laiir^fully  having  the  custody  of  a 
felon:  this  hath  been  touched  in  the  former  s^tion^but  nowdmlt  be ' 
farther  prpsecuted. 

If  t^.  a, meer  private  man  knows  B.  tp^have  committed  a  felony, 
lie  Vnay  thereupon  arrest  him  of  felot>y,  and  he  is  lawfully  in  th€|  Cus- 
tody of  w^.  till  he  be  discharged  of  him  by  delivering  him  to  thecon- 
stabte  or  coQiimon  gaol ;  and  therefore  if  h& , voluntarily  suffers  him 
/  to  escape  oiit  of  hi^  custody,'tho  he  were  no  officer^  nor  B.  indicted, 
it  is  felony  in  «tf.  ■/'.--  , 

.  So  it  is^if  a  felony  be-in  fact  committed,  and  J?,  hath  a  prp1>ab1e 
cause  to  suspect  B.  and  accordingly  suspects  and  arrests  him,  B.  is 
lawfully  in  the;custod'yof«/f.'forsuspician  of  felony;  and  if  he  voluh* 
iarily  lets  him  escape,  it  is'  felony  in  y?.  in  eventUyViz,  if  B,  proves 
really  guilty  of  the  felony.  '         .   '     ' 

And  accordingly  if  •/?.  deliver  the  party  so  arrested  to  the  con- 
stable's custody,  he  is  lawfully  in  his  custody,  and  if  he  suffer  the 
escape  voluntarily,  it  is  felony  in.eveniu.  44  Jisnz.  12. 
'  If  a  justice  of  peace  make  a  Mittintua  to  tho  ga6ler  for  felony  . 
with  an  nnapt  conclusion,  as  tiil  the  justice  give  ordtr  for  his 
delivery y  whereas  it  should  be  fiU  he  be  delivered  by  due  course  of 
lawy  tho  this  if^arrant  be  not  formal,  yet  the  felon  is  lawfully  in  his 
custody,  and  if  he  let -him  voluntarily  escape,  it  is  felony,  for  he  is 
sufficiently  ascertained  of  the  crime  with  which  he  is  charged. 


V 


(e)  These  worda  are  not  in  tfaiB  original  .919.  hot  jet  are  plainly  anppoeed  in  the  argo-. 
Baent,  and  are  mea^iooedln  the  caae  here  quoted  by  oor  author^  vtx.  27  AMtix,  S7. 
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And  it  seems  to  me,  ff  the  MMimuB  be  general  and  contain  no 
certain  cause,  the  the  gaoler  is  not  bound  to  repeive  him  upon  such 
a  MUtimust  yet  if  he  be  acquainted  what  the  crime  is  for  which  he 
is  committed,  if  he  suffer  him  voluntarily  to  escqipe,  it  is  felony. 

For  if  a  private  person  ore  constable  arrests  a  man  for  felony,  and 
Cjarry  him  to  the  common  gaol,  (as  he  may  do  by  iaw,  13  E,  4^.  9. 
and  the  gaoler  i3  bound  to  receive  him  by  the  statute(y')  of 
[]59&  J  4  En  S.eap.  10.  if  the  constableor  person  that  delivers  hina, 
acquaints  the  gaoler  it  is  for  felony,  it  i^at  the  >peril  of  ihe 
gaoler  if  he  lets  hidk  escape,  and  yet  there  Is  no  Miitimus  in  that 
case,  but  a  notioe^or^-'/entitf. 

The  stocks  is  the  prison  of  the  constable,  and  so  long  as  he  is  ia 
the  stocks  he  is  iivthe  constable's  custody,  and  therefore  if  the  con- 
stable wilfully  let  a  felori  escape  out  of  the  stocks,  and  go  at  large, 
it  is  felony  in  the  constable,  unless  it  be  to  bring  him  to  a.  justice,  or 
toa  safer  or  more  convenient  custody. 

IV.  What  shall  be  said  a  yoUmtary  escape,  of  a  felon  in  custody, 
for  it  .must  be  voluntary  escape  to  iuake  felony,   •    ;        '  ■    ' 

If  the  prisoner  be  respued,  or  reso.ue  himself  against  ,the  will  of 
him  that  hath  hini  in  custody,  this  is  no  voluntary  escape,  nor  is  the 
gaoler,  .&C.  punishable  for  the  same*  .       -    ^  ^ 

If  the  prison  be  fired,  and  the  gaoler  lel^a  out  the  prisoner3,  th^re 
being  no  other  iheans  to  save  their  lives,  and  uses  the  best  means  he 
can  by  his  oAcers  and  irons  to  keep.th^m  safe,  and  this  without 
fraud,  or  if  enemies  force  him  to  opeQ  the  prisoid  doots,'and  he  doih 
it  to  save  his  life,  it  ercuseth  from  fejdnyv  •  •  v.  . 

.  And  if  it  be  dpne  by  rebels^  tho  this  excuse  not  the  gaoler  or 
sheriff  in  civil  i^ctious,  but  he  is  liable^  to  an  action  of  debt,  or  upon 
.the  case  for  the  escape,  because  the  sheriff  bath'  his  remedy  over,  yet 
it  exeilseth  the  gaoler  frqm  felony,  and. also  from  a  fine,  if  it  be  vis 
major y  quam  cut  resistipoiesL 

l(  a  justice  of  p^ace  bail  a  person  not  bailable  by  law,  it  ex* 
cuseth  the  gaoler,  and  it  is  not  felony  in  the  justice^  but  a  negligent 
escape^  for  which  he  is  fineable  at  common  law,  S^5  JS.  S.  39.,(^) 
afad  by  the  justices  of  gaol^eliyery  by  the  statute  of  1  4*  ^i'.  4*  ^ 
cap.  13.    '.  w  ^ 

And  the  like  in  case  of  a  sheriff,  uDder-sheriff,  oonstabk,.  bailiff 
of  a  liberty  bajlihg  one  thai  is  not  by.  law  baijable^  it  is^nota  volun- 
tary escape,  at  least  unless  done,  by  design  to  deliver  the  prisoner 
for  ever,  but  it  is  a  negligent  escape  punishable  at  common 
[597  ]  law,  or  according  to  the  statute  of  3  E.  1.  cap.  15.  by  loss  of 
office,  fine,  and  three  years  imprisonment. 

And  therefore  I  think,  that  if  a  justice  of  peati^e  bail  a.  person,  that 
confesseth  a  felony  before  him,  it  is  no  voluntary  escape,  but-fi^neable 

(/)  ThiB  statute  ^Uges  the  gaoler  to  receiva  felons  hy  ^e  delirery  of  the  ooostaUM 
or  townships,  but  sajs  nothing  ks  to  th^  delivery  by  private  persons.  , 

(e)  In  the  last  edi^on  of  the  year-books,  which  is  in  this  place  mispaged,  it  is 
25  if.  3,  82.0, 
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as  &bov«,  fdr  It  is  error  stiehtim^  Z  R.  3.  10.  contrary  to  the  opmiou 
of  CYotnpL  39.  a.  Dalt,^.  276.(A)  ' 

If  a  gaoler  voluntarily,  licence  a  ^lon  to  wander  out  of  the  bounds 
of  the  prison  and  to  return  again^if  the  prisoner  returns  again 'to  the 
gaol  before  the  gaoler  be  indicted,  so  as  he  be  in  custody,  it  is  held 
by  some  this  will  not  est^se  a  voluntary  esjcape  tisr  "to  ihe  point  of 
]reloriy,''biit  certain  it  is  that  it  is  punishable,  as  a  misdemeanor,  and 
if  be  had  never  returned,  it  had  been  sucti  an  esoap<e,  as  would  bare . 
been  felony,  tho  perchance  the  licence  were  special  to  go  out  and 
come  in  at  night.  22  E.  3.  Corbn:  242.  8^.  2.  C6roi\.  431.  because 
he  cannot  Apportion  his>own  wrong  and  breach  of  duty. 

V.  la  whom  the  TOluntafy  escape  shall  be.  •  \   ^ 

In  all  civil  causes  the  sheriff  is  to  be  responsible,  or  the  gaoler  at 
elation,  asL  if  the  gaoler, or  bailiff  ^f  a  ^eriff  suffar  elthier  voluqtarily 
or  negligently  an^  escape  of  a  person,  irilprisoned  for  debt,  the  sheriff 
is  chargeable  with  an  action  upon  the  escape,  for  the  gaoler  pr  bailiff 
is  the  sherifi^s  officer  or  minister,  and  gives  him  security.,  14  E.  3« 
cap.  10.19  £f.  7*  cap.  10.         ^ 

BiU  if  the  gaoler  being  placed  there  by  the  sheriff  voluntarily 
suffer  a  felon  in  his  custody  to' escape,  this,  in  as  much  ias  it  reacheth 
to  Kfe,  js  felony  only  in  the  gaoler  that  was  immediately  trusted  with 
the  fiuisftody;  tioX  in  the  sheriff.  .        - 

.  But  whether  the  escape  was  voluntary  or  negligent,  yet  the  sheriff 
may  b6  indicted  foi?  it  so  as  to  subject  him  to  a  grea;t  fine  and  impri-^ 
spnment  for  the  offense  of  his  gaoler,  tho  not  to  make  him  gailty  of 
.felony.  Dalt:  cttp.  106.  p.  273.(i)  Doctor  ahd  Student  42.(*) 

For  the  escape  must  be  voluntarily  permitted  in  him  that  permitted 
it,  w'hich  could  not  be  in  the  high  sheriff^  tho  it  were  such  in  the 
gaoler, -for  he  was  not  privy  to  it,  and  therefore  could  not 
do  \xfeloniekih\ki  it  was  a  Qegligeot  escape  in  him  in  trusting  [|  598  ] 
such  a  person  with  the -custody  of  his  prisonfers,  that  would 
be  false  to  his  trust,  and  therefore  the  sheriff  shall  pay,i)ut  not  cor* 
poralty  suffer,  for  the  miscarriage  of  his  gaoler. 

But  if  the  gaoler  were  a  gaoler  in  fee,  as  antiendycoiistaUes  of 
castles  were,  the  sheriff*  should  not  answer  in  any  kind  for  the  default 
of  such  gaoler  or  constable:  but  now  by  the  statutes  of  14  E.  3.  cttpy 
lUaud  19  B,  7.  ca/7. 10.  gaols  of  counties  are  rejoined  to  the  counties. 

But  for  escapes  committed  by  gaolers  of  gaojs  in  particular  fran<^ 
clffises,  as  the  Oale-hottse  at  fVestminsterbeloxi^ng  to  the  dean  and 
chapter  of  Westminster^  escapes  there  permittee!  c&ncern  hot  the 
sberiff^ut  the  particular  gaoler  and  lord  of  the  franchise. 

Vt.  HOW  and  in  what  manner,  and  before  whom  felonious  escapes 
shall  lie  determined,  triecjl  and  adjudged; 

It  is  to  be  known,  that  I  may  say  it  once  for  allraltho  the  felony 
for  breaking  of  prison  may  bo  heard,  tried  and  determined  before  the 
felony,  for  which  he  was  committed,  as  shall  be  said;  yet  in  case  of 
,a  felony  for  the  wilful  escape  or  rescue  of  a  person  conunittedJo 

(A^2fei9JSUa.p.51S.        .  (t)i^t6£dtt.|».509.  (&}  IHainf  .  3.  eap.  42. 
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prison, for  felony,  tho  the  party;  that  voluntarily  pemlits  anch  e9capey 
or  rescues  the  prisotier,  may  be  indieted  for  ChesQ  offeffises  as  felonies 
before  the  principal  felony  in  him  that  escapes  or  is  rescued  be  fried, 
yet  be  shall  not  be  arraigned  or  put  upon  his  trial,  tilt  the  principal  be 
convicted  or  attainted^  and'^the  resason  is,  becaase  possibly  the  persoa 
escaping  may  be  found  not  gnilty.  Or  if  guilty,  yet  of  suoh  a  fact  as 
is  not  capital;  as  of  petit  ^arciny,  $€  defendishdOy  per  inforiunitinr^ 
in. which  c^oe  the. rescuer  or  officer  oijight  to  be'discharged-:.  nay,  if 
the  principal  person^  be  only. convict  Md: not  attaint,  but  hath  his 
clergy,  I  think  the  gaoler  or  roscuer  shallnever  be  put  to  answer  to 
the  escape  oi^  rescue,  but  be  discharged,  as  the  accessary,  where  the 
principal  hath  his  clergy^shall  be  discharged- thereby;  for  the  rescuer 
and  officer,  that,  permits  the  escape,. are  a  kind  of  accessaries.[l] 

But  in  (hese  cases  .the  gaoler  or  rescuer  may  be  fined-  and 

^599  ]  imprisoned  for  their  misdemeanor,  6u{  shall  not  \>e  charged 

•    with  felpny/where  the  principal,  is  discharged.  2  Co.  In£liL 

Again,  it  is  tp  be  remembered,  that  there  is  a  voluntary  escape  be- 
fere  indictment,  and  a  voluntary  escape  of  a  party  indicted  of  felony. 

1.  If  the  party  that  escapes  were  /.not  indicted  at  the  time  of  the 
escape  vohiptarily  permiited,  the  indictment  of  the  gaoler  (and  so  in 
case  of  a  relscue)  ought  to.  surmise,  that  de  fahio  a  felony  was  com* 
mitted^  and  that  the  person  escaping  was  iodprisoned  for  that  felony 
or  suspicion 'Ofnt,  '  - 

And  I  need  not  say  this  must  be  proved  upon  the  evidence  a^inst 
the  gaoler,  fc;r,>s  I  said  before,  the  gaoler  cannot  be  arraigned  till 
the  principal  be  attainted  by  verdict,  confession,  or  outlaiwry,  and  the 
record  of  such  attainder  must  be  shie wed  or  proved. 

2.  But  if  the  party  that  escaped  were  indicted,  and  so  taken  by 
CdpioB^  and  then  escape,  tho,  as  I  said  before,  the  gaoler  or  rescuer 
cannot  be  arraigned,  and  tried  till  the  principal  be  attainted,  yet  the 
indictment  for  the  escape  or  rescue  n^ed  not  ^rmise  aifelony  dtpne. 
bpt  only  recite  the  substance  of  the  indiotm4;nt  against  him  that 
escapes.,  1  K  3.  16.  b.  2  E.  3.  Coron,  158. 

And  the  like  jaw.  is  in  case  of  felony  for.  |;>reach  of  prison.  2  Co. 
Instii.  p.  ,590. .  -     >  ,  -       ;    . 

Again  it  is  to  be  known,  that  as  to  the  voluntary  sudbring  of  an 
escape  or  rescuing  of  a  felon,  tho  the  felony  be  not  within  dei^,  yet 
the  escape  or  rescue  are  within  c(ergy,  and  tho  the  prisoner  were  in- 
dicted or  attainted  of  several  felonies,  yet  the  escape  or  rescue  of  such 
a  prisoner  makes  but  /one  felony,  and  he  $hall  be  indicted  bij^of  one 
escape;  but  if  •4.  and  B,  be  indicted  of  one  felony,  and  the  gaoler 
voluntarily  suffer  both  to  esca.pe,  the  gaoler  may  be  indicted  severally 
for  both.  '     ,  ^ 

The  me^ns  of  bringing  an  officer  to  judgmentcannot  be  barely  by 
the  calling  of  the  recprd.of  the  prisoners  over^  as- is  usually  done  in 

r-*- ■ ; ' 
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theJring's  bench,  becatlsci  tbo  this,  may  be  a  ^uffidejfit  cause  to.  bon- 
^rici  ot  a  negligent  escape,  yet  it  cannot  appear  thereby  that  it  is-  vo- 
luntary; the  marshal  or  gaoler  may  be  fined  upon  a  record 
thereof  made,  but  he  cannot  be  eonvict  of  a  felony,,39  H.  d.  [  600  ] 
33.  but  there  must  be  an  indictment  or  presentment  of  the. 
felotiious  and  Voluntary  escape.  •  \ 

.  Add  tho  by  the  statute  of  fVpatfn.  1.  cap,  3.(/),  amercements  upoit 
the  country  for  the  escapes  of  felons  cannot  be  set  But  by  the  justic<i9 
in  Eyrtf  pr  by  the  king's  bench,  ^\  ^ssiz.  12.  27  jiasiz.  2i,  or, as  it 
seems,  by  juslices  of  general  oyer  and  terminer;  yet  Ihe  bewaring  and 
daljBrmining  of  escapes  Is  at  this  day  witbia  the  jurisdiction  ofjusticea 
of  peace^  or  any  other  justices,  by  the  statutets.of  }  R.  3.  cc^p.  3.  31 
jC.  S;cap.  14.  V         ,  .     '     ^     ■ 

And  ihus  far  concerning  voUmtary  escapes- of  felons,  where  it  is 
felony  and' where  not.  .      '     \ 

In  the  next  chaptet  I  shall  say  something  concerning  negligent 
escapes^  tho  this  hath  been  before,  cap.  50.  in  part  handled. 


<  / 


.   CHAPTER  LIL, 

'     TOUckiNO   NEGLIGENT  ESCAPES. 

-  -  /  .  •  .        , 

Nkoligent  escapes  of  felons  are  not  felony,  but  punishable  by  fine 
upon  the  parties  that  sufier  them. . 

These  negligent  escapes  ^re  of. two  kinds^  1.  By'an  oiScer  or  some 
particular^  person  or  persons,  that  bath  a  felon  in  custody,  2,  Or  by 
vills  pr  townships,  whether  the  felop  be  taken  atid  in  .custody,  or  not 
taken. 

I.  First  as  to  negligent  escapes .  by  officers  qr  particular  persons 
these  things  are.  considerable. 

1.  What  shall  be  said  a  begUgent  escape.  2,  What  the  conviction 
of  «uch  negligent  escape.    3.  What  the .  putMshment  o£  it;  and  by 

whom. 

A-s.  to  the  first  of  these,  what  shall  be  said  a  negligent 
escape  hath  been  partly  befbre  described,  only  some  things  rOOll 
Ishalladd..  '  .    '  .    . 

'  If  a^prisonef  for  felony  break  the  g^ol,  this  seems  to  be  a  negligent 
escape,  because  there  wanted  either  that  due  strength  in  the  gaol  that 
should  have  secured  him,  or  that  due  vigilance  in  the  gaoler  or  his 
officers  to.  have  preveqte'd  it,  and  therefore  it  is  by  law  lawful  for  the 
gaoler  to  hamper  them  with  irons  to  prevent  their  escape,(a)  and  if 

(/)  2  Co.  Ihffft.  165.         • 

\fl)  Abd  Ufiirefore  this  libertj  esn  onl^'lw  fnteb<M,  where  the  oflloer  has  juet  reaaoQ 
to  fmlr  an  escape,  te  where  the  prisoner  is  unruly  or  makes  any  attempt  to  that  purpose; 
but  otherwise,  notwithstancfini^  the  eommon  practice  of  ^olers,  it  seems  altogether  un- 
warrantable, and  contrary  to  the  mil^nesi*  and  humanity  of  the  l^ws  of  EmgUmi^  by 
which  ga<dexi  a^e  forbid  to  put  their  prisoners  to  any  pain  or  torment;  see  Co.  P.  C. 
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this  should  not  }>e  construed  a  negligent  escape,  gaolers  VT^uld  be 
careless  either  to  secure  their  prisoners,  or  to  rotake  them  that  escape, 
if  he  should  in  such  a  case  be  exempt  from  pecuniary  punishment; 
and  we  see  by  daily  experience  in  civil  cases  of  men  in  execution  or 
arrested  for^ebt,  if  they  bre^k  prison  the  sheriff  is  chargeable. 

But  if  a  pri\^ate  person  arrest  a  felon,  and  h^  escapes  by  force  from 
him  without  any  default  in  him,  tho  the  toi^tiship  shall  be  anierced, 
as  shall  be  said,  yet  h  sterns  it  excuseth  the  party,  for  he  being  a  pri* 
vate  person  cannot  raise  po-wer  to  take  or  detain  a  felon. 

Bi^t  if  a-  sheriff,  bailiff,  constable,  or  other  officer  bath  tbe  custody 
()f  a  prisoner  bringing  him  to  the  gaol>  it  seems  that  a  simple  escape 
by  th^  ^scueef  the  prisoner  himself  doth  not  excuse  him  a'totOy 
though  it  may  a  tantOi  because  he  may  take  sufficient  strength  to  his 
assistance;  but  if  he  be  rescued  before  he  be  brought. to  gaol,  qumre^ 
whether  it  be  not  an  excuse  of  an  escape,  as  in  case  where'a  ilmn  is 
arrisstedupon  a  mesne  process,  and  in  carry  tag  to  gaol  be  rescued,  the 
return  of  the  rescue  excuseth  the  sheriff^  39  Eliz.  C.  B.  Ctoke^  n.  22. 
Conytr^s  case ;  but  it  is  no  excuse  if  b.e  be  taken  in  executioii 
[602]  and  rescuied,  for-there  the  sheriff  shall  be  answerable  not- 
withsts^nding  the  rescue,  but  It  seems  the  rescue  is  no  excuse 
in  case  of  felony.    3  JB.  3,  Coran.  3^8.  337.(6)  - 

And  upon  the  same  reason  it  is,  that  if  a  felon  be^  attaint  and  be 
Carried  to  execution,  and  be  rescued  from  the  sheriff;  the  sheriff  is 
punishable  notwithstanding  4he  rescue,  for  there  is  judgment  gi^en, 
and  the  sheriff  should  have  taken  sufficient  power  with  him,  and 
therefore  in  that  case  th^  township  is  not  fineisible:  vide  27  Jlssiz,  54» 

If  a  prisonej  for  felony  be  in  gaol  and  escape,  andlhe' gaoler  pur- 
sue after  him,he  may  take  him  seven  years  after,  tho  he  were  out  of 
his  view,  13  jEf.  4.  9.  a.  14  H.  7. 1.  <z.  but  that  will  not  excuse  the 
gaoler  from  anegligent  escape,  tho  it  may  excuse  a  tanio;  (or  if  the 
gaoler  hath  once  lost  the  view  of  his  prisoner,  tho  he  take  him  after, 
it  is  an  escape,  but  if  he  retake  him. upon  a  fresh  pursuit,  alid  hath 
still  the  view  of  him^  it  is  no  escape,  ner  pupishable.  8  B.2,  Coron. 
400.  22  E.  3,  Conon.  i36.  M.  28,  E.,  3.  Rot.  3?.  Rex  H&r(f.  Casut 
Mbatia  Sancii  JSibanl  M.  45.  E.  3.  Rot  17.  in  dors.  Rex  Essex. 

But  if  a  man  be  arrested  for  felony,  and  in  bringing  to  gaol  by  the 
sheriff's  bailiff  or  cbnstable^ he  maikes  his  escape,  and  they  follow  him 
and  keep  the  view  of  him,  but  canno^  take  him  without  killing  him, 
w  hereby  he  is  iild  -in  the  pursuit,  yet  the  sheriff  or  constable,  or  town* 
ship,  thai  let  him  escape,  sha(l  be  fined  for  the  escape,  because  tho 
the  party  be  kild  in  the  fresh  pursuit^  he  cannot  now/be  brought  to 

p.$4  SfZS,  Cwtodu  gaoUirttm  pcmam  nfHeommiMM  non  augtant^  nee  mt  torqueant  pd 
redimantt  $td  omm  ttfotlti  tnMlA,  fUtateque  adhUntd  judicia  dekiU  exe^fmntur^  FUL 
Lib,  L  cap,  26.  and  tbe  Mirror  6f  Juttic^t^  cap,  5.  ^  1.  n.  54..  ujs,  Ri9,dh  abuse  that 
pfisoner's  skould.be  charged  wUh  irons^  or  put  to  any -pain  before  ihfiv  be  attainted  effeio- 
ny;  and  lord  Coke  m  !)««  commeot  oil  the  st'atnte  wWestmr  2.edp,il,  it  ezfreaa,  that  by 
the  eommen  Jaap  it  might  net  be  dime.-  3  Instit,  381.  ^ 

(6)  These  oaaes,  aa  al^  Coni«r*<- case. here  mentiond,  prove  nothing,  ptriienlarly  at  to 
a  rescue,  but  only  in  general,  that  a  sheulT.Bhall  bo  liable  in  oaae  of  an  eacapo. 
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judgmenty.and  yet  by.  his  flight,  if  presented  by  the  coroner,  he  fori 
feits  his  goods.  3  E.  3.  Coron.  3i^8  and  ^46. 

If  a  felon  escape  out  of  the  gaol  by  negligence,  tho  the  gaoler  be 
fitted  for  it,  be  may  retake Jtbe  felon  at  any  time  after^  for  the  felon 
shall  not  take  the  advantage  of  hU  own  ^rong,  or  the  gaoler's  pun* 
ishment,  but^bis  retaking  shall  not  discharge  the  gaoler's  fine,  and 
i^o  is  the  book  to  be  intended,  t3  E.  4.  9.  a*  / 

jSl.  Touching  the  conviction  of  a  negligent  escape. 

.The  proper  yray  of  conyictionis  by  preseatment  and  trial  [  003  J 
thereupon.  .    ^       z        '      ' 

.  Yet  where  the  prisoners  be  of  record  m  a  court,  if  the  gaoler  being 
called  cannot  give  an  account  where  a  prisoner  is,  this  is  a  conviction 
of  an  escape,  but  seems  not  to  be  presently  a  conviction  of  a  volun^, 
tary  escape,  unless  the  gaoler  confess  it:  vide^lH.  6.  7.  39. H.  6.  33. 
so  in  some  cases  the  coroner's  roll  is  a  conviction  of  an  escape,  i;fdt 
S  £.  3.  Coron.  352.  so  if  the  dozeners  present  a  felon  taken  and  de- 
livered to  the  sheriff  by  the  viU,  but  shew  not  what  sheriiF,  3  JS»  3« 
Ooron.  345.(c)         \ 

Where  an  officer  is  to  be  charged- either  wi^h  a  voluntary  or  neg-^ 
ligent  esQape,  the  bare  presentment  of  the  escape  by  the);rand  inquest 
or  the  dozeners  in  Ei/re,  or  upon  a  bom^ission  of  Oyer  and  Terminer^ 
.  or  in  the  king's  bench,  is  not  alon^  sufficient  to  convict  the  officer, 
because  upon  his  conviction,  tho  but  of  a  n^ligent  escafMS,  he  is  to 
be  fined.  ; 

But  if  the  dozeners  in  Eyf*e  or  in  the  king's  bench  present  .tbe  es? 
cape  of  fl  felon,  whereby  the  vill  is  to  be  amerced,  because  this  js  but 
an  amercement,  and  the  justices  qiay  [not  in  this  case((/).}  set  a  fine 
biitan  amercement,  de  minifni^noh  curat  /ear,  and  therefore  the  pre- 
sentment is  not  traversable:  vide  S-E.  3.  Coron,  2dl.'^  ibidem  3  A. 3* 
Coron.  328.  346.  Stan^.  P^  C.  Lib*  I.  cap.  33. /ol.  35.  b. 

An  escape  is  presentable  in  aleet,  but  they  cannot  set  a  common 
fine  or  amercenient  there,  butit.ought  to  be  sent  to  the  next  Eyrcy 
^e.  or  may.  be  removed  into  the  king's  bench  hy  Certiorari,  and 
there  the  codamon  fine  or  amexdement  set;  and  this  by.  the  statute  of 
Wkstm.  I.  cap.  3. 

3.  As,  to  the  .punishqaerit  of  a  negligent  escape  by  an  officer  or 
other  that  bath  the  felon  in  custody,  it  is  by  fine  and  imprison* 
ment. 

.  If  tbe  lelon  be  attainted,  it  is  said  that. the  fine  is  to  be  an  [  604  ] 
hundred  pounds,  and  if  he  be.  only  .indicted,  then  an  hun* 
dred  shillings,  S'/aTT^  P.  C.p.  35.  but  the  fine  in.  truth  is  tnore  or 
less  according  to  the  qucdity  of  Ihe  offense,  and  sometimes  of  the 


(«)  The  wordi  of  the  book  are, "  When  the  dozen  'present,  that  a  felon  u 'taken  for 
ftHony  and  deli?ered  to  the  sheriff,  they  adjudge  U  for  an  escape  in  Eme^  if  they  do  not 
aay  to  what  aberiff  byname^  for  ,a  man  may  inquire  his  rolls  to  see  wnenea  the  prisoner 
eomes,  '^,  a^d  if  they  do  not  find  in  the  sheriff's  roll,-  that  he  wu  chArg;ed  ^ith  him,  or 
if  they  do  not  find  how  he  goi  out  of  his  custody  according  to  the. law  of  the  land,  it 
shall  be  adjndgM  |in  escape  in  the  sherifiV 

(d>  These  words  .ara  wanting  i|i.tho  MS.  but  the  sepse  of  the  place  seems  plainly  to 
require  theou 
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offender:  'vide  3  E.  S.  Coron.  370.  a  bishop  fined  one  handled 
-pounds  for  an  escape.  '  ' 

Cpmmunia  ScaccariOyM  36  B.  5.  n.  5.  The  constable  of  a  castle 
tinder  the  duke  of  Lancaster  permitted  a  negligent  escape:  It  was 
ruled,  1.  That  in  default  of  the  constable  the  doke  of  Lancaster^ 
that  put  him  in,  should  he(  fined.  2.  That  tbo  the  duke  were  dead, 
yet  his  executors  should  be  fined,(e)  and  they  were  fined  five  pounds 
for  negligent  escape. 

11. 1  come  to  those  fines,  that  are  for  escapes  of  felons  either  before 
or  semetiines  after  arrest.  . 

And  this  is  that  which  is  set  upon  rills,  toT^ns,  cities,  and  some- 
times upon  hundreds  and  counties,  and  is  usually  called  escapiumj 
and  those  that  have  franchises'  to  be  quit  de  wurdroj  lairocinia, 
esc(ipiief  are  intended  of  those  common  fines  set  upon  viUs  or  hun- 
dreds for  those  offenses,  and  then  he  that  hatb.such  a  liberty  granted 
by  the  king  to.be  quit  de  eseapiis^  hath  a  discharge  ifor  the  rate  or 
portion  of  such  a  cpmmon  fine  or  amercement  that  com^  tp  his 
>8hare;  and  thisfranchi^  or  liberty  generally  granted  to  be  quit  de 
escapiis  extends,  not  td  voluntary  ^scapea  by  officeie  or  others,  but  as 
I  said  to  the  rate  or  portion  chargeable  upon  them  by  such  common 
fine  or  amercement  fpr  negligent  escapes. 

If  a  murder,  manslaughter,  or  killing  of  a  man  ^  defendenfdo  be 
committed  jn  a  vill  not  inclosed  in  the  day-time,  jand  the  murderer, 
fyc  be  not  taken,  the  vill  shall  be  amerced,  altho  it  be  ddoe  after  sun- 
set, before  dajr-iight  1>e  gone.  22  E.  3.  Coron.  238.  3  E.  S.'Coron. 
293,  302.  3  H.  7.  cap.  1. 

And  if  the  murder  be  committed  in  a  town  iticlosed  in  the  day  or 
night,,  and  the  murderet  or  -manslayer  escape,  the  town  shall  be 
amerced,  because  by  the  statute  of  Winchester ^  they  ought  to  keep 
their  gates  shut  from,  sun-set  to  sun-rising.  3  J3.  3.  Coron.  299% 
8  H.7.cap.'l, 

1    .        '  If  a  felony  be  committed  ih  a  vill,  and  they  take  .the 
[[605]  felon, and. commit  him  to  four  tnen  to  carry  him  to  gaol, 
and  they  suffer  him  to  escape,  the  vill  shall  be  amerced. 
3  E.  3.  Coron.  346..  .   .    -^ 

If  a  felony  be  qommitted  in  a  vill,  and  the  felon  taken  by  them 
of  the  vill,  and  he  escape  from  them  to  the  cbdrch  of  the-same 
vill,  and  from  thence  before  abjuration. he  escapes  again,  the  vill 
shall  be  amerced  for  two  esjcapes  at  common  law,  for-  they  should 
have  kept  him  in  the  church  tilbabjuratioQ,  4*c«  6  E.  2.  Coron.  422. , 

But  if  a  person  attaint,  as  they  are  carryios[  him  to  execution^ 
escape  td  a  church,  and  from  thence  make  an  escape,  the  vill  were 
not  atnerceable,  because  he  could  not.al^jure  being  attaint,  and  there- 
fore the  vill  were  not  bound  to  watch  him,  27  Jlssiz^-^A.  vide  Rot. 
Pari.  45  E.  3.  n.  25.  50  E.  3.  n.  183.  But  now  abjuration  atid 
sanctuary  are  ousted,(y*)  and  with  it  much  of  this  old  learning  of 
escapes  is  antiquated. 

(e)  See  3  Co.  IntliU  d83«  lf)Bj  21  Jae.  tap. S8.Ji.7. 
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If  a  prisoner  for  suspicion  of  felony  b&  broaeht  tp  the  hundred 
court,  and  the  court  grant  bim  liberty  to  seek  his  voucher  or  wfir- 
ranty  and  he  escape,  the  hundred  shall  be  amerced.  3  E.  3/  Coron. 
.316.  and  so  it  is  if  a  manslaughter  be  committed  out  of  any  ,vill. 
Siamf.  P.  C.2i4.  a. 

If  the  vill  aiiswers  not  the  amercement  for  an  escape,  the  hun* 
dred  shall  be  distrained,  and  if  tbe  hundred  answer  hot,  th<^ 
county  .shall  be  chs^rged  therewith  and.  distrained.  SUamf.  P.  C. 
p.  34.  b. 

And  thus  far  touching  escapes  both  voluntary  and  negiigent.[l] 

_  ■*  t  .■■...<  ,  .  I,       ■ 

Xi]  An  eaeape  is,  where  onfi  Uiat  if  srrQeted  giiineth  hii  liberty  belore  he  ia^deliTidfed 
bj  thecoune  of  law.  Terms  de'la  Ley, 

Eseapes  are  6f  three  koi^a.  1.  By  a  perMO  who  has  the  offender; In  hie  costody ;  this 
is  properly  oalled  an  eaeape.  d.  Caoaed  by  t  atranger;  thU  ia  commonly  called  a  ret* 
bne.  .  3.  By  the  party  bimaelf ;  either  withoat  force,  which  la  simply  an  escape,  or  with 
Ibrce,  which  is  prison-breaki|ig. 

»  '  • 

'  Eeaipe  5y  ike  party  Atm^el/.— As  aU  persons  are  boond  to  snbmK  themselves  to  ihe 
jad^eot  of  the  ww,  and  to  be  read/  to  be'  jusiified  by  it,  whoever  in  any  case  reftiaes 
to  undergo  that  ira^riaooment  which  the  Uw  thinks  fit  to  pi^  upon  l(im,  and:  frees  bins: 
ielf  from^  it  by  any  -utifice  before  such  time  |ts  he  is  ^Uvered  by  duo  course  of  law, 
ir  guilty  of  a  high  contempt,  piinishiLble  with  fine  and  imprisonmienl.  U  fidwk*  e,  17. 
«.  5. 4  JB2ac.  Cem.  129.  ,  ' 

Estdpi  Hatred  bv  d  private  penon, — It  seems  to  be  a  good  general  rtile,  that  wher- 
ever ahv  person  hath  another  lawfully  in  hia  custody,  whether  upon  an'arrest  made  by 
himself  or  another,  he  is  guilty  of  an  eaeape,  if  he  suffer  him  to'  ga;at  large  before  he 
hath'  discharged  himself  tof  him,  bv  tleliTering  over  to  som<^  other  who  by  law  oyght  to 
hkv»  the  cu^ody  oi  him.    St  HihoL  e,20,  s.  1. 

And  the  law  ia  generally  the  same,  in  rehitiOnto  escapes  suffered  'hj  private  persons, 
■4  by  officers.  Id,  , 

Escape  suffered  by  an  ffScer.-— Whenever  an  'Officer,  having  a  party  lawfiiUy  in  hii 
disCody  on, a  eharge  of  felony,  voluntarily  permits  him  to  escape,  the  officer  is  involved 
in  thelegalg«ilt  of  the  crime  charged  on  hia  prisoner.  U  Hawk»'e,  19.  §,  AQ, 

Where  he.qeffligently  permits  a  prisoiier  to  eicape,  he  is  ^ilty  of  a  misdemeanor,  and 
he  is  guilty  in  this  degree  if  a  prisoner  in  his  eharge  commits  suicide.  DmiL  J.  e,  159, 

It  is  laid  down,  that  whoever,  de  facts^  occupies  the  office  of  a  gaoler,  is  liable  to  an- 
swer for  a  negligent  escape,  and- that  it  is  no  way  material  whether  his  title  to  the  offioe 
be  legal  or  not.  3  HateL  6. 19.  a.  28. 

It  appears  to  have  been  holdeo,  that^it  is  an  tecape  in  the  opnstable  to  discharge  a 
person  committed  to  hb  custody  by  a  watchman,  aa  a  loose  end  disorderly  woman,  and 
a  atreet- walker,  although  no  positive  charge  Was  made.  Jtex  v.  Bqatie^  d-JBurr.  8€fL 

"Whalt  U  an  escape^  and  what  a  negligent  or  voluntary  one.-^ln  order  to  make  an 
escape  there  must  be  an  actual  arrest ;  and  therefore 'if  an  officer,  ha^iAg'  a  warrant  to 
arrest  a  man,  sse  Mm  shttt4][p  in  a  house,  and  challenge  him  98  his  prisopsr,  bat  never 
actually  have  him.  in  his  custody,  and  the  party  get.  free,  the  officer  cannot  be  charged 
with  &n  escape.  3  Hawk,  e,  19.  s.  I. 

The  arrest  must  be  also  Justifiable  j  for,  if  if  be  either  for  a  supposed  crime,  where  no 
such  crime  waa  committed,  and  the  party  neither  indicted  nor.  appealed,  or  for  such  a 
slight  suSpidon  of  an  actual  crime,  and  by  such  an  irregular  mittimus  aa  will  neither 
justify  the  arrest  nor  imprisonment,  the  officer  is  not  gmhy  of  an  escape,  by  suffering 
the  pHsoner  to  go  at  large.  3  Hdwk.  e,  19.  a.  3. 

And  aa  the  impritenment  must  be  justifiable,  so  it  must  be  also  fi>r  a  criminal  ofiTenoe 
Id.o.2. 

The  impfisonment  must  alao  be  continuing  at  the  time  of  the  escape;  and  its  continu- 
ance must  be  grounded  on  that-  satiafaction  which  the  public  justice  demands  for  the 
crime  committed.  So  that  if  a  prisoner  be  acquitted,  and  detained  only  for  his  fees,  it 
'WiU  Aot  be  criminal  to^  suffer  him  to  escape,  though  the  judgment  were  that  he  be  dis^ 
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ekarfed  vmytng  bis  fees;  be  being  detained;  not  as  a  criiiiiaa],>it  oaly  ae  a  dditor s  but 
if  a  person  oonvicted  of  a  crime  be  condemned  to  impirisonmeiit  for  a  certain  time,  and 
also  **  ontil  be  pays  bis  fees,*^  and  be  escape  after  rach  time  has  elapsed,  withoat  paying 
ibem,  perhaps  such  escape  may  be  qrimidal,  lor  it  wasjMii  of  the  punisbsMBt  tbat  tha 
imprisonment  be  eoolinoed  tiU  the  §pe»  shoold  be  paid.  2  .Hndk.  e»  19. «.  4.  1  Rmsm. 

Cm    Of   Urn    S31. 

Also,  it  is  an  escape  in  some  cases. to  suffer  a  prisoner  to  have  ^eater  liberty  tbmn  by 
tUe  iaw  he  ought  to  hare;  as  to  admit  a  person  to  bail  who'  by  law  ought  not  to  be 
bailed,  bat  be  kept  in  close  custody.  %  Hawk.  c.  19.  s.^. 

,  8o  if  a  gaoler  or  other  officer  shall  license  his  prisoner  to  go  abroad  for  a  timat  and  to 
come  agaip,  this  is  an*  escape,  even  though'  the  prisoner  retprn  again.   Dati.  e.  159. 

If  the  gaoler  .so  closely  porsoe  the  prisoner  who  flies  from  him«  that  he  retakes  hint 

without  losing  sight  of  him,  the  law  looks  on  the  prisdner  so  iar  in  bis  power  all  the  timie^ 

<  as  not  to  adjudge  such  a  flight  to  amount  at  ^all  to  an  escape :  but  if  the  gather  once  loae 

sight  of  the  prisoner,  and  aflerWards  retake  him,  he  seems  in  strictoess  to  be  gttilty  o£aa 

escape.  2  Hawk,  e.  19.  s.  6.  Bqt  it  most  be  by  k  kvowiji  officer  of  the  law. 

T.  HUlf  a  yeoman  warden  of  the  tower,  tiud.  J)od'^  the  gentleqaan  gaolei. there,  wei« 
indicted,  for'  tLe  negligent  escape  of  Colonel  Fmrker^  comn^itted  to  *tbe  tower  lor  high 
treason.  Xiord  Lucat^  the  constable  of  the  tower,  bad  committed  the  Colonel  to  the  oare 
of  the  defendatita,  te  be  kept  in  the  bouse  of  the  deftndantt  HiXL  The^udges  , 
(O.  B.  January^  1694^)  were  of  opinion,  that  the  defendants  were  not  such  offieers 
the  law  took  notice  of,  and  therefore  c6nld  not  be  guilty  of  a  negligent  escape.  It 
merely  a  breach  of  trust  to  Lord  Luca;  their  master. 

Upon  the  sitnye' principle,  S.  Slick,  a  warder  of  the  tower,  who  wis  indicted  At  the 
same  session  fbr  tiie  negligent  escape  of  Lord  Claneariy,  was  adguitted.  Wherever  aa 
officer,  who  bath  the  custody  gf  as  prisoner,  charged  with  and  guilty  of  a  capital  ofience^ 
doth  knowingly  give  him  bis  liberty,  with  an  intent  to  s«f  e  him  from  bis  trial  or  ezeco* 
tion,  this  is  a  voluntary  escape.  2  Hmwk.  e.  19..s.  10.  A  negligent  escape  is,  when  tfa« 
part^  arrested  or  imprisoned  doth  escape  against  the  will  of  him  that  arrested  or  imnri- 
Boned  liim,  and  is  not  freshly  pursued  and  taken  again  before  he  Jiaih  lost  aighi  of  Innu 
DmlL  e.  159.  If  a  constable  or  other  officer  shall  Yolnntarily  iuffer  a  ihief^  being  in  bis 
custody^  to  gp  into  water, to  drown  bimselC  this  escape  is  felony  in  the  constable,  and 
drowning  is  felohy  in  the  thief;  otherwise  if  the  thief  shall  suddenly,  without  the  assent 
of  the  constable,  kill,  haiig,  or  drown  faimsel4  this  b  but  a  negligent  escape  in  tho  con- 
stable.   Id.^  ,         ' 

If  an  officer  bath  arrested  a  man  by  Tirtne  Qf  a  warrant,  and  then  taketh  bis  promise 
llkat  he  will  conic  again,  and  so  Isttstb  him  ge^  the  offitrar  cannot,  after  ajrest,  take  him 
.«gain  by  ^roe^of  his  former  warrant,  for  that  this  was  by  coqsent  of  the  afficer.r  Bat  if 
he  return,  and  pot  himself  again  under  llie  custody  of  the  c^cer,  it  seeins  thkt  it  may  bo 
prdperly  argued  that  the  officer  may.  lawfully  detain  him,  and  bring  him  before  the  jus- 
tics,  in  pursuance  of  the  warrant.    DaU,  e.  169^  2  &wk»  «.  13»  f.  9. 

But  iif  the  party  arrested  bad  escaped  in  bis  own  wrong,  without  the  eoDsent  of  the 
officer,  now«  upon  fresh  suit,  the  officer  may  take  him  agaio  -and  asfain  so  oflen  as  ho 
escapeth,  although  he  were  out  of  vi^w,  or  that  be  shall  fly  into  anouer  town  or  oooDty, 
and  bring  him  before  the  justice  ufkn  whose  warrant  he  was  fltst  arrested. .  i>sll;  c  163. 
ji.  405.  And  it  is  said,  generally,  in  som^  books,  that  an  officer  wJio  hatfa  negligently 
suffered  a  prisoner  to  escape,  may  retake  him  wherever  ho  finds  him,  without  mention- 
ing anyvfk'esh  pursuit  $  and  indeed  since  the  liberty  gained  b^  the  prisoner  b  wholly 
owing  to  his  own  wrong,  there  seems  to  be  no  reason  he  should  take  any  manner  of  ad- 
vantage from- it  '& /lortoX;.  e.  19.  s.  12/  '  ' 

And  wherever  a  person  is  lawfully  .arrested  for  ^ny  cause,  and  afterwards  escapes^  and* 
flhelters  himself  in  a  house,  the  doors  may  be  broken  open  to  take  him,  on  a  refbal  of 
admittance.  2  Hawk^  c,  14.  s.  9.  It  is  perhaps  the  better  opinion,  that  whenever  a  pri- 
soner, by  the  negligence  of  his  keeper,  gets  so  far  outof  hU  power  that  the  keeper  loses 
sight  of  him, 'the  keeper  itf'puniBKable  for  the  escape,  notwithstanding  he  took  him  im- 
mediately after;  and  it  is  clear  that  he  cannot  excuse  himself  firom  an  eB<2ape  by  killing 
a  prisoner  in  the  pursuit,  though  he  could  not  possibly  retake  him ;  but  must  in  such 
case  be  content  to  submit  to  such  punishment  as  his  negligence  shall  appear  to  deserve. 
2  Haio&.  c.  19.  s.  13, 

In  the  case  of  Ryland  v.  Lavender,  2  Bing,  65;  9  JUoors,.  71.  S,  C.  the  defendant,  as 
gaoler,  covenanted  with  the  sheriff,  among  other  things,  to  attend  the  -quarter  sessions, 
and  to  remove  prisoners,  under  writs  of  habeas  cor^s,  without  permitting  them  to 
escape.    The  defendant  being  engaged  lit  the  quarter  sessioiui,  the  8h|rifi^  npoo  a  writ 
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of.habeki'  «orpa0  ibr  the  removat  of  »  pruMMi,  (itreetodhk  vtfrraat  to  the  defendant,  «iid 
•^  11^  1?;  by  me  (the  ahertff)  for  this  tii^e  on)v  thereto  specially  appoiatefl.*'  H^.  W.,  wh^ 
wae  the  defeiKfoiit*B  ^arnkey,  ^doeed^  witn  the  pfisoner  towards  the  plaoa  bf 'destiaa- 
tion^  Ttie  prisoner  baviii|f'  escaped,  the  ooort  of  C<  P*  ^Id  that  the  sheriff  liaving  sp^ 
cially  direotcfd  the  warrant  to  Wf  W^  the  defendAtit  was  not  I^ble  Qpon  hia^eoveaaat^ 

•,-,••  ■       •.-..        •,•    •         •',•'''■■  ,         ,-''■■■ 

Indiolikeutfaf  mn  JC»(M/)e«-^Jie  indietmeiHibf  an  eseape«  whether  neg4i|rek|t  or  toIuii- 
tary,  must  Bho#  that  the  pa^ty  was  ACtiuUy  in  the  defendaat^'emtody  foyc  some. crime,- 
or  BpoD  some  cojnmltmeht  on  sospicion;'  and  it- is  not  sufficient  to  say  that  he  was  in  the 
defhndanl's  custody,  and  churged  witli  svch  crime  {  foir  that  is  oo  aDegatioii  that  Ae  w^s 
an  oostody  upon  that  <^arge.  .3  itmuk.  Pi  0.  e,  97«  «.  4.  It  ^hojild  show^hat  the.  pri. 
•oner  vent  at  large,  and  the  time  wiien  the  oiFenee  was  eommitted  for  whicl)  the  pafty- 
was  in  custody ;  net  onfy  that.it  may  -appear  that  it  was  prior  po  the  esciipe,  but  also  that 
j$  was.subseooent  |o  the  last  general  pardon.  An  Indictinent  fdr^  a>  Tohpintary  escape, 
must  ajiege  tiiat  the  defendant  ftlonlposly  and  vdantarify  permitted  the  prisoner  U>  go  at 
large,  and  niubt  also  show  the  species  of 'Ciimeibr  wlMC^'the  party  was  imprisoned ;  for 
it  will' not  be  sufficient  to  soy 'i^  general  (hat  he>wa«  in  cM^  for  wlony,  dt^s.  It  is 
questionable,  however*  whe(|jer  sQch  oertaintji  as  to  the  ■atoreoRhe^rfme,  fate  necessary 
in  an'  indictment  for  a  negligent  escape,  as  it  is  nbt^  in  snch  a'case,  material  wh^er 
.  the  person  who  escaped  y/ete  guilty  or  not    1  iRaas.-  374 ;  CkitL  ColL  Stat,  tit,  E9tap€» 

■        '  '     *•  '     "  .      •.       •    ■     •         ; 

'^  Bmdemee,  'IHi^  antf -OtfnvMibii/sr  dn- Edeafe.-^^  w^etta  to  be^  eleaf,  that \  a  'keeper 

jirho  voluqtarify  ihff^rs  ajttother  to  ^s^ape  who  ^ss  iirhia  custody  fbi'  fefony,  capnot  be 

arraigned  for  such  escape  as  fcir  ifelpvy,  until  -  the  prii|cipal  be.  attainted,  fb^  that  the 

lelony  of  the  priidner  shall  Aatt.be  ti'iiMi  between  the  king  aiid'the  keeper,  because  the 

prisoner  is\a  atranger  thereunto^  jet  he  may  ^indicted-  and  tried  for.it  'aa  a  miab 

Srision  beftce  the  attaind^  of  the  prinetpai  effeoder.   9  Hawk,  i,  19, '#.26;  S  /oat. 
9U599:  '     '      '  ;  ' 

'  iky  (he  4  &eo.  IV.-  e,  64,  s »  44.  ^  And,  to  tUbnntent  that^.prdeoeutienB  for.  (^scapea, 
Iweachcsof  prison,  and  rascues,  may  be  carried  on  with  aaiittle  trouble  andeipense  aa. 
is  posaibie,  \fe  H  enacted.  That  any  offeodpr  eecaping,  breaking  prison,  ior.'lteing  rescued 
therefrom,  may  be-tried  either,  in  the  jurisdiction  wfa^rer  the  ^flRsque  was  eommitted,  or 
in<that  where  lie  or  ahh  shall' be  apprehended  and  retaken;  and'  ii^  esae  of  any  pcos^cii. 
tidB  for  any  inicb  awiape,  attehipt  to  escape,  breach  of  prison,  or  rescue,  either  against  tl^e 
offisndec- -escaping,  or. attempting  to  escape,  or  haying  broken  prison,  or  baring  beeh  rea- 
''eued,  or  sgainst  any -other -pereon-  or  persona  conccrrned  therein,  or  aiding,  abetting;  or 
mssi^ting  the  same^  a  certi^cate  given  by  the  derk  pf  aMscyor  other  clerk  of  the  court 
in  which,  snch  ofltender  f^all  havcbben  eonyicled,  shall,  together  with  due  proof  of  tlia 
Identity  of  the  perton,  be  auffldient  evidence  to  theoourt'^ind  jary  of  the  nature  and"  fact 
of-the  conriction,  and^of  the  species  and  period  of  confinement  to  which  such  person  was 
eentenoed.**    The  certificate,  to  make  it  Evident' under'  this  erisctment^  must  set  forth  tfato 

el^'and  subsfanoe  ofthe  conviotion.    j^ex  v.  Watson,  ML  ^  IL  468. 

«  •  '  •  .   '    '.  .  •  -  ■      ■        '      . 

Puniakment  ef  an  ^^dipe.-^lt  h  ^fe]otk  escape  befbrtf  arrest,  it  4a  not  ponifthable  ia^ 
fn^bny;  but  for  the'  flight  he  forfeits  his  goods  when  presented..  MaU!*9  Sum,  111: 

Wherever  a  j^aim  is  found  guilty  upon  ad  in«dictinent  or  presentment  of  a<  negligent 
Mcape  of  a  crioiina}  acthaUy  in  his  custody,  he  is  punishable  ty  fine  and.iaprisohment, 
accbrBing  to  the  quality  of  theoffence.    U^Hawh,  e,  19,  a.  31 ;  c.*20,  '$,  6.  \ 

And  it  Kems  to  be  th^  better  opinion,  tbattbe  aherifP  ia  as  mi|ch  liable  to  answer  for 
a  'negUgerit'qicape  suffered  by  his  bailiff  as  if  he  had  actually  siiflbred  it  hiqiself,  and 
•that  the  court  may  charge  elthe|r  the  sheriff  or  the  bailiff  ^r  'suoh'  ^  escape ;  and  if  a' 
deputy  ga6ler  he'nofkumeient  to  answer  a  negligent  eacape,  his  principal  must  answer 
ftir  him.  -  2  MawJ^  e.  19,  a.  29 ;  Rex  v.  TeU,  1  Li.  Raym,  424.  ,  , 

It  seems  to  b?.generatljr' agreed,  that  a  voluntary  escape  sufiered  by  an  officer  amopnta 

tb  the  same  kind  ofcc|me,  and  is  ponisbablQ  in  the  same  degree,  as  the  offence  of  which 

•  the  party  was  gtiil'y,  ind  ibr  which  he  was  in  custody;  whether  it  be  treason,  felony,  or 

trespass,  (2  Hmek,  e,  19^  a>22.)  if  ^e  cause  be  ezprbssed  in  the  commitment  2  IntU  52. 

But  yet  a  voluntary  escape  is  no  felony.  If  the  act  dene  wefc  not  felony  at  the  time  of 
tl)^.  escape  made,  as  m  case  of  a  nlortal  wound  givep,  fnd  the  party  not  dying  till  after 
the  escape;  but  the  officer  may  tie  Qned  to- the  value  ofiiis  g^oods.    't»U,  c.  159. 

Also  a  voluntaiy  escapKB  suDered  Vy  one  whotwrongfiAly  fakes'  upon  him  the  keeping 
of  a. gaol,  seema  to  be  jmnashable  in' the  same  matanef  as  if  he  was^  never  so  rightfully 
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9iiUiInI  ip  racii.  enstodj ;  fyt  ^tt  tht  erte^  if  in-  both  csMt  of  the  mpm  ill 
to  Ihe  public :  ajid  there  feecbi  to  be  no  reeloii  Cli4t  a  wroo|rfol  officer  ihoi^d  Iwvc 
greater  favour  than  a  rightiiil,  and  that  for  DO,otfa<r  reaeock  but  beeauee  be  i»  a  vroo^fy 
OBd.  3  Haiok,  c.  19,  #.  23..  .  %  . 

But  (t  ^rnetb  to  be  cfeer^  that  no  eve  ia  pohislmbW  ^  for  felon j  fin;  the  Tolnntaff 
escape  of  a  fe)ol>,  but  the  perBon.onij  who  ie  actually  gnilty  jof  it;  ahd  therefore  that  the 
priscipel  gaoler  ie  pnly  finat^  for  a  volontarj  eacape  jioiimd  by  his  depvty  i  lor  that  no 
one  shall  eufter  oapitafly  for  .tl)e  crime  of  another.  Id.  a,  37^ 

7%c  Mutiny  Act  in  general  enacts.  That  if  any  nffender,  under  sentence  of  death  hgr 
eour^  niajrtial,  ahali  ob^in  a  cimditional  pardon,  (via.  on  tranaporlstion,)  alf  the  law*  in 
force  touching  the'escape  of  felons  tmdei  sentenee  of  death  shall  appfy  to  soch  Qfiender, 
«nd  to*  tA\  persons  aiding,  abetting,  or.  assietiiv  in  Any  escape,  or  intended  escape  of  any 
jnich  ofibader,  or -contriving  any  such  escape,  vom  the  time  arfaen  an  orde^  (for  ixia  traan- 
|»ortation)  shall  be  made  by  a  joatioe  or  baron,  and  daring'  aM  tli^  proceedinga  had  i«r 

tbe  porpoeea  mentioned  jn  Ihe  aeC« 

The  53  Geo.  HI.  c.  156,  provides  against  the  aiding  of  the  escape  of  prisonen  afwur. 
,'  The  offi^noe  of  aiding  a  prisoher  of  war  to  escape  is  net.  complete,  if  such  priaoner  ia 
acting  in>  concert  with  those  under  whose  charge  he-  is  mereljr  to  detect  the  defendant, 
who  was  supposed  to  have  aaaisted  in  the  eecape  of  other  prisonerak  and  anch  priaootr 
lUMringAo  intention'fo  escape.-    Rex  w%  JCqrttn.- iSiiM..  if  R»  C.C.  196.     .     , 

^jdtf^  in  MtUmpUng  im  JEse«ps.-^The  merb-aidUig  an  sttemptu>f.  persona  'eonfined  to 
V^ake  an  estapCi  though  np  escape  ahoold  lensue,  is  made  highly  penal  by  etet.  V6  (?ea.  LL 
Cm  31,  s.  it  #faich  einacts^  **  tliat  if  any  person  shall  aasist.  any  prisoner  to  mtUmpi  iua 
escape  from  any  gaol,  though  no  escape  be  actnally  made,  if  snch  pf  isoner  were  tbea 
.  attainted  or  convicted  of  treason,  or  ftlonyt^excepty  petty  larceny,)  (^  lawfully  eom- 
Aiitted  to  or  detagaed  in  any  gaol  ibr  treason,  or  felony,  (except  petty  lareenj,)  ex. 

S'  ressed  in  the  warrant  o^  comiAHrtient  or  detainer,  he  shall  be  -guilty  of  felonj,  and 
e  transported  for  seven  years:  and  if  such  prisoner  were  .then  Convicted  of,<comBiilled 
to.  or  deitaioed  in  a  jj^aol  for  petty  larceny,  or  any  other  cf  i|ne',  not  biBin|r  treaaon  or 
iehmy,  expressed  in  the  wasr^t  of  oommitment  or  detainer,  or  waa  then  in  gfuil  upon 
any  process  ibr  debt,'  damages,  costs,  or  sum  of  money,  auKMihting^to  lOOL  he  shall  be 
guilty  of  a  -misdemeanor,  and  be  liable  to  6ne  and  imprisonmejtL**     ^ 

Seel,  3.  -**'lf  any  person  shall  assist  any-  prisoner  to  atterapi^  to.  escape  /rom  any  eon* 
stable,' or  other  officer^ or  person  who  shall  have  the  lawful'  charge  of  bin*  in  order  to 
carry  him  U^  f  aoL,  by  virtue  of  A  warrant  of  commitment,  ibr  treason  or  felony,  (ex^gpt 
petly  larceny,)  eq[pressed  On  anch  warrant;  or  if  any  person,  shall  assist  any  felon  to 
atteiApt  his  escape  from  en-  board  ^ny  boat,  ship,  or  Teasel,  carrying  felons  for  trans- 
portation, or  from  the  contractor  for  the  transportation<nf  such  felons,  or  his^  ag?nta,  or 
.  any  other  person  to  whoni  such  felon  jdiafl  have  be^  lawfully  delivered  in  order  for 
transportation^he  shall  be.  guilty  of  ibWpy,  and  be  transported  Ibr  seven  years.**  All 
prosecutions  on  this  act  to  be  commenced  within  a  year,  after  the  offence  committed. 

The  siaU  l^-Creo.  11.  c.  31,  does  nat  extend  to  cases  where  an  actual  e9eop€  is  made, 
hut  must  be  confhied  to  claeoof  an  aUempi,  without  jeffeeting  the  escape  itseJC  Mr,  X 
BuUer,  li(  delivering  the  ppihion  of  the'judgei;  {0,B»June^  1736,)  obeeryed,  ^The 
statute-  purports  to  be  made  fiv  Ihe  forther  pnhishing  ^f  those  persons  who  shall  aid  and 
assist  pcMons  attempting  t^  escape,  and  ttiakea  t£r  offenbe  felony;  it  creates  a  nevr 
fblony;  but  the  offence  of  assisting  a  felon  in  niiaking  an  aetoai  escape  waa  feluny 
before,  and  theiefore'  does  not  seem  to  fall  within  the  view  or«  intention  of  the  legis- 
lature  when  they  made  this  statute***  Rex  t.  lUiey  and  9ihere,  O.'^.  iljnii  &sa.  1795; 
3  Xmc^,  663;  see  also  Rbx  f.  Burridgt,'  3  P.  Vfhe.  4^9 ;  Rex  v.  Fovi^  end  CUsaeU, 
WifUheeier  htnt  Au.  1801,  cerent  Le  S|ane,  /.  ' 

It  is  a  misdemeanor,  indictable  at  common  law^  to  aid  a  person  to  escape  froQl  cos. 
tody,  ibongfa  he  be  confined  under  the  remand  of  the  commisvloners  for  the  relief  of 
insolvent  debtors,  and  n9t  on  any  criminal  charge.  .  Reg^  ▼•  AUdn,  5 -Jar,  396. 
'  Delivering  instruments  is  within  the  act,  though  the  prisoner  has  been  pardpned  of 
the  offences  of  <which  he  h'ae  been  ctmvi^ted,  ion  egndition  of  tran^p<rtrtatioQ•  Rex  v. 
Shaw,  R,  if  R,  C.  €.  526. 

The  Stat,  4  Geo,  IV.  ^/64,  t.  43,  enacts.  Chat  "  if  any  person  shall,  convey  or  cause  ta 

be  conveyed.inio  any  prison  to  which  this  act  ahali  extend,  any. -'mask,  ylzor,  or  other 

'  disguise,  or  any  instrument  ox  afnjs  proper  to  &ciJitate  the  escape  of  any  prisoners,  knd 

the  same  shall  deliver,  or  oailse  to  be  delivered,  to  any  prisoner  in  such  prison,  or  te  any 

other  person  there,  for  the  use  of  any  sqch  pris<Mier,  without  the  consent  or*  privity  cif 
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^  the  k99pot  of  tpoh  fiiwaoi  ireiy  tn^h  penon'dhan  bedoemod  to>lAv«  deli«dred  ineh  visor 
or  tfivg^tse,  instrument  ot  criDif  with  ^nt#nlt  to  aid, and  attitt  such  priaonvto  escape  or 
attempt  to  escape^  and  if  anj  person  ehall,  Vy  any  ttieaAt  wly^leTer,  aid  and  'aasUt  anv 
prieoiier  to  escapet  oc  in  atteniptinf  to  eeeape  from  any  prison,' every 'pereen  so  ofTend- 
]Hiff«  vrlMthei'  an  esoape  be.acttiaHy  maide  or^not,  shall  be  guilty  of  lekmy,*  and  being 
convicted  thereof^  shall  he.  V^nsported  beyond  the  seas,  kit  a  term  not  «zoeedtqg'  four- 
teen years.'*    See  Bairn**  Jutt.  7K.  *£ica;ie,V39  Land,  Sd.  184^. 

In  the  several  States  of  theUBttei  SlUtfct^  with  bot  a%w  partial  exoeptfons,  sevei^ 
.  penalties  are  pTdieribed  against  beth  keeper  and  prisoner,  in  case  0f  eieape.  At  ooiA> 
mon  law  it'  is.  held  thai  every  liberty,  given  to  a  {irieoBer  nbt  Mtttjioriaed  hy  law  ia  an 
eee|ipe*  Coibif  v.  Smnpton^  5  Masf,  310.  319. 
'  Jt  is  not  necessaty  to  prote  ne^Iiffence  in  the  defendant:'  the  Uw  Implies  it,  (see  jm^ 
COO,)  but'  if  Mm  eseaptf  were  not  in  nict  negligent,  if  the  defendant  by  fiwee  rescued  him. 
nelf,  or  were  resened  hy  others^  and  the  defendant  made  fres)i,parsiiit  after  hita,  bat 
-withoni  effect;  .  all  this  must  be  shown  upon  Che  part^of  the  defendant  It  is  enough  also 
to  prove  that  the  warrant  on  which  the  prisoner  was  convicted  was  legal,  it  is  not  reqtfi. 
nitfli  for  the  prosecx^tor  to  prove  that  be  «ctaaUy  cofmrnitted  the  offijhoe  'wiih  whioh  ho 
%B»eharged.  8  ANoi^.  c.  &8.  ff.  16. ' 

On  a  diarge  agaipst  the  prisoner  for  lireach  of  pri^  the  sfine  principle  obtains, 
though  if  he  can.  prove  that  no  such  offence  was  ever  actoally  oommitted^br  that  be  was 
arrested  and  detained  withoat  any  reasonable  cause- of  sospicien  against  him,-<see  jwtt, 
€10,  GH,)  or  if  he  have  lieen'Subseqoehtly  indicted  for  the  offence  and  ae^iiiUed,  tiib 
.will  be. a  sufficient  defence  to  the  indictment  fer  breach  <Mr.prisoo.  > 
•'  A  person  confined  in  a  jail,  who  attempts  to  escape  by  breaking  of  the  prison,  in  ood^ 
sequence  of  which  a  fellow  priaorver,  conqned  for  felony,  escapes,  is  guilty  M  an  'offbnco 
within  the  Neto  York  act,  and  may  be  pnnished  by  ^imprisonment  in  the  State  prison. 
.Tfte  Pesfrfev.  Aots,.ll{  JolnsQn,i2.339»      '  .       ' 

Aiding  «|id  assistinff  to  escape  from  jail  a  person  committed  oif  snspiciQii  of  htving 
been  accessary  to  the' breaking  the  house  of  5^.  with  intent  to  commit  felony,  is  not  in:, 
dictable  under  a  repeal^  etatute  of  iVeie  York.  ^  Seto,  24,.  e.  58.  s.  12,  IS.  1  JV;  Y.  Rev. 
Xotot^'4U.)  became  the  prisoner  was  not  committed  on  any  distinct  and  oertain  charge 
of  felony.    The  Feopie  v.  WaBhbur%  10  Johng;  K.  l&)^  /  ^ 

Lying  in  Wait  near  a  Jail,  by  agreement  with  the  prisoner,  and  carrying  him  away, 
is  not  an*  oftnee  against  the  sante  statute,  but  it  is  a  misdemeanor  at  eommon^w.  Tw 
FitopU  V.  Tornp^M^  9  JoAnsen,  JL  Vo. .  WharL  Am,.  Crim>  L,  551. 


*— ♦" 


CHAPTER  Llir,  [606] 

cb5GSRNINO  kSSCtlES  OF,  P&ISONBBS   IN   CUSTODT   90R^  VBLOKT. 

«  * 

Rfsc^£  of  a  person  imprisoned  for  felony  is  also  felony  by  the  com- 
mon law. 

'  To  make- a  rescue  6  felony^  1.  It  is  necessary  that' the  felon  be  in 
cnsiody^  pr  under  arrest  for  felony,  and  therefore  if  A,  hinder  an 
arrest,  whereby  the  felon  eseapes,  the  township  shall  be  amerced  for 
the  escape,  and  A.  shall  be  fined  for  the  hindrance  of  his  taking;  but 
it  is  not  felony  in  ^A.  becauiu  the  felon  was  not  taken.  3  E.  3.  .Co- 
rdn.  333.  iS/flw^  P./ C./?.  31*  a.'  , 

2.  Again,  to  make  a  resctie  felony^  the  party  rescued  must  bo.  under 
custody  j^  felony  w  suspicion  of  felony  ^^  and  it  is  all  one,  whether 
he  be  in  custody  for  that  account  by^a  private  person,  or  by  an  officer 
or' warrant  of  a  justice,  for  'Vi^here  the  arrest  of  a  felon  is  lawful,  the 
rescue  of  him  i3  a  felony. 

It  soems  that  it  is  necessary  that  he*  should  have -knowledge  that 
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itib  piirdOD  is  ttnder  arrest  frrfeldny^  if  be  life  in  the  eiistodjr  of  a-pri? 
vate  person.  .  ^,     .       -  v 

-But  if  he  be*int1ie  custody  of  s^n  officer,  sis  conatabte  or  sherifi^ 
ther^  at  his  peri)^  he  is  to^  take  noliceef  it^  and  so  it  is  if  there  t>e 
felons  In  a  prison;  and  Ji,  riot'.knowing  of  it^  breaks  the  'prispB,  and 
lets  61U  the  prisoners^  tho  be  \knew.not  that  there  were  felons  ther0, 
it  is  felony,  and  if  .traiters  were  :there|,.iti  is  treason.  P^  16  Can  h 
Vrokep.  583.  BemteacPa^cnseptroriDvesjustitiarios, 

A  returaof  a  rescue,  of  a  feloli  by  the  sheriff  against  Ji.  is  not  suT 
£cient  to  put. him  to  answer  for  it  as  a  felony,  without  indictoient.ot 
presentment,  by  the  statute  of  05  E.  3.  cap,  4.  1  H,  7«  6.  a.  per  cu^ 
ritim,2  E.  S.  1  Coho/i.  149.  /  :  ^' 

,.  As  in  case  of  ^n  esc9.pe,  so  in  case  of  a  rescue,  if  the  party 

[  607  J  rescued  be  imprisoned  for  felony^  ^nd  be  rescaed- before  in^ 
dicftment,  the  indictment  most  surmise  -a  felony  done  as  well 
.as  aj3  imprisonment  for  felony  or  suspicion  thereof;  but  if  the  party 
be  indicted  and  taken  by  a  Capias  and  rescued,  then  there  needs 
only  a  recital  that  he  was  indicted  prouty  afnd  taken  and  rescued. 

But  tho  the  rescuer  may  be  indicted  before  the  principal  be  cbn- 
victed  ahd  attainted,  yet  h6  shall  not  be  arraigned  or  tried  before>  the 
priticipal  be^  attaint  for  the  reason  given,  4?a;9.  51. 
/The  rescuer  qf  a  prisorjier  for  felony,  tho  not  within  clergy,  yet 
shall  have  h js  clergy.  ,  .  ^ 

Vide  plus  capitt  proximo^  for.  many  things  there  said  are  applica- 
ble to  the  case  of  a  resctie.[l]  '  '  -    ' 

,—^, . ,    _     . ^ .  '" 

[1]  Rescue  is  the  forcibly  mid  kniyWinsrly  fteeing^  -an^ber  from  an  anest  or  fanimai- 
ment ;  and  it  i»  £^eneral1y  the  saine  offence  in  the  stranger  so  rfsftulng  as  it  woatd  have 
been  in  a  gaoler  to  ha\'e  voluntarilif  permitted  an  escape.  A  rescue,  therefore,  of  ooe^ 
apprehended  for  felony,  is  felony  {  for  treai(on«  (reason;  and  for  a  misdemeanor,  a  roisde* 
meanor  alsa  But  here  likewise,  ae  upon  voluntary  escapee,  the  principal  must  first  be 
attainted  or  receive  judgment  before  the  rescuer  tban  be  punished :  7%e  Suite  y^  Cvik-^ 
ber^  ChafL  R,  13 j  4.  Steph,  CUm^  256^  and  ibr  the  same'  reasons;  because,. perhaps  in  . 
ikct  it  mtfy  turn  out  that  there,  has 'been,  no  offence  commuted^  See  4  Blac*  Coml  Idi.. 

Aeseous- is  an  ancient  Frdnch  word,  coming:  irom  re9eourerf  that  iv  recttper«rf,  to 
necover;  and  signi^ee  a  ftiroible  setting  %l  Ub6rty,  «gainst  law,  a  penMkii  arrested  by  the 
proems  or  course  of  law.    1  IniU  160. 

Rescjie  is  a  common  law  felony,  if  the-  party  r^se^ed  bp  a  felon.  J?ex  ¥.  BtMsiU^  il> 
Sf  R.  458.  It  IS  a  misdemeanor  if  the  (tertV  rescued  be  goilty-of  a'misdemeanpr.  See 
acaseoflSexY.iSSto&fs,  5  C..4r^*14S;  I  Kug9^.  C.  ^  M^  hy 'Greavkf,  ^S.  Ifthepartv 
rescued  be  goilty  of  high  treason,  the  tescuer  would-be  guilty  of  high  tlrefiaoD.  ■  2  Haw. 
c.  21.  s.  7.  ,  "^  .  / 

It  is  said  that  the  rescue  of  i^  prisoner  in  any  of  the  supetipr  courts  committed  by  dM 
JQstrces,  is- a  great  misprison, /or  which  the  party  and  the  prisoner,  if  assenting,  will  be 
liable  to  be  punished  even  by  imprisonment -for  life^  and'focfejture  of  gooilff  and  chattels; 
though  no  stroke  or  blow  were  givren; ;  1  £ast,  P.  C.jb,  8.  s.  3;. Be«.  Ah,  Reteuf, '(£). 

A  hindrance  of  a  person  Ui  be. arrested,  that  has  Committed  felony,  is  a  misdemomer, 
butJM  felony.    HoWb  Sum,  116;  2  lAu>k,e,  21.  a.  7;'R.  ^  R.  458. 

Although  a  prison  breaker  may  be  arraigned  for  that' offence,  before  he  be  arraigned  for 
the  crime  for*  which  he  was  imprisoned,  yet  h^  who  rescues  one  imprispned  for  feksay* 
cannot,  according  to  tiie  better  opihioo,  he  arraigned' for  such  ofience,-ai  for.a  Iblopy,  tnl 
the  principal  offender  be  |itti|inted;  but  he  biay  be  Immediately  prooeeded  against  for  a 
misprison,  if  the  queen  pleases.  2  Huwh,  £.21.  s.  7.  -Therefore,  if  the  principal  die  be- 
fore the  attainder,  he  shall  be  fined  and  imprisoned.    Hmlt^t  Swn,  116. 

An  indictment  of  n$emi%  auiat  set  forth  the  Jiatiuo  'aad  caaln  of  the  impnanoimiti 


end  therapedd  eireoantaiiprfl,  of  th«  iilet  tti  <|i|e8lioii.  8  Wndt^fi^^h,'^,  5.  The  woid 
TtcvBMtt,  or  so^nelhing  equivalent  to  it,  to  show  that  the  rescue  was  forcible,  Kn6  .n^^Mmi 
the  wUI  of  the  e^cer.  IteJ^  v.*  Surri4ge,  3  A  lfm«.  483;  5  Burns'  Just  p.  727.  Ht, 
•*Rc«cue.'»  .'■'■''    ^      .. 

By  1  .^  9  O<0w  IV.  t,  88,  entitle,  ,••  An  Aot-  to  amend  tho  Law  of  JEtoMiier"  «Mt  L 
TeflGojiD|r  pet0oh»  chaceed  with  fel^y,  iB'£,onishab]Q  wi$h  seven- yeakv  traBtportatiqn*  ot 
inaprisbnmept  for  not  Teae  than  one  year,  and  not  more  tHan  three  ye^n.  Ani  by'  sect. 
%L  asaouItJnjT  any  l^wAil  officer  to  prevent'' the  apprehension  or  detainer  of  personi 
barged  with  ieloiiy,  is  punishable  with  two  yeirs  im'prisanmcnt  i^  addition  to  othe^ 
])ains  and  penalties  inonrred..  See  5'  0«^.-.IV.  c«  84.  a;  23.  .  Thia'section  is*  however,  ra* 
jifBaled  by  9  .GFeo.  IV,.  c.  31.  as  to  punislunent  ,  ■        ^    :  #         • 

,An  indieCroent  for  a  rescue,' muet  show  ttiat  (he  pOTson"  rescued  was  lawfblly  itf  cus- 
tody/and  set  out  the  wrlt>nd  warrant    1  Stark,  Cr,  Tl  156;  Arekl^'Crim,  PI  650. 

.  4kJ\  indictment  for  a  re4c]Be  from  a  constable,  tnnst  state  the  charfe  made  -before  tha 
inagi8trate,,the  warrant  and  its  delivery  to  the  coOstaBle,  and  that  the  party  was  in  cus^ 
tody  under  the  warrant.    Arekb,  Cr,  PI  309.  551 ;  Rex  v.  Osmer,  5  EatVt  tin.  304. 

,£y  9  CHq.  IV.  s.  4.  ^  18.  entttied  the  Mutiny  Act,  persons  unde^  sentence  of  death  by 
court'ihfErtialt  having  obtained  .a  conditional  pardGaei,eBCla]|iBg  o«t  of  6oslody«  and  all  par- 
ties  aiding  guch  escape,  are  punishi^ble  as  felons.  Mcxy,  StanUff^  R,  ^  B,C,C,  432; 
ace  Roland's  noU,  4  jBl  Com.  131. 21  Lond.  Ed. 


CHAPTER  LIV. 

■     '  .■'■■•'.  ■      ■  ■  , 

cONCEBNma  escApes  akb'Bkeach  9f  prison,,  bt^ the  fartt 

"/     '  aUfSELr^  THAT   ISl  f^FRlSOMED,  tOB  VEX^OITr*    ... 

•  •  • 

At  commph  tew  it  was  helcl,  that  if  an]^  inrprisaned  for  a  misde- 
fneanor,  tho  not  fBl(>ny,had  broke  th6  pr^ison  and  escaped,  it  had! 
been  felonf.  Bfaci.  Ifib,  ll.{a)  Stamf.  P.  C.  p.  30.  b.  2  Co.  Ihstit. 

pi5S9:{b)         .  .  "... 

But.  by  the  statute  of  1  B.  2.  dfi  frangeniibus  prisonam 
the  severity  of  the  comn^n  law  is  n^oderated,  viz.  NaUus  [  608  ].. 
de  c8Bt«ro,  qui  j^risonam  ffe^erit,  sub^at  judicium  vitse  vpl 
.m^tubrorum  pro  fractione  prison®. tanttlim,  nisi  causa,  pro.qui  captns 
&  iipprispnatus  fuerit,  tal^  judicium  jequirit,  si  de  ill&  aecuDdC^m  le- 
gem $t  consuetudinem  terras  fiierit  convictUs>  lic^  tcmporibus  prdB-* 
teritis  alitor  fieri  consuevit.[l]  .    '  / 

■    •  "  •    ^   "  •     J    .  '  ...  ■       .    ' 

(a)  This  ^ould be  lib.  JII.  TVuct  9.^  OorMtf, ctfp.  9./.  pii. «.  In  this  plaoe  Brmetan 
.carries  the  matter  yecy  fani.  for  he  says,  tho  ihe  futj  ware  inAooent,  and  hftd.oiUy  eon- 
9pired  to' escape,  hie  was  uUiino  supidicio  punien4u$. 

(6)  But  this  severity  is,coBiplained  of  as  aA  abiise,  Jftrror/oap.  5.^1.  and.it  W9S  tho 
opiniita  of  BiUutg*,  chief  justice,  and  the  rest  of  tiie  judges,  1  /7.  7.  €.  tf.  that  a  rescue  of 
a  felon  was  felony  «at  common  law«  but  AOt  £n  the  person  'himself  till  the  statute  of  1  E.  2. 
This  lord  Coke  says  must  be  intended^  where  others  break  the  prison  vitboui  his  privity. 
a  /ns<.  569,  ■  ^ 


(1]  Br^ch  of  prison  by  thV  offender  biik»se]l|  wlien  ooinmitted  for  any  ^caiise,  was 
felony  at  the  cotninoh  law^  mnte  p. 566,  or  oven  eonspirinf  to  break  it  .But  this  severity 
is  mitigated  by  the  slat  de^frmftgontibiie  primmam^  1  Ed.lL  cited  .by  Hale  supra,  which 
enacts,  that  no-person  shall  have  judgment *of  life  or  member  for  breaking  prison,  onlesa 
«Mnmitled  for  solne  capital  ^fienoe.    So  that  to  bieak  prisoR  and  eacapOf  when  Jawfially 
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Upon  thb  8tatat€9  therefore,  to  make  a  felony  by  breach  of  prison 
these  things  most  ooncnr:  1.  The  party  most  be  in  prison.  '  2.  Ho 
ipost  be  in  prison  for  felony.  8.  He  must  break  that  prison.  Many 
0f  these  things  have  been  discnssed  before.  I  shall  resome  and  add 
what  shall  be  necessary  for  th^  explication  of  this  ielony. 

L.  What  is  a  [mson,  and  who  shall  be  said  a  persop  iri  prison. 

If  a  than  be  inrprisoned  for  tAony  in  the  prison  of  a  frandiise,  and 
breaks  and  escapes,  this  is  a  breaker  of  prison,  and  it  is  as  to  this 
purpose  the  king's  pri8ony(r)  tbo  the  franchise  or  profit  be  the  lotd's. 
2  B.  3.  1  Coroii.  149.  Siamf.  P.  6.  31.  a.  9  Co.  InstU.  589. 
-  So  at  common  law  when  sanctuary  was  in  use,  if  a  felon  had  es^ 
caped  to  a  chnrch,  and  there  had  been  watched  by  the  Till  where  the 
church  is,  and  he  had  broken  the  church  and  escaped,  this  had  b^en 
a  felony  within  this  statute.  Siamf.  P.  C.  p*  30.  b.  SB.  3.  Caron.  d90. 

Whether  the  breaoh  of  the  prison  of  the  ordinary  by  a  clerk  con- 
Tict  or  attaint  before  purgation  had  been  felony,  vide  Slan^.  P.  C. 
p.  31,  32.  but  that  learning  is  now  antiquated,  because  by  the  statute 
of  18  Btiz.  cap.  7.  the  prisoner  is  nof  now  delivered  to  the  ordinary; 
and  therefore  I  shall  not  farther  examine  i^ 

(fi)  StMn^d  in  the  place  here  ttentioiied  thinke  it  it  not  the  king's  prison,  uid  there- 
fore at  commott  law  (he  breaking  of  it  would  not  be  fUonj;  bat  by  the  statute  of  !  £.  3. 
it  matters  not  whether  it  be  the  king'i^  prison  or  no,  for  it  spekks  dig  prisoiie  generally, 
and.  not  ie  prwene  «<M<rs;  boweTer,  as  it  must  be  intended  a  legal  prison,  which  cannoi 
he  without  a  grant  ft-om  the  crown,  our  anthor?s  construcf  ion  if  very  reasonabfe,  that  alt 
■ach  prisons  shouM  be  taken  as  to  this  purpose  to  be  .the  king's  pnsons. 


oommittcd  fi>r  any  treason  or  ftlony,  remains  still  tblony  as  at  oommon  law;  und  U» 
break  prison,  whether  it  be  the  oouQtjr  gaol,  the  stocks,' or  other  usual  place  of  secu^i^, 
when  lawfully  oonfined  upon  any  other. inferior  charge,  is  stOl  punishable  as  a  high  mis- 
demeanor by  6ne  «nd  imprisonment    4  Biae.  CeM.  13(K 

An  actual  bfeakiog  is  the  'gist  of  tHis  efience,  and  must  be  staled  in  the  indictment. 
It  nkust  also  appear  that  tlie  party  was  lawfully  in -prison,  and  fpr  a  crime  iftrolving 
judgment  of  lifi}  ojr  member ;  it  is  not  enough  to  allege  that  he  ^onioQsly  broke  prison. 
S  In9$.  591.  1  Ran.  C.  ^  M.  381.  . 

If  lawfuUy  committed,  the  party  br^ing  prison  is  within  the  statute,  although  he 
may  be  innooebt;  as  if  commiUed  by  a  nitgistrate  upon  strong  suipiclon.    S  IntL  590 
I  Ruu.  C.  Sf  M.  Z19.  " 

A  person  confined  in  a  gaol  by  yirtue  of  A  void  ^warrant,  may,  lawfully  liberate  himself 
by  breaking  the  prison,  using  no  more  force  than  is  necessary  to  accomplish  this  object; 
nor  is  it  a  crime  or  misdemeanor  in  such  person,  that  while  hi>  9ole  object  was  to  libe- 
rate himself^  tither  persons,  fawfally  eonfhied  for  atrocious  crimes  in  the  same  room  with 
him,  in  eonsequence  of  such  prison  bTeaelH  made  their  escape.  Tfo  Staie  ▼.  Lea€k^ 
7  Cotm.  H.  752.        .        .  -  . 

To  constitute  a  feloniijns  prison  breach  the  party  must  he  committed  for  a  crime 
which  is  capital  at  the  time  of  the  breaking.  1  Rimt,  €.  4f  M.  370.  Cele't  case,  PUnttd. 
401.  A  constructive  breaking  is  nbt  sufficient,  thei^ore,  ifa  person  goes  out  of  prisosi 
withouf^bstrqction,  it  is  only  a  misdemeanor  :  909t  |».  ^11. 

.  An  actual  intent  to  break  is  not  necessary.    The  statute  eilends  to  a  prison  in  law 
as  well  as  to  a  prison  in  fitct  '3  JntL  589. 

Prison  breach,  or  rescue,  is  a  common  law  fekmy,  if  the  prisoner  hreaking  prison  or 
rescued  is  a  convicted  felon ;  and  it  is  punishable  at  common  hiw  by  imprisonmeot,  and 
under  19  Oto,  III.  e.  ,74|  s.  4,  by  three  times  whipping.  ■  .  - 

.  Throwing 'down  loose  bricks  at  the  top  of  a  prison>walL  placed  there  to  impedn 
escape  and  give  akrm,  is  prison  breach^  though  they  were  titrown  down  by  acoidei^t. 
ReM  V.  Hdtwdl.  A.  ^  JB.  C.  C.  45&     . 
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\ 

2  ir  a  piersdn  be^tuken  for  felony,  and. put  in  the  stocks  and  break  h,' 
thi^  is  a  breaking  of  prison^  ahdjelony  witfatn  ihe  law*  2>y«  99.  a^ 
a  Co.  Jn9i.  589.  Stamf,  P.  C.p.  30.  b. 

So  it'i?  if  the  constable  or/any  other  secure  a-  felon  in  the  house 
of  him  that  makes  the  arrest,  or  in  the  house  of  al^y  otberi  and  be 
break  it  and  escape^'it  is  felony.        -    ^  ^    . 

Yet  farther,  if  Ji:  arrest  B.  for  felony  or  suspicion  of  felony,  there 
^em^^e  facto  a  felony  committed,  and  being  in  the  bands  of  «4.  he 
violently  inescueth  himself  and  escapeth,  this  is  a  breach  of  pri^nand 
a  4elony,  for  sb  are  the  word?  of  my  lord  Coke^  2  ImUi^589,  ^  Noia^ 
He  that  is  in.  (he  stocks,  or  under  lawful  arrest,  is  said  to.be  in  prisoi!^/ 
tho  he  be  not  infra  eareeru  parities.^*  And  Stfimford  ubi  suprA 
p,  30.  A.  Elt  notcf.  qtiaut  a  ceo  que'ehlBscuQ  que  est  soubs  arrest  "pour 
felony  est  prisoner  ausy  bi^u .  hors  de  gaol  come  dei'ns,  isSint  que:sil 
soit  lorsque  iki.cippes.in  le  haut  street  ou  hors  de  cippes  in  le  possech. 
sion  d'  ascuD,  qtfe  lui  aver  arrest,  &  faite  escape  cieo  edt  debrusement 
de  prison .  in  le  prisoner,  which,  niust '  be  intended,  as  it  seeips,  of  a 
Violent  escape,  viz..  rescuing  hiinself'out  of  custody. 
^  II.  What  shall  be^  said  a  being  in  prison  for  such  a  cause^  as  re- 
quires ^'ci(/icfnm  vita  vel  nkembroruni. 

li  ^eetps  it  is  intended  only  of  citpital  offiSnses,  as  felony,  and  there- 
fore if  a  man  be  committed  for  petit  larciny,  or  homicide  ^d^/en^^/)- 
doj  or  per  inforiuniumy  and  breaks  prison,  this  is  not  felony,  fpr  the 
pripcipal  offense  non  requirit  taU judicium*'  2  Co.Jn9tit.  590.     • 

fiu(  if  the, commitment  expresses  larcin^  above  value  or  man- 
daughter,  tho  defacio  it  Vfete  but  petit  larcmy,  or  per  inf&rtunium 
or  ie  defsndendoj  and  possibly  would  appear  so  Upon  the  evidence^ 
yet  this  esbape  will  be  felony.  .^\ 

Touching  ,my  lord  CbAe'.f  t»pinion  of  the  form  of  the  Miitimus, 
that  it  must  |)arttoulaf]y  express  the  nature  of  the  felony^  and  9^ust 
have  an  apt  conclusion,  t  have  said  enough  before;  {think  it  is  suffi- 
cient if  it  be  generally  for  feloiiy,  although  it  we^ni  that:  regular  con- 
clusion {(ill  he  b^delivered  htf  due  course  of  common  law);  yet  these 
defaults  will  not  excuse't^e  breachof  prison  from  felony:  but  possibly 
if  it  express  no  cause,  the<  case  may  be  otherwise]^  because  . 
the  substance  ol^e  JUUtimus  must  belecited  in  the  indict^  [  ^1^^  3 
ment  ,  ^  .  i    -     ^ 

For  it  is  very  plain,  that  ^ntiently  there  were  mor6  felons  conunit- 
ted  to  the  common  gaol  without  J/tV/tifiK^  in  writing  ihan  were  with 
it ;  such  were  all  the  commitments  by  constables,  watchmen,  and  prir 
vate  persons  arireMing  for  felony  and  bringing  totheconimoh  gaol; 
and  Mittimus^*  were  hot  of  so  antient  ia  date  as  justices  of  peace, 
and  they  were  not  before  1  E.  d.((/)and  yet  breach  of  prison  by 
felons  was  felony  even  from  2^E.  J.  and  not  only  from  1  E:^2, 

It  is  therefore  enough  if  the  gaoie\|r  hhve  a  sufficient  notification 
of  the  nature  of  the  offense,  for  which  he  was  committed,  and  the 
prisoner  of  the  offense  whejreof  he  was  arrested,  and  commonly  they 
know  their  own  guilt;  if  they  are  guilty,  without  much  notification. 

(rf)  S90 1  JE.  3.  cop.  i&- 
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.  And  again^by^  what  hath,  bean  aaid,  breach  of  prison  i&  not  only 
where  the  felpn  is  fonhally  coannitted  to  gaol  by  a  Mittimus^  but 
if  be  be  put  io  the  stocks,  kept  in  the  eonstableV  house,  nay.  Under 
the  custody- of  him  that,  makes -the  arfest^  and,  he  break  prison, 
it  is  a  felony,  tho  in  these  cases  there  neither  are  nor  can  be  Miiii- 

If  t/f .  arrest  B.  for  suspicion  6f  felony,  and  carry  him  to  the  com* 
mon  gno),  and  there  deliver  him>  as  he  may  do,  13  E.  4.  9.  a. 
4>E,  9.,oap.  10,  and  he  breiik  prison,  if  he  be  indicted  Qpon  U4hers 
mtist  bean  Averment  in  the  indictment,  t^hat  there  was  a  fek>ny  ooni- 
lAitted,  and  JI.  having  probable  cause  did  suspect  B.  and  arrested 
him  and  comnditted  him,  and  that  he  bcoko  the  prison,  and  this  most 
be  ail  proved  upon  the  evidence. 

Buf  if  ^.  be  indicted  or  appealed  and  taken  by  Capimsj  nad  com- 
mitted, ahd  break  prison,  there  needs  no  averment  or  proof  that  a 
fdony  Was  done,  but  only  that,  there  was.,  an  indictment  or  appeal, 
and  a  Capiat  thereupon,  becalise  all  appears  by  qai^tt^r  of  record. 
2  Co.  Jmtii.  590.  ;.  .     : 

But  a  lawful  commitmiwt  may  be  for  suspicion  of  felony,  an<jl  this 

is  within  this  statute  ^.  yet 'no  petson  can  be.  indicted  barely 

£611  2  of  suspicion  of.felonyy  \>Vii  of  the  felony, itsel£   4^.\E.  S, 

Caron.  454.  44  '^aaiz^  i2.  2  Co.  Insiit.  592. 
.  If  a  felony  be  made  bjr  act  of  parliamei\t  subsequent  Ho  I  £.2. 
and  a  person  be  committed  for  such  a  felony  and.break.prison>  yet 
this  is  lelony:  2  Co.  InstiL  592.         .  , 

III. '  What  shall  be  said  a  breaking  of  prison  by  a  person  commit- 
ted for  felony  to  make  a  felonyJ     /  '  •    ^.'        ' 

If  the  prison  be  fired  by  accident,  and  there  be  a  necessity  fo  break 
prison  to  save  his  life, this  excuseth  the  felony;  but  if  the  prison 
were  fired  bylhe  prisoner.himself,  or  by  his  proeC»renient,<tbe  break* 
ing  to  save  .his  life  is  nevertheless,  felony,  for  it  was  a  necessity  of  bis 
own  creating.  2  Co.  Insizl.590.  .•  ^  ■  .  ~ . 

If  the  gaoler  set  open  the  prison  doors,  and  the  felon  escape,  this 
may  be  a  felony  in  the  gaoler,  but  is  no  breach  of  prison  to  make 
felony  in  the  prisoner. 

.If  ^.  bei  arr^ed  or  imprisoned  for  felony,  atid  B.  anfd  others. 
without  the  consent  of«/^.  re^ue  .tf.  this  is  felony  in  the  rescuers, 
but.  not  felony  in  ^.  But  if* v2.  were  of  coqlederai^y.  with  B.  to 
do  it,  then  it  is  felony  in  B.  as  a  rescuex  and  in  ttf.  as  a  breach  of 
prison.  .  -        ^  .  , 

And  so  it  is  if  ^..had  broke  the  prison  doors)  and  they  being 
open,  Ji.  had  gone  ft  way,  this  had  been  felony  in^Jf.  but  not  felony 
in  i3..  unless  it  were  dene  by  his  c<k)federacy,or  procurement,,  for  ^. 
did  not  actually  b^eak.  prison^  2  Co.  tnsiit.  599.  1  H.  7.  6.  a. 

IV.  Touching  the  proceedidg  for  felony  by  brtoch  of  prisoa. 

'•/^.  is  edmmitted  for  felony,- or  suspicion  thereof,  find  breaks  prison, 
he  may  be  indicted,  arraigned,  oenvicted,  and  havrjudgment  forjlie 
escape^  altho  the  principal  felony  be  not  tried>  and  hQ  may. be  not 
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>  «  «  ,  ^^  ^  ^ 

I 

guilty  of  OiB  felony;  aiKl  so  it  cHA^ts^  ftom  ih&  case  of  areseue  or 
escape  be^fore,  atid  the  res^on  is,  becausje  ^  here  it  is  the  same  peisoDi 
there  they  are  divers,  and  therefore  in  the  tatter  case  the  principal 
felonry  shall  .be  first  tried.  2Co.Irmit.592. 
'  And  yet  I  hold»  thai  if  ^.  bo'  indicted  of  felony  aind  committed, 
and  then  breaks  prisont'  and  then  be  arraigned  of  the  prin- 
cipal felony  and  found  not  guilty,  no \ir  ^.  shall  neyer  be  [612  J 
indicted  for  the  bieacb  of  prison:;  or  if  indicted  for  it  before 
the  acquittal,  and  then  he  isi  acquitted  of  Ihe  principal  felony,  he  may 
plead  (iat  atcqaittal  of  th^e  principal  felony  in  bar  to  the  indictmeifiC 
lor  the  felony  for  breach  of  prison. 

And  so  it  was  pleaded  by  myself  in  tlia  case  of  one  Mrs.  Sanifordf 
'Who  was  severely  prosecuted  by  tte  eafi  of  Z^tm/«r/ upon*  a  sus- 

*  picion  that  she  had  stolen  his  jeweU;,  for  tho  while  the  principal 
felotiy  stood  untried^  it  stood  indifferent  whether  she  were  guilty  of 
Ibe  priocipalfelbny)  or  rather  the  breach  of  prison  was  a  presump* 

^  tion  of  the  guilt  of  the  prjooipal  offense;  yet  now  i(  be  cleared,  that 
she  was  not  guilty  of  the  fetony,  sh.e  is.  now  in  law  as  a  person  never 
eotnmitted  for  felony,  and  so'  her  braacb  of  prison  is  no  fji^lony. . 

'the  feloliyof  breach  of  prison  is  a  felooy  within  clergy,  tlio  tba 
principal  felony, for  which- the  .party  Was  convicted  were  out  of 
clergy,  as  robbery  or  murder. 


CHAPTER  LV.  ,      •     '     • 

:-..■-.'•        -  •  '  • 

07  PBXNCIPALS  AKD  ACCESdAKTSS  IH  TELOirr,  AND  VlMsT.  6r  ACCSS« 

SAftlBS  BtTFOIUB  THE   FACT. 

Ha  VINO  gone  through  the  considerations  of  the  offenses  of  treasoDs^ 
and  also  of  felonies  at  the  commdli  Iaw,it  wUl  be  seasonable  In  this 
place  to  consider  of  those  different  relatidns  of  principals  and  acces- 
saries, whereof  tho  much  hath  occasionally  beea  mentioned,  yet  I 
shall  now  proceed  to  the  discusision  of  this  matterdistinctly  and  fipart, 
and  shall  put  together  all  the  learning  that  occurs  to  me  .co(i<5erhing 
Ihis  matter. 

^ .  In  the  highest  capital  offense,  namely,  high,  treason,  there 
are  no  accessaries  neither  bejbre  nor  q/7er^for  all  consenters,  [  613  J 
aider's,  abettors,  and  knowing  receivers  and  comforters  of 
trailers,  are  all  principals,  as  hath  .been  said,.  3  H.  7,  10.  a.  Stamf. 
P.e.p.46.a.Co.P.C.p.2ty.  - 

•  But  yet  as  to  the  course  of  proceeding,  it  bath  been  atid  indeed 
ought  to  be  the  CQurise^  that  those  who  did  actually  Commit  the  very 
,  fact  of  treason,  should  be  first  tried  before  those  tnat  are  principals 
in  the  second ,  degree,  because  otherwise  this  inconvenience  might 
foWow^  viz.  that  the  principals  in  the  second  degree  might  be  con- 
▼iQled^  and  yet  the  principals  in  the  first  degree  may  be  acquitted^ 


613  mSTOItlA  PLAdTORUM.  CORONJB. 

whidi.froQld  be  absurd:  vide  SomervilPs  ca8e(a)  before,  cap.  8£« 

>  Itk  ca8e9  that  are  ^mina^  bat  Qot  capital^  as  in  trespass,  mayhem, 
OTprmmuhire,xhere  are  no  accessaries,  for  all  .the  accessaries  bejbre^ 
are  in  the  same  degree  as  principals^  Siamfi  Lib<,  L.  cap.  48.  ^  libros 
ibi;  and  accessaries  tf/Z^r^  by  receiving  the  offisnders,  cannot  be  in 
law  njider  aoy. penalties  as  accessaries,  nnless  the  acts  of  parliament 
th4t  indoce  those  penalties,  do  expresiy  extend  to  receiyers  or  oooi- 
fortersy^as  some  do.[2] 
:  Note  the  word  mainiainer$  if|  the  statute- of  ,27.  £.  S^eap.  1.  and 
16  2?.  2.  cap.  5.  denotes  the  maintuners  of  the  eiBTense,  and  not  (as  it 
teems)  of  the  parties. 

It  remains,  therefore^  that  the  business  of  this  title  of  principal  and 
accessary  refers  only  to  felonies,  whether  by  the  common  law,  or  by 
act  of  parliameijt: 

As  to  felonies  by  act  of  parliament,  regularly  if  an  act  of  parliament 
enact  an  offense, to  be  felony,  tho  it  mentions  nothing  of  aocessanea 
be/ore  or  q/lfer,  yet  virtually,  andconsequentially  those  that  counsel 
or  command  the  offense  tire  accessaries  before,  an4  those  that  know- 
ingly receive  the  offender  are  accessaries  <{/?er,  asan  the  case  of  rape 
made  felony  by  the  statute  of  iVtstminsi.  %.  cop.  34,(A)  Stamf.  P. 
C.  Lib.  I.  cap.  47.' IX  H.  4.  14.  inx^ase  of  multiplication,  Co. 
[  614  3  P-C.  cap.  20.  tho  iDy.  88.  makes  it  a  atisere. 

Bat  if  the  act  of  parliamcHt  that  malces  the  felony,  in  ex- 
press  terms  comprehend  aocesskries  before^  and  make  no  mention  of 
.accessarieS'<>/7tfr,  namely,  receivers  or  comforters,  there  ft  seems  there 
can  be  no  accessaries  afltTj  for  the  expre^on  of  procurers,  counsel- 
lers,  abettors,  all  which,  import  accessaries  ^^re,  make  it  evident, 
that  the  law  makers  did  not  intend  to  include  accessaries  ^/er,.  which 
is  an  offense  of  a  lowei*  degree  than, accessaries  A</bf^e,  as  the  staitute 
of  a  ^..6  cap.'  12.  for  stealing  of  records,  the  statute^  of  33  H.  S.  cap.  8. 
for  witchcrafft^  fyc.  Slan^ord*^  P,.  C.ubi  iupra. 

It  is  true'  my  lord  Ooifce,  P.  C.  cap.  19.  p.  72, 73.  denies  the  opinion 

.  of  Stamford,  and  affirms,  that  tho  the  statute  of  .8  H.  6.  cap.  12, 

(     •  ..'•,■•' 

(a)  1  And,  109.  Bttt  it  was  ruled  io  that  CMa,  that  ^pon  that  branch  of  tTeaton«  which 
nliitea  to  the  eompassing  the  death  of  the  kkig,  there  is  no  need  that  the  principal  in  the 
first  degrree,  {vit,  he  who  undertook  Co  do  the  act)  should  be  first  tried,  for  the  movers  or 
procurers  are  j^ailty  of  eooipaasiDf  UMv  death  of  the  lUtiSt  altin  be  thai  was  proeiired 
should  never  assent  there^  ' 

(6)  2  Co.  AitCtt.  434. 

ri]  A  person  .is.  not  constructively  present  Sit  an  overt  act  of  treason*  unless  be  be 
aiding  and^abeUiuflr  at  the  fiict,  or  ready  to  do  so  if  necessary.  V,8UtU»  r.  Burr^ 
A  Craneh,  49U:   ■     '    ,       ■  .  .       - 

[S]  See  Fo9t«r,  341 ;  tUnek.  P.  C.  6.  %  «.  990 ;  3  LmL  21 ;  llalfon,  e.  161 ;  Cmmm. 

wealth  V.  GiU€9p^,  7  &.  ^  12.  469 ;  V,  &  v.  Jforrote,  4  W€i$h.  C.  C.  ft.  733;  U.  S.  u 

MiV;  7  PtteTB,  38;     Ward  v.  TU  Skattt,  6  HUt^  144;    dmmmmeaUh  v.  Macomber, 

3  Ma$i.  356;  Whitaker  v.  ERJrlUh,  1  Bay,  15;  CommonweaUh  r.  jftarlow,  4  Jllesf.  440; 

State  V.  Arden^  I  Bay.  488;  Comm.  v.  Knapp,  9  Pick.  4Bli  Chanei  v.  Parker,  1  Rea. 

Con,  Cu  333.    The  crime  of  an  acoessary  before  the  &ct  to  murder  is  murder.    Pcsyw 

^'Mather,  4  WendeU,  229;  State  ▼»  Arien,  I  Bay,  486;  StaU  ▼.  We9{field,  I  Bailey^ 
138. 
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Tnentidn  only  accessaries  ft^/bre,  yet  vrrtfiany  atid  consequentiatly- 
aceessaries  after  are  included,  as  well  as. in  felonies  at  common  law; 
l^ot  he  neither  albegeth  any  reason  or  authority  for  th^t  opinion,  and 
therefore  4he  authorities  being  equal^^the  greater,  reason  seems  to  bei 
'with  Stamford*^  opinion,  Expteasum  facii  pejssare  (aciiumy' And  xko 
i9ireight  can  be  laid  upon,  the  .statute. of  3  H.  7.  cap.  2.  for  that  in  ex-, 
press  terms  makeis  accessaries  Before  and  afler  to,  stand  as  principajs. 

And  upon  the  same  reason  it  is,  that  many  of  ttiese  acts  of  parlia*i 
ihent  mentioned  before,  cap.  22.  p.  236^  that  make  certaia  offensesi; 
their  counselier^,  abettors,  and^procurers,  to  be  treajSTon,  do  not  extend 
.  to  make  receivers  guilty  of  treason,  tho  if  the  act  had  been  general 
that  siich  an  offense  shallbe  treason,'  it  had  consequentially  made 
kno\ving  receivers  as  well  as  abettors  guilty  of  treason :  vide  Co.  P. 
C.  cap/e^,  p.  ISS. 

Tho  generally  an  act  of  pariiament  creating  a  febny  renders  con- 
sequentially accessaries  6«^e  and  0/?er  within  the  same  penalty,  yet 
the  special  penning  of  the  act  of  parliament  in  such  cases  sometimes 
varies  the  case;  ' 

The  statute  ois  H.  7.  cap.  2.  for  taking  away  maidef^,  4*^.  makes 
the  offender,. and  the  procuring  and  abetting,  yea,  and  wittingly  re- 
ciDiving  also,  to  beall  equally  principal  felqnies,  and  excluded  of  clergy. 

Again,  the  statute  of  27  Eliz.  ccq>.  S.  makes  the  coming 
in  of  a  Jesuit  treason,  the  receiving  or  relieving  of  himfelony,  [  616  1 
the  contributing  of  iTioney  to  his  relief  a  pramunirey  sb  that 
acts  of  pariiamisnt  may  diversif]^  the  offenses  of  accessary  or  principal 
according  tp  the  various  pehnipgthereof,  and  so  havevdone  in  many 

cases.    ;  .     ■,  ■  ..      •.  -'  \  /' 

And  thus  nuich  as  to  acqessarie?  to  felonies  made  by  act  of.par^ 

lia'ment^  which  being  general  directions  may  be  applicable  aloiost  to 

all  cases* 
.  1 4K>me  to  consider  of  principals  and  accessaries  in  felony^and  their 

differences  among  themselves,  and  with  relation  to  felonies  at  pom-* 

liibn  law.  .     ^  •        .  .  « 

By  what  hath  been  formerly  delivered^  principals  are.in  two  kinds^ 

principals  in  t(ie  first,  degree,  which  actually  commit  the  offense,  prin« 

cipals  in  the  second' degree,  which  are  present,  aiding^  and  abetting 

of  the  &ct  to  be  done.[3] 

[9J  The  pretnct  need  n<it  be.  an  actual  itandingr  .within  si|fht  or  hearing  of  the  act.;  an 
mdivt  co-opermlum  in  the  crime  at^he  time  of  its  commission  completes  the- felony.  As  if 
seireral  jiersons  set  oat  together  or  in  small  parties  lipon  one-commop  design,  be  it  murder 
or  other  felohy,  or  for  any.  other  purpose  unlawful  in  itself,  and  each  taketh  the  part  asl 
signed  him,  some  to  commit  the  fact,  others  to  watch  at  proper  distances  and  stations  to 
prevej^t  a  surprise,  or  to  favour,  if  need  be,  the  escape  of  those  who  are  more  imfmediately 
engaged.  They  are  all,  provided  the  fact  be  committed,  in  the  eye  of  the  law,  pre$tnt  at 
it;  fbr  it  was  a  coikimon  cause  with  them,  e^ch  man  operated  in  bis  station  at  oAe  and 
the  same  instant  towards  the  same  Common  end,  and  the  part  each  man  took  tended  to 
give  >coantenancei  encouragement,  and  protection  to,  the  whole  gang,  and  to. insure  the 
success  of  their  eommon  'enterprise.'  Foler^  950.  ,   '   . 

In  case  of  stealing  m  sp  shop,  il. several  k^  acting  in  cnnoert,  some  in  the  shop  and 
some  out^  and  tfie  property  is  stolen  by  one  of  those  in  the  shop,  those  who  are  on  the 
outflide  are  equally  guilty  as  principals  in  the  offence  of  stealing  in  a  shop.  Rex  v.  &o- 
gerUy,  Run.  df  Ap*  C.  S49;  and  see  Rex  v.  Owen^l  Ry*^M.C.  C.  96;  Rex  v.  Borik* 
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So  that  regnlarlv  do  ihap  ean  bo  a  prineiiMt  io  fdony;  imtess  be  \m 

EKsenty  iioless  it  cao  be  in  cate  of  wilful  pQisoning^  wiierein  he  that 
lyetb  or  ihfusetb  poiaea  with  intent  to  poison  any  person,  and  the 
fftenon.intieDdedy  or  any  other  take  it  m  the  abience  of  him  that  so 


wick,  1  Dougi,  '207.  So  if  one  kieept  fiiird  whiit  others  commit  the  «ct,  he  !■  oonstme. 
tirely  ptemnl,  and  liable  as  a  principd^  9aU  t.  Tn^  Wright*&  OAto  R.  75.  If  severmi 
Mt  in  eoneert  to  atetl  t  niaB*rfOodfef  aad  beJa  ipdnoMl  bf  nod  to  tmei  one  of  tbem  in 

Creaeace  of  the  olbera,  with  the  poawion  of  sjodi  gooda,  and  another  of  them  gptiecn 
im^awajy  that  the  man  who  has  the  frodds  mar  carry  theaa  off,'  all  are  i^ilty  of  fekxij 
m  principalf .  Rex  t.  Standley,  Run.  S^ILC.C,  305.  See  S^aU  ▼.  C^Ummn,  5  Porter^  33. 
All  persona  aiding  and  abetting  the  personating  i  seaman  are  prindpals;  the  offence  in 
not  confined  to  tbe«persQo  only  who  personates  the  seamatt.  Rt%  ▼.  Pstti,  AnM.  ^  it, 
C  C*  3$9.    So  in  simony,  all  are  principals..  Bak$r  v.  R^gtn^  Cro:  JOiz.  7d9L. 

If  oAe  encoorages  another  to  covmli  siiicide,'and  is  present  abetting  himwliife  he  does 
■o,  auch  perion  is  guilty  of  murder  as  a  -principal,  and  if  two  eneoorage  each  other  to 
Mider  themsehres  and  one  does  so^  the  chber  being  present,  but  the  Utter  fkH  in  the 
attempt  u^oa  himself;  he  is  a  pi'in<iipal  in  the  murder  of  Ihe  first;  -b^  if  it  be  enoertniB- 
whistber  the  deceased  reall?  kUled  himself  or  whether  he  came  to  his  death  by  accident 
before  the  moment  when  he  mMbt  to  destroy  himself^  it  wiH  not  be  murder  in  cither. 
Rex  r.  DytoH,  B^$^.  if  JR.  A  C.  51^;  and  see  Rex  ▼.  Ru$9dl,  Moody,  C.  C.  356;  ilc^.  t. 
M»mm,9C.ifP.4lS,   See  Csm.t.JI(A9mi«  ];?  iKist.359.    -  ~ 

AU  those  who  assemble  UiemseWes  together  with  an  Intent  even  to  commit  a  tre^paaa, 
the  execution  whereof  causes  a  felony  to  be'  committed;  and  continue  together  abetting 
•ne  another,,  till  they  have  actually  put  their  design  Mnto  exeentiont  and  also  alTihose 
who  are  present  when  a  iblony  if  eomniittedy  and  abet  the  doing  6f  it,  are  principals. 
Ai^d  where  persons  combiiie  to  stand  by  one  another  in  a  breach  of  the  peaiDe»  wUh  a 
general  resolution  to  resist  all  opposers;  and  in  the  execution  of. their  desiffU,  a  murd^ 
IS  dorag>itted,  alt  the  oompany  are  equally  principals  ,in  the  inurder,  thooi^rn  at  the  time 
ef  the  fiMit,  some  of  tbenl  were'  at  such  s  distance  as  ta  be  ont  of 'view.  'Reg.  ▼.  Awelfp 
^  Car.  &  P.  437,  See  alto  Cam.  ▼.  ila%,  4  Psmi.-Xi.  /.  156.  Cmm,  v.  asre,  4  Pemu 
L.X2S9. 

To  constifate  the'  offender  a  princioal,  it  is  not  necssa^  that  be  should  be  prepmt 
deiing  the  whole  of  tlie  tranaaoiioh,  it  is  sufficient -to  diOw  tbitt  he  orighially  assented  to 
the  fi£>ny,  and  .was  )ir^lit'  aiding,  and  abettwg  when  the  ofeice.waa  eonsumniated. 
although.he  vfWB  not  at  the  ibception.  As  where  thib  servants  of  A,  i^eloniously  removed 
goods  io  AJe  warehouse,  from  one  part  ofit  to  another^  end  B,  several  htiurs  afterwards 
asfetsted  in  removing  the  goods  from  tie  warehoufee,  be  was*  held  «  principal,  since  it  wa« 
%  continuing  tr^saetion.  Rex  v.  AivseU,  3  i9klf,  P.C,  768. 

If  several  combine  to  forge  an  lostruraeni,  and  each  executea  by  himself  a  distinct-pert 
of  the  furgary,  and  they  are  not  together  wh6n  the  instrument  Is  cotnjkleted,  they  are 
nevertheless  all  guilty  as  principals.  Rex  v.  Bingiey,  Ruee^  Se  B,  C,  C,  446;  ted  vide 
Mex  V.  Jb%,  Rues.  4r  B.  4J.  C.  421 :  Ad  id.  339.  infm.  As  if  A.  oeunsel  B.  to  make  the 
pap^r,  C.  to  engrave  the  plate»  and  V.  tn  fill  up  the  names  of  a  forged  note»«nd  they  dn 
■0,  each  withdut  knowing  that  the  others  are  employed  for  that  purpose.  ^  B.  C.  and  Z^. 
may  be  indicted  Ibr  the  forgery^  and  A.  as  an  aocessary.  Rex  v.  Dale,  Moody,  C  C.  307. 
For  if  several  make  distinct  parte  of  a  forged  instrument;  each  is  a  principal,  though  he 
do  not  know  by  whom  the  other  parts  are  executed,  and  though  il  is  finished  by  one  a)one 
in  the  al^nce  of  the  others.  Bex  v.  Kirkioood,  Moody,  C.  C.  304. 

Persons  not  sufficieotlv  near  to  give  assistance,  are  not  princ^tals.  -  T^u*  where 
Brighton  uttered  a  forged  note  at  PortsmovtA,  the  plan  was  concerted  between  him  snd 
two  Others,  to  whom  he  was  to  return  when' he  bad  passed  the  note,  and  divide  the  pro- 
duce. The  three  had  Iksfortf^  beeo  concerned  in  uttering  apother  forged  note,  but  at  the 
time  this  note  was  uttering  in  Portofnot/tA,  the  other  two  stayed  at  &efpor(.  The  jury 
foqnd  all  three  guilty ;  but  on  a  case  reserved^  the  judges  were  clear  that  as  t^e  other  two 
were  not  present,  nor  sufficiently  near  to  assist,  they  could  not  be  deemed  principals,  a|)d 
therefore  ihey  were  recommended  for  a  pardoti.  -  Bix  v.  Soared,  Atkinmm  and  Bugkum^ 
S  Eaot,  P.  C.  974 ;  JRttf«.  ^  R.  C.  C.  25.  S.  C.  and  see  R.  v.  Stewart  and  o^e,  Ru»$. 
St  R.  C.  C.  363;  Rex  v.  Badeoek,  and  oihero^  Ruom.  i  RiC.  .C.S49;  Rex  v.  Jfaaaeft, 
7  0.  ^  P.  801. 

Gomg  towards, a  place  where  a  felony  is  to  be  eominitiedin  order  to  assist  in  carrying 
off  the  property,  and  assisting  -aooordingly,  will  not  make  a  man  a  principal  if  he  were 
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iH  gncfa  a  dJitanoB  tX$hd  tiBMof  tha <Hoql<mil»kiay  m  to  Wnnatle  to  miit  to  it  iteiry. 

KeUy,  RtiM*.  ^  a.  C.  C.  i^U  ,      .      " 

Where  H.  and  S.  broke  open  &  warehooM,  ^nd  it9le  thereout  thirteen  firkins  !of  bnt- 
icr,  dtc.  vhick  th^  carried  ^longf  the  street,  thirty  yards,  juid  tbton  fetched  the  priioner, 
who  WM  apprised  of  the  robbery,  and  he  «iM$lBd  io  canryHig  the  property  away,  he  was 
beld  not  a  principal,  the  ielony  being  complete  before  he  inter&rdd.  Bex  t.  Kingf  /{mm. 
4'  R.  C,  C.  332.   Rex  ▼.  JVcilbibtn,  ib.  333.  note. 

If  a  wife,  br  her  huqband^s  order,  bdt  in  hit  absence,  knowin^y  ntter  a  for|^ 
«rder  and  'ccrtiocate  for  priie  money,  the'proipniption  of  eoevcion  at  2ie  time  of  atteringr 
does  not  arise*  as  the  hoshand  was  abinnti  ao^tiie  wife  nay  be  oonvicted.  Jfox  ▼.  MorrUi 
Jiuee.  Sf  R^X),  C.  370..  It  is  not  sufficient,  to  make  a  person  a  principal  in  atteriag  a 
£>rged  nbt^  that  he  caipe  with  the  citterer  to  the  town  whelre  it  was  uttered,  went  ont 
with  him  from  the  inn  at  which  they  bad  pot  np  a  little  while  before'  he  ottered  it,  joined 
bin  again  in  Ute  street  a  short  time  after  the  uttering,  and  al^  some  little  distance  from 
the  place  of  ottering,  and  ran  a,way  when  tl^  otterer  was  Upprehended.  B^  ▼.  Davia^ 
Ru$$.  4r  R-  C.  C.  113 ;  and  see  Rex  v.  £Zse,  id,  142. 

If  the  prtnoiparw^re  insane  wiien  the  act  was  eommlttfld,  bo  cine  ooold  bis  convicted 
MB  aider  or  abettor.   Regi  ▼.  Taylor^  8  Gw.  4r  ''•  ^i6b 

The  offender  most  ako  be  participating  in  tkefeUmoue  design^  or  at  least  the  ofibnee 
must  be  within  the  compass  of  the  original  intentiQn.  Rex  t,  Plumtr^  KeU  109. 117. 
The  apt  most  also  be  ibe  result  of  the  confederacy,  and  if  Several  are  out  for  the  purpose 
irf'ooBimittiog  a  felony,  and  open  an  alarm  ron  different  ways,  and  one^of  tiiem  roaii^  a 
poryoer  ttf  avoid  being  taken,  the  others  are  net  to  be  eonsiderad  principals^  in  snoh  act 
Mex  V.  IfAtt?,  JRiiss.  4r  ^r^*  ^?  ^*  And  in  order  to  render  persons  liable  as  principals 
to  the  seCiond  degree,  the  killing  or  other  act  most. be  in  pursoance  of  some  nnlawiol 
IMirpoee  not  obilaAeral  to  it  1  Sm<,  F.  C  Ji58.  FwL  854^  355.  , 

•  Thus  wlicre  a  nomber  of  persons  combine  to  S6ise>i<Yith  force  and  violence  a  Tesselt  . 
•a^  ron  away  with  her,  and,  if  necessary,  to  kill  any' person  who  sl|oold  oppose  them  m 
the  design,  and  murder  ensoes,  all  concerned  are  principals  hi  soch -murder.  1  GaUiwni 
C.  C,R,  624.    And  wbbre  there  ir  combined  resistance  to  otecors*  or  a  c^mbined-efibrt  to 

%«aose  tomolts  and'affrays,.  or  to*  commit  felony,  knd  death  takes  place,  all  are  principals. 
CqmamnnoeaUh  v.  Dmih^j  4  P<fiiii.  Xiais  J^  156.  ^immtrnmeMk  ▼<  Jfere ,  4  Penn.  Lew  J,  tt9*' 

If  iL'u  charged  with  the  offence,  and  B.  is  charged  with  sidtog  an4  abetting  him,  it 
is  essential  to  make  oot  the  charge  as  to  B.'that  B,  shbold  have  been  aware  of  ii.'«  totea> 
tion  Jo  oonrniitmarder*  Beg,  ▼.  Cmiu^  8  C  ^  F.  541. 

But  all  persons  presj^t  at  a  prii^fight,  kaviDg  gcne  thither  for  the  purpose  of  seeing 
4he  prixe^^gliters  strike  each  otn^,  were  prinoipals  on  the  breach  of  the  peace.  Biex  ▼• 
PsrHiis,  4  Cur,  ^  P.  537.   Rex  ▼.  Murphy,  S  C,  Sf  P,  10.  Rex  r.  Young,  S-Ci^P.  646. 

•  The  indictment  against  principals  in  the  second  degree  may  in  general  charge  all  the 
partiea  aa  principals  to  the  first  degree,  or  as  being  present  aiding  and  abetting.  J?W.  ■ 
^1.  3  MisIe.  c.33.  s.  76.  •  Rex  r,  ^oung,  3  T,  A.. 105.  Rex  ?.  Tavb,  Ruee,  if  Ri 
814.  Reg^ ▼.  Crtaitom,  1  Cif  Mar,  187.  But  there  are  exeeptions  to  this  role  as  to 
the  structure  of  indictments  under  jpartieolar^stattttes  which  make  the  puniehment  difl 
ferent,  and  it  is  best  not  to  cfaSrge  all  the  parties  as  principals  in  the  first  degree,  but  to 
charge,  the  principals  in  the  second  degree  specially  as  aiders  and  abetters  when  there  in 
any  doubt  as  to.the  evidence  to  prove  them  all  equslly  guilty ;  for*  if  one  were  altogether 
iifnocent,  having  repented  .of  his  pofpoM^and  left  the  others  before  the  felony,  anditjs 
vncertato  which  is  guilty,  bolh  most  be  acquitted.   1  Lexek,  887.'  ^ 

Wiiere  a  prisoner  was  convicted  upon  an  indictment  which  charged  him  with  a  rape 
as  a  principal  in  the  first  coopt,  and  as  an  aider  joid  abettor  in  the  second^  it  was  holden 
that  the  coovietion  upon  the  first  count  was  good.   Rex  v.  Fottes ,  Moody^^C,  C,  354. 

A,  B.  and  C  were  indicted  fi>r  murder  in  the  first  count  as  principals  in  the  first 
degree,  in' the > second  count  A,  was  indicted  as  principal,  and  B.  and  C.  as  principals  to^ 
the  secdnd  degree ;  the  first  count  was  ignored  as  to  B.  snd  C,  and  a  true  bill  foun4  on 
the  second  count  against  all,,  and  it  was  oeld  that  B,  and  C.  mkht  be  convicted  on  the 
second  count,  though  A.  was  acquitted.  Reg,  y,  Phelfo,  1  C  4r  Sar,  180. 

All  who  are  present  aiding  and  abetting  him  who  inflicts  the  mortal  blow,  in  cases  of 
murder,' are  principals  and  criminals  in  the  highest  degree;  hot  it  is  notever^  inter Aied- 
dling  in  a  quarrel  or  affray  fVom  which  death  ensues,  that  constitutes  an  aiding  and  abet- 
ting to  the  murder.  I^  for  instance,  two  men  fight  on  a  former  grodge,  and  of  settled 
' .  'malice,  and  with  intent  to  kill,  of  which  the  spectators  .are  ignorant,  and  they,  of  a  sod* 
den,  take  sides  with  the  combatants  and  encoorage  them  by  words,'  and  death  ensue^  it 
,  will  not  be  murder  in  such  persons.  When  there  is  a  eonibination  to  resist  all  opposition 
to  the  commission  of  an  unlawful  lu^  to  the  ezecotioo  of  which  dcfth  ensocn,  all  ace 
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lafeth  it,  yet  he  is  a  principat,  and  he  that  oonnsfelletb  or  abetfeth 
bipfi  so  to  do,  is  accessary  before.     Co,  P.  C.  cap.  64.';?.  138  [4]  • 

Who  shall  l>e  SEiid  present,  aiding,  and  abetting  in^case  of  felony, 
hath  been  safficiently  declared  in  cap.  34.  in  case  of  murder,  in  jcap:, 
48.  in  case  of  burglary,  in  cap.  46.  in  case  of  robbery,  and  need  noc 
again  be  repeated.  ^       - 

Accessaries  again  are  of  tWo  kinds,  accessaries  before  the  fact  com- 
mitted, and  accessaries  after. 

An  accessary  before^  is  he,  that  being  absent  at  the  time  of  the 
felony .  committed,  doth  yet  procure,  counsel,  cemmand,[5]  or  abet 
another  to  commit  a  felony;  and  it  is  an  offense  greater  than  the  acces- 
sary after;  and  therefore  in  many  cases  clergy  is  taken  away  from 
accessaries  before^  which  yet  is  not  taken  away  from  accessaries 
after  J  as  in  petit  treason,  murder^  robbery,  and  wilful  burning^  by  4 
^5  P.^JU.  cap.  4.[6] 

I  .  I         ■  I  II  I       .         I     ■■       ■!  I  ■    I       I  I      ■!  -  ■  ■      I  ■ 

gnilty  of  msHbr.    Tfao  fkct,  howefWr  mofi  appear  to  have,  been  epunQhttd  ttrictlj  m 

Erotecotion  >of  the  porpote  for  which  the  partj  waa  aaepmbled,  and  iif  <Mie  of  the.  party  -of 
is  own  h^ad,  tarn  aaida  to  /oominit  ii  felony,  Ibreign  to  the  ori^al  desun,  his  copipa- 
nions  do  noi  participate  in  his  goilt.  State  t.  King  et  ai.  3  JUce**  8.  C.  Dig.  106.  The 
diitincUon  between  pripcipiia  in  the  first  and  second  degree,  is  a  distinction  witl^iit  a 
difference,  and  therefore  jt  need  not  be  made  in  the  indiotment  The  words  **  then  and 
there,*'  in  the  concloding  part  o£  a  charge  against  ofi^  present  abetting  a  nrarder.aiaj 
be  rejected  as  sarj^osage,  or  referred  to  the  act  done,  which  caused  Uw  deKtb*  aad  not 
to  the  time  and  pl^use  of.  the  death.  StaU  v.  FUy  mnd  RMiU,  2  £ic«,  &  C.  IHg.  104. 
Jbk  an  indielment  for  murder,  if  several  be  chaired  as  priocipals^  one  tut  principal  per- 
petrator, and  the  others  as  aiding  and  abetting,  it  is  not  material  which  ofihem  be  charged 
as  priiicipaJs  in  the  first  degree,  as  baring  given  th0  mortal  blow;  fi>r  the  mortal  injnrj 
given  by  any  one  of  those  present,  is  in  contemplation  nf  law,  the  injory  of  each  and 
every -of  tliem.  .If  the  actual  perpetrator  of  a  innrder  should  escape  by  flight  or  die, 
these  present  abetting  the  commission -of  the  erim^  may  be  indicted  as  principab,  and 
tbd^  the  indictment  shoold  ftate  the  mortal  injury  was  committed  by  him  who  is  ab- 
sent or  dead;  yet,  if  it  be  snbstantlally  alleged  thit.  those  who  were  indioted  were  present 
at  tbe.perpetratipn  of  the  crime,  and  did  kill  and  morder  the  deceased,  by  the  mortal  in- 
jury  so  done,  bv  the  actual  perpetrator,  it  shall  he  suflicient  StaU  t.  f%^  and  RMiU, 
3  ifiee,  &  C.  ijig.^\^.  If  some  of  the  persons  engaged  in  accomplishing  a- lawful  pur- 
pose commit  a  felony  in  presence  of  others  of  the  party,  but  without  their  participatioo, 
the  Utter  are  ndtber  prinoipab  nor  accessaries.  V.  StaUa  v.  Jvaieit^  3  WaA.  C.C.  S3ai 

[4]  4  BL  Com.  34.  fUx  v.  (?t1es,  ity.  ScM.IL  166.  Rex  v.  Palmer^  1  T.  Itl  96.  Bms 
I  Stewart,  R.  3f  R,  363.  Foiter,  349.,  Jt.  v.  HarUy,  4  C.  dc  P.  369.  Rex  v.  C^dm, 
1  Leach,  15.  1  Boat,  P.  C.  352.      . 

[5]  StaU  V.  JMifiiii,  IJbywoddf  N.  C.  Ref.  i^^mwning  of  the  word  •*ssmwmi^  aa 
here  used. 

•  # 

'  [6]  Lord  Coke  and  Mr.  Justice  Fbeier  considered  the  word  command  as  compre- 
hending all  those  who  incite,  procure,  set  oii,  or  stir  up  any  other  to  do  the  fact  3  Et^'o 
P.  C,  641.  But  there  are  somjeT  diversities:  As — 1.  When  the  principal' doth  not  ac- 
complish the  feet  altogether  in  the  same  sort  as  it  was  beforehand  agreed  between  hjm 
^d  the  accessary;  and,  tlierefore,  if  one  commands  another  to  lay  bold  upon  a  third 
persbnt^and  he  layi  hold  upon  hti;n  and  robs  him,  the  person  commanding  is  not  acces- 
sary to  the  robbery,  for  his  command  might  have  been  performed  without  any  robbery. 
mU.  c  161,  p.  369 ;  and  see  1  Ch.  C.  L.  363. 

But  if  the  command  had  been  to  beat  him,  and  the  pfirty  commanded  doth  kill  iiin^, 

or  beai  him  so  that  he  dieth  thereof,  the  person  commanding  shaU  be  accessary  tp  the 

morder;  for  it  is  Ji  hazard  in  beating  a  man /that  lie  may  die  thereof.    Jd;  tSed  ^ni,  if 

.this  does  not  mean  where  the  command  was  to  beat  the  other  violently  7  1  Ea$t,  P.  C.'V57. 

3.  He  that  commandeth  6r  counselleth  any  evil  or  unlawful  act  to  be  done  shall  be  ad- 
judged accessary  to  aH  that' shall  ensue  upon  the  sA.me  evil  act,  but  not  to  any  other  dis. 
tinet  thing.    Aa  if  one  command  another  to  sttel  a  horse,  and  he  etealeth  an  ox;  or  to 
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Those  offenses,  which  iirthe  coiBtruotion  of  Hw  are  sudden  and 

Yinpremeditatedy  cannot  have  any  accessaries  before^  as  krlNng  ft  nian 

per  inforluniumf^^  defehdendoy  or  manslaughter.  ,  An4  therefore  if 

y?.  be  indicfed  of  murder,' and  .B.  as  accessary  before^  if  the  jury  find 

w?.  guilty  only  of  manslaughter,  there  shall  be  .no  inquiry  of  B.  but 

*  '    >.      '     '         V  — ■ ■ — r- 

rob  »  man'b^.  the  htj^hway  of  bill  monej^  imd  he  rebii  him  irt  hi*  hoDte  of  his  plate;  nr 
to  born  Buch  an  ohe*s  hoaee*  an^  be  boms  the  boose  of  anotfaer)  thcee  are  pther  acta  and 
felonieii  than  be  coinqiaBded  to  be  done,  and  therefore  be  a|iall  not  be  adjudged  acces- 
sary to  them.    Id,      .      '         •   ^'  i 

3.  But  if  a  perion  commit  the  saine  ielony  which  another  did  oommand  or  counsel  to 
be  done,  thoag^b  he  dgth  it  knother  tune,  oe  in  another  piaoe,  opr  in  a»oth<^r  sort  than  was 
commandiBd  or  counselled,  jet  here  such  person  commandini^  or  counselling  shalfr  be  ac- 
ce9sir)r.  As  if  he  doth  couhsel  to  kill  a  man  by  poison,  and  he  kills  him'  with  a  dagger ; 
or  to  kill  htm  by  the  highway,  and  he  kills  bim  in  his  house;  or  to  kill  him  one  day, 
and  he  kiUs  him  on  another- day;  .in. these  an'd  the  lik«  oases  he  shall  be  aeoesaary  to  the 
murder,  {Id,)  for  the  means  used  are  ijnmaterial,  so  tl|at.  the  criminal  object  be  «fiected. 

4.  Tliote  offences  whiehJn  the  construction  of  law  are  sudden  and  unpremeditated, 
tflmnot  haFe  any  accessaries  be/bre.  As  killing  a  man  by  niisadftfnture  in  his  own 
defence,  or  manslaugbler,  for  in  such  ease  there  can  bis  no  procorihg«  oodnaeUiiig,  com« 
nanding  or  abetting.    ^nl«  450,  fioet  616. 

^.  It  seems  to  be  generally^  agre^  thai  he  who  barely  ooi^ceals  a  felony  which  bo 
know^  to  be  intended,  is  guilty  only  of  a  misprision  of  ftlony,  and  ahaH  not  bp  adjudged 
an  aoceasary,  for  this  isilot  procuring,  cpunseHing,  or  abetting.  '^  Hawk,  e.  S9,  a.  23. 
Thus,  words  that  seem  to  imply  mere  permission,  as  if  one  inrarms  another  that  lie  1e 
kbout  to  conmiit  a  felony,  and  the  latter  replies ;  **  You-  may  do  your  pleasure  for  me^** 
tbb^does  not  implicate,  him  as  an  acceasary,  but  it  only  fixes  him  with  the  guilt  of  a^ 
iiiiapriaion.    Po$t  616 ;  3  Hawk.  e.  39,  r,  33-38.-  .         ' 

6.  Also,  if  a  maa  counsel  or  command  another  to  kiH  a  person;  and  before  be  bath 
killed  him,  be  wh^  counselled  or  commanded  it,  repenta  and  eounttrmanda  it,  charging 
him  not  to  kill  him,  and  yet  after  he  doth  kill  bim,  here  such  person  countermanding 
l|hall  not  be  adjudged  accessary  to  the  murder,,  for,  generally,  the  law.  adjudges  Ao  man 
'  aoceasary  to  a  felony  before  tite  iaet,  but  such  as  continue  in  that  uind  at  tbe  time  that 
the  felony  is  done  and  executsd.    DaU,.e,  161,  j».  369. 

7^  B|it  if  a  person  advise  a  woman  to  kill  her  child  as  soon  as  it  shall  be  bom,  and 
■he  kHl  it  in  pursuance  of  such  advice;  h^  is  an  accessary  to  the  murder,  though  at  the 
time  of  the  advice,  the  ehtld  not  being  born,  nor  murder  could  be  committed  of  it,  for  the 
influence  of  tbe  felonious  advice  oontinuing  till  the  child  was  bom,  makes  the  adviser  as 
much  a>  felon- atf  if.  he  bad  given  his  advice  after  the  birth.    3  H4wk,  e,  89,  a.  1^. 

8.  If  the  crime  solicited  to  be  eomttiitted  be  not  pi^rpetrated,  then  the  itdviser  may  still 
be  indicted  for  a  misdemeanor  in  having  tnadesuch  solicitation.  Rex  v.  Higgenw^  8  fast,  5. 

Accessaries  before  the  fact  are  in  general  puoishable  in  the  same  manner  as  princi- 
pals,  for  they  are  frequ^Uy  more  deeply  criminal  than  the  principaL  See  Vmlt.  e.  161* 
But  there  are  several  legislatire  prdvistons  pointing  out  the  punishment  in  different 
offences.  Tb\is,  accessaries  before  tbe  fact  to  murder,  are  punishable  with  death. 
9  Oto,  IV.  c.  31 .  f .  3.  So  are  accessaries  to  a<lmtmalmtig  jwison,  «ind  attempU  ta  drown^. 
BuffoeatA,  or  strangle,  and  to  maliciously  shooting  and  stabbing  with  intent  to  murder  or 
maim,  &c.  9  6eo,W.c,  31. 1. 11, 13.  So  are  aoceasaries  to  adminkteriiutvoiem  to  a 
iDoman  to  mocure  abortion^  with  intent,  Sco,  9  Geo,  IV.  e,  31,  s.  13,  and  7  WiU,  IV.  and 

I  Vict,  c,  85.  8.  6.  ante,  11.  13.  Accessaries  to  administering  poison  to  a  woman  not 
quick  with  child,  with  intent,  &c.  are  puniahable  as  principala.  (Id,')  So  are  acoeasariee 
to  the  forcible  abduetien  of  Women  for  lucre.  9  Oeo.  IV.  c,  3K«.  19.  8a  are  aeceeaa- 
ries  .to  ehUd^tealing,  9  Gao.'IV.  e.  31.  s.  31.  So  are  accessaries  to  bigamy.  9  Geo, 
IV.  c»  31.  s.  33.  And  accessaries  to  any. felony  punishable  under  stat.  9.  Geo,  IV.  e,  31, 
for  whom  no  puniehment  is  otherwiee  provided,  may  be  transported  for  not  more  than 
fourteen  nor  less  than  seven  years,  or  impriaoned  with  or  without  hard  labor  not  exceed- 
ing three  years.  9  Geo.  IV.  c.  31.  c.  31.    See  Arch,  C.  L.  by  Jertio,  9  ed,  689. 

Acceasaries  before  the  fact  to  felonies  within  the  statotQs  7  &.  6  .Geo.  IV.^c.39.  a.  30. 

II  Geo.  IV.  if  1  Wia.  IV.  c.  66;  3  mtt.JV.  c.  34;  7  WiU.  IV.  ^  1  VicU  c,  85.  a.  7; 
e.  86. 9,  6^;  c.  87.  s.  9 ;  c.  88. «.  4 ;  «.  89.  a.  11 ;  and  alao  c.  36.  a.  35.  as  to  .offences  against 
the  post  office,  and  A  Sf  5  Vict,  c,  56.  a.  8.  respectively,  are  pttnishabte  with  death  or 
otherwise  in  the.  same  tttanner  aa  principala  in  the  ^rst  degreet 
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he  shall  be  forthwith  disehergedy  because  bare  hQAicide  is  always 
sudden:  for  if  it  .were  premeditated^  it  had  been  murder,  and  not 
barely  bomieide,  Bibiih^sca8e,{e)  but  there  may  be  an  accessary  after* 

Again,  the  exility  of  the  offense^.tho  it  be  feiony,  yet  because  it  =is 
not  capital,  exclud^h  accessaries  befart  or  fl^er,  and  therefi[>re  in 
petit  Urciny  there  can  be  no  accessary,  Snnt  Lassinglon^s  case^ 
P.  42  Eliz.  JB.  S.{d)  and  this  is  also  the  reason  why  there  cap  be  no 
accessary  neither  btfort  qot  after  in  manslaughter  per  infortunium 
or  se  difendendo,  because  ther^  is  n(>  judgment  of  death  in  that  case. 

That  which  makes  «a  accessary  b^ore  is  command^  counsel^  abet- 
ment, or  procurement  tiy  one  to  another  to  commit  a  felony,  when 
the  commander  or-counseller  is  absent  at  the  .time  of  the  fejony  com<* 
mitted,  for  if  he  he  present  he  is  principal 

And  therefore' words  that  souikl  in  bare. permission^  make  not  an 
accessary,  as  if  A.  says  he  will  kill  «r.  S.  and  J?,  aa^s  you  may  do 
yoUr  pleasure  fer  me,  this  makes  not  A  acce^ary.  dl  H.  7..36^  37 
Cranipt.  41.  A.[7] 

If  nk.  hire  B:  to  mingle  or  lay  poison  for  C.  B.  doth  it  aeeordiii|;« 
ly,  and  C  is  poisoned,  B.  tho  apsent;  is  principal,  Jl,  is  acces^ry; 
but  if  Ji,  were  present  at  the  mingUng  ot  laying  of  the  poison,  tho 
both  were  absent  at  t|i6  taking  of  it^  yet  both  are  principals,  for  they 
are  both  equally  acting  in  the  ppisoning, 

'  But  if  vf .  buy  theinaterials  of  the  poison,  knowing  and  consent- 
ing  to  the  design,,  and  deliver*  them  to  ff.  to  mingle  and  apply  it,  or 
lay  it  in  the  absence  of  i/f.  here  it  seems  A.  is  only  accessary  before: 
quod  vide  Co.  P.  C.  cap.  7.  p.  5a.  ^ranklWs  case'.(c) 

If  «f.  comtzu^nd  or  counsel  B,  to  commit  felony  of  one  kind,  and 

B.  commits  a  felony  of  another  kind,  \A.  is  not  accessary,  as 

[617  3  if  t^. jcommand  B.  to  steal  a  plate,'and  B,  commits  burglary 

to  steal  the  plate,  Jl.  is  accessary  to  the  theft,  but  not  to  the 

burfflary.  Co.  P.  C.  cap,  7.  p.  51.  , 

If  wf.  commands  .£.  to  take  C  and  B.  takes  (7.  and  robs  him,  Ji.  is 
not  accessary  to  the,robbery. 

But  if  Jl.  commands \^.  to  beat  C.  and  B.  beats  C.  so  that  he  dies,«d. 
is  acce^saryi  because  it  may  be  a  pipbable  consequenee  of  his  beat- 
ing, 3  E.  3.  Coron.  314.  Stamf  P.  €.  Lib.  t.  cap.  45.  fol.  41.  a.  the 
like  it  is  if  hecommat^d  B.  to  rob  him,  and. in  robbing  him  B..  kills  him, 
9d.  is  accessary  to  the  murder.  Plowd.  Com.  475.  Crompt.  43.  A. [8] 

«^.*comfnands  B.  to  burn  th^  house  df  C.  B^  kills,  robs,  or  steals 
from  C.  A.  is  nbt  accessary,  for  it  is  an  offense  of  another  kind;  so  if 
\S.  commands  j8.  to  steal  th^  horse  of  C.  and  he  steals  his  cow,  A.  is 
not  accessary.  Plowd.  Com.  415.  Sounder^ s  case. 

(c)  4  Co.  Rep.  43  b.  {d)  Cro..&iig.  156.  (e)  8Ude  TV.  VoL  I.  p.  399. 

: , ^ ^ _u : 

[7]  Tbe  procorement.tieed  liot  be  direct,  it  it  safficient  if  it  be  tfarongh  the  t^eaej  of 
'  another;  and  it  may  be  'by  approbation  or  conaehC  to  an  ezpresaed  felonious  deeifn. 
Fo9ter,  127.  R.  ▼.  Somerset,  19  State  Triala\  804.  R.  t.  Cooper,  5C.^P.  535.  2  /faidfc. 
e.  39,  a.  11.  People  i,  NorUnif  8  Coioen,  197.  Bat  bare  conoeahn^nt  of  an  intention  oa 
the  part  of  another  to  commit  a  felony,  will  not  make  the  peraoi^  so  eoncealifig  an  aocea. 
■ary.  9  Hawk.  c.  29,  e,  23. 

[8]  4  BL  Com.  37.  ML  t.  Saunden^  PUnoden,  475. 
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But  if  ./J.  command  B-.  to  steal  generaify  from  Ci  then  be  is  acces- 
sary to  ahy  kind  of « theft  from  C.  tho  it  were  done  by.  robbery,  for 
that,  varieis  the  offense  only  in  deffree. 

•/?.. commands  J^.  to  poison  C  J?,  kills  him  with  a  sword,  y.et  t^.  is 
accessary,  for  the  substance  of  the  thing  commanded  Was  (he  death' 
of  C.  and  the  differing  in  the  manner  of  its  execution  from  the  com- 
mand doth  not  excuse  A.  froqi  being  accessary. [9]^ 
.  But  if  wf.  command  B,  to  kill  C  ahd  B.  by  mistake  kills  D,  or  else 
In  9trrking.at  C.  kilfs  D,  but  misseth  Cw«/?.  is  nof  accessary  to  (he  m\nr* 
d^r  of  D.  because  it  differs  m  the  person*  C^.'  P.  C.  cap.  7.  p,  51. 
Plowd,  Com,  475.  Saundtr'^  case. 

Ji.  gets  J9.  with  child,  and  before  the  birth  counsels  J?,  to  kill  it, 
the  child  is  born,  B,  murders  it,  A.  is  accessary  to  the  murder,  yet 
at  the  time  of  the  couusel  given  the  Qhild  wasiiot  in  rerumnaturd. 
2  Eliz.  By.  %86.  a,  - 

w^.  lets  out  a  wild  beast,  oi;  employs  a  madman  to  kill  others^ 
whereby  ahy  is  killed,^.  |s  principal  in  this  case,  tho  al^sent,  because 
the  instrutti'eAt  cannot  be  a  principal.  Bali,  cap.  108.(/) 

'  A.  commands  J5.  to  Irill  C.  but  before  the  executibn  there- 
of .S^  repents,  and  countermands  B^  and  yet  B.  proceeds  in  [["CIS  ] 
the  ezecutipn  therepf,  •<$.  is  not  ^accessary,  for  his  consent  ^ 
continues  not,  and  he  gave  timely  counter rhand  to  B.  Co,  P.  C:  cap.  7* 
jp.  51.^  P4owd,  Com.  474,  Sounder^  s  csiseyhut  if*/?,  had  repented,  yet 
if  B,  bad  not  been  actually  countern^anded  before -the  fiict  committed, 
«^.  had  be^Q  accessary.  [10] 

^  *  ■  -  -  -  ■  -^  .  ^ 4 

[9]  F««t«r,  "869, 370.  «.  y.  Cooper,  5  C.  4r  ^.  535. 

[10}  Among'  the  Btatutary^enac^tnente  6n  this  subieot  iii  the  tTnlted  SUiteB,  are  tlie 
following :  eollecXed  in  Whartan'9  American  Criminal  Lute,  34-27. 

Um^tbd  STATE8.~£yer7  person-  who  Bhall,  either  upon  the  land  or  the  «eat;>now- 
ingly  and  wittingly  aid  and  assist,  procure,  coomand,  counsel,  or  adyisc,  anj  person 
or  persons,  to  do  or  commit  anj  murder  or  robbery^  or  other  piracy  afbrewaid,  upon  the 
seas.  Which  shall  affect  the  .life  of  suoh  person,  and  such  persop  or  ii^rsons  shall  there- 
upon do  or  commit  such  piracy  or  robbefy,  then  all  and  every  such  person  so  as  (kfotesaid 
aiding,' assistipg^  prpcuring,  commanding,  couoselling  or  adfisiog  the  same,  either  upon 
the  land,  or  the  sca^  shall  bd,  and  they  are  hereby  declajred,  deemed  and  uljudged  to  be, 
acoiessary  tasuch  piracies  before  tho  fact,  and  every  such  person,  being  th^eof  convicted, . 
shall  suffer  death,    id  0/ i4;)rii  30, 17^0. «.  10,  .  . 

«.  Thiit  after  any  murder,  felony,  robbery,  or  other  piracy  Whatsoever  aforesaid,  is  or 
shall  be  committed  by  any  pirate  or  robber,  every  person  who,  knowing,  that  such  pirate  ' 
or  robber  ha^  done  or  committed  any  such  piracy  or  robbery,  shall,  on  the  land  or  at 
sea,  receive,  entertain  or  conceal,  any  such  pirate'cr  robber,  or  receive  m  take  into  his 
custody  any  shipi  vessel,  goods  or  chattels,  which  have  been,  by  any  sucn  pirate  or  rob- 
ber, piratically  and  feloniously,  taken,  shall  be,  and  .^re  hereby  declared,  deemed  and 
adjudged,  to  be  accessary  to  such  piracy  or  robbery,  after  the,  ^t;  and  on  conviction 
thereof,  shall  be  imprisoned  ilot  exceeding  thrtee  year*,  and  fined  not  exceediiig  five  hun*- 
dred  dpllars.    'Ibid,  eeet.^ II, 

•  Massachubktts.— Every  person^  who'.shAU  be  aiding  in  the  commission  of  any  offenccj,  ' 
which  shall  be  a  felonjr,  either  at  common  law,  or  by  an?  statute  now  made,  ^r  which 
sh^U  hereafter  be  tnade,  or  who  shall  be  accessary  thereto  before  the  fad,  by  counselling, 
hiring'or  otherwise  procuring  sqch  felony  to  be  oominitted,  shall  be  punished  in  the  same 
manner,  which  is  or  which. shall  be  prescribed  fbr  the  punisfiment  of  the  principal  felon. 
IUv.,Stat.  chap.  I3d.  §eeUU  .        ' 

Every  per8<Bi,.who  shftU  co^nBel,  hire,  or  otherwise  prooure  any  offeivee  to  be  commit 

voir.  1:— 59  - 
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ted,  whvoh  ifaall  be  a  felony,  oKlier  at  eommon.  Uir«  or  h%  aiiy.  dalnle  i|ow  nimdc,  or 
which  flhall  herenfler  be  made,  may  be  iadicted  and  oonTicted  an  ah  aceeaaary  beibcie  the 
fact,  either  with  the  (yi^ineipal  felon,  or  after  the  coDTictidn  of  the  principal  felon,  or  he 
may  be  indicted  and  convicted  Of  a  sabatantive  felony,  wbeth^  the  principal  feton  atiafl 
er  thall  mut,  have-  been  convicted,  or  afaall  or-ahall  not  be  ameiiable  lo  jnstioea  and  in  tibe 
laat  mentioned  eaae,  may  he  ponished  in  the  aaoiie  mannfir  aa  if  convicted  oTbein^  an 
i^uceflkry  before  the  fact    Jbid,  Bfct.  ft. 

It  was  aaid  by  the  Supreme  Court  that  9tat.  1784,  e.  .65,  (from  which  the  above  aectien 
was  drawn,)  providing  that  if.  any  person  ahali  aid,  ai^iat,  &c.  any  person  to  commit 
murder^  be  abalJ  be  considered  tfa  an  accessary  before  the  faqt,  refers  tp  a  person  not  prt^ 
'  §ent,  aiding,  &.C  If  the.  party  be  in  soeh  a  aitoation  aa  to  be  able  to  iaffi>rd  aaaistanee  to 
the  principal,  although' not 'lileraJly  preaent^he  will  be  a  principal.  Com.  ▼.  £ihj^ 
^  Pick.  49^ 

Any.  person,  oharged  with  the  offence  -meDtioti^  in  the  preceding  section,  meij  Ifi 
indicted,  tried  and  punished  in  thb  same  court  and  the  same  ednnty,  where  the  principa' 
felon  might  be  indicted  and  tried,  although  the  offence  of  connselKng,  hiring,  or  pro- 
curiug  the  commisaion  of  auch  felony  may^ve  bden'COmmitted  on  the  higir  aeaa,  or  im 
land,  either  within  or  without  the  limits  of  this  sUtCL    Rtv,  Slai.  ckmp.  133.  tecl.  3. 

Every  peraen,  not  standing  in  the  relation  of  husband  or  wife,  parent  or.  grand-pmrent, 
child  or  grand-child,  brother  or  sisteri  by  consanguinity  or  affinity,  toihe  offender,  wfaoii 
.  after  the  eommiasion  of  any  fblony,  ahall  ha:rbom',  conceal,  mai(»tain^  or  aasist  any  prin- 
cipal feldn,  of  accessary  before  the  fact,  or  ahall  givosuch  offei)der  any  other  aid,  know- 
ing that  he  had  committed  a  felony,  or  bad  been  aooeosary  thereto  before  the  fact,  with 
intent  that  he  shall  avoid  or  escape  from  detection,  arrest*  trial  or  pudiahmeni,  shall  be 
4eemed  accessary  after  the  fact,  and'  shall  be  punished  by  imprisonment  in  the  state  pri- 
son, not  more  than  seven  years,  or  in  the  county  jail;  not  more  than  three  yeara,  orly 
^ne  not  ezoeeding*  one  thonaand  dpllars.    JBidi  ieei,  4» 

■Every  person,  who  shall  become  an  accessary  after  the  fiict,  to  any  fela^iy  either  at 
•common  law,  or  by  any  statute  now  made,  or  which  ahal!  hereafter  be  made,  may  be 
Indietedk  convicted^  a|]d  punished^  whether  the  principal-felon  shall  or  shall  not  have  been 
previously  convfoted,  or  shall  or  shall  no^  be  amenable  to  justice,  by  any  court  baving 

Iof  isdiction  to  try  the -principal  felon,  and  either  in  the  county  where  such  person  ehafi 
lave  become  an  accessary,  or  in  the  ooohty  where  such  principal  felony  shaU  have  been 
'Gommittflid.  Jbid,9iet^S, 

Nkw  York.— ^-Eyery  person,  who  shall  be  a  principal  in  the  aeoond  degree,  in  the  oom- 
miesion  of  an?  felony,  or  who  shall  be  an  accessary  to  a  murdef,  before  the  fact,  and  every 
person  who  shall  be  an  accessary  to  any  felony,  before  the  fact,  shaH,  upon  conviction,  be 
pnfkithed  in  the  same  manner  herein  prescribed,  wit^  tespect  to  |irincipals.1n  the  first  d^ 
gree.  ^  R,  SUiU  698,  seel.  6,  Isl  EdUian, 

Etery  person,  who  shall  be  convicted  of  having  conceaJbd  any  offender  after  the  com- 
mission of  any  felony,  or  of  having  given  such  ofliBudbr  any  other  aid,  Icnowing  that  be 
has  committed  a  felony,  with  intent  and  in  ord^r  that  h^  may  avoid,  or  escape  from, 
^  arreitt  or  trial,  or  conviction,  or  punishment,  and  no  othertk  shall  be  deemed  an  accessary 
after  the  factt.aDd  upon  conviction  sha}l  be  ponished  by  imprisonment  in  a  state  prison, 
not  exceeding  five  years,--  or  in  a  county  jifil  not  exceeding  one  year,  or  by  fine  not  ex- 
ceeding five  hundred  dollars,  or  by  both  auch  fine  ind' imprisonment   JM.  MeeL  7. 

An  mdictment  against  an'  accessary  to  a^y  lelony  may  be  found  in  the  county  where 
the  offence  of  isuch  accessary  shall  have  been  committed,  notwithstanding  the  principal 
offence  wM  committed  in  another  coun^;  and  the  like  proceedings  shall  be  had  thereon 
in  air  respecti^as  if  the  principal  offence  had  been  committed  in  the-  same  county. 
Rid,  727,  spcl.48. 

An  acoeasary,  before  or  kfter  the  fhct,,  majr  be  indicted^  t^ied,  convicted  and  paniahed, 
notwithstanding  .the  principal  felon  may  have  bec^n  pardoned,  or  otherwise  discharged, 
after  his  convictioq.    i&tJ,  stct  49.         -      ' 

-  Every  person  who  shall  be  convicted  of  having  been  an  accessary  after  the  fact  to  any 

kidnapping  or  confinement,  herein  before  prohibited,  shall  be  ponished  by  imprisonment 

in  a  state  prison,  not  exceeding  six  years,  or  in  a  county  jail  not  exceedm^  one  year,  or 

by  a  fine  not  exceding  five  hundred  dollars,  or  l>y  both  such  fine  tnd  imprisonment 

.2wd.  665,.  sect.  31. 

PxKNBVLYANiA.— f-Where  any  murder- or  felony  hath  been,  or  hereafter  shall  be  com- 
emitted  in  one  cotudty  of  thii- province,  ind  one  or  moir^  persons  ahall  be  acccmiTy'  or 
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Acceeairies  to  aaj  Rich  murder  or  felony  ^in  another  coQoty,  then  an  indictment  fbnnd 
•  or  taken  against  such  uccessary  or  accessaries,  upon  the  circamstances  of  such  matter, 
•before  juiticcp  of  .the  peace,  Or  other  justices  or  commissionetf,  to  inquire  of  felonies  in 
the  county  where  such  offences  bf  accsssary  or  accessaries,  in'  any  manner,  have  been ' 
or  dhali  be  committed  or  done,  shall  be  as^rood'  and  effectual  in  -Jfiw  as  if  the  said  prin* 
cipaf  offence  had  been  coinniilted  or  done  within  the  same- cdunly^  where  the  indictment 
affaihft  such  accessary  hath  been  or  shall  be'  found.  Att  of  31ft  ]lf(Eiy,  1718,  se0<.3S; 
I  iSfirifi^  405;  7fA  e<2.  PurAm,  935.  .    /     ' 

The  justice^  of  the  said  Supreme  Court,  or  two  of  theVn,  upon  euit  to  them  mad6, 
•hall  write  to  the  jLcepers  of  the  records,  where  p>nch.  priticipal  is  or  shall  hereafter  be' 
attaintec}  or  convicted,  to  certify  them  whether  such  principal  be-  attainted,  convicted 
or  otherwise  discharged  df  such  principal  felony  ^  who,  upon  s^ch  writing  to  diem  or 
tny  of  them  directed,  shall  make  sufficient  certificate  in  writing,  nnd^r  their  seaT  or 
•aalsf  fo  the  said  justices,  whether  sych  principal  be  atfaintedr  convicted,  or  otberwiib 
disciuurged  or  not.  And  after  tliey  who  so  hav^  the  custody  of  records^  do  certify  thai' 
such  principal  is  attainted,  convicted  or  otherwise  discharged  pf  such  offence  by  thd 
law,  then  the  justices  of  ^gaol  delivery  or  of  oyer  and  terminer  shall  proceed  upon  every 
aiich  acceasary  in  the  o^unty  where!  he  or  they  becaibe  acoesiary,  in  such  manlier  and 
form. aa  if  both  the  sai<^  principal  offiinee  and  accessary  had"  been  oommitt^lmd  done 
in  the  same  county,  where  the  offence  or  aceessary  w^  or  shall  be  committed! or  done* 
And  «verj'sueh  accessary  and  other  offenders  as  above  expressed,  shall  answer  upon 
their  arraignm.enta,  and  receive^ such  trial,  judgment,  order  and  e^cotion,  and  si^er 
such  fdrfeiture,  p«ins  and  penalties,  as- is  used,  in  ottier  cases  of  fblony,  and  as  the  statute 
made  in  the  second  and  third  yean  of  the  reign  of  king  Edward  the.  Sixth,  (chap.  24,) 
entitled,  **An  act  for  the  trial  of  murders-  and  felonieiB  committed  in  several  coijinties," 
doth  direct  in  such  cases;  wl^ich  statute  shall  be  observed  in  this  province,  any  law  or 
vaege  to  the  contrsty  notwithstanding>  .  JHd,  Btet,  93. 

£very  person  eonvipted  pf  bigamy,  or  being  an  aceessary  after  the  faci,  in  miy 
felony,  or  of  receiving  JBtoIen  goods,' jimowine,  them  to  have  been  stolen,  or  of  any'  other 
oJOfeooe  hot  capital^  for  which,- by  the  la^s  in  force,  before  the  act,  entitled,  **An  act  to 
amend  the  penal  lawi  of  this  state,**  burnipg  in  the  hand,  cutting  off  the  eara,  nailing  the 
ear  or  ears  to  the  pilloTy,  placine  in  and  upon  the  pillory,  whippiur  or  iihprMonment  fbr  ' 
Ufe,  ieor  may  be  inflicted,  shall,  instead  of  such  parts  of  the.  punishment,  he  .^ned  .and 
sentebced  to  undergo  in  the  like  manner,  and  be  cori^ned,  kept  to  hard  labour,  fed  and 
cl9thed  as  is  hereinafter  directed,  for  any  term  not  exceeding  two  yearsi  whieh  the 
«oort  befbre  whom  such  conviction  shall  he,  may  and  shall,-  in  tlieir  discretion,  think 
adapted  to  the  nature  and  heineusness  of  the  offencoi  Act  Sih  Aprils  1790;  3  IhlUt^ 
801 ;  2  Smith,. 5Zl ;  1th  ed.  Fur.  938^  sect.  ,4. 

ViKGimA.— An  aeoeesary  to  a  murder  er  a  felony  opmmitted;  shall  be  examined  by  the 
court  of  that  oounty  or  corporation^  and  tried  by  the  oonrt  m  that  district  where  he  be*  . 
came  accessary,  and  shall  answer  uppn  his  arraignment,  and  receive  such  judgments;, 
order,  execution,  pains  and  penalties  aa  are  used  in  other  caseft  of  murder  and  felony. 
B.Iuf)oLL  104. 

If  any  be  accused  of  an  act  done  as  principal, -they  that  be  accused  as  accessary  shall 
be  attached  also,  and  safely  leept  in  custody  until  the  prineipal  be  attainted  or  delivered. 
JS:  £.  txrf.  i.  126.  ^ 

Persons  knowingly  harbouring  borse-stealers,  or  teceiving  from  them  stolen  horses, ' 
are  to  be  deemed  and  puoishi^d  tfb  accessaries.  And  if  the  principal  felon  cannot  be 
taken  so  as  to  be  prosecuted  and  eonvicted  of  suth  offenccj  nevertheleiis  the  acces- 
sary may  be  punished  as  for  a  Inisdemeanor,  although  the  principal  felon  be  hot  before 
convicted  of  the  leltmy«  which''  shall,  exempt  the  offender  from  being  punished  ,as  ac- 
cessaty,  if  the  principal  offender  shall  afterwards  be  taken  and  convicted.    IL  X. 

If  any  principal  offenders  shall  be  convicted  of  any  felony,  or  shall  stand  mute,  or 
shell  peremptorily  challenge  above  twenty  persons  returned  to  be  of  the  jury,  it  shall 
be  lawful  to  proceed  against  any  accessary  either  befbre  or  after  the  fact,  in  the  same 
manner  aa  if  (he  principal  felon  had  been  attainted  thereof,  notwithstanding  such  prin- 
cipal shall  be  admitted  to  the,  benefit  of  his  clergy,  pardoned  qr  otherwise  delivered  .before  ■ 
his  attainder;  such  i^ccessary  to  suffer  the  same  punishment  as  the  principal,  i^  he  ha4 
been  attainted.    i2.  ii.0oLi.p.2O6. 

V  '  •        •  • 
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CHAPTER  LVL. 

OF  A0CES8ABIZS  ASTJQR  fPHE    FACT. 

This  kiod  of^aircessary  afteF  (he  fact  is,  where  a  pe^n  knowing  the 
felony  to  be*  committed  by  another,  receives,  relieves,  comforts,  or 
assists  the  felon. [I  J 

This,  as  hath  been  said,  holds  place  only  in  felonies,  and  in  those 
felonies,  where  by  the  law  judgment  of  deitth  regiiiaWy  oughttoensiie, 
^d  therefore  there  is  no  accessary  in  petit  larciny,  homicide  j9er  in- 
fortunium, or  homicide  se  de/endendo.  15  B.  3.  Coron,  116. 
.1  shaji  consider,  1.  What  shall  not  be  a  receiving  or  relievidg  to 
jQake  an  accessary  aftier;  and  2.  What  shall  be  such  a  receiving  or 
relieving  to  make  an  accessary  after. 

If  4/f.  knows  that  B.  hattv  committed  a  felony,,  but  dolh  not  disco- 
ver it,  this.doth  not  make  ^.  an  accessary  after,y  but  it  is  misprision 
of  felony,  for  wh^cb  «^.  may  b^  indicted,  and  upon  his  conviction  fined 
and  imprisoned^  , 

If  •<?.  sees  B,  commit  a  felony,  but  consents  not,  nor  yet  takes  care 
to  apprehend  him,  or  to  levy  hue  and  cry  after  him;  or  upon  hue  and 
cry  levied  doth  not  pursue  him,  this  is  a  Yieglect  punishable  by  fin^ 
and  imprisonmeilt,  but  it  doth  not  mak^  A.  an  acceissary  c^fier,  8  E. 
.  2*  Coron.  395.  3  E.  3.  Caron^  ^93.  Stamf  P»-  C.  Lib.  I. 
[  6l9  3  c^p.Ab.f  4t).  b.  14.  H.  7.  31.  b,  and  the  contrary  opinion  of 
some  old  books  in  this  case  is  ther.efore  rejected. 

If  B.  commit  a  felony,  and  cooie  to  the  house  of  •/£  before  he  be 
arrested,  and  •4.  suffer  him  to  escape  without  arrest,  knowing  him 
to  have  committed  a  felony,  this  doth  not  make  •/?.  accessary;  but. if 
he  takes  money  of  B.  to  suffer  him  to  escapa,this  makes  hini  acces- 
sary ^  9  H.  4.  1.  and  so  it  is  if  ^.  shut  the  lore  door  of  his  house, 
whereby  the  pursuers*  are  deceived,  and  the  felon  hath  oppbrtunity 

[11  Generally  any  assistance  tj^hatso^ver  given  to  one  known  to  be  a  ibion,  in  order  to  bin^ 
der  bis  being  apprehended  or  tried,  or  suffering  the  panishment  to  which  he  19  eoodenured, 
i&  sufficient  to  bring  a  main  within  .this  description,  a?id  makies  him  accessary  to  the 
felony  1  as  whe^e  one  assists  him  with  a  horse  to  ride  away  with,  or  with  money  <»  \*ic- 

'  tiials  to  support  him  in  his  escape.  2  Hawk,  e,  29.  s.  36.  A)so,  it  seems  to  be  setUed  that 
whosoever  rescues  a  felon  from  an  arrest  for  the  felony*  or  voluntarily  suffers  him  to 
escape,  is  an  accessary  to  the  felony.  2  Hawk,  c;  29.  c>  27.  It.seems  agreed,  says  Hsw» 
JHns,  that  the  law  hath  snch  a  regard  to  that  ilaty,  love  and  tenderness  which  a  wif^ 
Dwes  to  her  husbandt  as  not  to  make  her  an  accessary  to  felony  by  any  receipt  given  to 

:  her  husband.  Yet,  if  she  be  any  way  guilty  of  procoriftg  her  husband  to  coidmit  it,  it 
seems  to.makeTher,  an  accessary  bef<»re  Uie  fact,  in  the  same  nuumer  as  if  she  had' been 
sole.  Also,  it  seems  agreed  that  no  other  relation  besides  that  of  a  wife  to  her  husband, 
will  exempt  the  receiver  of  a  (elon  from  being  an  accessary  to  the  felony;  from  whence . 
it 'follows,  that  if  a  mast^  receive  a  sdrvant.or  a  servant  a  master,  ta  a.  brother  a  brottiBrt 
or  even  a  husband  a  wife,  they  are  accessaries  in  the  sumemamler  aaif  they  had  been 

'   mere. strangers  to  one  another.  2  Hawk,  e,  29.  s.  34. 

^  ..  Where  goods  are  feloniously  taken  by  a  servant  in  his  In  aster's  absenee,  and  the.  mas. 
ter  aflerwards  assists  in  sectcting  them,  he  is  an  accessary  only,  though  he  directed  the 
original  teking.    Norton  v.  Peeple^Q  Cow,  XZ7, 
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to  escape,  this  makes  ^.  ais^essar^;  for  here  is  not  a  bare  omission^ 
but  an  act  done  by  Ji.Xo  acbommodate  bis  escapees  E.  3.  Coron.  487. 

•tf.  hath  his  goods  stolen  by  B.  if  Jl.  receives  his  goods  again  sim- 
ply^ without  any  contract  to  favour  him  in*  his  prosecution,  or  to 
forbec^r  prosecution,  this  is  lawful ;  bat  if  he  receives  them  upon 
agreement  not  to  prosecute,  or  to  prosecute  faintly,  this  is  theft-bote, 
punishable  by  imprisonment  and  ran^ora,(a)  but' yet  it  makes  not  Jl. 
an  .accessary,  42  ^ssiz,  5.  b,  i  B.  3,  Coron.  353.  St  am/,  P.  C.f.  40. 
a.  biit  if  he  take  money  of  B,  to  favour  him,  whereby  be  escapes^ 
this  nrakes  him  accessary.  Datt.  263.(6)  Crompt.  A\.  b.      * 

Jl.  hath  his  goods  stolen  by  B.  who  sells  them  to  C.  upon  a  just 
value,  thb  C.  kkiow-tlii^m  to  be  stolen,  this  makes  not  C.  accessary, 
)  unless  he  receive  the  felon.  Z)a//.  cap.  108.  jgu  2d8.(c) 

But  by  some  opinions,  if  he*  buy  them  at  an  under  value,  it  makes 
him  accessary^' ;tier  Crompt,  A3,  b.  and  Sir  Nich.  Hydty  Dalt,  nbi 
supra;  but  it  seems  this  makes  not  an  accessary,  foir  >f  there  be  any 
odds,  he  that  gives  inore,  benefits  the  f(^on>more  than  him  that  gives 
less  than  the  value,  but  it  may  be  a  misdemeanor  punishable  by  fine 
and  imprisonment,  and  the  buying  af^an  undervalue  is  a  presumptive 
evidence,  that  he  knew  they  were  stole,  but  makes  him  not  accessary. 

If  ^,  hath  his  gqods  stolen  by  B.  and  C.  knowing  they  were 
stolen,  receives  them,  this-  simply  of  itself  makes  not  an  accessary, 
aiid  therefore  it  hath  been  often  ruied,(//)ahat  to  aay,  J.  S,  hhth  re-* 
ceived  stottn  goodk  ktUHoing  them  to  be  stolen^  is-  not  ac- 
tionable, because  it  imports  not  felony,  but  only  a  trespass  [  62d  ] 
or  misdemeanor,  punishable  by^  fine  and  imprisonment,(^) 
for  the.  indictment  of  an  accessary  (^ter^  is  that  he  received  and 
maintained  the  thit^y  hot  the  good8,(f)\2\ 

(«r)  V%d9  ataea,p.  546^  df  naUH  ibid.  -  (6)  JVew  Edit  p^^l. 

(c)  New  EdiLimd.  (d)  ihwgan'a  oaM,  Yelv:  4. 

(«)  By  3^4W,SfM.  cap.  9,  ^^Redelyen  o^  itolen'^oods,'  knowing^hem  to  be  stolen; 
are  to  be  deemodraeceiMriee  nf^t  the  &ot,  and  suffer  as'iucb;"  bat  beoanse  thepe  re- 
ceiver! often  concealed  the  principal  felons,  and  therebj  escaped  beiojp  ponished  as  acces- 
saries'; therefore  bgr  1  Ann,  emp,  9.  **  Whosoever^  shall  bny  or  receive  stolen  goiods  Icnow- 
ing  them  to  be  stolen,  maj  be  prosecuted  for  a  misdemeanor,  and  punished  by  Ane  and 
imprisonmeot,  though  the  principal  felon  be  not  convicted;**  and  this  shall  exempt  them 
from  being  pnxiuihed  as  accessaries,  if  the  principal  shall  bftarwards  be  convicted. 

.(/)  Bat  by  5  Amn^  cap.  31.  **  If  any  person  shall  receive  or  buy  knowingly  any  stolen 
goods,  or  knowingly  harbour  or  conceal  any  felon,  he  shall  hd  taken  as  accessary  to  the . 
felon,  and  shall  suffer  as  a  felon  :'*  this  statute  does  not  take  away  the'^benefit  of  dcrgy ; 
bot  bj  ArOe0, 1,  cap,  11.  such  person  may  be  transported  for  ibnrtcen  years. 
»    I.  I        <  I  I       ■        ■'  ■  I  III        I  ■  III  ■ ._ 

[di]  The  7  &.  8  Oeo,  IV.  e.  99.  is  now  the  only  status  in  force,  affecting  receivers  of 
stolen  goods  in  general.  All  the  statutes  prior  to  that  statute  are  repealed,  and  the  only 
other  acts  in  force  on  this  offence  are  the  3  O^o,  III.  c.  28.  relating  to  receiving  stolen 
goods,  &.C.  on  the  river  TAaHies,  and  the  1  6l  3  Oeo,  f.\,  e,  75.  relating  to  anchors,  cables, 
■hipping,  dLCk 

Where  two  receivers  are  charge  in  the  same  indictment  with  separate,  and  distinct 
acts  of  receivings  it  is  too  late  af^r  verdict,  to- object  that  they  should  have  been  indicted 
separately,  i^g*  v.  Hayt,  fi  M.  if  Rot^  156.  Where  a  person  knowinff  goods  to  have  been 
stolen,  directs  his  secant  to  receive  them,  and  the. servant  also  knowing  tbem  tobe 
stokn,  does  so,  they  are  jointly  Indictable.  Reg,  v.  Parr^  9  M.  ^  Rob,  346.  Three  per. 
sons  were  charged  with  a  larceny,  and  two  others  as  accessaries,  in  sejwrately  rebelvinff 
portions  of  the  stolen  goods.'  The  indictment  aIbo  centained  two  other  ooonts,  one  w 
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But  yet  it  seems  to  me,  that  if  B.  h^d  come  hfmself  ^ta  C  and. 
delirered  him  the  goods  to  keep  for  him^  C  knowing  that  they  were 
stolen,  and  that  B,  stole  them,  or  if  C.  receives  <t)ie  goods  to  facilimfe 
the  escape  of  B.  or  if  C^knowingly  receives*  them  up6n  agreement 
to- furnish  i?.  with  supplies' out  of  them,  and,  accordingly  supplies 
him,  this  makes  C  accessary  ;(^)  and  with  this  seems  to  agree  the 
preamble  of  the  statute  o{2  ^  S  K^.  cap.  34.  CrompL  41.  6.  for  it 
is  relieving  and  comforting.  *  ^        . 

'  But  tlie  bare  receiving  of  ^oleh  goods,  knowing  them  h>  be  stolen, 
makes  not  an  aocem^ry;  for  he  may  receive  them  to  keep  for  the 
true  o^ner,  or  till  they  are  recovered  or  restored  by  law;  and  so  it 
seems  dre  the  bookd  to  be  intended  of  37  ^ssiz.  69.  25  E.  3.  39.9(A) 
9  ^.  4.  1.  a.  .         / 

If  a  felon  be  ia  prison,  he  that  relieves  him  with  necessary  meat, 
drink,  or  clothes  for  ^he  sustentatioh  of  life,  is  not  accessary. 

So  if  he  be  bailed  out  till.tnd  next  session?,  fycAi  is  law«- 
[]621  ]]  fnl to  relieve  and  maintain  him,  for  \:^\\^g\lodammodo  .m 
custody,  and  is, under  a  certainty  of  coming  to  his  triaU 
CrompU  42.  A.  Dali.p.  386.(t) ;  ^ 

And  theroifore  it  is  not  treason  thus  to  relieve  a  traitor,  while  he  is 
in  custody  or  under  b^il,  and  therefore  the  statute  of  37  Bliz.  cap.  2. 
that  makes  it  felony  to  relieve  a  Jesuit,  haih  yet  this  quklification, 
being  At  liberty  and  out  of  hold. 

But  if  a  felon  be  in -gaol,  for  a  man  to  convey  instruments^to  him 

ig)  But  becanae  thift  was  difficult  to  prove,  the  confederates  of . such  thieves  frequently 
disposib^  of  such  (roods. to  the  pwners  for  a.reward,'tin(fer  the  notron  of  helping  theoi 
again  to  their  stolen  goods,  it  is  provided  by  4  Geo,  I.  eap,X\.  ■*'That  whosoever  shall 
take  a  reward  under  tiie  pretence  of  helpings  any  one  to  stolen  goods,  shall  wshSSbt  as  a 
felon,  as  if  he  himself  had  stolen  the  said  goods,  unless  1iq  cause  such  felon  to  be;  appre^ 
hended  and  brought  to  trial,  aad  give  evidence  against  hinn**  upon  tbu<d4use  the  frmous 
Joimikan  VfHd  was  convicted  and  executed.  10  6?so.  I.— r^See  statute  6  &so.  I.  eh*  33. 
for  pretending  to  help  one  to  stolen  goods.*  Receivers  of  linen  goods  stolen  from  the 
bleaching  grsonds,  are  by  the  StatutelS  OtQ.  Il.tleolared  feloiis,  without  benefit  of  clergy. 
'  \h)  In  w  last  edition  of  the  year-tbooks,  wUicb  is  i^  this  place  mispaged,  it  is  S5  £, 
3*82.6.  ,  -^. 

(i)  iV«o  Jffrfft.  p.  530.    .  ' 

-  '     ' '  "  —  -  -    '  -  -     -  -  ^1  .. .       --  ^    -  — 

them  charging  each  of  th^  receivers  separi^tdy  with -a  substantive  fblony,  in  separately 
receiving  a  portion  of  the  stolen  jgfoods.  The  principals  were  acquitted,  but.the  leceivers 
were  convicted  on  the  last  two  counts  of  ttie  IndictmenV,  i{e|r.  v.  PuXkdm^  9  Csr.  4r 
iP,  280.  A  lad  stole  a  brass  weight  from  his  master,  and  after -it  had  been  taken  from 
■him  in  his  ma^r*«  presence,  it  wte  restored* to  him  again  with  his  master's  consent,  in 
order  that  he  might  seH  it  to  a  man,  to  Whom  he  had  been  in  the  habit  of  selling  similar 
articles,  which  he  had  stolen  before.  The  lad  did  sell  it  to  tho  man,  and  the  man  being 
indicted  for  receiving  it*of  an  ^vil  disposed,  person,  well  knowii^g  it  to  hx9p  been  slolen. 
was  convicted,  and  sentenced  to  be  transported  for  seven  years. .  Reg.  v.  tifon§,  1  C.  ^T 
MaVf  917.  Where  six  £100  notes  were  stolen,  and  the  party  was  indicted  for  receiving 
them,  it  appeared  thfit  the  notes  had  been  chaog^  by  the  thief  for  £20  notes,  which 
latter  notes  had  been  received  by  the  accused  » it  was  held,  diet  he  eould.not  be  convicted 
on  the  indictnient,  as  he  did  not  receive*  the,  notes  which  were  stolen.  Re*  v.  fVsttel^, 
4€.Sf  P.  132. 

•A  person  may  be  indicted  for  receiving  stolen  property,  if  it  remain  the  aune  in^iub- 
%tanoe,  though  the  name  be  changed,  «nd  therefore  a' principal  may^be  ilidictad  for  steaU 
tng  a  live' sheep,  and  the  accessary  with  receiving  twenty  pounds  of  mutton.   Rex  v. 
CoweU,  2  Eatt^P.  C.  t6i  |  and  see  il.  v.Puckerwg,  R.^fM.  aC.242. 
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to  break  prison' to  make  an  escape,  or  to  bribe  the  gaoler  fo  let  him 
escape  mak^s  the  party  an  accessary,  for  tho  common  hundanity 
allows  every  man  to  afford  ihem  necessary  relief^  yet  common  jus« . 
lice  prohibiia  allmen  unlawful  attenkpts  to  cause  their  escape's. 

If  d.  ipeak  or  write  in  favour  ojf  9  prisoner  for  his  favour  and 
deliverance,  this  makes  him  not  an  accessary.  26  ^ssiz.  47.[3] 

To  instruct  a  felon,  to  read  thereby  to  save  him  by  his  clergy  makes 
not  an  accessary.   M.  7  R.2\,{k)  Co:  P.  C.  eap^  64.  p.  139. 

If  w?.  be  committed  for  fefony,  ar)d  B.  an  attorney  advise  the 
friends  6{jt.  to  write  to  the  witnesses  not  to  appear  against  him,*-who 
writes  accordingly,  this  makes  neither  B.  nor  the  friends  accessary ,, 
boi  is  a  misdemeanor  punishable  by;  fine  and  iinprisonment.  Co,  P. 
C^bi  supra.,  ,  ,,  ^ 

A' feme  covert  canpot  be  ah  accessary  for  the  receipt  of  her  hu^ 
band,  for  she  ought  nor  to  discover  hrm.  , ,     '   . 

Bi],t  the  husband  may  be  an  accessary  for  the  receipt  of  -his  vrife^ 
Siamf.  P.  C.  Lib.  L  cap.  l^Jbl.  )8?.  a.    v 

If  the.  wife  alone,  her  hi^$band  being  ignorant,  do  jmpwingly  re- 
ceive B.  a  felon,  the  wife  is  accessary  and  not  the  husband.  15  ^.M. 
Goron.  383.  -^  . 

But  if4he  husband  and  wife  both  receive  a  felon  knowingly,  it 
shall  be  iudged  only  the  act  of  the  husband,  and  the  wife  acc^uitted. 
M  37  K  3.  Sot  34.  in  dors.  Bex  Coram  6fig€.{l)  > 

To  make  an  accesjsary  to -felony  there  must  be  ti  felony  [  622  ] 
committedby  him,  to  whoni  he  is' Accessary.  . 

•S.  gives  £•  a  mortal  stroke,  C.  receives  or  relieves  Ji.  or  helps  him 
to  escape,  and  then  B.  dies,  C.  shaH  not  be  an  accessary  to  the  felony, 
becanse  when  he  received  him  no  felony  was  done.[43 .  , 

(i)  JB«L  30.  Rex  Cam. 

(2)  Thk'  was  the  cMe  of  Richard  Day  and  Margery  hia  wife,  {vide  supra  p,  47.)  who 
bad  been  indicted  befofd  the  shef^S  of  iMiceln  pro  recepUimnUo  Jelonvm  ;  ^  indictment 
waa  aent  eorawi  rege^  Richard  surrendered  himself  and  alleged^  that  he  ha^  been  tried- 
and  aoqoitted  on  the  said  Indictment  before  the  JQsticea  of  gaol-cleltTery  at  Lincoln^  and 
was  admitted  to  bail ;  afler  which  the  jndge  of  gaoUdetSveryadnt  the  record  ofRiehqrd^s 
acquittal;  Margery  the  wife  pleaded,  that  she  alsd  had  b^n  tried' and  acf nitted,  and  was 
lilsp  bailed,  but  afterwards  she  not  appearing,  a  (Japiae  waa  awarded  a^mst  her  and  her 
bail:  upon  this  her  husband  and  one  John  Mode  two  pf  her  bail  came  mto  court,  Et  pe^ 
tufU  ipfooadmittiadjinem  cum  aomino  regt  oceashne  prtedictd  faciendum^  Sf  4dmiUun- 
Jttr;  sometime  after warda  the  said  John  Node  came  into  court  and  alleged,  that  he  had. 
beepi  unjustly  fined,  ^'Quia  pnedictum  Indictaraentum  super  pn^dictam  Margeriam  fac- 
tum mlniis  snfiicii^ns  est,  eo  qudd  predicta  Margerid  tempore,  quo  ipsa  dictos  felones 
reoeptasee  sen  eis  cpnsentire  debuisset,  fuit  cooperfa  ^rmdlcta Ricardo  \\r6  suo,,&.  a.dhnc 
est  &  omnino  sub  potestate  sua  [ejus],  cui  ipte  in  nuDo  contradinere  potuit,  and  ex  quo 
Don  inseritur  in  indictanientp  prflsdicto,  quod  ipsa  aliquod  malum  fecit,  Aec  eis  oonsen- 
tiirit,  sea  ipso*  felones  r'eceplavit  igniorante  viro  suo,  petit  judicium,  si  ipsa  vivente  viro 
sno  de  aliquo  recentamento  in  pm^sentia  viri  soi  occasiona'ri  possit."  The  court  took 
time  to  consider  of  this  ple^,  and  in  BRehaetmae  term,  anno  4to  gave  the  fbllowing  judg- 
ment. ^  Vifeo  &,  diligenter  examinato  indictamento  pnedicto  super  pnefatam  Margeriaifi 
facto  Tidetur  curiid,.quod  indictamentum  illud  minus  sufficiens  est  ad  Ipsam  inde  pqnere 
rdsponsuram.    Ideacessit  processus  farsiu  cam  omnino.    See  Co.  P.  C.  p.  108.' 

• . » 

'     ■    .  > 

[31  But  advlfinr  witnesses  not  to  appear,  though  it  does  not  makc^  an  accessary,  iti  a 
•  inisdfemeanoi!.  HMe  Sum.  Sil9. 

[4]  3  ilaaolc  <f.  29,  f.  35, 4  m.  Ciwir  38. 
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But  aiBaa  may  be.aoeessary  to  an  accessary  by  the  reoeirin^  of 
hittk  kopwiDg  him  to  be  an  acceesary  to  felony.  Siamf.  P.  C.  cap.  46. 
/.  43.  b.  22  ^Biiz.  S2.[5'\  •      ^ 

There  can  be  no  accessary  in  receipt  of  a  felo^,  unless  be  knoir 
him Xo  have  comoHtted  a  felony:  vide  SiamfanPs  P.  C  41.  6. 

But  yet  it  hath  been  held,  that  if  the  p^rty  be  attaint  of  felony  by- 
outlawry  or  otherwise  in  the. county  of  w?.  if  any  one  of  that  county 
leceive  hi^i,  he  13  accessary,  whether  he  had  notice  or  not,  because 
he  is  a  felon  by  inatter  of  record,  whereof  all  in  ttie  same  county 
ought  to  take  notice.  12  JE.  2.  Coron.  sn.^SUamf.  P.  C  cap,  46* 
foLAl.b. 

But  it  seems  to  me  necessary  to  make  an  accessary  after,  that  there 
be  notice,  altho  the  felon  were-  attaint  in  the  dame  county,  for  pre- 
,  sumption  shall  not  make  men  criminal,  where  the  puni^nient  is 
capital.[6]  .  ^ 

See  aiif<#,  «19.  ch.  55. 

»-  ■     ■     .        ■  '    "  «  ,      I  ".■,■■    ,  ■ 

[51 ,8  P.  TTmt.  475;  S  HaieL  ic.  39,  f.  1^ 

[6]  But  loine  particular  eYideoee  is  neoMeary.    Com.  Dig.  Ju$tiet9^  t.  %  finoL  c  29^ 
§,  33,  a.^^  f.  €1;  R.  i.  Thomp$om,  2  Ln.  308;  3  P:  Wu9.  496. 


The  ponithmeat  of  aficetnriea  after  the  fact  is  at  oomnon  law  ^riviaL  thej  being*  in 
mbst  caaei  allowed  the  benefit  of  clerfj.  Pott.  372«  There  are  eereral  legliilaiiYe  proL 
Tieiona  pointing  crat  the  punishment  in  difierent  offences.  ^Thoa,  in  mhductkm^  &^pa- 
myt  aM»auU$,  ehUa  Mtealing^  rapt^and  uwuUmuil  cHmet|  the  9  Qeo.  IV.  e.  31.  $.  81. 
provides,  '^that  erery  accesaarjf  after  the  fiict  to  any  felooj  punishable  un<fer  this 
act,  (except -murder)  ahall  be  liable  to  be  imprisoned  with  or  withooi  bard  labour  ia 
the  common  gaol  or  house  of  correction,  for  anjr  term  not  exceeding  two  years;  and 
every  person  who  shall  counsel,  vd,  or  abet  the  oommieBion  of  any  miKiemeanor  punish- 
ab\e  under  this  act,  shall  be  liable  to  be  indieted  and  punished  as  a  principal  offisnder.** 
•  In  mprder,  9  Oeo.  IV.  e.  31.  t.  3.  ** every  accessai^  after  the  fact  to  murder,  shall  be 
liable  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for  life,  or  to  be 
imprisoned^'with  or  without  hard  liibopr,  in  the  common  gaol  or  bouse  of  correction,  for 
any  term  not  ezoeeding  four  years.** 

Accessaries  aftet  the  ifact  to  offences  wltbiA  ihe  7  (fr  8  €fw.  IV.  c.  39;  c  30  ;  11  G^csw 

F\  &  VWm,  IV.  e,  66;  2  WiU.  IV.e.  34;  7  Will  IV.  &,  1  Vict.  e.  36;  c  85 ;  e.  86; 
87 ;  ^«  88,  and  e.  89,  respectively,  may  be  imprisoned  not  exceeding  two  years,  with 
or  without  bard  labour,  and.  witb  or  without  solitary  eonfinemement,  such  cohfineroent 
not  exceeding  one  month  at  any  ope  time,  nor  three  mouths  in  any  one  year.  Where 
accessaries  after  the  fact  are  punishable  as  ^r  *  felony,  but  no  speleifie  puniahroeDt  ia 
provided  by  the  particular  .stutute,  they  ma;f  be  transported  for  seven  years, ^  impri- 
Boned,  with  or  without  hard  'labour,  for  the  whole  or  any  part  of  the  imp^isontnent,  and 
Villi  or  without  solitary  confinement;  (7  ^  8  0$o,  IV.  e.  iS,  s..  9.)  sueh  eonfineroent  not 
exceeding  one  month  ait  anV  one  time,  nor  three  months  In  any  one  year;  (7  WiiL  IV. 
&,  V  Viet.  d.  90.^  s.  5,)  and  if  a  male,  may  be  once,  twice,  or  thrice  publicly  or  privatelv 
tvhipped,  in  addition  to  tlie  idkpritonmeht,  if  the  court  iihall  think  fit.  7  d&  8  6mk  Iv. 
C.  38.S.  8. 


> 
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CHAPTER  LVII. 

COirCEBNIsfo   tHE    ORDER   OF  PROCEEDING  AOAINSt  ACCESSARIES.[I] 

Tbe  accessary  may  be  indicted  in  the  same  indictment  with  the 
principal^. and  that  is  the  best  and  ibost  usual  way;  but  iie  may  be 
indicted  in  another  indictment,  but  then  such  indictment  must  con- 
tain the  certainty  and  kind  of  the  principaUfelony. 

If  a  man  W€re  accessary  before  or  aAer  in  atiother  county^  than 
where  the  principal  fejony  was  comipitted,  at  common  law  it  was 
dispunishable,  but  now  by  the  statute  oi  %  Sf^  ^  E.  ^.  cap.  24.  the 
accessary  is  indictaNe  in  that  county,  wliere  he  w^as  accessary,  and 
shall  be  tried  there,  as  if  the  felony  had,  been  committ^  in  the  same 
county;  aqd  the^vjuslitres,  before  whpnf  the  accessary  is,  shall  vrite 
to  the  justices,  4*^.  before  whom  the  principal  is  attainted,  for  the 
record  of  the  attainder. 

This  writing  is  to  be  ]by  writ  in  the  king's  name  under  the  teste  of 
the  jnstice  so  sending  it.  Dp.  253.  b. 

If  the  a<!cessary  be  indicted  .either' alone  or  together  with  the  prln- 
cil^al^  process  of  outlawry  sha)l  not  go  against  the  acce^ary  till  the 
prmcipal  be  attainted,  or  outlawed,  neither  shall  he  be  put^to  pteaid 
till  the  principal  appear,  but  shall  be  bailed  till  the  principal  appear; 
vide  fVesim.  \,  cap.  \A.{ay\jf\  • 
■*  ».  ■  "  •  .      • 

(d)^  Co.  hmtU.  lSi3.    Tiia  »  D<y«7  dtord  hj  1  ilnit.  cap.  9. 


[I]  Sm  Btatut^R  y  SbB  Oeo.  lY.  e.  64,  ».  9.  On  the  eonstrQction  of  this  'stctnte*  see 
Hex  ▼.  Ru99eU,  Mood.  C.  C.  356;  Reg.  v.  LeddingtM^  9  Car.  ^  P.  79.  This  proTi- 
sioo  m  this  statute  with  respoct  to  atUiudw,  is  substituted,  fo^  that  of  1  ^bm.  St.  3.  e,  9, 
••  h  which  is  repealed. 

[9]*  Ry.'Y.  A$hmeU^  9  C.  ^  P.  1236;  Whitehead  v.  7%€  Slate,  4  Humpkreye,  97&  By 
tjie  commoii  law  an  aco^ssary' cannot  be'^pnt  U|x>n  trial  a^inst  his  -consent  until  the 
principal  is  convicted.  Hence  if  the  principal  be 'dead  before  conyiction  the  accesssTy 
cannot  be  tried.  Cwnmonweahth  ▼.  Phillipo,  16  Bta^.  4S!3.  The  jruilt  of  the  principal 
must  be  established  before  the  accessary  can  be  tried,  3  Burr'e  Tiialt  440.  An  acces- 
sary  to  a  felony  committed  by  several,  may  be  tried  as  accessary  to  those  who^have 
been  cooTicted;  but  if  tried  as  accessary  to  all,  and  some  haye  not  been  proceeded 
agfainst,  it  is'  error,  i^t^ops  v.  CommonwedUk,  7  &  4r  R*A^X*  After  oonviction  of  an 
accessary,  it  is  not  {^oond  fof  airrestinf^  jud^rment  that  the  indictiftent  does  not  allege* 
that  the  principal  had  been  convicted.*  Marty  v.  The  State^  3  lilaekf.  366. 

By  statuUi  a  receiver  of  stolen  goods  may >  be.  trie4>  thooffh  the  principal  b  not  con- 
Tided.  State  V.  iSwX.  3  Tyler,  349;  Commotiwealth  v.  Andrew,  3  Man.  14;  Common* 
wealth'Y.  Frye,  1  Vtrg.  Ca$e$,  18;  ButUr  v.  Static  3McCord,  384. 

Bat  in  North  CariUina  be  cannot  be  tried  before  the  principal,  except  **  when  the  latter 
escapes  and  eludes  the  prociess  of  law."  State  v.  Grots,  1  Jmtrph.  370;  State  ▼.  Ooode^ 
1  i£ii0ifrs^  463. 

But  conviction  of  a  principal  without  judgment  warrants  the  trial  of  the  aeoessary. 
Comm4nv)eaith  v.  WiUiamton,  3  Virf.  Cdeeo,  31 1. 

A  Verdict  that  the-defendant  indicted  aa  aco^mry  to  a  murder  ii  guilty,- without 
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The  accessary  shall  not  be  Constrained  to  answer  to  his  indictment, 
tin  the  principal  be"  tried,  9  jS.  4.  4&  a.  but  if  he  will  w&ve  that 
benefit,  and  put  himself  upon  his  trial  before  the  principal  be  tried 
he  may,  and  his  acquittal  or  *  CQUYiction  upon  such  trial  is*  good. 
Stamf,  P*  C.  Lib.  I.  tap.  49.  /  46.  h. 

But  it  seems  necessary  in  such  caso  to  respite  judgment  till  the 

principal  be  convicted  and  attaint,  for  if  the  principal  be  after  ac- 

quited,  that  conviction  of  the  accessary  is  annulledf  and  no 

[  624  ]  judgment  ought  to  be  given  against  him;  but  if  be  be  ajC- 

quitled  of  the  aQcessary,  that  acquittal  is  good^  and  he  shall 

be  discharged.  8  H,  5.  6.  A,  Coron.  463. 

i\l  w?.  J9.  and  C  be  indicted  e^s  principals,  and  Z).  is  indicted  as  ac- 
cessary to  them  aU,  D.  shall  not  be  arraigned  till  all  the  principals  be 
attaint  or  outlawed,  for  if  A,  and  B.  be  tried,  and  acquit  or  attaint, 
yet  Z>.  may  be  accessary  to  C  and  not  to  A.  nor  B\  but  if  A,  B. 
and  C.be  indicted  as  pnncipals,  and  D.  indicted  as  accessary  to  A. 
,  oqly,  there  if  «^.  be  attaint,  thb  B.  and  C.  be  not,  yet/7,  shall  be 
arraigned.  40  Assiz.  25.  Coran.  21&,  1  H.A,$%.b*  Stamf.ubisuprcu 

^ ■  ■    ■  « — j '^, r 

■tatin^  whether  accbesary  io  Uie  marder  in  the  firs|  or  eeeood  decree,  u  erro- 
moas.    R, 

If  A.  it  charged  in  the  indictment  ai  principal,  and  B.  a*  aceeeeary.  and  the  jury 
find  B.  to  he  the  |>rjiioipaI  and  A*  the  accesaary,  tne  indictment  ia  anfiained.  iSIMe  t. 
JKbtrtt  Cox€^  453. 

The  cent  may,  in  its  discretion,  permit  an  accessary  to  be  tried  separately  from  the 
principal.    S^aU  v.  Yancey^  1  ConMt,  Rep.  941.  - 

If  the  principal  in  marder  has  absconde^l,  ^d  process  of  outlawry  is  seasonably  com- 
m^ced,  hot  there  is  nbt  Ume  to  finish  it  at  the  second  .term,  the.  accessary,  who  han 
refased  to  be  tiied  without  the  principal,  although  he  liis  been  two  terms  under  indict* 
roen't,  is,  qot  entitled  to  be  discharged  on  Kab€a9  ewyiut  CommotauaUk  v*  Sheriff 
a  S.  Sf  R.  3f>4. 

Whatever  constitutes  one  as  an  accessary  in  a  capital  ofience,  makes  him  liable  as 
principal  in  a  misdemeanor.   State  ▼*  W€9{/Uld^  I  Bst/y,  133.^ 

'  The  record  Of  the  conviction  pf  a  slave  as  principal  in  a  felony,  is  evidence  against  a 
firee  man  as  accepsary  before  the  fiict;  so  of  the  slave's  confession  of  his  oFO^gnilt  ju 
principal   State  v,  Sims,  2  ,Ba%,  39 ;  State  v.  Cjfttik,  ib.  66. 

•  The  records  of  the  prtncipaPs  conviction  must  be  produced  on  trii^  of  the  accessary, 
unless  they  are  tried  together,  or  the  latter  has  consented  to  be  tried  befi>re  the  former, 
of  tlie  ibrmer  is  dead  or  has  been  pardoned  before  triaL  Butif  thb  indictment  charge 
the  accessary  vrith  being 'present,  aiding  and  abetting«  the  principal's' guilt  may  be 
prov^  by  parol  evid6nee,  though  the  principal  has  been  convicted.  sSoa  v.  Crsni;, 
3BatZy.  66. 

.;  Where'' the  principal  "and  accessary  arer  joined  inaa  indictment  aild  tried  separately, 

.  the  records  of  the  principal's  8onvicCion  b  prima  facie  evidence  of  his  guiH  upon  the 

.  trial  of  the  accessary,  aqd  as  the  burden  of  proof  is  en  the  accessary,  he  must  show 

clearly  that  the  principal  ought  nd  to  have  been  convicted.    CmmiuimoeMk  v.  JDieim 

-  10  Pic*.  481.  ,         . 

But  the  ac<5essary  in  such  case  is  not  restricted  to  proof  of  facta  %U  were  iiot  shown ' 
on  Cbe  former  trial,  and  which  are  incompatible  with  the  guilt  of  the  principal.  Jb. 

If  an  indictment  allege  a  burglarious  entry  with  intent  to  steal,  and  then  and  there 
,      stealing,  it  is  only  the  o^nee  of  burglary,  and  a  count  charging  Cue  as  accessary  to 
**,thc  ^enee  aibrewaid."  is  good.    Sto^  v.  PommonweaUk,  1  &  4r  K*  491. 

In  an  indictment  against  an  accessary  liefore  Ihe  ffict  in'  felony,  it  is  not  necessary  to 
rtet  forth  the  conviction'  or  execution  of  the  principaL  State  v.  Cranky  3  Batiy,66; 
8taUY:Sim$,ib.U9, 

Where  one  was  indicted  as  accessary  to  a  murder  committed  by  a  slave,  it  was  kdd 
sufficient  to  deserihe  the  slave  by  bis  own  name,  without  setting  out  that  of  his  master. 
SiaUy.Cri^nk,2Baay,C6. 
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'  But  yet  the  court  m^y  if  they. please  arraign  theacces^ry  in  the. 
first  case,(&)  for  if  he  be  found  accessary" he  shall  have.judgmenty 
byt  If  acquitted  of  being  acpessary  to  t^.  yet  that  acquittal  dischargeth 
him  not  of  being  accessary  to  B,  or  C.  and  therefore  when  they  come 
in  and  plead  and  are  attaint,  D.  nmy  be  arraigned  (ie  novo  as  acces- 
sary taJ9.  and  €.  Plowd.  Com^  98.  b.  jSt7/in'*  case.  So  that  it  is  in 
the  discretion^  of  the  court  to  arraign  him  or  not  before \8.  and^  C.  be 
.attaint,  tho  it  be  th^  safer  course  to  respite  the  arraignment  of  the  ac-. 
cessary  till  B.  and  C.  appear  or  are  outiavired«       ' 

If  •/?.  be  iudicfed  or  appealed  as ,  principal,  and  B,  as  accessary 
before  or  o/*/^  by  the  same  indictment,  and  the'  principal  plead  in  hat 
or^batemetit,  ox  auirefi^is  acgruiif  the  accessary  shall  not  be  forced 
to  answer,  tilt  tjiat  pl^a  be  determined,  for  if  it  b.e  found  for  •/?.  the 
a.ccessary  is  discharged,  if  against  ^^et  he  shall -fiifter  plead  oref  to 
the  felony,  and  may  be  acquitted;  9  ff.  1.  19.  b. 

KjS.  be  indicted  as  pfrincipal,  and  B.  as  accessary,  they  maybe 
both  arraigned  together,  and  plead  together,  and  put  upoii  their  triat 
b^y  the^same  jury,  and  the  jury  shall  be  charged  to  inquire  first  of  the 
principal,  and  if  they  find  hicfi  not  guilty,  then  t6  acquit  the  accessary ; 
but  if  they  find  liim  guilty,  then  to  inquire  of  the  accessary.  Seig^ 
neur  Sahchar^^  csts^y{c)  40  Jlsaiz.  8:  7  ffi  4.  36.  b.^sy  Coke 
super  statute  Weslm.  1.  cap,  14.((if)  but  in  that  case  judg-  [-625,3 
meht  must  be  first/given  of  the  principal, ibr  if  any  thing 
obstruct  judgment,  as  clergy,  a  )pardon,  Sf^c.  the  accessary  is  to  be 
discliarged.  '  ,  ; 

\i  A.  be  attaint  of  murder  upon  an  appeal^  arid  then  A.  is  indicted 
of  mi'lrder  as  principal,  and  B.  as  accessary,  the  principal  pleads  the 
former  atta^der,  B.  shall  not  be  put  to  answer  as  accessary,  because 
he  is  hot  attaint  upon  the  same  suit,  and  ^o  it  is  if  thie  attainder  of  A. 
were  first  upon  the  appeal.  7  H.  4.  36;  a.  Stamf.  P.  C.A7.a.  Coke 
fibi  supra. 

If  the  principal  be'  attainted .  and  hath  his  clergy,  or^be  pardoned 
after  attainder,  the  accessary  shall  be  put  to  answejr ;  but  if  the  prin* 
cipal  be  only  convict  and  hath  his  clergy,  or  be  pardoned,  or  stand 
mute,  or  die  in  prison  before  judgment,  or  challenge  abova  thirty* 
six  peremptorily,  the.  accessary  shall  not  be  put  to  answer,  for  the 
principal  was  never  attainted,(tf}  and  altho  formerly  there  were  diver- 
sity of  opinions  in  the  books  in  these  GaSes,(/)  yet  the  law  is  now 

(6)  To  make  thir  conflbteot  with  what  goes,  before,  wo  mast  fraiersUnd  the  former 
pftsaage  to  mean,  that  where  be  ia  indicted  aa  aoceaaarj  to  all,  he  ahall  not  be  arraigned 
iU{  aece»9aryto  thtm  aU  till  all  be  attaint  or  outlawed,  and  thU,  that  the  court  may  in 
f  och  case,  if  they  pleaae,  arraign  him  only  a$  ac^tnary  to  Mm  who  ia  attaint^  tho  the 
othera  do  not  appear.  '  . 

(c)  9  Co,  Rep.  U9.  a.  (rf)  2  Co.  /nil.  184. 

(e)  It' was  for  thia  reason,  that  Weuton  the  principal  actor  in  the  murder  pf  Sir  7%omM 
Oierbur^  could  not  fat  a  long  while  be  prevailed  with  to  plead^  that  so  the  earl  and  coun- 
tess of  <^miar«et,  who  were  &e  movers  «nd  procurers  might  esbape.  See.iStofe  Tr,  VoL  L 
JI.314.  . 

^  (/)  See  Gow«.  51, 58,     ' 

'        : lJ ; \ ^ , 

[3]  9  iZep.  119.  i^Wter'a  R«p.  361.  &  C. 
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settled  as  above,(^)  4  Co.  Itep.  ^3, 44.  JBilniVs  case  and  Syer^s  ca$e. 
Coke  svper  fVesim.  1^  cap,  14. 

If  the  principal  be^mneously  attaint,  the  acicessaiy  shall  i>e  put  to 
answer,  and  shall  not  take  advantage  of  the  error  in  that  attaiiidery 
2  B.  3.  21,  22.  but  the  principal  revefsiiig  the  attainder,  rcTersetii  ihe 
attainder  of  the-aocessary.  18  JS..4.  9.  b.  - 

li  ^.  be  indicted  as  principal,  and  B.  as  Bccessarjr  bffbre  or  ajier^ 
and  both  be  acquit,  yet  B,  may  be  indicted  as  principal,  and  the  for- 
bier  acquittal  as  accessary  is  ho  bar.[4]  4  B.  6.  B.  Coron.  iS6. 
Knightley^t  case,  Crompi.f.  43.  a. 

But  if  «^.  be  indicted  as  principal  and  acquitted,  be  shall 
[  626  3  not  be  indicted  as-  accessary  befare\  and  if  he  be,  he  may 
•plead  his  former  acqbittal  in  bar;  for  it  is  in  substance  the. 
same  oiSTense,  .^Syam/  P.  C.  Lib.  II.  cap.  36^/oL  105,  a.  2  E.  3.  Co^ 
Ton.  150  4*  282.  but  the  antient  la\i^  was  otherwise.  8  E.  2.  C&ron.  424. 
'  But  if  he  be  indicted  as  principal  and  acquittpd^  he  may  yet  be  in- 
dicted .as  i^ccessary  ajier,  for  they  are  offenses  of  several  natures. 
%1  Ji^ix.  10.  8.  Bl.  5.  Caran.  463.  Siamf.  P..  C.  tiM  supra. 

And  90  i|  is  if  he  be  indicted  as  accessary  ^^/ane  and  acquitted,  yet 
for  the  same  reason  he  may  be  indicted  as  accessary  q/ler.lS]  - 

(g)  Bat  BiQoe  oar  author  ^wrole,  it  la  fettled  quite  otfaefwiee  by  1  Ann.  cap,  9.  for  bjr 
that  statute,  "  If^pj  principal  offender  shalf  be  oeuTioted  of  lelon;^,  etand  mate,  or  chak 
lenge  above  jtweuty,  it  ebait  be^lawful  to  proceed  ;a^infet  the  acoewary,  either  before  or 
eiVer  the  fact,  in  the  eame  manner  las  if  eucfl  principal  felon  had  been  attainted  thereof; 
notwitbstandin^g;  ftich  principal  felon  be  admitted  to  his  clergj,  or  other vt^iae  delirered 
before  attainder;  andeVerjr  such,  accessary,  if  coovloted,  stand  mote,  SfC.  shall  suffer  the 
same  punishment,  as  if  sHoh  principal  had  heen  attainted.  ■ , 

i 3 , : < ■  ■   ■  

[4]  But  Mr.  Jqatice  FotUr  observes  -opod  this,  that  in  the  e^e  of  Mietar  the  oflbDoes 
of  principal  and  accessary  do  specially  differ ;  and  if  a  person  indicted  ar  principal  caa- 
D6t  be  convicted  upon  evidence  teoding^  barely  to  prove  him  to  have  been  ^coessary  before 
the  foct,  which  most  neiads  be  admittedt  it  doth'  not  appear  how  an  acquittal  upon  obe 
indictment  can  be  a  bar  to  a  second,  JTor  an  offence  specially -difierent  froiq  iL  Fast.  SeS. 
And  the  distinction  is  also  taken  in  JZcar  y.  Wiufred  Odrdon^  1  Bsal's  P.  C.  ^52.  and 
'th6re  it  was  held,  by -all  the  judges,  that  W.,'&.  haviqg  been  indicted  as  accessary  before 
.the'fkct,  and -acquitted  apon  that  indietm'ent,  might  be  indicted  again  as  principaL 

'         •  ■  ■  .  *  « 

[$]  Indieiment  of  Acceuary  together  vnih  Ait  PrmetjoZ. — Where  the  parties  are  tboA 
joined  in  the  same  proceeding,  the  proper  course  is  first  to  state  the  guilt  of  the  principal 
according  to  the  facts^as  if  he  alone  had.  been  cohoern^d;  and  then  m-case  of-acoeasaries 
before  the  fact,  to  aver  **that'C  Z).,  late  of«  dec  {fho  procurer)  beforo  the  commiiluig 
of  the  said  folony  and  murder,  («r  burglary,  4U  the  cose  ta,)  in  form  aforeaald,  lo  wit,  on, 
SuL,  with  force  and  arma,  die,  did  maliciously  and  feloniously  incite,  move,  procure,  aid 
and  abet,*'  (or  counael,  hire,  and  aommi^nd,)L  following  the  words  of  the  atatuie,  if  the  de- 
fendant be  made  an  accea^ary  thereby;  or  ebe  the  effect  of  aucfa  worda,  aee  Rex  v.  €ht- 
«t2, 1  And.  195;  **  the  said  A.  B.,  {the  principal  felon)  to  do  and  commit  the  aaid  felony 
a^d  murder,  and  Uk  manner  aforeaaid,  againat  the  peace,'*  dto. 

And  where  a  roan  is  indicted  aa  aeceasary  after  the  foci,  V^^tber  with  hia  principal, 
the  original  felony  ia  to  be  ata^  in  the  aamo  way,  and  the  coucloaton  moat  aver  tbattlM 
aeceasary  did  receive,  harbour,  and  maintain*  ^c,  the  principal  felon,  well  knowing  that 
he  had  committed  the  folony.  The  averment  of  knowledge  ia  indiapenaably  requisite, 
because  without  it  the  guilt ^doea  not  manifestly  appear.  Com.  Dig.  Juiticew,  f.;  3  Heidt. 
e.  29;  a.  33;  e.  35.  a.  67 ;  ill  v.  Thompson,  3  Lev.  308. : 

'     A  peraoh  may  be  indicted  for  receiving  atolen  propoly^  if  it  remain  tjie  s^e  tab-    ' 
oiontkt  tboug)\  the  name  be  changed ;  and  therefore  a  principal  may  he  iddicted  for  aieal- 
ing  of  a  live  aheep,  and  the  aeceasary  With  receiving  tw^ty  pounda  of  mutUni.   J2ex  v. 
Crota«tt  and  Oreen,  2  Eaot'e  P.  C.  781 ;  12.  v.  Puckering,  A  if  M.  C.  C.  242. 

In  an  indictment  againa*  th«'  reoeiver  of  atolen  property,  Uie  fiopuij  stated  to  have 
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been  received  should  agree  whh  that  aferred  tb  be.«to1eii  9  hat  in  MottiBU  ease,  Lituik^ 
59^f  where  the'  indictment  ehargied  the  nrincipal  with  etealinff  two  bank  ii6te8.the  pro-- 
.  perty  of  j9.  5.,  And  charged  the  accessary  with  receiving  the. said  notes,  the  property  anH 
chattels  of  the  said  8,  &,  it  was  AoWen,  that  the  word  "  ohattels**  might  be  rejected-as 
•arplusage. 

It  is  not-necessary  to  i|se  the  word  **  accessary'*  in  the  todietment,  (ISejr  v.  Burridge^ 
Pi&w,  477,)  or  to  set  forth  the  means  by- which  the  accessary  before  the  fact  incited  the 
principal  to  commit  the  felony^  or  the  accessary  after  received  or  comforted  hirh;  for  it 
is  perfectly  inunaterial.in  what  way  the  purpose  of  the  one  was  effected,  or  the  hsrboor^ 
wag  of  the  other  secured-;  and  as  the  mesne  are  frequently  of  a  complicated  nature*  it 
would  leaa  to  great  inconvenience  and  perpAezity  if  they  were  always  to  -be  describlod 
upon  the  record.  Ce.  £nlr.  66,57;  Rat^Enir.  48;  9  Co,  IH;  U  Hawk,  e.  99;  s.  17. 
.  If  two  are  charged  jpitatLy  with  receiving  stolen  good^,  a  joint  act  of  receiving  must  be 
^proved ;.  a  proof  that  one  reoeiVed-in  the  a&nce  of  the  other,  ani^  afterwards  delivered  to 
hirn^  wUl  not  suffice.  Successive  receivers  are  all  separate  reoeiters,  and  all  punishable. 
JUx  V.  MM$ingkafn,  9*  ^  M,  p.  Cv957l  ^ 

fndictment  a^ainti  ike  Aeeestary.  atone^  after  the  eorwiciioh  of  the  Principal. '^fi  is  not 
i  neoessary  in  this  case  to  aver  that  the  latter  committed  tbe-felony,  or  on  the  trial  to  enter 

into  a  detail  of  th^  evidence  adduced  against  him;  but  it  is  not  sufficient  to  recite  with 
certainty  the  record «f  the  convictioUf  because  the  court  will  presume  every  thing  qn  the 
Ibrmer  occasion  to  have  been  rightly  and  properly  transacted.  BoUnee  v.  Waleh,  7  T, 
11.465;  Fsf<.  365. 

It  is  sufficient  in  an  hidictment  for  -folony  against  a  receiver  of  stolen  goods  to  state^ 
that  the  principal  was  **  <rted  and  duly  cosaidted,"  Without  going  on  to  show  what  judg- 
ment was  passed  upon  hlm»  or  |iow  he  was  deliv^ed.    Hyman^e  ease^.S  ii«cA,.925. 

Indictment  agaimt  Aeceeeary  alone  f&r  a  eubstantive  Jetony  or  miidemeanor, — la  this 
ease  il  is  not,  it  seems,  h^ceiwary  to  allege  the  original  felony  or.  misdemeanor  with  that . 
particular ity  as  to  time  and  place,  as'  in  an  indictqient  against  the  defendant  together 
with  the  principal.  'See  1  Stark.  C  L.  168;  R.  v.  Scotti  2  EaeVa  P.O.  781. 

The  indictment  againat  ^  receiver  of  stolen  goods,  need  not  allege  time  aiid  place  to 
the  fact  of  this  stealing,  it  is  sufficlentif  they  be  iilleged  to  the  {act  of  the  receipt.  2  E^t^ 
P.  C.  780.^ '  In  this  indictment  it  is  not  necessary  to  aver  that  the  principal  has  not  been 
convicted,    ft.  v.  Baxter^  5  7ML  83.         ' 

An  indictment  is  properly  framed  which  states  that  the  principal  fblon  cast  away  and 
destroyed  a  vessel,  and  that  the  aoces^y  incited,. moved,'  aided,  cbunsell^ed,'  hired,  and 
commanded  him  %6  do  it;  and  the  accessary  may  be  convicted 'on  an  indictment  so 
framed,  although  the  principal  felon  has  not  bieen  tried,  and  does  not  appear  to  be  amena- 
ble to  justice.  R.  V.  WaUaee^  1  C.  4^  M.  200.  In  other  respects  the  indietment  will 
assimilate  that  against  principal  and  accessary  jointly. 

if  the  principal  be  unJbioton,  the  indictment  may  state  the  ofTenoe  to  hafe  been  com* 
mitted  by  **some  person  or  peWons  to  the  jurors  aforesaid  unknown^**  Thus  in  the  case 
of  John  Themae,  the  indictment  was  for  receivmg  good«  stolen  by  persons  unknown, 
which  was  objected  to  be  insufficient,  in  not  ascertaining  the  principal  thief,,  and  that  it 
Ought  to  appear  to  whom  in  particular  the  prisoner  was  accessary.'  This  objection 
being  referred  to  the  judges,  they  w^re  unanimously  of  opinion  that  the  indictmcDt  was 
Igobd,  that  the  greater  view  of  the' statutes  was  to  reach  the  receiver^  where  the  princi- 
pal thieves  could  not  easily  be  discovered.    R.  v.  J^omae^  2  Baet^o  P.  C.  781. 

Where  the  principal  is  kwfwh^  it^seems -proper  to  state  it  according  to  the  troth ;  and 
the  cooimon  form  of  the  indictment  i»  to  state  the  fact  of  stealing  th>  goods  by  the  prin- 
cipal and  the  receipt  of  them  by  the  receiver,  he  then  and  there  well  knowing  the  said 
goods^  and  chattels  to  have  been  feloniously  stolen,  &C.  12.  v. /fym«ii,  2  LeocA,  925.  Or 
an  allegation  that  the  goods  were  stolen  >*  by  a  certain. evil  dispos^  person"  is  ffood,  and 
without  statingthe  name  of  the  principal'felon,  or  averring  that  he  is  unknown.  K.  v.  Jer-. 
vie,  BC.^  P.  156.  And  this  in  many  cases,  may  be  the  be^t  mode  of  stating  the  offence. 
J  Where,  in  an  Indictment  against  an  accessary  to  a  felony,  it  was  stated  that  the. felony 
Was  committed  **  by  a  person  to  the  jurors  unknown,**  and  it  appeared  that  the  principal 
-felov  was^a  witness  before  the  grand  jury,  it  was  held  that  the  indictment  could  not  be 
supported.    R.  v.  Waker,  3  Comp.  264 ;  Rex  v.  Caeper^  9  C.  ^  P.  269. 

If  a  charge  against  an  accessary  be  that  the  principal  felony  was  committed  by  per. 
sons  unknown,  it  is  no  pbjection  that  the  same  grand  jury  have  found  a  bill  imputing 
the  pHncrpal  fotony  to  J^S,  Thus  in  R.  v.  JJ  Bueh;  the  prisoner  was  tried  before  Mr. 
Baron  G'arrsiSi  atlhd  OUnceeterBumtatr  Assizes,  1818,  and  was  convicted  arid  received 
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•enteno*  of  traatportotioii  ^jr  feqrtoeD  yeatti  hat  esefonUan  wu  lUjcil  la  ordar  tint  Ibe 
oliinioa  of  the  jad|^e8  jotghl  be  Uken  Qpod  the  proi^ielj  ^  tlie  •onfietion.    The  hidic^ 
jiMDt  sUted  thai  ** «  certain  pej^oo  or  persflbe  to  the  jorori  nnknowii,*'  the  d«relliagr.]ie«iBe 
q£  Hannah  Wilmolf  biirgUrkMipiy  did  break  andettMr  and  cert^  sUver  pkte-oominoBly 
called  a  silver  cream-jug  he  of  her  goioda  did  steals  and  th^t  Bush  felooiomly  did  reoetve 
and  have  the'iame,  he  then  and  there  welliuMnnQg  the  aaoto  to  have  been  ieranknislj  and 
borgluf  jously  stolen,  '&e.  v  Upon  the  trial  it  appeared  that  among  llie  teoot'dsiif  indictnieBlB 
feitilrned  by  the  pave  grand  jncy,  theos  wan  one  charging  one  tfeiiryJIinncCen  aa  pnnei* 
pal  in  the  burglary,  aid  the  pciaoner  jSuak  9m  aooessaiy  after  in  receiving  the  eream  jag;. 
Airs.  Wilmol  provfed  that  her  hontfe  had  been  broken  bnt  onc^  that  she  had  lost  only  one 
cresm.JQg,  and  that  she  had  pceierred  two  indietinpnts  to  the  grand  jnry.    The  counsel 
for  liie  prosectttion  had  declined  to  proceed  on  the  indictment  agahist  JMbrefen.    Imdhut^ 
§n  .the  prisoner,  objected  that  the  allegation  in  the  present  indi^ment,  tiiat  the  peraan  or 
.persons  who  committed  the  burglary  were  unknown  to  the  inror8»ie  negatived  by  thv 
ether  ]^ecord,'i|nd  that  the  prisoner  was  entitled  ttf  beacqnittedi   This  point  was  reserved 
for  the  opinion  of  the  jbdges^  who  in  IficAaeZmos  TVrm,  1^18,  held  the  oonvictioD  right, 
being  of  opinion  that  the  finding  by  the  grand  jury  of  th^  bitt  imputing  the  principal 
felony  U%  J.  &'was  .no  objection  to  the  second  indictment,  akhoagh  it  stated  the  prinet- 
pal  felony  to  hare  been  committed  by  Qe^tain  persons  to  the  jurors  aforesaid  uvknowu, 
'K,yr.Bu8h,R.SfR,aC,91U.    ... 

In  p.  late  case  it  waa  made  a  qnestlon,  but  not  dec| jed,  whether  upon  a.  cliarge  from 
receiving  from  T.  &the  receipt  from  S,  S,  must  be  proved,  the  statute  makitiig^it  crimi- 
nal without  regard.to  tlie  peraon.4N)Di  Whom  the  ftoten  property  Is  received.  ^  12.  ▼•  JIfea. 
•irutham,  R.  ^  M.  C.  C,  857. 

On  indictment  against  principal  and'  accessary  befcve  the  fact,  the  evidence  -  in 
thu  case  must  oonBist*  of  proof  of  ^e  guik  of  the  principal  so  aa  to  obtain  his  convic- 
tion,' The  accessaiy  may  enter  into  the  full  defence  of  the'  prmcipal,  and  avail  himaelf 
6f  every  matter  of  iadt,  and  every  point  of  law  tending  to  the  acquittal  of  the  principal, 
fqr  the  apcessary  in  ibis  ease  is  to  be  considered  as/jpafiisc^  in  liUt  uid  this  tort  ef  de> 
fence  necessarily  and  directly  tendeth  to  his  own  acquittal.  Fott,  2&5. '    , 

The  prosecutor  nntst  prove  that  ^e  apoess&ry  had,  previous  to  the  crime,  procured; 
hired,  advised  or  commanded  the  principal  to'  commit  it,  and. whether  this  were  done 
directly  or  through  the  intervention  of  a  third  pcjrspn,  is  immateriaL  PotL  125..  It  most 
npipeiur  the  accessary  was  absebt  when  the  crime  waif  committed,  so  that  he  wte<nol « 
principal 

On  indictment  against  ap  aecessary  after  the  fact  together  with  the  principal,  the  pro. 
•e<&utor  should  prove  the  guift  of  the  principal.  He  must  prove  that  the  defendant  re. 
oeived,  harboured  of  maintained  him,  and  knew  he  bad  eominitled  a  felony.  If  the  pri. 
■oner,  at  different  tinies,  receive  property  stolen  from  the  proaecotbr,  although  the  soh>. 
■tantive  charge  must  be  confined  to  some  one  receiving,  yet  the  other  receivings  may  he 
given  in  evidence,  to  shoi^  a  guilty  knowledge  ^at  the  goods  were  sti^.  Rex  v. 
2>ttnn.  Car.  C.L.JSl;R.SfM.C.  C,  146.  S.  C.  utdaeiBiUxr.  Burridge,  3  jK  Wwu.  439. 
He  must  be  proved  to  have  done  some  act  to  assist  the  felon  personally,  or  employed  an^ 
other  person  to  do  so.  Reg.  v.  ChappU^  9  Car.  ^  f  .  355;  Rfg.  v,  JervU^  fl  M.  Sf  JZajb.  40^ 

On  indictment  against  the  accessary  ,afier  conviction  of  principal,  the  prosecutor  should 
jirme  the  conviction  of  the  principal;  where  the  accessary  is  tried  in  the  same  oounity  in 
which  the  principal  wa4  convicted,  Uiis  is  easily  eifected.  But  if  the  accessaiy  be  tried 
ill  a  different  county,  it  is  necessary  to  produce  either,  the  record,  itself  or  an  examined 
copy  of  IL  This  is  evidence  agunst  the  aceessary  sirfhcient  to  pui  him  npon  his  defence, 
for  it  is  founded  upon  a  legal  presumption  that  evely  thing  in  the  fi>rmer  proceeding  wa0 
rightly  and  properly  transacted.  JHUmfS  v.  WaUk^  7  T.  Jc.  465. 

But  a  presumption  of  this  kind  must,  as  it  seems,  give  away  to  fects  manifestly  and 
clearly  proved.  Fo»L  365.  As  against  the  accessary,  therefore,  the  conviction  of  the  prin- 
cipal win  not  be  conclusive;  it  ii  as  to  him,  res  inUr  aUo9^meta:  for  an  acopsary  may 
controvert,  the  guilt  of  the  principal,  notwithatandmg  the  record  of  hia  oonvictioo. 
8miih*8  case,  O.  B.  1783.  1  i^cac^  269.  And  the^fore  if  it  shall  come  out  in  evi^ 
dence  upon-  the  trial  of  the  accessary^  as  it  sometimes  hath,  and  frequently  may,  that  the 
offence  of  whioh  the  principal  was  convicted,  did  not  amount  to  felony  in  him,  or  not  to 
that  species  of  felony  with  which  he  waa  charged,  the  accessary  may  avail  himself  of  this, 
and  ought  ta  be  acquitted.  Foet.  365.  and  see  DaneUy*9  case,  1  Rum.  30;  2  Mmrtk^  371; 
i^ttss.  I*  i{.G.C.  310.  .   , 

And  as  in  point  of  law  so  also  in  point  of  feet,  ifit  shall  manifeAly  appear  in  the  coorsa 
.  of  the  aoc(|ssary*s  trial,  that  the  priaci^  wu  innocent,  commoQ  justice  aeemeth  to  re- 
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4|iitre  tbvt  the  mcwmnxj  whonHd  be  eeqeM^ed*  As  Mppoee  a. man  m  eoprieted  upon  div 
GUinstanUal  eTidenee,  strong  as  that  sort  of  evidence  can  be«  of  inurder,  anotlier  is  after- 
wards Indicted  as  accessary  to  this  murder,  i^nd  it  coioeth  out  upon  the  trial  by  ineCn-' 
testable  evidence  Abet  the  person  who  was  snpposed  to  be  mordered  is  still  living,  In  tbia 
case»  certain! v»  the- person  indicted  as  accesea^,  shaU  be  aci^mtted.  Or  suppose  the  per- 
son to  be  in  met  rourderedf  and  that  it  ahould  eom^  out  in  evidence,  to  the  satisfaction, 
of  the  court  and  jury,  that  the  witnesses  against  the  principal  were  mistaken  in  bis  per- 
son; (a  case  of  this  kindBlr  Miekad  Fo$Ur  says  he  has  known,)  that  the  person  convicted 
wm.  prinoipeK  wAs  not,  nor  ooiiki  poieibly  have  been  present  at  the  murder*  Fot.  367, 366. 
li&iplE.457. 

Whatever  is  evidence  against  -the  principal  is  primA  facie  evidence  q£  the  principal 
ftlony,  aa  against  the  accessary,  ^f  «n  indictoient  against  a  receiver,  state  the  principal 
ftlony  to  have  been  .comniitled  by  A.  B,  w^iatever  would  have  been  evidence  o^  the  prin- 
cipal felony  to  .Convict  iL  ^.  is  receivable,  to.  prove  thie  allegation  on  the  trial  of  th^  ra.  , 
oeiver,  but  is  not  cenclnstve.  ThereA>re  if  A.  B;  confMsed-  tlie  principal  fdony,  that 
oon&Ssion  is  admissible  on  trial  of  the  receiver  to  prove  tne  commission  of  the  principal 
ibiony.  Rex  v.  BlUh,  4  C.  ^  P.  377. 

Competency  of  Wttritff«e#.-^Tbe  princliMd,  though  not  convicted  or  pardoned,  may  be 
examined  ^B  a  witness  against  the  kecessary  or  reoeiTcr.  In  two  prosecutions  ror  a 
misdemeanor,  on  statute  33  Oeo.  ill.  c.  58.  the  principal  icjonk,,  though  not  convicted, 
were  admil^d  as  witnesses  on  part  of  the  crown.  Rex  y.  E'atram  Bridgevmter,  Sum*  Ae$, 
C(fr.  Ortatee,  X  1787.  3  Eaet,  762.  Rex  v.  Haeldm^  1  Leach,  418.  ^  Ea9t,  P.  C.  738;  »ed 
vide  Ref^i  y,  Lyoiis,  9  Car.  Sf  P.  555,  vfhere  principal  and  accessary  were  charged  in  the 
same*  indictment  8o  in  Jotuthau  WUd*$  case,  on  -a  prosecution  on  statute  4  Om.  L 
e,  1 1,  for  taking  a  reward  ty  help  to  stolen  goods.  3  JBaet'e  P.  O.  783«  763L' 

In  a  case' where  this  principal  was  indicted  for  burglary  and  larceny  in  a  dwelling- 
house,  and  the  accessary  charged  in  the  same  indictmenit  as  accessary  before  the  fact, 
to  the  said  **  felonjr  and  burglary,**  and  the  jury  acquitted  the  principal  of  the  burglary, 
but  found  hint  gmlty  of  the  larceny;  it  seems  the  judges  were  of  opinion  that  the  accee- 
bary  should  have  been  acquitted,  for  the  indictment  charged '  him  as  accessary  to  the 
burglary  only,'  and  the  principal  being  acquitted  of  that,  the  accessary  should  be  aOquit- 
ted  also.  R,  v.  DamuUy,  and  Vaughan^  1  RtueeU^  30;  3  AfartA,  571 ;  1  R.AR,C.C. 
910. 8.  C. 


CHAPTER  LVni. 


COKCSRNING  FELONIES  <BT  ACT  OF  PARl1AMENT>  AND  F^BST  CON-, 

CSBNINO  RAPES, 

• 

HAVtNO  thus  considered  the  felonies  that  are  by  the  common  law,  I 
now  prdceed  to  the  handling  of  feIonie3  by  act  pf  parliament^ and 
because  It  is  hardly  possible  to  reduce  the  titles  of  them  under  any 
dependent  method,  and  difficult  to  dig^est  them  under  heads,  I  shaH 
take  them  np  ip  order  of  time^  according  to  the  series  and  order  of 
the  reigns  and  years  of  the  several  kings  wherein  they  were  enacted, 
only  where  I  meet  with  any  felony  in'  the  t^ime  of  any  king's  reign, 
I  shall  as  near  as  I  can  bring  together  those  Acts  of  Parliament  both 
before  and  after,  that  concern  that  subject 
And  first  concerning  rape.  ,       - 

Rape  was  aptiently  a  felony,^  a3  appears  by  the  )aw^  of 
wfrf/^*/ane  mentipned  by  Bracton,  ZiA.  III.,(a)  and  was  [627] 
punished  by  loss  of  life. 

Btit  in  process  of  time  that  punishment  seemed  too  hard;  but  the 
truth  is^  a  severe  panishnient  succeeded  in  the  place  thereof^  m'jr.  cas^ 

(•)  De  CorpM,  tap.  S8./.  147. «. 
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trarien  and  the  loss  q{^f^{bj  asuppea^  by  Braaton  (•wbo,wT<>te  ia 
ftie  time  of  Henry  III.)  Lib,  IIL  cap.  29.  but  then,  tho  the  offender 
were  convict  at  the  king's  suit,  the,  woman  that  was.  ravished  (if  sin- 
igle)  mighty  if  she  please^^  redeem  him  from  the  execution,  if  she 
elected  him  for  her  husband,  and  the  offend|er  confuted  thereanto, 
as  appears  by  Srqcion  ubi  supra,  ,  .  ' 
.  ,  This  kind  of  punishment  it  aeems  continued  till  S  E.  1.  and  then 
by, the  statute  of  flP^<w/m.  1.  cap.  I3.,(c)  it  was  enactedj  "That  none 
ravish  or  take  with  force,  a  damsel  within  age^viih  her  consent  nor 
^against  her  consent,  nop.  no  dame,  damsel  pf  age^  E^or  any  other  wo- 
man against  her  will;  and  if  any  do  it,  the  party  may  sue  within 
forty  tjays,  and  commpn  right  shaflbe  done;  and  if  none  sue  within 
forty  days,  the  king  shall  have  Che  suit,\and  ibe  party  convict  shall 
suffer  two  years  imprisonment,  and  be.  ransomed  at  the  king's  plea- 
sure. ■      ,  ;.         .     '         ''..''■ 

This  stattite  gives  a  punishment  by  imprisonthent  and  ransom  only, 
if  attaint  at  the  )cing's  s)iit,  and  takes  away  castration  and  putting 
put  of  eyed;  but  i(  seems  ^  to  the  suit  of  the  party^if  commenced 
within  forty  days,  it  alters  not  the  punisbment  before,  Le  roy  lui 
firra  common  droitur^.  '»..•• 

But  by  the  statute  of  Weatm.  2.  cap.^2iA.[d)  the  offense  of  rape  is 
made  Xelony,  "  If  a  man  ravish  a  married  woman,  dame,  or  damsel, 
where  she  neither  assented  before  nor  after,  Syt  judgment  de  vy  fy 
fnember;  if  )^he  assent  after,  yet  the  king  shall  have  the  suit*" 
.  This  created  rape  a  felony,  and  therefore  it  was  not  inquirable  in 
a  leet^  for  it  was  made  felony  d^  nova  by  this  Statute,  22  E.  4.  22.  a. 
6  H.  14.  b. 

;^   Rape  is- the  carnal  knowledge  of  any  woman  aboye  the 
[628  []  age  of  ten  years  against  her  will,  and  of  a  wom^in-Child 
'.  under  the  age  of  ten  yeaj$  with  or  against  her  will.     Co. 
JP.  C.tap.  11.  JO.  66.[i]  . 

•  -  '  ^  •     '      ■  •  ■  '    '■'• 

(6)  By  the  laws' of  IfiUiam  I.  thii  offetise  wu  jptinbfaed  with  tnstratioD.    Tide  Ltgf 
Gull:  119.     Wilk.Leg.Angl9^Sax,p.222if290.  •         • 

(c)  3  Co. /fMfit.  ISO.  (d)  2  Co.  In$C4Zi 


[i]  To  constitute  the  offenee  there  nms^  be  a. penetration.  ^Rex  r.  /RU,  1  EasVt  P.  C. 
439.  It  was  held  inf  ^u$8en*9  case,  1  EaatrPf  C.  438,  that,  the  le^^tt  degree  of  pen$^ 
trdtion  was  sufficient,  though  not '.attended  with  the  deprivation  of- the  marks  of  vir- 
ginitj.  In  that  ^ase  it  was  proved,  that  the  parts  of  the  injured  party  Were  sp  narrofw 
Siat  a  finger  could  not  be  introdpoed.  and  that  the  hymen  was  whole  Jind  unbroken;  and 
yet  this  was  held  a  iftufficient  penetrattion  to  coBStitbte  the  offence,  (einissjion  haying  been 
also  proved,  which  was  necessary  as  the  law  stood  at. (bat  time;)  and  see  Reg.  y.mtRue^ 

8  C.  Sf  P.  541.  .    '       *      • 

The  offence  may  be  complete  thou^  the  hymen  was  ,not  ruptured.   Reg:  v.  Hughee^ 

9  C.Sf  P,  752 ;  overrolit^g  Rex  v.  Gammon,  $  C.  ^  P.  321. 

If  penetrolion  cannot  be  proved,  ^1  the  defendant  may  be  convicted  ef  the  assault. 
7  WiU.  IV.  Sf  1  VicL  c.  85.  s .  1 1.  .  •■ 

Before  the  9  Geo,  I V.  c.  31,.f .  18,  it  was  necessary  to  prove  emission,  which  might  be 
proved  .either  positively  by  the  evidence  of  the  woihan  that  shefelt  it,'or  It  might  be  pie- 
samed  from  cilrcumstances;  as  for  Instance,  that  the  defeoiiant,  after  haying  connection 
with  the  proceciitriz,  arose  from  bet  voluntarily  without  being  interrupted  in  the  act 
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Mn  ▼.  Barmumdi  I  But,  P.  C.  440;  A«r  r.Skeridan,  1  &•(,  P.  C. 438;  J?ex  ▼. Bur. 
roiM,  A.  4r  A'^^9<  fiiit  now  by  lh*t  act« «.  18,  reciting,  ''And  whereas  opon  trials  Ibr 
the  crimes  of  buggery  aiid  of  rope,  and  of  carnally  abusing .  girls  under  the  respcctivo 
ttges  faerembefore  tnentioned,  offenders  frequently  escape  by'  reason  of  tlie  diflkulty  of 
the  proof  which  has  been  rewjjred  of  the  completion  of  those  several  crimes  ;'*  ibr 
reniedy  thorcof  it  ia  enacted,  *^That  it^hall  not  be  necessary  in  any  of  those  cases  to 
prove  the  actual  emission  of  seed  in  order  to  constitute  a  carnal  knowledge,  bi?t  that  the 
carnal  knowledge  shall  bo  deemed  complete  upon  proof  of  penetration  only.-*  ^i|ic6  this 
■enactment,  even  though  the  jury  negative  the  fact  of  emission,  or  the  circumstances  bb 
](roved.tp  have  been  such  as  that  no  emissioa 'did  or  could  take  plaoe,,the  offenoeis 
complete.   Rex  v.  Coxe^  cited  poiL,  v 

Any,  the  sliglTtest,  penetration  is  iufficient,  even  though  it  do  not  break  the  hymen. 
J7eir  V.  iRWMen,  1  jE^e,  P.  C.  438. 

Though  it  is  not  necessary 'in  order  to  completb  the  bffenoe  of  npe,  thai  the  hymen 
•hould  1^  ruptured,  provided  that  it'  is  clearly  proved  that  there  was  penetration ;  yet 
where  thai  which  is  so  vdry  qear  to  Ae  entrance  has  not  been  ruptured/it  is  ^ery  diffi- 
cult to  come  to  the  conclusion  that  there  has  been  penetration,  so  as  to  sustain  the 
charge.    Reg.  V.  MeRue,  cited  nvpra. 

In  a  case  of  rape  if  there  has  beeh  pencitnttioh,  th'e  jury  ought  to  convict  of  th^  capi- 
tal ofience,  even  though  tlie  penetration  has  not  proceeded  to  the  rupture  of  the  hymen. 
Reg^'V,  Hughettd  Car.  ^  Pw  753.  Confirmed  by  the  judges;  and  the  case  of  Rex  v. 
Gmmmon^  5  Car.  A  P.  321 ,  held  to  be  no  authority,  Oumey,  B.  concurring.  Jhk 

Since  the  Stat.  9  Oeo.IV.  c.  31,  the  ofience  of  rape  is  made  out^  by. proof  of  penetra- 
tion ;  and  in  such  case  a  prisoner  must  be  found  guilty,  although  there  was  no*  Amission, 
and  although  he  did  not  withdraw  himself  merely  be'cause  he  was  satisfied.  .JZsjv  v. 
Jenntngs,  4  Car.  ^  P.  349, 1  Xeiotn,  C.  C.  93.  , 

*l*he  9  G^eo.  IV.  c.  31,  $.  18,  does  not  make' emission  unnecessary  to 'Complete  the 
offence  of  rape.  Rtx  v.  RtineU^X  M.  ^  Rob.  122.  See  Ret  v.  CouUhart,  1  Levnn^C.  C. 
94.  But  in  case  of  Rex  v.  Cojt,  5  C.  if  P.  297, 1  JIfood.  C.  C.  R.  337,  which  is  subae<)aent 
to  all  these  cases,  the  jury  found  that  jthcre  had  beeh  penetration,  but'there  had  not  been 
any  emission  from  the  prisoner,  and  the  fifteen  judges  ksld  that  th^  prisoner  was  rightljr 
,convictcd  of  rape.    See  R^s  v.  Reekepeat,  1  Jlfood.  C.  C,  R  343. 

Qu^e,  if  emission  be  expi'essly  negatived,  the  off<^ce  of  rape  is  complete  under 
9  Geo.  IV.  e,  31, 1. 18.    Bro<A*$  case,  3  Lewin,  C.  C.  367. 

In  a  case  of  rape  since  the.  passing  of  the  statute  9  Geo.  IV.  e.  31, 1. 18,  the  only 
question  for  the  jury  is,  whether  the  private  parts  of  the  man  did  9r  not  enter  into  the 
person,  of  the  woman;  and  the  reason  ft>r  the  limitation  to  that  single  inquiry  seems 
to  be,  that  it  was  thought  that  the  law  was.  holding  itself,  up  to  contempt  by  having  the 
subtle  and  critical  subjects  of  emission,  &c.  discussed,  before  judges  tod  juries.  There- 
fore, though  it  appear  from  the  ev'idence  beyond  all  possibility  of  doubt  that  the  party 
was  disturbed  immediately  after  penetration,  and  before  the  completion  of  his  purpose, 
yet  he  must  be  found  guilty  of  having  Committed  the  complete  offence  of  rape.  Reg.  v. 
ii/f«if,  9  Car.  ^  P.  31. 

Proof  of  tfi;ectfo  seminss,  as  well  as  ^netration,.  was  eseential  in  an  indictment  for 
rape  before  the  £ltol.  9  Geo.  IV.' e.  31;  Rex  v.  HiU,  1  EaH,  P.  C.  439;  8.  P.  Rex  v. 
Cave,  1  Eaet,  P.  C.  438$  but  see  Rex  v.  Skeridan,  1  Ea$t,  P.  C.  438;  Res  v.  Harm. 
eoood;i  East,' P.  C.  440;  1  Ruee.  C.  if  JIT/ 560. 

Before  (he  SUtt.  9  Geo.  IV.  e.  31^  s.  18,  if  sotnething  oe«arred  to  create  an  alarm  to  a 
party  while  he  was  perpe^ting  the  offence  of  a  rape,  it  was  left  to  the  jury  to  say, 
whether  lie  left  the  body  ri  infecta  because  of  the  alarm,  or  whether  he  left  it  because 
liis  purpose  .was  accomplished.  Rex  v.  Burrowe,  R  if  R.  C.  C.  519;  1  Ruse, 
C.  if  M.  ■  56 1  • 

In  case  of  rape,  ^c.  the  capital  offence  is  completed  if  there  be  penetration,  although 
there  has  been  no  emission,.and  <  the  prisoner  has  been  interrupted  in  the  commission  of 
the  offence.    Rex  v.  Cdxine,  6  Car.  if  P.  ^51. 

If  in  a  CMO  of  rape  the  jury  are  satisfied  that  non  resistance  on  the  part  of  the  prose- 
cutrix proceeded  merely  from  her  being  overpowered  by'actual  force,  or  from  her  not 
being  able,  from  want  of  strength,  to  resist  any  longer,  or  that  from  the  number  of  per- 
sons attacking  her,  she  considered  resistance  dangerous  and  absolutely  useless,  the  jury 
ought  to  convict  the  prisoners  of  the  capital  charge;  but  if  they  think  from  the  whole  of 
the  cltcumstances  that  although  when  the  prosecutrii  was  first  laid  hold  of,  it  was 
against  her  will,  yet  she  did  not  r^ist  afterwards,  becaoicshe  in  some  degree  consented 
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The  eaaentM  wonjs  in  an  iiidictiiietit  of  riipe  are  rapuii-^  earma^ 

liter  cognovit y  but  cctrnaliter  cognovit yXiOT  any  ether  circumlocucioa 

to  what  wu  ttilerWards  doiM  to  her,  they  ought  to  acquit  th«  prUooera  of  Che  capital 
charge,  and  convict  th^m  of  an  asaauU  only^    Reg.  v.  ihUeti  9  Car,  Sf  P.  748b  *  ^ 

At  the  time  when  the  9  Geo.  IV.  c.  3ib  passed,  it  is  perfectly  dear  thatin  cider  t»- 
fionstitute  tiie  crime  of  rape,  thdre  must  ha?e  been  kotA  penetration'  and  emissioB,  ccone- 
quently  it  lay  u]>on  the  prosecutor  either  to  five  express,  evidenceof  actual  emisBiMi,  or 
to  prove  such  facts  as  were  sufficient  to  induce  the  jury  to  infer  that  emission  had  acto- 
ally  taken  place..    In  some  cases  the  woman  was  unable  to*  prove  emissioB,  either  be* 
eause  she  did  not  perceive  it,  er  (as  was  the  case  in  Rtx  v.  Preaien^  S^aford  Sft.  ilss. 
IBSdt  where  a  father  was  convicted  of  ravishing  two  of  bis  dolighters)  because  allcf 
penetration  sjie  fainteii  away*    In  such  cases  it  was  the  course  to  leaVe  it  to  the  jury  to 
infer  th^t  emission 'had  taken  place,  a^  there  was  nothing  to  show  that  the  prnooer  ha4 
not  fuUy  completed  his  purpose,  and  acquittal  sometimes  took  place  because  juries  were 
unwilling  to  infer  a  fact  which  had  not  been  clearly  proved,  especially  when  such  an  h^ 
ference  subjected  the  prisoner  to  capital  punishment    Such  beiog  the  state  of  things,  the 
^  Geo.  IV.  £.  31,  was  passed ;  and  (be  question  is  whether  that  act  hato  ahered  the  crime 
of  rape  fo  that  instead  of  consistipg  of  bot^  penetration  and  ernission;  it  now  consists  of 
penetration*    According  to  all  the  recent  decitioos  (see  Rex  v.  Greai  £Hit/«,  10  B.  if  C. 
520 ;  WiUiarn^  y.  BoberU^  5   Z^no;  431 ;  Flight  v.  Thomag,  li  Ad.  ^K  6dd.)  tfaie 
might  to  be  determined  upon  the  grammatical  oonstructipQ  of  the  words  of  the  statute 
alone.    In  sect*  16  there  is  a  separate  substantive  clA,use  providing  that  **  every  peraoa 
convicted  of  the  crim«  o/  rape  shall  sufier  death  as  a  felpn."    Now  here  the  crime  it 
treated  as  one  as  clearly  settled  and  defined  as  the  crime  of  murder,  i.  e.  as  consisting  of 
boAi  penetration  iind  (Bmissioh.    It  is,  howe?eri  upon  sect  18  that  the  question  mainly 
tnrni.    Th^t  section  recites  that  ^  upon  trials  for; the  crimes  (ntter  aUu)  of  rape,  ofl[eodera^ 
(that  is  persons  guilty  of  these  crimes)'"  frequently  escape,  by  reason' of  the  difficulty  of 
the  proof  which  has  been  required  of  the  completion  of  those  several  crimes,^'  (the  mis* 
chi^f  therefore  waa  that  persons  who  had  committed  rapes  eonsisting  tuth  of  penetratioq 
and  emission,  had  escaped  by  rouon  -oi  the  difficulty  of  proving*  Twth  penetration  and 
^misston)  "for  remedy  thereof,  (that  i^  to  remedy  th6  escapis  of  persons  who  had  com-' 
mitted  such  rapes  consisting  of  both  pehetration  and  emission,)  h6  it  enacted  that  it  shaQ 
not  be  necessary  in  apy  of  these  cases  to  prove  the  actual  emission  of  seed,"  (not  that 
emission  shall  be  no  pfirt  of*  the  crime)  "but  that  the  carnal  knowledge"  (t.  -e,  both  peoe. 
tration  and  emission]^*^hall  be  deem^"  (presumed)  ^'oomplets  upoh  proof  of  peoetratipn 
only."    Now,  it  fs  to  be  observed  that  there  is  no  intimation  whatever  of  any  intention  to 
niter  the  crime :  on  the  contrary,  the  clause  evidently  treats  the  crime  as  continuing  the 
sAme,  but  is.  framed  to  tender  the  means  of  proving  it  more  easy.    It  is  submitted  that 
upon  tho  true  construction  of  this  clause,  its  effisct  is,  that  wbereea  before  the  pasiing  of 
the  statute  the  prosecutor  was  bound  hot  ofily  to  prove  penetration,  hut  to  go  further  and 
give  such  evidence  as  satisfied  the  jury  that  emission  had  actually  taken  place,  he. is  now 
only  bound  .to  prove  penetration :  on  proof  of  which  a  presumption  arises  by  virtne  of 
the  clause  that  emission  has  also  takdn  ptaoe,  but  Ihft  this  presumption  is  Uahb  to  be 
rebutted,  by  Ahowiiig  that  in  fact  emission  did  not  take  place«    In  other  words,  all  the 
prosecutor  has  now  to  prove  is  penetration,  and  upon  that  the  jury  ..ought  to  convict, 
unless  it  be  proved  by  the  prisoner  that  he  did  not  in  fact  complete  his  purpose.    This  is 
the  view  which  seelns  to  have  been  taken  by  Aldoroon,  B,  in  Cou^Aorl's  base,  (1  Rmoo, 
CI  ^  M.  note,  p.  683,  '3d.  ed.y  and  it  is  submitted. is  the  correct  construction  of  the 
clause.    There  are  several  statutory  provision^  of  a  similar  character,  as  the  33  dee.  ' 
II.  e.  11.  s.  3.  for  remedying  the  difficulties  attending  prosecutions  for  perjqry,  and  the 
statutes  which  make  a  certificate  of  the>  clerk  of  assize  evidenoe  of  a  previous  conviction, 
d&c,  and  it  is  eviflent  that  none  of  these  alter  the  'ofienee,  but  only  fiicilitate  the  proof  of 
it    At  all  events,  the  clause  does  not  alter  the  crime^  and  it  is  against  all  the  authoriti^ 
to  hold  that  felony  can  he  created  by  any  but  e)q>rcss  and  clear  words.    In  SeetrU  v. 
Williamo^  Hob,  3li3,  .it  is  laid-  down  that  "  fel<mie4  and*  capital  crimes  shall  never  be 
made  by  doubtful  and  ambiguous  words."    And. in  Courteen*$  case,'ifo&  370,  it  was 
"resolved  clearly  that  no 'statute  could  be  extended  to  life  by  doubtful  and  ambiguous 
words;"  and  see  Hawk.  P.  C..C..4U  s.  3.    In  Rpx  Y.'Cale^  R.  ^  M,  C.  C.  R.  ll,it  wa^ 
held  by  a  majority  of  the  judges  that  the  3  Geo.  IV.  e,  34.  s.  3.  which  provided  thid  the 
receiving  stolen  goods  should^  be  "  deemed  and  eonotrued  to  he  felony,"  did  not  create  « 
felony ;  and  although  that  case  be  overruled  by  Rex  v.  Saiomongf  Ri^M»C.  C,  R  393, 
still  It  is  a  strong  authority  to  show  how  dear  and  distinct  the  words  wJucfa  create  a 
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>  • 

without  the  word  rapuii  iMre  jaot  suBkient  ki  a  legal  sense  to  ezpresa 
jape.  1  a  6.  hai  9  4- 4. 26.  a-fg]  ; 

.  .  \  ,  . 

■»  -        ,  _  *       '  * 

new  feloDj  .are  ireqnired  to  be  even  where  the  words  be  itich  m  to  leav^  no  detkbt that  it 
was  intended  to  create-  such-  felony.  It  mkj  be  added  that  the  decision  in  Rex  v.  Cox^ . 
gt?ea<  a  ^reat  facility  to  convict -Isiie  innocent  in  those  cdsdi  which  nbt  nnirequently 
occur»  where  the  parties  being  accidentally  discovered  in  cotto,  the  Wonian  makes  • 
fal^e  charge  in  ofder  to  save  her  character.  Chreave*9  note^  I  Ru9$,  Of .  Cr.  ^  JIf.  61S5« 
ZdLond.€d,Sfbik  Am,ed,l%AB, 

In  this  country  proof  of  emission  seems  -never  to  have  been  required.  7%t  ^te  r. 
Zs  BUna^ 3'Brev.  Rep,3^,  In  several  instances  it  has  bean  held  that «s  the  essence 
of  the  crime  is  the  violence  done  to  the  person  and  feelings  of  the.  woman,. whicli  it 
completed  by  penetration  without  emission,  it  is  sufficient  to  prove  penetration  only* 
Peunsyhania  v.  auUitxtn^  Add^  B.  143.  Stroud  v.  Coni,  II  S,  St  R.  17t.  Conu  Vk  Thoma9. 
I  Virginia  Ca9. 301.  .      . 

The  slightest  penetration  is  sufficient   iZfsv  iZttSMit,  cited  mprvi. 

In  New  York,  penetration  alone  without  emission  will  support  a  oonvietioD  under  the 
J^.Stat.   2  Rev,  SlaU  663. 

For.  the  sUtiites  of  the  U.  Si  see  the  Crimf  Aet^  3i  JKorcA,  189Sy  9M,  4  and  uet,  7. 

For  the  MauaehuMeiU  statutes,  see  i2<o.  SUtU  e,  125,  s.  ifi»^ek,  137.^,  11.  As  to  the 
construction  of  this  statrsee  Com.  v.  Coopir^  15  MiuOrH.  idli  and  see  pom,  v.  iZD6y« 
12  Pick:  R:  496,  507»  though  this  is  uppn  an  earlier  statute,  still  as  they  are  in  pari 
materia^  the  authority  is  valuable.  <7pm.  y.  Ooodhue^  2  Metc»  Rep.  193*  Com,  v.  Bruce. 
6  Fetin.  L,  J.  236.  &  P.  on  a  like  act 

For  the  Mno  York  etatutes,  s^  2  Re9.  Siat*  603.  teeU.  22  &  23. 

Fof*  thc(  New  Jereey  statutes^  see  Stafuteo  ofN.  J.' 1847.  tU,  **  Crimes  and  Punishments." 

j».S59.ucr.  . 

For  the  PenMffloama  statute*,  see  i^nmiro  Vurd.  Dig.  964.  f  4  6(A  eii.;  M  943. 
1th  ed.  ^  36$  Abtof  April  23<i,  1829;  Stroud^oPurdi  Dig.  992.  7th  ed. 

For  statutes  of  V»rgtnta»  sde  Rev.  Code^  c.158,  mc(.  1;  Id.  c.25k  uet.  3:  Aa  of 
1837.  e.  71.  '  - 

'[2]  It  must' be  alleged  that  the  rape  was  oommfttej  with  violence  and  against  the  wilt 
of  the  woman.  3  ChUL  C,  L,  6l5«  Also,  that  she  was  ra,vished,  alleging  therely  that  the 
defendant  carnally  knew  her  is  not  sufficient.  1  Rua$.  C,  if  M,  686.  It  is  profi^r  to 
allege  that  the  defendant  6amally  l^^ew  her,' but  the  omission  would,  it  seems,'be  cured  by 
verdict  Rex  ▼•  Wofrtn,  1  Muu.  C,^M.3d  ed^BQ^i  and  see  2  Intt.  160;  2  Hawk.  P. 
C.  c.  25.4.  56,  An  indictment  charging  that  the  defendant  in  and- upon  A.  B.  **•  fbloiil. 
Qusly  ^nd  violently  did  make  [oiftctting  the  words  *\an  assault,"}  and  her,  the  said  A,  B. 
then' and  th6re  against  her  will,,  violently  and  feloniously  did  ravish  and  carnally  know," 
&,c  was  held  sufficient  in  arrest  of  judgment  Reg.  v.  AUen^  ^  C.  Sf  P,  52i.  It  seemfe 
necessary  to  conclude  that  the  offence  was  against  the  form  of  the  itatuteb  1  Ruoo,  C,  dt 
M.681.3ded!oeeRexy.SeoA^R.Jk  R.m. 

In  Rex  V.  Burgees  andothertf  Cheeter  Spr.  JUo.  1813,  upon  an  indictment  charging 
three  persons  jointly  with  the  commission  of  Si  Tape,  an  objection  was  taken  that  three 
persons  could  not  be  guilty  of  the  same  joint  act,  but  it  was  overruled  upon  the  ground 
that  the  legal  construction  of  the  averment  was  only  that  -they  had  done  such  acts  as 
)iu^jected  Uiem  to  be  punished  as  principals  in  the  offence.  The  execution  was,  how* 
ey6r,  respited,  probably  with  a  view  to  enable  ^he  learned  judges  to  consuk  other  autho- 
rities  on  the  accuricy  of  their  opinion ;  but  the  prisoners  were  afterwards  executed* 
5  Ev.  Col.StaU  CI.  6.  p.  244.  noU  (17).  2J  «<<.  and  see  1  Rueo.  C.SfM.  601. 

A  general  convictron  of  a  prisoner,  charged  both  as  principal  in  the  first  degree,  and 
fM  aider  and.abettet  of  other  men  in  rape,  is  valid,  on  the  count  charging  him  as  prin- 
cipal.  And  on  such  a,n  indictment  evidence  may  be  given  of  several  rapes  on  the  same 
woman,  at  the  jame  tinie  by  the  prisoner  and  other  men,  each  assisting  the  othpir  in  turn, 
■  without  potting  the  prosecutor  to  elect  on  which  count  to  proceed.  Rex  v.  Folkes^  R,  Sc 
M.  C.  C.  354;  add  see  Rig.  v.  Gray,  1  €.  Sf  P.  164. 

An  indictment  is  good  which  charge*  that  A.  committed  a  rape,  and  that  B.  was  pre- 

.  'sent  aiding  and  assisting  him  in  his  comnHssion  of  the  felony.   Reg.  v.  Crieham,  1  Car. 

4f  itf-  187.    In  such  case  the  party  aiding  may  be  chared  either  as  he  was  in  law,  a 

principal  in  the  fir«t  degree,  or  as  he  was  in  ^ct,  a  principal  in  the  second  degree,  lb. 

Bo6  Arch.  Crim.  P.  C.  4^1,  lOA  Und.  Ed. 
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To  make  a  rape  there  must  be  an  actqal  penetration  or  resdn  re, 
(as  also  in  bngg(sry).and  therefore  emissio^seminis  is  indeed  ah  evi- 
dence of  penetration,  but  sirigly  of  itself  it  makes  neilher  rape  nor 
buggery,  but  it  is  only  an  attempt  of  rape  ot  buggery,  and  is  se  v/erely 
punished  by  fine  and  imprisonment.  .  Co,  P.  C.  cap.  10.  p.  59. 

But  the  least  penetration  maketh  it  rape  x>r  buggery,  yea  altho 
thojre  be  not  emissio  seminis.  Co,,  P.  Cubi  supra;  the  old  expres- 
sion was  ctbstulitei  virginiiaiemf^nd  somelime^  pucellagii^m  suunu 
JBracL  Lib.  llh{e).       ■    .  ... 

And  therefore  I  suppose  the  case  in  myibrd  Cokeys  \2  Rep.  SS. 
5  Jac.  that  saith,  there  must  be  both,  viz.  pen^traiio  4*  emissio  setni^ 
nis  to  make  a  rape  pr  buggery,  is  mistaken,  and  contradicts  what,  he 
saith  in  his  pleaa  of  the  crown;  and  besides,  it  is  posSble  a  rape  knay 
be  committed  by  somoj  quibus  virgs6  erectiq  adsiiy  ^  emissio  semi" 
nis  ex  quodatn  defectu  desUy  as  physicians  tell  us. . 

If  Jl,  actually  ravish  a  woman^  and.iS.  and  C.  were  present,  aid- 
ing, and  abetting,  they  are  all  equally  principal,  and  all  subject  to  the 
same  punishment  both  at  commoi)  law  and  since  the  statute  of  IVeslm. 
^  de  quo  infra.         > 

It  appears  by  Braxton  ubi  supra^  that  in^'an  appeal  of  rape  it  was 
a  good  exception,  quod  ante  diem  4*  cmnum  contentas  in  appeUo 
habuit  earn  ut  toncubinam  fy  amicam.  4*  inde  ponii.se  svper  pa^ 
iriamy  and  the  reason  Was,  because  that  unlawful  cohabitation 'car- 
ried a  presumption  in  lawVthat  it  was  not  against  her  will. 

^Ut  this  is  no  exception  at  this  day,  it^niay  be  an  evidence  of  an 
assetit,  but  it  is  not  necessary  that  it  should  be  so,  for  the 
[  629  3  woman  may  forsake  that  unlawful  course  of  life.    < 

But  the  hiisband  cannot  be  guilty  of  a  rape  committed  by 
himself  upon  his  lawful  wife,  for  by  their  mutual  matrimonial  consent 
and  contract  the  wife  hath  given  up  herself  in  this  kind  unto  her  has-  i 
band,  which  she  cannot  retract.rs]' 

«/f.  the  husband  of  B.  intencb  to  prostitute  her  to  a  rape  by  C 
a.gainst  her  will^and  C.  accordingly  dpth  ravish  her,«^.  being  present, 
and  assisting  to  this  4'ape.:  in:this  case  these  points  were  resoived, 
1^  That  this  was  a  rape  in  C.  notwithstanding  the  husbaiid  assisted 
in  it,  for  tho  in  naarriage  she  hath  given  up  her  body  to  her  husband, 
she  ia  not  to  be  by  him  prostituted  to  another.  2.  That  the  husband 
being  present,  aidiQg  and  assisting,  is  also  guiliy  as  a  principal  in 
rape,  and  therefore,  altho  the  wife  cannot  have  an  appeal  of  rape 
against  her  husband,  yet  he  is  indic(able  for  it  at  the  king's  suit  as  a 
principal.    3.  That  in  this  case  the  wife  maybe  a  witness  against  her 

/ 

m  "  ^ 

(e)  De  corona  f  cap.  28./.  147  6.      > 

[3]  A  man  haying  connexion  with  p,  woman  undpr  a  deceit  practiced  on  her,  ahe  vop- 

Smng  him  to  .be  her  hnaband,  is  not  ffuiltj  of  the  ofli:nce  of  rape.  Rex  ▼.  Jackson^  /{.  Sf 
y.  487 ;  Hex  v.  Saunders,  8  Car.  ^  P,  265;  Rex.  v.  WiUiams,  Id.  286.  Hi;  might, 
hqwever,  be  coAvicted  of  ^n  asMuU  uhdcr  7  Vtm.  IV.  A  1  Vict,  c.  B^.^J\;  Reg.  ?. 
Stanton,  1  Cdr.  Sc  Kir.  Rep.  415;  Hayo  ▼;  Tko  I'mU^  1  IfiiTt  if.  Y.  £».  351;  Tka 
FeopU  V.  JfWcui/,  1  Wi^»t^'»  Cr.  Cma.  378.  381. 
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husband;  and  accordingly  she  was  admiHed,  and  A,  and  C  were  both 
executed.    8  Car.  V.  Casus  eomttis  CasiteAaven.(/)[4'] . 

If./?,  by  force  take  B.  and  by  force  and  menace  compel  her  to 
mart*y  him,  and  then  with  foroe  ^.  hath*  the  carnal  knowledge  of  B. 
against  her  will,  tho  this  marriage  be  voidable,  yet  it  is  not  so  simply 
void  as  to  enable  her  to  maintain  an  appeal  of  rape  against  ^.  for  itie 
iti^y  by 'h«i'r' consent  affirm  this  voidable  marriage,  and  therefore  in 
the,  like  case,  Bot.*Parl:  15  Hi  6.  ii.  15.  there  was  a  special  act  of 
parliament  to  enable  the  lady  Isabel  Butter  to  bring  an  appeal  of 
rape  against  fFilliam  Pull  in  that  ctfsenotwithstahding  that  mar- 
riage ;  but  that  marriage  had  been  dissolvable  by  a  declaratory  sen- 
tence in  court  christian,  because  obtained  by  a  plain 'force;  arid- iif 
8Uch  a  dissolution  of  the  marriage  had-  been  obtained,  tbep  it  seems 
to  me,  that,  if  the  carnal  knowledge  of  hef  were  forcible  an4  against 
her  will  as  well  as  the  marriage,  that  rape  was  punishable  as  well  by 
appeal  at  the  suit  of  the  lady,  as  by  indicfnient  at  the  sCiit  of  the  king, 
'Without  the  aid  ofiin  act  of  parliament^  for  it  was  really  a  rape,ot)ly 
.the  noarriage  de  facto  was  a>n  impediment  of  its  ptinishment 
so  long  as  de-facto  the  marriage  continued,  but  now  that  [  630] 
impediment  being  renfoved  by  the  declaratory  sentence,  and 
the  marriage  made  void  ab  initio^  it  is  all  one  as  if  it  had  never  been, 
and  tho  relation  be  a  legal  fiction  mAintenta  ad  tinum,  yet.in  this 
case  the  maxriage  and  carnal  knowledge- being  one  intire  act  offeree^ 
and  conseciuive  one  upon  another,  in  the  real  effe^^t'of  that  first  force, 
it  shall  remain  punisbable  as  if  there  had  been  no  marriage  at  all; 
but  the  statute  of  3  H.  T/cap.  2:(g)  hath  provided  a  remedy  in  this 
case,  so  that  this  difficulty  need  not  come  in  question.  '     '  .  , 

An  infant  under  the  age  of  fourteen  years  is  prjesUmed  by  Jaw  un- 
able to  commit  a  rape,  and  therefore  it  seems  cannot  he  guilty  of  it^ 
and  tho  in  other  felonies  malitia  $tipplet  setatem  in.  some' cases  as 
hath  been  shewn,  yet  it  seems  as  to  this  fact  the  law  presumes  him 
impotent,  as  well  as  wanting  discretion.{5 J 

But  he  may  be  a  principal  in  the  second  degree,  as  aiding  and 
assisting,  tho  under  fourteeti  years^  if  it  appear  by  sufficient  circum- 
stances, that  he  had  a  mischievous  discretion,  as  well  as  in  other 
feJonies.r6]  ^ 

Thus  far  of  the  nature  of  rape,  and  who  may  b^  culptible  of  it. 
Now  we  will  consider  upon  whom  it  may  be  comniitted,  and  some 

other  considerations  touching  this  fact.    • 

•  •  '   •        '      '■'.'.-  ■  ■ 

(J]  See  HiK.  115.  JStttA.  OoU.  F«l.  U.  j».  93.— 101»  8UtU.Tr.  Vo^.  L  p.  366.  13 
Mod.  340. 

{g)  By  this  ttatnie  a  forcil^W  taking  awaj  and  marrying  a  woman  ag^rt  her  will  is 
made  felony. 

J  ■  Ml...  "  I  I     I  .1  ■!  I 

[4]  1  Ruta.  en  O.  tjg  M.  676.  2d  Ed. 

[5]  See  Com.  V.  Lonigart^  9l  Bo9t.  Lav  Reporter,  49.  Per  T%at^ker,  J.;  Rex  y.  Brow. 
ImOf  2  Moodi  C,  C.  132 ;  Rex  v;  Oiroomridge,  7  Car.  Sf  Pay.  R.  563;  Beet  on  Premimp. 
23;  Reg.  ▼.  Phillip;  8  Car.  ^  Pay.  736;  Flex  ▼.  Jordan,  9  Id.  US;  oed  vide  Com.  r. 
Green,  3  Pick.  R.  380;  ante  p.  36.  noU. 

[6]  Lord  AMdUy*$.etm,  3  Bow.  St.  TV.  419;.JSC(P«  ?.  Eldorokmoi  ZCetr.^P.  391. 
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It  vas  donbted,  whether  a  rape  eoidd  be  committed  trpon'a  female 
child  under  ten  years  old,  Mich.  13  8r  14  Elit.  By:  304.  a.  By  the 
statute  of  18  Eliz.  cap.  7.  it  is  declared  and  enacted,  <<That  if  any 
person  shall  unlawfully  and  carnally  know  and  abnse  any  woman* 
child  luider  the  age  of  ten  years,  itshaii  be  felony  without  the  t>enefic 
of  clergy/' 

Myjord  Coke  adds  the  wordSf  tiiher  with  her  will  or  against  her 
will,,  as  if  were  she  above  the  age  of  ten  yean,  and  with  her  will,  it 
shoald  not  be  rape;  bitt  the  statate  gives  no  such  intimation ;  ooly 
declares  that  such  carnal  knowledge  is  rape. 

And  therefore  it  seiems^if  she  be  above  the  age  of  fert 
[  631  ]]  years  and  ubder  the  ageof  twelve  year-s,  tho  she  consent, 
it  is  rape.   (.  Because  the  age  of  consent  of  a  female  is  not  fen 
but  twelve.   H.  By  the  statute  of  fFeslni.  1  cop.  IS.  :Iiby  dtfendj  gue 
nul  ne  ravise  ne  prigne  a  force  damsel  deins  agej  ne  per  son  gree  ne 
sans  son  gree ;  and  my  lord  CoAr^  in  his  exposition  upon  that«tatnte(A) 
decrares,  that  these  words  ddns  age  mvasX  be  taken  for  her  a^.  of 
consent,  viz.  twelve  years,  fbr  that  is  her  age  of  consent  to  marriage, 
and  oonseciuently  her  consent  is  not  material  in  rape,  if  she  be  under 
twelve  years  old,  tho  abbVe  ten  years  old,  altho  tho^- words  are  by 
some  mistake  crept  into  my  lord  CoAif'^  definition  of  rape^  Co.  P.  C 
cap.  11.  bi)t  if  she  be  above  the  aga-of  tWeWe  years^  aiid  consenting 
^t  the  time  of  the  fact  committed,,  it  is  not  feIony.[7]  . 

(&)  S /Rfit^.  182.    See i  BL  Com.S^l% 


[7]  Attempting  to  carnally  know  and  libcne  a  girX  between  the  ages  of  ten  and  twdre, 
ia  not  an  aaaaalt,  if  the  girl  oonaenta  to  all  that  i^  done,  but  is  a  miademeaoor.  Reg.  t. 
JMatttii,  9  Can  4r  Pi  213 ;  3  Mojfd.  C.  O.  R.  123.  The  peraon  taking  aocb  attempt,  widi 
the  consent  of  the  girt,  ia  not  indictable  for  aa  aaaanlt,  but  is  indictable  for  the  misde- 
meanor of  atteni|)ting  to  commit  the  misdemeanor  of  carnally  knowing  and  abusing  ber. 
ift.  On  an  indictment  for  atteippting  to  carnally  know  and  abase  a  girl  under  ten  years 
of  age,,  with  a  count  for  a  comnion  assault,  die  attempt^was'  proved,  twit  it  oooM  not'ba 
•bo^n  that  the  ^ebild  was  under  ten  yearA  of  age,  and  it  also  appeared  that  no  violence 
was  used  by  the  prisoner,  and  no  actual  resis^nce  ipade  by  the  girl :  Hdd^  that  although 
consent  on  the  pol't  of  the  ^ irl  would  put  an  end  to  the  charge  of  assault,  yet  there  was 
a  great  difference  between  consent  and  submission,  akd  that,  aHboogh  in  the  case  of  an 
aduft  subniitting  quietly  to  an  outrage  of  this  kind,  would  go  &r  to  show  consent,  yet, 
that  in  thAase  of  a  child,  the  jury  should  consider  whether  the, submission  of  the  child 
w&s  voluntary  on  her  part,  or  was  the  result,  of  fear,  upder,the  ciroumstances  in  which 
she  was  placed.  Reg,  v.  Dkiy,  9  Car.  Sg-  P.  732.  '  *   ^  ^ 

Where  the  prisoner  decoyed  a  female  diild  into  a  buUding  for  the  pvurpese  of  ravishing 
ber,  And  was  there  detected*  while  standing  within  a  few  feet  of  her,  in  a  state  of  inde- 
cent eiposore,  it  was*beld«  that  though  there  was-  ao  evidence, of  bis  having  actually 
touched  her,  he  was  properly  convicted  of  an  assault  with  intent  to  ravish.  Hays  v.  T*h€ 
People,  I  mVe  N.  f.  jR^.  351.  Rtg.j.Nealfi,lCar.  ^  ^.591.  ArcMh.Crim.PL4Bi. 
lOthLofid.Ed. 

An  indictment  in  the  first  count  charged  the  defendant  with  haying  assauUed  '*  E.  R, 
an  infant,  above  the  age  of  ten  years,  and  under  the  age  of  twelve  years,**  with  inteirt  to 
carnally  know  and  abuse  her;  and  iiy  the  second  09Unt  charged  that  the  defeodunt  *'  un. 
lawffally  did  put  and  place  the 'private  parts  of  him,  the  said  T.  M.  against  the.privata 
parts  of  her,  the  said  E.  R,  and  xTid  then  and  there  unlawfully  attempt  and  endeavour  .U^ 
fiarnally  know  and  abuse  her,  the  said  JBL  Jf^**  Held,  thai  the  second  count  was  bad,  as  it 
did  not  allege  that  E.  R.  was  between  the  ages  of  ten  ^nd  twelve:  Held  also,  that  the 
words  •*  the  said  E.  R.'*  merely  meant  that  ibe  was  the  peiBoa  as  nmitioiied  lA-tbe  first 
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.  But  If  she  were  abdve  tfie  age..of  twelye  years,  and  consented  upon 
fnena<:e  of  death,  if  sh^  consented  not,  this  is  not  a  consent  to  excuse 
a  rape.  5  E:  4;  6.  a,  Bali,sCap.  107  (?)  ,' 

And  therefore  thatbpinionof  Mr.  F/nc^  cited  bjr  Daltonubi  supra ^ 
And*  by  Slamfard,  cup,  14.  jfoL  24.  out  of  Britton^  that  itcatr  be  no 
rape,  if  the  woman  conceive  with  child,  seems  to  be  ho  law,  mulUr 
enim.vi  opprtssa  concipere pote^L 

If  the  wonmn  consented  nots^t  the  time;  of  the  rape  committed, 
but  consented  aft^r,$he  shail'not  have  an  appeal  of  rape  by  thestatuta 
of  ffesim.  2.  cap.  34.  but  yet  the.  king  shall  have  the  suit  by  indict- 
ment^ and  by  the  statute  of  6  R.  2.  cap,  6.  if  she  have  a  husband,  h» 
shall  have  an  appeal,  tind  if  she  have  none,  then  her  father  or  other 
next  of  blood  shall  have  an  appeal  of  such  rape;  and  by  the  sao^e 
statute  as  well  the  ravjsher  as  the  rsCvished,  that  sio  assented,  are  dis- 
abled to  have  any- ddwer,  inheritance  orjoiti!ture;  and  the  next  of 
blood  of  JBUch  ravisher  or  assentipg  ravished,  to  \vhom  their  lands 
should  revert,  remain  ot  fall  after  their  death,  shall  enter  upon  the 
same,  and  hold  it  as'an  estate  of  inheritance. 

But  an  assent  aftef  through  menace!  of  death  is  not  such  an  assent/ 
Sis  incurs  this  pemlty}  qued  vide  5  E*  4.  6.  a.  \ 

As  in  other  felonies^  so  in  this  there  are  or  may  be  acces- 
saries b^re  and  r//Ve>',for  thothi^b^  a  felony  byactof  par^  (|:632] 
liament,  that'  speaks  oiily  of  those  that  commit  the  offense/ 
yet  .consequentially  atid  incidentally  accessaries^ft^r^  and  a/ict^re 
included, and  so  In  every  new  statnte  makings  felony  without  speak- 
ing of  accessaries  before  or  after:  Co:  P.  cTcap*  10.  p.  .59*  and  $q  ia 
buggery.   ,  -  ; 

And  note,  that  at  Ibe  tithe  of  the  making  of  the  statute  of  13  jB.  1* 

\  .  .  ■       • 

eovuit,  bat 'that  thoM  words 'did  not  imp^  into' the  lecond  eoont  the  deftcripiion'of  £.  R 
with  respect  to  her  age.  Reg,^  v.  Martin,  9  Oar,  4r  P>'215.  A  count  charging*  A,  with  a 
ropei  u  a  principal  in  the  first  degree,  aqd  B,  as  a. principal  in  the  second  &gree,  may 
be  joined  with  anothet  co.ant,  charging  B.  as  principol  in  the  first  degree,  and  A*  as 
principal  in  the  second  degree.    Rex  v.  Cfra\f,  7  Car,  if  P,l&4, 

The.  first  count  of  an  Hidictment  charged-an  assault  with  intent  io  rftVish :  the  second 
a  common  assaults  The  record  went  on  to  state  Uiat  the  jory  found  the  defendant  guiltjr 
of  the  misdenfeanor  and  offence  in  the  ssid  indictment  specified,  in  manner  and  fdrm  as 
by  I  he  said  indictment  is  alleged  against  him,  and  the  judgment  was  imprisonment  and 
h^rd-labaar t'HM^  on-  writ  bferror,  that  the  *^  misdemeanor**  was  liovem  coUectivum^  and 
that  the  finding;  of  the  jury  was  in  effect,  that  the  defendant  was  guilty  of  the  Whole 
natW  eharged,  and  that  th0  judgment  was  therefore  warranted  by  &e  verdict  Rex  v. 
PbweU,2B.Sf  Add,  75. 

The  words  ^'  forcibly  and  against  the  will,**  are  necessary  in  the  indictment.  S^e  Reg, 
?.  Aanton,  Jbefore  citcMl,  0;  638,  though  in  Pemuyhania  \t  has  been  held  in  the  case  of 
Harmoa  v.  Tke  Com,  li  Ser,  Sf  R,  69,  {Aee.  Com.  ▼.  BenaeU,  d  Virg,  Cat,  235;)  that 
their  omission  was  not  fatal,  when  it  was  chsrged  that  ^he  defendants  **  feloniously  did 
rarish  and  carnally  did-  know  her.**  Where  an  indictment  for  a  rape  charged  that  the 
defendant  **  with  force  and  arms,  dee.  in  and  upon  one  Mary  Ann  ^Taylor,  in  the  peace 
of  the  State,  &.c.  Tiolently  and  feloniously  did  make  an  assault,  and  her  the  said  Mary 
Ann  TViylor,- then  and  there  violently  and  against  her  will,  feloniously  did  ravish  and 
carnally  know,**  it  must  be  shown  with  certainty  that  M^ry  4^n  Taylor  was  a  female 
Tka  State  t.  Farmer,^  JredeU^R,  224. 
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rape  was  not  felony,  tot  it  had  long  conlniQed  nnder  the  natare.  onlj 
of.  a  misdemeanor  and  oot  a  feionyyivnd  therlrfore  it  is  not  at  this  day 
inquirable  in  a  leet,  because  it  is  a  felony  n^wiy  cheated.  6  H.  7.  4.  A. 
22  E.  4.  22.  a. 

The  regular  means  of  bringing  this  offense  to  judgment  was  either 
at  the  suit  of  the>  king  by  indictment,  or  at  the  spit  of  the  party  by 
appeal.  •  , 

The  indictment  might  to  have  these  ingredients.  l.-It  must  be 
ftloniA.  2.  It  must  be  rapuii  ^  tamaliier  cognovit,  i.  It  must 
conclude  contra,  famiam  sialuti  13  j*  14  £Iiz^  Dy.  304.  a.  See 
ante  p.  628.  note. 

-It  may  be  prosecuted  by  indictment.at  any  X\io»ffor  nullum  iem^ 
pus  occurrit  rcf^i.  '  . 

An  appeal  of  rape  lies  for  the  pscrty  ravished,  and  if  she  consent 
after  the  rape,  she  is  barred  of  her  appeal,  and  her  husband,  if  mar- 
ried, or  tlie  next  of  kin,  if  single,  may  htive  the  appeal  by  the  statute 
of  6  i?.  2;  cop.  6.  [8} 

If  the  next  of  kiq  were  the  ravisher,  his  next  of  kin  shall  have  the 
appeal  hy  the  equity  of  the  statute  of  6  R.  2.  28.  H.  ^  Coron.  459. 

As  to  the  appeal  of  the  party  ravished  two  things  are  necessary, 
1.  That  she  makefresh.  discovery  and  pursuit  of  the  offense  and  offen- 
der, otherwise  it  carries  a  presumption  that  her  snit  is  but  malicious 
and  feigned;  this  Bracton  at  large  describes  Lib,  lit  cop.  28.y!.147. 
a.  Cum  igitiir  virgo  corrupta  fuerit  &  oppressa,  statim  cum  factum 
recehs  fuerit^cum  cl^more  &  fautesio  debet  accurrere  ad  villas  vicinas^ 
&  ibi  injuriam  sibi  iliatam  probis  hominibus  ostendere,  sanguinem  & 
Testes  suas  sanguine  tinctas  &  vestuim.scissuras,  &  sicire  debet  ad 
pra^positum  hundredi  it  ad  servientemdomini  regis,  &  ad  coronatores 
&  vicecomitem;  &  ad  primum  comitatum  faciat  appellom, 
[  633  3  4*c.  2.  'l^hat  th^  appeal  be  speedily  prosecuted,  for  it  seems, 
that  a  year  and  a  day  be  not  allowd  in. this  appeal,  but  soH>e 
short  time,  thd  it  be  notd^fined  in  Jaw  what  time,  but  lies  mueh  in 
the  discretion  of  the  pourt  upon  the  circumstances  of  the  fact,  yet  the 
statute  of  fFesim.  1.  cap^  13.  allowd  but  forty  days:  long  delay  of 
prosecution  in  such  a  ease  of  rape  ial  ways  Carries  a  presumption  of  a 
malicious  prosecution.  3.  If  the  wife  h^th  once  consented  aAer,  her 
appeal  is  barred.  ^ 

By  the  statute  of  18  Eliz.  cop,  7.  the  principals  in  rape  are  ousted 
of  clergy,  whether  they  be  principalis  in  the  first  degree,  viz.  he  that 
committed  the  fact,  or  principals,  in  the  second  degree,  vizt  present 
aiding,  and  assisting;  but  accessaries  bejbre  and  after  baye  their 
clergy.[9]         , 

Touching  the  evidence  in  an  indictment  of  tape  given  to  the  graiid 
jury  or  petit  jury.[10]  >  .    ,  ^ 

[8]  Appeal  for  rape  is  now  abolished.    See  SS  Gee,  III.  e.  46.  4  Slipk,  Cbm,  385. 
[9]  Abolished  by  7  &  8  Geo.  IV.  c.  29.  See  4  Stiph,  Cam,  131.         I        ,    ^ 
[10]  The  fact  of  the  woman  having  made  a  complaint  afler  the  commisuon  of  the 
alleged  rape  is  evidence,  bat  not,  it  i6Oiii0|  the  particttlan  of  such  complaint:  R,  v.  If  otter. 


HISTORIA  PLACITORIIM  COAONiE.  63a 

.  The  party  ravished  m^y  give  evidence  npoii  oath,  and  is  in  law  a 
competent  witness;  but  the  credibility  of  her  testimony,  atid  how  far 
forth  sh^.is  tp  be  believed^  must  be  left  to  the  jury,  and  is  more  or 
less,  credibie  accordiug  to  the  circumstances  offact  that  concur  in  that 
testimonyt  :  ••  ., 


'  > 


9  MoQ.A  Rob,  213;  VRu9$,  C«  Sf  M.hj  Ortmn^  Sded.  6^,  eVen  thoagh  the  woman  it 
dead;  aeg.  ▼.  Megum,  9€.  if  ^..4^0,  Ahd  where  the  woman  is  absent,  it  is  not'tfilow. 
Able  to  prove  that  s^e  made  a  complaint  aoon'afler  the  aJIe|red  rape;  for  such  evidence 
la  ix\erel y  confirmatory  oi*  the  story  of  the  wornan^  and  no  part  of  the  ret  g€9ta.  Beg,  t, 
auUrid^e,9  C,  ^  P.  411,  .    . 

The.  defendant  may  give  evidence  of  flie  woman^a  notoriooslj  bad  character,  for  want 
of  chaality/or  co'kDmon  deocncj^  or  that  ^he  bad  before  been  codnected  with  tlie  prieonev 
himaek';  but  he  cannot  ^Ive  evidence  of  any  other  particular  facts  to  impeach  lier  ohaa* 
tity.  Ifex  V.  Hodgson,  R.Sf  R,2li;l  Phil,  Ev.  190;  Rex  v.  CUnU,  3  Stark,  243.  So 
what  she  herself  said  oio  recently  aAcr  the  fadt,'  as  to  preclude  the  possibility  of  her  being 
pracfised,  has  lieen  holden  to  be  admissible  in  evidence  as  a  part  of , the  transaction,  but 
the  particulars  of  her  complaints  are  not  evidence  of  the  truth  of  her  statements.  Rex  v. 
Braiier,  I  £as|>  P,  C.  444 ;  Rex.  v.  Clarke,  2  SUfrk,  241.  The  woman,  however,  is  not 
compellable  to  answer  whether  khe  had  any  connexion  with  other  men,  or  with  a  parti- 
cular person  nanled;  nor  is  eviden)»  of  her  having  had  such  connexion  admiiteible.  Res 
y.  Hodgstm,  R,  Sf  R,  211, 

On  the  trial  of  an.  indictment  for  rapi9,  it  was  h^ld  that  the  prisoner's  counsel  might 
aslc  the  prosecutrix  the  followinff  questions,  with  a  view  to  contradict  her,  **  Were  you 
not,  &c.  (since  the  time  of  the  alleged  offence)  walking  in  ifigk  street,  at  Oxford^  to  look . 
cot  for  men?''  **  Were  you  not  on,  dec  <sinoe  the  time  of  the  alleged  offence)  walking 
in  High  street  wtth  a  woman  reputed  to  be  a  common  prdstitute?'*  It  was  also  held, 
that  evidence  might  be  adduced  by  the  prisoner  to  shbw  the  general  light  character  of 
the  prosecutrix,  and  that  geneM  evidence  might  be  given  of  her  being  a  street  Walker; 
but  eenMe,  that  evidence  6f  specific  acts  of  criminality  by  her,  ;would.not  be  admissible. 
ResY,  Barker,  S^C.-Sf  P.  SQBiRe^f  Y.Martin,  %  C.  ^  JP.  5^ 

The  party  grieved  is  so  much  considered  td  a  witness  of  necessity,  in' this -as  in  other 
personal  injuries,  that  if  one  man  aasist  another  man-to  ravish  his  own  wife,  she  is  ad- 
mlsrsible  as  a  witness  against  him.  Lord  iiud2ey'#  case,  Z'HoweWg  /St,  TV.  419,  cited  in 
1  Baet'e  P.  C.  444.  • 

'Puni$hment,—Bj  the  9  Cfeo,  IV.  c.  31,  a.  16,  this  offenoe  was  punishable  with  death ; 
but  now  by  the  4  Sl  5  VUt.  c,  56.  a.  3,  reciting  the  9  Oeq.  IV.  e.  31.  as.  16  &,  17,  it  is 
enacted,  ^  That  from  and  after  the  commencement  of  this  act  (1st  October,  1841)  if  any 
person  shall  be,  convicted  Qf  any  of  the  aaid  offences  hereinbefore  last  specified,  such  per- 
eon  shall  not  be  subject  to  aoy  sentende,  judgment,  or  punishment  of  death*  but  shall, 
instead  of  the  sentence  or  jjudgment  in  anjii  by  the  said  act  hereinb^ore  last  recited,  or- 
dered to  be  given  or  awarded'  againat  auch  persons  convicted  of  the  said  last  mentioned 
offences,  or, any  of  them  respectively,  be  liable  to  be  transported  beyond  the. seaa  for  the 
term  of  his  natural  life."    Aa  to  punishment  of  accessariea,  see  9  Oea»  tV,  cl  31.  a.  31. 

JBbuffRCe.— A  prisoner  may  be  convicted  of  rape,  upon  the  ansupported  evidence  of  an 
infant  under  years  of  discretion,  if  the  Jury  are  satisfied  that  the  evidence  is  such  as  to 
leave  no  reasonable  doubtof  the  prisoner'q  gnilL  Anon.  1  Ruee,  C,  Sf  ill  556.  In  easea 
of  carnal  knowledge  of  children,  the  infant  witness,  though  under  seven  years  of  age,  if 
advised  -of  the  natuie  of  an  oath,  must  h6  sworn.  Rex  ▼.  Brazier,  1' Leach,  C,  C.  199; 
1  JBoal,  P.  C.  443.  And  eee  Rex  v.  DunneU,  1  Ea$t,  P.  C.  443. 

A  prisoner  waa  charged  with  carnally  abusing  a  child  mider  ten  years  cAd,  on  Pebru* 
ary  5, 1833.'  To  prove  the  child  under  ten  years  old,  an  examined  copy  of  the  register 
of  her  baptism,  on  Fsbruaty  9, 1833,  wai^  put  in;. and  the  child's  father  atated  that  he 
left  hia  house  about  a  week  before  the  9th  of  Februwry,  1BS3,  hi*  wife  not  being  then 
confined,  a*d  that  on  bis  return  on  that  da^,  he  found"  this  child,  ai^d  waa  told  by  bis 
wife*8  mother  that  it  had  been  born  on  the  day  before:  Held,  that  this  waa  not  sufficient 
evidence  of  the  child's  being  under  ten  years  old.  R^x  ▼.  Wedge,  5  Car,  4r  P*  998. 

On  the^rial  of  an  indictment  for.  a  rape,  the  prosecutrix  may  be  asked,  whether  pre^ 
viottsly  to  the  commission  of  the  .alleged  offenoQ,  the  prisoner  had  not  intercourse  with, 
htf  hj  her  own  consent  Rex  v.  Martn^  6  Cur,  if  P.  568.  A  defendant  will  be  aoquitl^d 
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^  For  instance,  if  the  witness  be  of  good  fame,  if  she  presently*  dis- 
covered the  offense  naade  pursuit  after  thd  offender,  shewed  circiim- 
stance)i  and  signs  of  the  injury,  whereof  many  are  of  that  nature,  that 
'Otily  women  are,  the  most  proper  examiners  and  inspectors,  if  the 
place,  wherein  the  fact  was  done,  was  remote  from  people,  infaahi- 
tants^or  passengers,  if  the  offender  fled  for  it ;  these  and  the  like  are 
con<?urring  evidences  to  give  greater  probability  to  her  te3iimon79 
when  proved  by  others  as  well  as  herself. 

•  'But  on  the  other  side,  if  she  Concealed  the  injury  for  any  consider* 
able  time  after  she  had  opportunity  to  complain,  if  the  place,  where 
the  fact  was  supposed  to  be  con^mitted,  were. near  to  inhabitants,  or 
common  recourse  pr  passage  of  passengers,  and  she  made  no  outcry 
when  the  fact  was.  supposed  to  be  done.  When  and  where  it  is  pro- 
bable she  might  be  heard  by  others ;  these  and  the  like.oirpumstances 
carry  a  strong  presumption,  that  her  testimony  is  false  or  feigned. 

If  the  rape  be  comihitted  upon-  a  child  under  twel vie  years 
[634  j  old,  whether  or  how  she  may  be  admitted  to  give  evidence 
may  be  considerable.(*)    .  ' 

.  (*)  For  «he  might  at  that  ag^  roaiDtain  an  appeal  pto  rapiu^  PuMch,  ^.  E.,  I.  RoL  16. 
in  dor$o,  Lundon.  CoMm  Rere,    Jtttne$  Pochin  merchant  was  attached,  and  brought 
Coram  Regt  to  answer  to  Mbel  daagbter  of  Emma  de  Langtkyt^  de  rapiu  4r  P^ct  regia 
fracta,  who  appeaVd  him  a(Ur  this  iqanner,  per  ^tndam  joarratoirtm  aMrfli  dicena^"^ 
Isabella  fiUa  £mii)»  de  Langeleje,  de  atate  tu»em  annorum  if  dimidU'dkit,  qudd  prm^ 
dictns  Jacobus  die  domtnicd  jnroxima  pottfeeium  taneti  Martini,  anno  R»  R.  E,  33,  apud 
London  in  aiia  Hratd  regi$.ex  oppotito  eceUiia  ^dncii  Benedi:cti  de  ^cberhog  kord  vesper' 
Una  tpsqm  IsabeHaro  eepU,  ^  in  quddam  ^bemd  §na  partawt,  Sf  contra  paean  domim 
regie  cum  ea  coneubuitt  Sf  virginitatem  euam  rapuit;  Sf  petit  qudd  iagtUiarii  dtnnini  regit 
•if Mr  hoc  sihi  facia nt  juotilium  ff  remediuni,    Et  queriiur^  quw  prcsdicta  tranogreooio 
•tJt  facta  fuit  die  Sf  annopradictio  ad  dampnvm ipeiue  Isabells^ centum  Ukrarum^  ^c 
Et  pre^dictvo  Jacobus  ven^^Jf  djtfcndit  omnem  feloni^n^^  raptuijn^  ^c.  El  petit  aUocauF- 
iiatn  de  appelloipoius  Isabelis,  aeeieut  iptum  Jacobum  per  verba  in  appeilo  usualia^  if 
neceeearia^  ac  convenieniia^  von,  appeliat,    Et  quia  comtat,  cuHm  qudd  appellum,  ifc,  tit- 
ovficieno  est^  conmderdtum  eet^  qudd  pradiet^  Isabella  commiitaiur  mareMcdUo ;  if  poolea 
oi  rerniltitur  pfunma,  Sf  pT<Bdtctu4  Stcobuo  quoad  appeUum  iptiuo  Isabellv  eat  inpoT" 
petwtm  quietus^  dpc.   He  was  then  arraigned  at  the.  king*s  sqit  de.raptu  pr^ieto^  and  waa  - 
tried,  and  conVtcM;  but  the  king  afterwards  rernUit  prefdicto  Jacobo  judicium  vlte  if 
memMrvm';  Sf  audd  facial  redempttonempro  delicto  pticdicto,  Sfjinem  fecit  cum  domint 
rege  per  centum  librae, 

\  '  .  ^  • 

in  an  indictment  ior  an  astfanlt  with  intent  io  ravish,  if  the  evidence  amonnta-to  proof  of 
an  actual  rape.  R^t  vj  ttarmwood^  \  Rueo.  C.  Sf  M.  563, 564;  1  Eaot,  P,  C^  411.  Under 
aif  indictment  for  an  assault  with  intent  to  commit  a  rape,  the  defendant  may  impeach 
the  prosecutrix's  character  for  chastity,  by  general  but  not  particular  evidcnee.  ^ex  v. 
Clarkfi^  S  Stark^  241.  But  th^  character  of  the-proteoutrix  as  to  general  chastity,  may  be 
impeached  by  general  evidence.'  A.  The  fact  of  her  making  complaint  of  the  outrage, 
and  the  state  in  which  alie  waft  at  the  time  of  making  the  complaint^  are  evidence.  i&. 

On  an  indictment  for  an  assault  with  ,an  intent  to  coinmit  a  rape,  evidence  that  the 
prisoner,  on  a  prior  occasion,  had  taken  liberties  with  the  prosecutrix,  is  not  receivable  to 
•how  the  prisoner's  intent  Aex.y,  Lloyd,  7  Car,  Sf  P,  318.  In  order  to  convict  on  a  charge 
of  assault,  with  intent  to  commit  a'  rape;  the  jury  must  be  satisfied,  not  only  that  the  pri. 
•oner  intended  to  gratify  his  passions  on  the  person  of  the  prosecutrix,  but  that  he 
intended  to  dp  so  at  all  events,  and  notwithstandii^g  any  resistance  on'her  part  lb. 

In  an  indictment  for  a  rape,  the  deposition  of  a  girl  taken  before  the  eommUting  ma- 
gistrate aud  signed  by  him,  may«  after  her  death,  be  read  in<evidenoe  at  the  trial  of  the 
prisoner,  although  it  was  not  signed  by  her,  and  ahe  was  under  twelve  yeari  of  age,  pro. 
vided  she  was  sworn,  and  appeared  competent  to  take  an  oath,  and  all  the  facta  necessary 
to  complete  the  crime  may  be  collected  from  her  testimony  so  giv6n  in  evidence.  Siejt  v. 
Ftemming,  2  Leach,  C,  C,  854 ;  1  Eati^P,  C,  440. 
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It  seems  to  me,  that  if  it  appear  to  the  courts  that  ishe  hath  that 
sense  and  understanding  that  she  knowd  and  considers  the  obligation    ' 
of  an  oath,  tho  she  be  iinder'twelve  'years,  she  may  be  sworn;  thus 
we  find  it  done  it)  case  of  evidences  against  witches^  an  infant  of  nine 
years  old  was  sworn.    Dalti  cap.  Ill:  j».  297.(Ar)    ' 
-    But  if  it  be  an  infkiit  of  such  tender  yeatis,  that  in  pdirit  of  discre- 
tion the  court  seea  it  unfit  to  swear  her,  yet  I  think  she  ought  to  be 
heard  without  oath  to  give  the  coo^rt  information,  tho  singly  of  itself 
it  ought  not  to  move  the  jnry  to  convict  the  ofiender,  nor  i^  it  in  itself 
a  sufficieiit  testimony,  because  not- upon  oath,  without  concurrence 
of  other  proofs,  that  may  render  the  thing  probable;  and  my  reason^ 
are,  1.  The  nature  of  the  offense,  which  is  most  times  secret,  and  no 
other  testimony  can  be  had  of  the  very  doing  of  the  fact^  btit  th? 
party  upon  whom,  it  is  committed,  tho  there  maybe  other  concur- 
rent proofs  of  the  fatst  when  it  is  done.    2.  Because  if  the  child  com- 
plains presently  of  the  wrong  done  to  her  to-  the  mother  of  other 
relations^,  their  evidence  upon  oath  shall  be  taken,  yet  it  is  but  a  nar- 
rative of  w\iat  the  child  told  them  without  oath,  aind  there 
is  much  more  reason  for  the  court  to  hear  the  relation  of  the  £  635  ] 
child  herself^  than  to  receive  it  at  second-hand  from  those 
that  swear  they  heardher  )5ay  so;  for  sudi  a  relatioti  may  b0  falsi-, 
fied^  or  otherwise  represented  at  the  second-hand,  than  wheii  it  wa9 
fi:rst  delivered,  .     f^ 

But  in  both  these  .cas^s,  whether  the  infant  be  swortv  or  not,  it  is 
necessary  to  xender  their  evidence  credible,  that  there  stiould  be  con-^ 
current  evidence  to  make  out  the  fact,  and  not, to  ground  a.  con- 
viction Singly  upon  mich  an  accusation  with  or  without  oath  of  an 
infiint.  > 

For  in  many  cases  there  may  be  reason  to  admit  such  witnesses  to 
be  heard,  in  cases  especially  of  this  nature,  which  yet  the  jury  is'  not 
bound  to  believe;  for  the  excellency  of  the  trihl  by  jnry  is  in  that 
they  are  the  triers  of  the  credit  of  the  witnesses  as  well  as  the 
truth  of  the  fact ;  it  is  one  thing,  whether  a  witqess  be  adnQissthle 
to  be  beard^  another  thing,  i^hether  they  are  to  be  believed  when 
beard. 

It  is  true  rape  is  a  most  detestable  crime,  and  therefore  ought  se- 
verely and  impartially  to  be  punished  with  death ;  but  it  must  be 
remembered,  that  it  is  an  accusation  easily  to  bie  made  and  hard  to 
be  proved,  and  harder  to  be  defended  by  the  parly  accused,  tho  never 
so  innocent.  * 

I  shall  never  forget  a  trial  before  myself  of  a  rape  in  the  couQty  of 
Sussex. 

There  had  been  one  of  that  county  convicted  and  executed  for  a 
rape  in  that  county  before  some  other  judges  about  three  assizes  ^ 
before,  and  I  suppose  very  justly:  some  malicious  people  seeing 
how  easy  it  was  to  make  out  such  an  accusation,  ai)d  how  difficult  it 
was  for  the  party  accused  to  clear  himself,  f\irnished  the  two  assizes 
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foTloving  with  lOany  indictments  of  rapes,  whefein  .tfie  parties  ac- 
cused with  spme  difficulty  escaped.  y  - 

"-^At  (he  second  assizes  following  there  was  an  antient  wealthy  man 
of  about  sixty^three  years  old  indicted  for  a  rape,  which  was  fully 
sworn  against  him  by.  a  young  girl  of  fourteen  years  old,  and  a  coq- 
current  testimony  of  her  mother  and  father,  and  some  other  r^a- 
tions..    The  a;ntient  man,  when  he  came  to  bis  defense^ 
[  636  ]  alledged  that  it  was  true  the  fact  was  sworn,  and  it  was  not 
.  ^  possible  for  him  (o  produce  witnesses  to  the  negative;  bat 
yet,  he  said,  his  Very  age  carried  a  great  presumption  that  he  coold 
not  be  guilty  of  that  crime;  but  yet  he  had  one  circumstance  more, 
that  he  believed  would  satisfy  the  court  and'^the  jury,  that  be 
lieltber  was  nor  could  be  guilty;  aod  being  demanded  what   that 
was,  he  said,  he  had -for  above  seven  year$'  last  past  been  afflicted 
"Vfrith  a  rupture  so  hideous  and  great,  that  it  was  impossible  he  coold 
carnally  know  any  woman,  neither  had  he  upon  that  account,  during 
all, that  time  car^ially  known  his  own  wife,  and  offered  to  shew  the 
same  openlyin  courts  which  for  the.  indecency  of  it  I4eclined,  but 
appointed  the  jury  to  Withdraw  into  some  roora  to  inspect  this  un* 
usual  evidence*,  and  they  accordingly  did  so^  and  came  back  and 
gave  an  account  of  it  to  the  courts  that  it  was. impossible  he  should 
have  to  do  with  any  woman  in  that  kind,  much  less  to  commit  a 
rape,  for  all  his  bowels  seemed  to  be  fallen  down  in  those  parts,  that 
they  could  scarqe  discern  his  privities,  the  rupture  being  full  as  big 
as  the  crown  of  a  hat,  whereupon  he  was  acquitted. 

Again,  at  Norihnmpton  assizes,  before  one  of  my  brother  justices 
upop  the  Nisi  'pritts,  a  ihai)  w/is  indicted  for  the  rape  of  two  young 
girls  not  above  fourten  years  oldv  the  younger  somewhat  less,  and 
tbe^  rapes  fully  proved,  tho'  peremptorily  denied  by  the.  prisoner,  he 
was  therefore  to  the  satisfaction  of  the  judge  and  jury  convicted ; 
but  before  judgment  it  was  most  apparently  discovered,  that  it  was 
but  a. malicious  contrivance,  and  the  party  innocent ;  he  was  there- 
fore reprieved  before  judgment. 

y  I  only  mention  these  instances,  that  ;We  may  be  the  more  cautions 
upon  trials  of  offenses  of  this  nature,  wherein  the  court  and  jury 
may  with  so  much  ease  h^  imposed  upon  without  great  caret  and 
vigilance;  the  heinousness  of  the  offense  many  times  transportiug 
the  judge  and  jury  with  so  much  indignation,  that, they  are  over 
hastily  carried  to  tTie  conviction  of  the  person  accused  thereof,  by 
the  confident  testimony  sometimes  of  malicious  and  false  witnesses* 
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GH AFTER  LIX. 

CONCBRKlNa  THE   FELONY  DS   THCORE   ABPUCTA   SimS   RAPTA*  ClfU 
BONIS   VIRI,  SUPER   STATUTUM  WESTM.  2  CAPC  34. 

The  words  of  (he  statute  are,  De  mulieribua  abctuciis  cUm  bonis 
virorum  suorum  habeai  rex  sectam  de  bonis  sic  asporiaiis. 

This  part  of  the  statute  hath  affinity  with  what  goes  before  io  the 
same  statute  concerning  ra|>e;  and  t ho  this  learning  hath  been-bng 
antiquated,  yet  it  is  of  use  to  be  known. 

If  a  wife  goes  a*ay  of  her  owrt  consent  with  another  man,  and 
takes  with  her  the  goods  of  the  husband,  this  seems  to  be  felony 
neither  in  the  man  nor  in  the  wife,  tho  Da/i.  tap.  1<08.  p.  266.(a) 
takes  it  to  be  a  felony  in  the  fnan  that  takes  her  aqd  the  goods  \  but 
it  is  a  trespass,  for  which  at  common  law  the  h^sban^  may  have  an 
action  of  trespass,  quart  uzorem  suam  cepit  fy  abduxit  cum  bonis 
vtri,  . 

But  if  •/$ .  take  the  wife  of  B.  against  lier  will  with  the  goods  of 
her  husband,  bat  doth  not  actually  ravish  the  wife,  it  is  felony. as  to' 
the  goods,  for  which  the  party  may  be  indicted  ^^  but  as  to  the 
taking  away  of  the  Wife  it  is  but  s(  tresj^ass^  for  which  the  husband 
may  nave  his  action  of  trespass  at  common  law,  .^r/are  uxprem 
suam  rapuii  fy  earn  cum  bonis  Sf  catafiis  ad  vaUnt^fyc,  abduxii 
4*  adhuc  deiintiy  aud  .in  that  action  shall  recover  damages  for  the 
taking  of  his  wife  and  goods  at  common  law. 

But  it  should  seem,  that  he  might  have  his  action  grounded  upoa 
the  statute  of  Westm.  2.  which  differs  only  in  this  from  a  trespass  at 
common  law,  1.  That  the  trespass  at  common*  law  is  pone  per 
vadios,  8fC.  but  this  is' atiachieSf  14  H.  6.  2  b.  Again,  2.  The  writ 
at  common  law  is  general^  but  this  upon  the  statute  con- 
cludes co/i/ra /orfiiam  siatuti^quod  vide  Fitz.  N.  B.  89.  [638]] 
9  H.6.2  a. 

But  without  question,  if  the  wife  were  acttially  ravished  and  the 
goods  taken,  this  action  lies  for  the  husband,  and  he  shall  recover 
damages  for  the  rape  as  well  as  the  goods,,  tho  the  wife  were  dead 
or  divorced  after  the  rape.  44  y^ssiz.  13.  47  B.  3.  Action  sur 
statute  37.  '  . 

And  it  seems  such  an  action  was  antiently  in  the  nature  of  an 
appeal  of  rape  and  robbery  grounded  upoti  the  statute  ef  H^estm,  2. 

And  by  the  ahtient  law  the  defendant  being-  convicted  in  a  writ 
founded  upon  this  statute,  as  before,  was  to  have  judgment  of  death, 
which  appear^  most  evidently  by  the  ordinance  of  parliament,  Rot. 
Part.  S  E.  2  M.  3.  and  afterwards  sent  by  Mittitnus  into  the  king's 
bench,  T.  H  E,2.  Rot.  4.  London,  which  recites,  that  in  such  case 

(a)  Ntw  EdiL  p.  SQi. 
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the  defendant  was  not  bailajble,  Eo  quod  idem  implaciiaius^  si 
hujusmodi  transgressiofuconvictuafuiaset^auspensioni  adjudieari 
deberelj  and  therefore  provides,  that  the  defendant,  if  of  good  fame, 
shall  be  bailed. 

And  according  to  this  are  the  books  13  Jlasiz.  5.  \S  E.  S.  Uila-^ 
garie  49^  Coron.  123. 18  JS«  3.  32.  a.  and  a  case  of  a  vicar  cited  to  be 
13  E,  2.  who  had  his  clergy  in  this  case,  bpt  it  should  seem  it  was 
intended*  1.  When  a  rape  was  actually  committed,  vide  44  ^asiz.  1 3. 
imd  2.  When  the  action  was  grounded  upon  the  statute,  and  Aoi 
barely  at  common  law. 

But  the  law  hath  been  long  disused  to  give  a  capital  judgment 
upon  this  writ,  and  tn  procejss  of  time^nothing,  as  it  seems,  was 
recovered  but  daniages,  tho  the  writ  were  brought  upon  the  statute, 
for  rapuii  is  now  i^euded  of  a  simple  taking.  ,">  9  Eliz.  Dy.  £56.  b, 
2  Co.  InaHi.  435.  auper  Weatm.  2  -cap.  34.  43  £.  3.  23.  Ow 

And  it  ^eems  the  law  was  accordipgly  taken,  for  the  statute  of 
6  B.  2,  cap.  6.  gives  an  appeal  to  the  husband  for  the  rape  of  iiis 
wife  in  some  cases,  which  it  needed  not  have  done,  if  by  the  law,  as 
it  was  then  used,  the  husband,  might  upon  such  a  writ  convict  the 
party,  and  obtain  judgment  of  ^eath  against  him. 

,And  besides,  it  waa  very  inconvenient,  that  in  a  civfl 

£639]  action  formed  for  damages,  and  that  wants  the. material 

terms  of  law  to  express  a  felony,  (namely  carnaliter  cogno^ 

vU  and  fetonici)  judgment  of  death  should  be  given,.and  so  this 

Qourse  expired  of  Itself.  (1)  ■ 

[1]  Tiie  ofienoe  of  abdaefioil  maybe  divided  into  two  claneee-^raf,  the  forcible  taking 
awaj  of  a  woman  on  account  of  her  fortune,  with  intent  to  marry  her  or  defile  her;  and 
ucomLf^  the  unlawful  abdaction  of  a  girl  under  the  age  of  sixteen  fitmi  her  parents  or 
guardians. 

The  9  Geo,  IV.  c.  3l.  «.  19.  enacts,  **That  where  any  woman  shall  have  any  interest, 
whether  legal  or  equitable,  present  or  fblure,  absolnte,  Conditional,  or  contingent,  in  any 
real  or  personal  estate,  or  shall  be  an  heiress,  presnmptive,  or  neat  of  kiih  to  anj  .one 
having  such  interest,  if  any  person  shall;  from  motives  of  lp€re,-tahe  away  or  detain  ench 
woman  against  her  will,  with  intent  to  marry  or  defile  her,  or  to  eaose  her  to  be  married 
or  defiled  by  any  other' person ;  every  such  oronoer,  and  every  person  ooonseUing,  aiding 
oc  abetting  sacb  offender,  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be 
liable  to  be  transported  beyond  the  seas  for  ltfe«.or  for  any  term  not  less  than  seven  yean, 
or  to  be  ifnprisoned,  with'  or  without  hard  labour,  in  the  common  gaol  or  house  of  eor- 
rection,  for  any  term  not  exceeding  four  years."  And  the  act  repeals  the  3  Hem,  VIL 
e.  S;  39  £Zis.  e.  9;  and  3  Edw.  I.  e.  1^;  t  C/se.  IV.  e.  115;-  as  also  so  mnch  of  6  Rkk. 
§t,  1.  c.  6.  as^  relates  to  ravishers,  ai^  to  women  ravished* 

It  is  not  necessary,  ^  was  the  case  under  tlie  prior  statutes,  that  an  oc^I  manimg* 
or  dfiJiUment  should  take  plaoe.  Under  the  present  aot,  the  taking  or  detaining,  for  tlie 
purpose  of  lucre,  coupled  ^ith  an  intent  to  marry  or  defile,  eonstittttes  Uie  oflbnce.  The 
taking  must  be  aguinal  the  will  of  the  woman.  It  seems,  however,  that  althoogh  U  be 
with  the  will  of  the  woman,  yet  if  that  be  obtained  by  fraud  practised  upon  her,  the  case 
will  be  within  the  act  Wakejield*$  ease,  Laneasieri  March  iisstses,  1837;  Deae,  C 
Xato,  4.  It  IS  no  excuse  that  the  Woman  was  at  first  taken  away  with  her  own  consent, 
if  she  -afterwards  refuse  to  continoe  with  the  ofiender,  because  if  she  so  refuse  she  may 
from  thai  time  as  properly  be  said  to  be  taken  against  her  will,  as  if  she  had  never  ^ven 
any  consent  at  all ;  for  till  the  force  was  put  upon  her,  she  was  in  her  own  power.i  I  Hmuilu 
c.  41.  9.  7;  1  Ru99*  571.  Moreover,  the  detaining  against  her  will  is  an  offence.  It 
seems  also,  it  is  not  material  whether  a  woman  so  taken  contrary  to  her  wiU,  at  last  con- 
sent thereto  or  not,  if  she  were  under  the  force  at  the  time,  for  the  offimoe  is  complete  at 
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the  time  ^f  taking.  JRiJhMt^9  ea^  Cm  Car.  4Q8;  £S?^fiMfoji>  cue,  5  SL  TV.  459; 

Hawk.  c.  41.  f ,  8. 

It  will  be  obeerved  that  the  above  eBaetment  ezprenly  mokes  accemariea  before  the 
fiict  liable  aa  priqcipala,  which  waa  a  doubtfUl  point  under  tlie  prior  statutes. 

.  Th^  iodictraeot  roust  set  forth  that  the  woman  taken  away  had  the  property,  or  that 
she  was  heiress  presumptiTOj  ^c  aa  req^alred  by  the  act,  in  order  to  show  deftodaot's 
interested  motives.  ^fbttZin  v.  Sir  O,  Dalliaon^  Cro,  Car,  484.  1  he  place  and  manner 
of  taking  must  also  be  set  forth  in  Uie  proceeding.  Id.  (UiL  It  roost  also  be  alleged* 
thot  the  taking  was  against  her  will,  and  that  it  was  for  luere^  {Burton  v,  MorrU,  Ifoft.- 
182;  1  Hutok,  c  41.  t.  5;)  and  with  an  intent  to  marry  or  defile. 

Tosustain  the  indictment,  the.  propecotor  sbonld  look  to  the  averments  in  it,  and  prove 
them  accordiiigly,  and  in  the  order  stated  in  such  indictment;  as  that  the  woman  waa 
possessed  of  the  r^l  or  personal  estate,  or  was  the  heiress  presumptive,  pr  next  of  kin  to 
some  one  having  the  property  required  by  the  act.  It  should  be  proved  that  the  defend- 
ant, froto  motives  of  lucr^,  took  away  or  detained  the  -person  nientioned  in  the  indict- 
ment, i%ainst  her  will,  aoid.  the  jury  ought  not  to  convict  the  prisoner  onlesp  they  are 
satisfied  that  the'prisoner  committed  the  offence  jfrom  motives  of  lucre;  but  evidence  of 
expressions  used  by  the  prisoner  respe<;ting  the  prqierty  of  the  lady,  such  as  his  stating 
that^he  had  s0en  the  will  of  one  of  her  rehtives,  (naming  him)  and  thai  abe  would  h^ve 
JCI220  a  year^  are  important  for  the  consideration  of  the  jury  in  copning  to  a  cooclosioa 
whether  the  prisoner  was  actuated  by  motives  of  lucre  or  not*  ^eg,  v.  BqmtUf  9  Car* 
^  P.  387. 

A  prisoner' was  taken  into  custody  at  the  house  of  his  brother,  on  a  charge  of  abdniy 
tioD.  When  he  was  taken,  a  letter  was  found  in* a  writing  desk,  in  the  room  where  he 
a^d  his  brother  were.  The  letter  was  directed  to  a  person  in  the  neighbourhood  of  the 
prisonerV  fate  residence,  The  police  officer  was  going  to  open  it,  when  the  prisoner  toU 
him  it  had  nothing,  to  do  with  the  business  he  had  come  about;  keld,  that  the  letter  was 
jTeceivable  in  evidence  9n  the  trial  of  the  prisoder  for  the  abduction,    lb. 

The  party  ihjured,.thoqgh  the  force  continued  till  the  time  of  the  marriage,  will  be  a 
rood  witness /or  or  against  the  offender,  becauM  sbe  is  not  his  wife  dejure,  and  may 
herself  awear  to  the  compulsion.  Sevendon's  case,  5  Haijf.  St,  TV*.  456;  Breirfi*s  ease^ 
1  Ventr,  243;  FuUwiiod'M  oase»  Cro.  Can  488;  Eex  v.  Parry^  X  Hawk  e.  41.  «.  13; 
1  Onenl,  Ev.  a.  343. 

But  some  writen  seem  to  think  that  where  the  actual  marriage  waa  good  in  cons^ 
qoence  of  a  aubsequent  consent,  the  wife  cannot  be'  sworn;  though  the  better  opinjoa 
seems  to  be  that  the  offender  should  not  be  allowed  to  take  advantage  of  his  own  wrong, 
and  that  the  act  of  marriage,  which  is  the  completion  of.hu  offence,  should  not  be  con^ 
strued  to  disqualify  the  witness  oh  whose  testimony  he  may  be  convicted. '  4'^la.  Copi, 
209;  1  £ast,  P.  C.  454;  Rex  v.  WUk^ld,  oupra. 

PtfmMmeR^— This,  crime  is  a  felony,  and  pmiishable  accordingly  with  transportation 
for  life,  or  for  not  less  than  seven  years,  or  kith  imprisonment  with  or  without  hard  labour 
for  not  more  than  four  years.  9  Oeo,  IV.  e.  31,  s.  19.  By  seel.  31  of  the  same  act  ac- 
cessories &flor  the  fiict  are  pnnishable  with  imprisonment  with  or  without  hard  labour 
not  exceeding  two  years. 


Abdufition'tff  Oirlo  under  •ix(ss«.-*-The  9  Geo,  IV.  e.  9U  t.  SO,  enacts,  ••  That  if  any 
person  shall  Unlawfully  taki^  or  cause  to  be  taken,  any  unmarried  gfirl  being,  under  the 
age  of  sixteen  years  out  of  the  possession  and  against  the  will  of  her  father  er  mother, 
or  of  any  other  person  "having  the  law  Ail  care  or  charge  of  her^  every  soch  offender 
shall  be*  ffuUty  of  a  misdemeanor,  and  being  convict^  thereof  shall  be  liahte  to  suffer 
■uch  punishment  by  fine  cdr  imprisonment,  -or  by  both  as  th^  court  shall  award."  And 
the  act  repeals  4  fp  5  P.  ^  M.  c.  a 

This  provision  waa  pasMd  in  order  to  meet  those  tsasca  where  the  girl  is  of  so  tender 
an  age  that  she  might  be  easily  imposed  on,  and  her  consent  obtained.  It  alters,  the  law 
as  it  stood  under  the  4  &  5  P.  4r  M-  <•  8. 

An  illegitimate  child  ^appears  to'  be  within  the  act  Rex  v.  Comfoith  and  othen^ 
S  Stra,  1163;  better  reported  in  Bott^  by  Const.  Rex  v.  Sweeiinfr,  1  Eaet,  P.  C.  457; 
and  see  MoriU  v.  Gurnkard^  7  YVeMs,  R,  3U3,  where  this  case  is  cited  and  approved  by 
Cribson,  Ch.  J.  The  mother  retains  her  authority  though  ahe  marry  again,  and  tba 
assent  of  the  second  hosbapd  is  not  niaterial.    Rateliffe*o  eaae,  3  Rep,  39. 

But  the  statute  extends  only  to  the  custody  of  the  mother  where  the  ftther  has  not 
diepooed  of  the  custody  of  the  child  to  others.   Id, 
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It  ieemi  that  if  the  takiDgr  were  with  the  eepaeilt  of  the  ptrtnt  or  penon  ha^fin^  fbe 
eharge  of  the  ohiid,  no  restriction  could  do  away  wjtfa  the  effect  of  aoch  approval 
CaUkorpt  V.  Arielly  3  Mo4.  169;  i  EmmI.  P.  C,  457. 

Under  the  prior  act  it  wa  holden,  that  if  a  parent  place  a  daughter  under  the  eare  of 
another,  who  by  collusion  marries  her  to  his  own  son,  the  case  was  not  within  the  aet 
if  the  marriage  were  solemnixed  in  a  parish  chatcfa,  at  a  canonical  hour,  and  withoQC 
any  attempt  at  privacy.  3  Mod,  88.  The  principle  of  this  case  was  disputed  by  Mr. 
E<$»t,  who  contended  that  it  would  protect  a  lichoolmistress  in  dipposing'  of  the  female 
infants  under  her  care  in  marjitge/when  it  is  maniieiit  no  power  of  that  kind  ia  ever 
deputed,  but  it  impliedly  reserved  bv  the  parent    1  Eatt^  P,  C  457. 

And  where  a  man  by  false  and  ftanduleat  represen'tatlous,  induced  the  parents  o€  a 
girl  betwefein  ten  and  eleven  years  of  age  to  altow  him  to  take  her  awaj,  such  ta%lii^ 
away  Kaa  been  considered  an  abduction  within  this  statute;    Beg,  t.  AMina,  1  Cmrm 

^ir.254.       '  ^     «T-    . 

'  It  appears  to  be  an  offence  at  common  law  to  take  a  child  from  her  parents  or  ^ar- 
diansy  or.  others  entrusted  with  the  care  of  her,  by  any  sinister  means,  either  by  rio- 
lence,  deceit,  conspiracy,  or  any  other  corrupt  or  improper  practice,  as  by  intoxication, 
for  the^  purpose  of  marrying  her,  although  she  herself  might  have  consented  to  the  mar- 
riage.  1  Eatt^  P.  C.  459;  Rex  v.  Tmiileton,  1  Lev,  257;  Rex  v.  Lord  OeeuUon^  9  Stra, 
1107;  Rex  Y.,Lord  Orey,  3  8i,  TV.;  3  Chil.  C.  L.  7id;  and  see  Jfi^ta  t.  Com.  S  W.  Sf 
S,  Rep,  461,  opinion  of  Oibeon^C.  J.  * 

No  particular  aopfgestions  as  to  the  firaming  the  Indictment  are  necessary.  The  ovoal 
allegation  of  the  ^irl  being'  unmarried  is  aumcient.  Aex  v.  Moare^  S  Lev,  L79 ;  Rex  t. 
Boyal,  S  Burr  R.  832. 

The  prosecutor  should  be  prepared  to  prove  that  the  defendant  tooll  away  the  girl  out 
of  the  custody  of  the  parent  or  temporary  guardian;  that  she  was  under  stxleeii  yean 
of  age ;  that  the  taking  was  against  such  parent's  or  gnardian*8  consent,  and  for  which 
purpose  any  of  these  parties  may  be  called. 

This  oflfeoce  is  a  misdemeanor,  and  punishable  by  fine  or  imprisonment,  or  by  both  aa 
the  court  think  fit.  See  the  9  Oto.  IV.  e.  3i,  a.  20.  See  1  Bume'e  JueL  29  ed,  LmL 
1845,  tit.  HAbdoction.^ 

It  ap{iears  to  be  the  better  opinion,  that  if  a  man  marr^  a  woman  under  age,  without 
the  connent  of  her  father  or  guardian,  it  will  not  be  an  indictable  offence  at  common  Uw» 
1  Eaei^  P,C,e.  II.  a.  9.  jh  458.  But  if  children  be  taken  from  their  pare.nts  or  guardiana, 
or  others  entausted  with  the  care  of  them,  by  any  ainiater  means,  either  br  videnoe,  deceit, 
conapiracy,  or  any  corrupt  or  improper  practice,  as  by  intoxication,  for  the  purpose  of 
marrying  them,  it  appears  that  aueh  criminal  meana  will  render  the  act  an  oSbnoe  at 
eommou  -law,  though  the  parties  themselves  may  be  oonsenting  to  the  marrbge.  3  dit- 
ty's Cr.  Law,  713.  ,  .  ^ 

And  aeduetion  may  be  attended  with  such  drcnmatanoea  of  oombinatioa  and  conapU 
nicy  as  to'make  |t  an  indictable  offence.  A  caae  is  reported,  where  Lord  Greff  and  oUiers 
were  charged,  by  an  information  at  common  law*  with  conspiracy  and  intending  the 
ruin  of  the  Lady  Henrietta  Berkeley^  then  a  virgin  unmarried,  within  the  age  oT  eighteen 
Tears,  one  of  the  daughtera  of  the  l!«arl  of  Berkeley^  (ahe  being  under  the  costody,  dtc.  of 
her  father,)  soliciting  her  to  desert  her  father  and  commit  whoredom  and  adultery  with 
Lord  Grey,  who  was  the  husband  x^  another  daughter  of  the  Earl  of  Berkelev^  aister  of 
the  Lady  Henrietta^  and  to  live  and  cohabit  with  Mm :  and  further,  the  defenda|its  were 
charged,  that  in  prosecutiba  of  such  conspiracy,  they  took  away  the  lady  HenrieUm^-tl 
night,  from  her  father's  house  and  cttxtody^  and  against  his  will,  and  oaoaed  her  to  live 
and  cohabit  in  divers  secret  placea  with  ijirrd  Grey^  to  the«ruin  uf  the  lady,  and  to  the 
evil  example,  il&c    The  defendants^  were  found  guilty,  though' there  waa  no  proof  of  aay 
fbrce;  but,  on  the  contrary,  it  appeared  that  the  lady,  who  waa  hei^f  examined  as  a 
witneaa,  Waa  desirous  of  leaving  her  father's  house,'and  concurred  in^all  the  measorea 
taken  for  her  departure,  and  aubsequent  concealment.  It  waa  not  shown  that  anyartifioa 
was  used  to  prevail  oa  her  to  leave  her  f^ther'a  house,  but  the  case  waa  put  upon  the 
ground  that  there' was  a  solicitation  and.  enticement  of  her  to  unlawfol  lust,  by  Ziord 
Grey,  who  was  the  principal  person  concerned,  the  others  being  his  eervanta,  or  persons 
acting  by  iiis  command,  and*  under  l)ia  oontroL    Rex  v.  Lord  Grey  and  oikere^  3  &.  TV. 
519.  i  Eaet,  P.  0.  c.  11;  a.  10.  p.  460.     i 

The  forcible  abduction  of  a  woman  from  motivea  of  lucre,  ia  an  offence  of  the  degrsa 
of  felony,  hy  the  9  Geo,  IV.  e.  31,  which  repeals  aeveral  former  statutea  upon  this  subjsct.  ^ 
See  this  note  eupra* 
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^ipmi  sn  indictmeBt  jbr  »bdQ|rti«ii,  oo'  th»  9  G^m.  IV«  e,  31. 1. 19,  it.'nuift  b«  proved 
th»t  th^  priponer  tbok  «««7  the  woihm  from  motives  of  lucre,  bot  hif  expressions  rela* 
tiTe  Co  bor  projperty  s)re  eyideooe  thfijt  he  wss  solualed  by  siicfa  motives.  Upoii  an  in- 
dictmeftt  ibr  having  feloniously;  and  from  motives  of  lucre  tak^n  away  and  detained 
JML  £.  against  bor  wiH,  she  having  a  firture  interest  in  certain  personal  prope^jty,  con* 
taining  a  ,co«mt  with  intent  to  marly,  and-  a.  connt  with  intent<to  defile,  it  appeared  that 
the  prisoner  hadf  taaght-JMl  i&.  music,  and  had  paid  his  addretses  to  her,  which-  were 
l^voormbly  received  by  her,  bot  which  her  i^Iativ^  .insisted  upon  her  breaking  off,  and 
by  their  advice  she  wrote  Ui  the  prisoner  to  tell  him  that  the  ihtlmacy  muit  cease  for- 
ever. One  day  when  she  was  walking  out,  the  prisoner  came  in  a  gig,  got  oat^  came 
behind  her,  and  having  placed  his  hand  on  her  shoulder,  carried  her  in  his  arms  to  the 
^ig,  she  struggling  and  screammg  all.  the  tiuM  be  was.  doing  so.  He  then  dro^  -awky 
with  her,!  but  was. pursued^ and  overtaken  .at  a  distance.  -She  was  crois-examined  with 
a  'view  to  show  that  she  had  qonsentedto  the  abdnction.  H.  E.  ^o«ld,  4>n  her  attaining 
the  age  of  twenty-one^-  be  entitled  to  the  sum  of  X3)  OOj  and  the  prisoner  bad  said  that  ho . 
kAew  that  she  wqqld  be  entitled  to  X900  a  year.  Ilr  was  contended  that  if  the  prisoner 
enrried  her  off  even  igatoftcher  dwfi^oonsettt«  to  make  her. his  wife  from  afiection  to  her 
person,  and  iiot  as  the  means  of  getting  at  her  property,  tiie  offence  was  not  proved,  la 
Rex  y.  Wmkejitld^^i^  «ii/ir(i,tnev parties  had.no  previoos  intimacy,  and  therefore. all 
inducement  to  the  act  arising  ftom  real  passion  and  afi^tidn,  was  out  of  the  4|Qestion, 
aind  the  abduction  in  that  Instance*  as  wellao  almost  every  other  which  had  beentlie 
•object  of  penal  inquiry,  oodld  be  accounted  ^  xm  no  other  grounds  than  those  of  ocild  . 
and  sordid  calculation  to  ^t  possession  of  a  Udy*s  property  by  first  obtaining  possession 
of  her  person.  -  i'srfte,  Bw  **  I  agree  with  the  learned  counsel  for  the  prisoner,  that  "there 
is  a  great  diitl^ciion  between  this  case  and  Che -ease  oT  Rtx  v<  WakeJUU^  as  there  was 
not  ia^thi^t  case  any.  previous  intimacy  between,  the  partiias.^  I  alio  agree  #ith  hita  aa 
to  his  ar^ame^t  that  if  all  the  other  requisites  jofthe-statute''constituting  the-oflRsnoe  are 
aatisfied,  and  the  evidence  of  the  paotive  being  the  base  and  sordid  one  orlucre,  is.uosatit- ' 
factory  or  insuffiei^ni^  it  will  be  jour  duty  io  acquit  the  prisoner  of  the  charge  of  felony. 
It  is  clearly  made  ^ut  Chat  Miii  EUU  is  entitled  to  perspnal^  property,  and  that  tlie 
prisdner  look  her  away  with  the  intention  of  marrying  hef ;  and  I  think  that  the  ot^r 
count  may  be  entirely,  laid  out  of  your  consideration,  as  there  is  no  evidence  of  it  what- 
ever. YoU  will  therefore  say,  whether  the  prosecutrix,  being  a  lady  entitlod  to  pMperty, 
the  prisoner  eitiier  took  her  away  or. detained  hefagainst  her  will  with  intent  of  marrying 
her-but  for  the  base  purpose  of  getting  posaBssbh>iof  her  property}  and  ffyou  oometo  tho 
concIusi6k  that  that  was  so,  it  will  b^  your  duty  to  find  .him  guilty  of  the.  felony,  ^ith 
respect  to  the  motivtaef  the  prisoner,  evidence  has  been  given  of  expressibns  used- by  the 
prisoner  r^spectin^  the  propeHy  of  Jlts^  ^/^a«  such  asliaving  told  one  of  the  witnesses 
M»aihe  had  •ecu  Mr.  H^iitioe&s  will,  and  thatahe  would  be,  entitled  to  i^OO  a  year. 
These  expressions  are  important  for  you  to  consider,  in  order-  to  your  forming  a  judg* 
ment  whether  the  prisoner  was  actuated  by  motives  of  lucre  or  not  Unless  you  are 
satisfied  that  such  a. motive vpirompttfd' him  to  take  away  the  proseeutrix  against  her  will, 
'  he  is  entitled  to  be  a(»|oitted  of  the  folony,  and  you  will  -then  consider  wbiether  he  used 
any/orbe  to  her  person  in  takjoff  ^i*  ^way,  and  took  her.  away  agaipst  her  consent;  for' 
if  he  did,  and  he  ik  not  guilty  or  the  ieilony,  you  may  under  the  preseprt  indictment  con. 
vict  him  of  (he  aasault**   fUf.  y.  BarrtOt^  S,  C,  Sf  P,  987t  .cited  stipra. 

This  case- also  shows  that  if  the  prisoner  be  acquKtsd'bf  the  felony,  he  nay  be  coni 
vltteid  of  an  assault  under  the.  1'  Vicf.  e,  85. «.  11/ if  he  used^fbree  to  the  person  of  the 
female  in  taking  her  away.  -^  1  Ru$9  on  C'rimet,  70 1»  702.*  See  also  the  remarkable  case 
of  Rex  y.Xhr&H^  toram,  IdiWrenCt  JT,  Oxford  Lad  Au^  1804,  fiiUy  reported  in  1  AUt. 
en  Crvmkf^  l^.H  Ln^d.  ed. . 
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CHAPTER  LX. 
or  VBLoirr  bt  roavxToas  takivo  ncTvua  witqoiit  wabhaht. 

•  *  ^ 

Bt  the  statute  of  •^riiculi  mper  Cartas,  cap.  2.  It  is  enactedy'Si 
niil  face  prises  sans  garrant,  &  les  eraport  enooantrQ  Tolbni  de  c^eliii, 
a  qe  lesbtens  sbnt,  soit  maintenant  arrest  per  le  vQl,  on'  le  priae  serra 
fait,  8t,  amesDe  al  prochein  gaol :'  Et  si  de  ceo  soit  att^iint,  soft  fait  de 
liu,  coioe  de  laron,  si  la  quaotite  de  biens  le.demawL 

If  is.  having  no  comnoission  take  goods  hy  pretense  of  a  commis- 
sion as  purveyor,  and  the  party  not  knowing  that  he  hath  no  com- 
mission sell  and  suffer  him  to  take  it,  yet  this  is  felony;  but  if  the 
owner  knew  he  had  ito  commission,  and  yet  willingly  sell  it  to  him 
as  a  purveyor,  and  he  take  and  carry  it  away,  this  is  not  a  carrying 
away  against  the  consent  of  the  owner  to  make  a  feloiiy  within  this 
statute.  2  Co.  JnstU.p.  546.  9uptr  ^rtSculis^  cap.  2, 

This  point  of  felony  is  Confirmed,  by  the  statute  of  18  E.  3.  cap.  7. 
and  4  K  3.  cap:  4. 

Afterwards  by  the  statute  of  5  E.  S.  cqp^  2^  and  25^.  3.  cap.  L 
<<  If  a  purveyor  shall  takd  goods  above  the  value  of  twelve-pence 
wifhoot  testimony  aod  appraisement  of  the  constaMej,  or  without  tal* 
lies  given,  this  ts  also  felony/' 

Again,  by  th^  statute  of  25  E.  3.  cap.  15.  ^.<If  a  purveyor 
£6.403  take  sheep  and  their  wool  betwixt  Easier  koA  JUidsumiMr, 
it  is  felony,  if  he  shore  them  at  his  own  house.'* 

Again,  by  tlie  statute  of  36  E.  3.  cap.  2.  <<  If  any  purveyor  take 
goods  or  carriage^  otherwise  than  is  contained  in  tbeir  commission, 
it  is  felony;*'. 

But  in  all  these  felonies  the  offender  is. not  ousted  of  clergy,  but  he 
shall  have  it:  vide, Op.  P.  C.  cap.  24.  '  , 

But  these  acts  of  parliament  and  the  punishment  of  purveyors  is 
now  out  of  date,  because  by  the  statuta  of  12  Car.  2.  cap.  24.  all 
purveyance  is  tak^n  away.  .^ 

Only  by  two  subsequent  acts,  nfiltnely  13  Oar.  9.  cap.  8.  and  14 
Car.  2.  cap.  20.  (here  is  a  special  purveyance  of  carriage  settled  for 
the  king's  household,  and  for  the  n^Vy  and  carriage  of  oxdnance; 
but  the  statute  of  •SriicuU  super  eariasy  and  the  other  statutes 
making  felony  in  case  of  undue  purveyance  do  not  concern  this 
lie w  established  purveyance,  because  settled  in  another  way;  and 
therefore  I  shall  say  no  more  tpuching. this  matter. 


1 1 
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CHAPTER  IJa 

CONCS^HKINQ   TH£  V£W  JTXLOKIBS  SNACTSD  IIT  THS  *riWt$  0?  S.  2. 

E,  3.  AHD   B.  2.       ^ 

In  the  times  of  those  kiD^'  there  were  but  few  new  felonies 
enacted  other  than  those  touching  purveyors,  whereof  in  the  fortner. 
chapter.     •       '       *    . 

By,  tKe  statute  of  1  E.  2.  J)e  frangeniibw  priaonantj  the  law 
was  settled  in  that  point, .  whereof  I  have  saKl  sufficient  iypra$' 
cap.  54.       :  .  .  ^ 

^    By  the  statute  of  14  if.  3.  cap.  10.  *^l{  a  gaoler.or  luider  keeper 
by  too  great  duress  of  imprisonmentj^  and  by  pain  make . 
any  prisoner  in  his  ward  to  become  an  appellor  against  his  [  641  ] 
win,  and  thereof  be  attaint,  he  shall  have  judgment  of  life 
and  member."     •         ^       .     '       /• 

These  worjs  in  any  act  of  parliament  ,£i7^'t<«i[grMen/  de  vy  tf 
member  create  a  felony. 

This  act  extends  to  a  gaoler  (2e  /ado,  tho  he  be  not  a  gaoler 
dejure.  _    ,     . 

The  ofiender  hath  the  benefit  of  clergy :.  vide  C(k  P.  C.  cap,  29/ 
p.  9L  touching  this  felony. 

By  an  act  Jio^.  Par.  17  jS.  3.  n.  15,  but  not  printed,  the  importa- 
tioh  of  false,  and  evil  money  is  prohibited  under  pain  qf  life  and 
member,  and  the  exportation  of  coin  6r  bullion  pipohibited  undeir 
pain  of  forfeiturJe,  and  if  the  searcher  be  of  confederacy  with,  the  ex- 
porter, it  is  enacted  to  be  felony  in  the  searcher. 

If  it  be  said  this  act  was  needless  to  make  importation  of  false 
money  felony,  because  declared  treason  by  the  statute  of  25  E.  3.. 
the  answer  is  obvious.  By  the  act.  of  11  E.  3.  before-mentioned 
licence^  was  granted,  to  Hutch  merchants  anct  others  to  import  their 
pwn  coin  so  it  were  as  good  as  sterling,  and  that,  if  they  pleased, 
the  merchants  might  trade  between  themselves  with  that  foreign 
moneys  and  it  wa|9  necessary  in  respect  of  that  foreign  money  to 
impose  a  new  penalty  upon  the  importers  of  false  o^oney  of  that 
kind,  because  that  foreign  coin  was  not  within  the  statute  of 
25  E.S.  .  . 

But  this  seems  to  be  but  a  temporary  law  during  that  special 
intercourse  between  the  Ettgiish  and  Dutch,  and  besides  by  snb« 
sequent  statutes  the  penalty  of  treason  is  annexed  to  the  importa^on 
of  counterfeit  coin  made  current  by  proclamation:  quad  vidempra, 
cap.  20,  p.  225. 

By  the  statute  of  27  E.  3.  cap.  3.  of  the  staple,  the  exportation  of 
wools,  wool-fells,  leather  er  lead  by  any  English^  Irish,. or  Welch^ 
manp  is  prohibited  under  pain  of  loss  of  life  and  member,  and  for- . 
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feitnre  of  lands  and  gocd»,(a)hxxi  this  was  repealed  bj  the  stattite 
of  36  E.  S.  cap.  li.  whereby,  it  was  enacted,  thai  merchants  deoi- 
zens.  may  pass  with  their  wool  as  well  as  foreigners  without  beiog 

restrained. 

Bat  yet  this  was  not  full  enough,  and  therefore  by  the 
[  642 1  statute  of  38  E,  3.  cap.  6.  there-was  a  fuller,  repeal  of  the 
statute  of  27  K  3.  as  to  the  point  of  felony,  yet  the  for- 
feiture of  latidsand  goods  contimied  upon,  merchants  deoizeDS,  and 
the  statute  of  the  staple  was  confirmed  in  all  points  by  3d  JB.  3. 
cap.  7i. 

But  t)y  the  statute  of  43  E.  S.-cup.  1«  the  sta^ple  -of  Caiais  was 
abolished,  yet  by  14  S.  9.  cap.  5. -exportation  of  .wool,  wool-fells^ 
leather  and  lead  f^i^e  prohibited  to  denizens  under  pain  of  forfeiture 
of  them.  . 

By  the  statute  of  27 E.  3.  ck provisoribus^  cap.  5,ingrossingof  Gas- 
coifrnvrlnes  made  felony^  but  that  penalty  repealed  by  the  statute 
37^,  3,  cap.  16.  ' 

So  nhat  these  statutes  stand  liow  repealed.        .  ' 

But  yet  by  the  statute  of  18. £r.  6.  cap.  15.  the  carrying  of  wool 
or  wool-fells  out  of  the  realm  to  ottier  place?  than  tp  the  staple  of 
Calais  without  the  king^s  licen<^e  is  felony,  excepts  wools  carried  to 
the  streights  of  Morocco. 

This  statute  is  supposed  by  my  lord  Coke^  P.  C.  cap,  38  to  be  in 
force,  but  that,  being  doubted,  because  the  staple  of  Calais  then  in 
use  h$ith  )>een  long  since  abolished^ a  ne^, provision  and  a  'bettej  is 
made  by  acts  of  this  present  parlian]ient.(/6)  '  .    / 

But  whether  that  act  be. in  force  or  not,  the  oflender  was  not  there- 
by exclndiid  of  the  benefit  of  clergy. 

By  the  statute  of  34  B.  3.  cap.  28.  the  concealing  and  taking  away 
Df  an  hawk  was  two  years  imprisonment;. but  by  me  statute  of  37  E. 
3  cap.  19.  the  stealing  of  a  faulcon,  tercelet,  lanner,  or  laneret  is  made 
fel(>ny.     *    _  .  ■ 

dee  the  commentary  Co.  P.  C.  cap.  94i  where  it  is  declared,  that 
this  act  e;aends  only  to  faulcons,  and  those  of  that  kind. 

The  proof  intended  by  this  act  is  not  by  jury  but  by  circumstances, 
as  varvels,  fyc.    ^  "'  ' 

The  offbnder  is  within  benefit  of  dergy. 

As  to  the  laws  in  Ihie  \\mt  oi Richurdll.  , 

Q  R,  2,  cap.  6.  concerning  the  punishment  of  mpej  de  quo  saiU, 

cap.  58,     ".■''.;*(         •  •     v": 

'  7  B.  2.  cap,  8.  of  purveyors,  de  quo  supta^  cap.  60. 

By  the  statute  of  13  R.  2.  cap.  3.    "  If  any  man. bring 

[  643  ]  or  send  into  this  re^lmtqr  the  king's  power  any  summons, 

sentence  of  excommunication  against  any  persbn  for  the 

cause  of  making  motion,  assent  or  execution  of  the  statute  of  proyisors, 

he' shall  .be  taken,  arrested,  and  put  in  prison,  and  forfeit  all  hisfands, 

tenements,  goods  and  chattels  for  e^er;  knd  incur  the  pain  of  life  and  • 

■■•■"■  ^   ■■    -  '  [  •  :.'...■. 

•  <ii)  Co.P.C.|».96.  (6)  19C^.8.e«f.33«-ia4rl4C«r..8.cipLl& 
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member;  aii4  if  any  prelate  malte  isxecution  of  sojch  summons,  ien^ 
tence  or  excommonicationy  bis  tempofalties  shall  be  taken  and  abidbs 
in  the  king's  hands  till  due  redress  niade.\ 

^  And  if  any  persofn  of  less  estate  than  a  prelate  makeseuch.exe- 
cuiiot),  ht  shall  be  taken  and  arrested. and  unprisened,  and  make  fine 
and  ransdm  by  the  discretion  ofthe  king's  coruncjl/' 

The  bringing^n  of  bulls  of  this  nature  is  against  the  common  lavr, 
and  sometimes  antiently  punished  as  high  treason,  vide  Co.  P.  C. 
cap.  SS,  fy  UbrbsibL 

But  now  by  the  statute  IS  Eliz.  cap.  2.  the  offense  as  well  in  the 
iHitigers  in,  as  exechtors  of  these  bulls,  4^.  is  made  high  treason,  as 
well  in  persons  eoclesiastieal  as  tenaporal., 

There  isl  nothing  else  in  these  king^  reigns  that  enacts  a  newfelony, 
only  some  statutes  dire<^ting  the  process  and  jurisdiction,  whereby 
felonies  may  be  tried^  as  13  if.  SL  cap.  2.  of  the  constable  and  mar- 
stial,  fyc.  .    ^    ' 


CHAPTEKLXII.  [644] 

••...'•■'        •-    '  •'     '.  .■;    "•  .'      « 

CdNCERNINa  THX   KSW  FELOKIBS  XNACTSB  IS  THE  TIMSS  OV  H»  4« 

.  B*  d«  As   0«  £a  4« 

•  *  » •  •  •  *  . 

J^s  the  statute  of  5.  IL  4.  cap.  Ar.  it  is  ordained,.  ^<  That  .none  from 
thenceforth  shall  usq  to  multiply  gold  or  silver,  nor  use  the-cn^ft^of 
multiplication,  and  if  any  de>  he  shall  incur  the  pain, of  felony  in  this 
easei"(fl')  ^       . 

And  the  feosoti  of  this  act  was  not.  because  they  thought,  the  real 
transmutfition  of  metals  into  gold  or  silver  was  feasible^but  the  reasoa 
is  given  in  the  petition  of  the  commons.  Rot.  Car.  5.  H.  4.  n.  63. 

Car  pltuers  homes  par  cohur  de  eest  mujUipUcation  font  faux 
iipony  a  grand  deceit  duroy  ^  dat^age  de  ^n  people:  vide  iamen 
Co.  ]p.  C.  cap.  20.  dispensations  grant)B.d  to  particular  persons  by  34 
fyS5  H.  $.  for  the  usipgof  this  art  with  a  non  obstante  i^f  the  statute 
of  5  ^.  4.  ' 

The  offender  is  to  have  his  clei^y. 

And  aitho  the  statu^te  mentions  not  accessaries  before  or  aftery  yet 
this  statute  making  the  fact  felony  doth  consequentially  subject  acces- 
saries before  and  (^jfier  to  the  penalty,  tho  ibis  be  made  a  qussre.  Dy. 
88.  Kxi  Edents  case;  ye(  it  seems  now  fettled  according  to  the  opinion 

(a)  The  otfeme  prohibited  Bj  this  act  wts  not  the  extncting'  grold  or  ailTer  o^t  of  lead 
or  other  m^^ls,  ^ich  ie  now  known  bj  the  name  of  re6nia|r,  ^  that  ia  not  tb^  mnltl- 
plication  of  fold  W  ailver«  but  only  a  aeparatiott  thereof  irom  the  coaner  metal,  hot  the 
deaifn  ofthe  act  waa  to  prohibit  the  transmutation  of  one -metal  into  another,  which  was 

Sretpnded  tci  be  done  by  the  philoeopher's  sUme  or  eljzlr,  whereby  freat  numbers  were 
ubblsd  iind  cheated;  Irat  however,  beoaose  eome  persons  were  (gronndl^ssly)  afraid  to 
exercise  the  ait  of  smeUingf  and  refiniuf  metali,  lest  they  should  fiill  onder  the  penalty 
of  this  statoie,  it  was  therefore  repealed  by  1  W.9fM»  esp.  SO.  provided  that  the  gold  or 
sihrer  extracted  by  the  said  art  be  carried  to  the  TViMr^of  hmiam  ht  tb^  making  q£ 
mottiep,  and  be  not  otherwise  disposed  of. 
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of  my  lord  Cofte,  P*^  (7.  cap,' 90.  that  there  may  be  accessaries  to 
new  felony  fte/bre  iand  ajter. 

By  the  statute  of  5  H.  4.  cff/9.  5.  cutting*  the  tongae^  or 
£645]  potting  out  the  eyes  of  the  king's  subjects  of  malice  pre- 
pense is  enacied  to  be  felony. 

This  was  extended  to  other  dismenibring,'as  cutting  off  eftrs,  by  37 
H.  8.  cap,  6«  but  by  an  act  of  this  present  parliaroent(6)  this  and 
some  other  dismembrings  are  made  felodies  out  of  the  benefit  of  the 
clergy. 

By  the  statute  of  S  ^  5.  cap.  1.  ^^  If  any  person  do  make,  buy; 
coin,  or  bring  into  the  kingdom  Oaiii^haif-peneey  Suikins  or  Oifd^ 
kinSf  to  sell,  or  put  them  in  payment  in  this  realm,  it  is  felony." 

And  by  the  statute  of  9  H.  6.  cap.  9>,  If  any  man  pay  or  Teceive 
the  mpney  called  Blankfj  it  is  also  felony;  but  bo|h  these  are  with- 
in clergy,  and  by  the  whole  disuser  of  these  coins  these  statutes  are 
of  little  use.  ^ 

By  the  statute  of  3  ff.  5.  cap.  3.  it  is  enacted,  <<That  proclamation 
shall  issue,  that  all  Britons  depart  T>ut  of  the  realm  before  the  feast 
of  Su  John  BapiUtnextf  upon  pain  of  loss  of  Ufe>and  member.'^ 

But  this  was  but  a  temporary  law  and  lexpired. 

By  the  statOte  of  3  H,  6.  cap.  1.  it  is  enacted,  ^  That  no  congrega- 
tions or  confederacies  be  made  by  masons  in  their  assemblies;  whece- 
by  the  good  order  of  the  statute  of  Labourers  is  violated;  and  they 
that  cause  such  assemblies  to  be  holden,  shall  be  adjudged  felons.^' 

But  the  statute  of  Labourers  being  rfepeald  by  the  statute  of 
5  EKt.  cap.  4.  this  law  Is  consequentially  repeald, '  Co.  P.  C.  cap.  95. 

By  the  statute  of  8  H.  6.  cap.  19.  it  is  enacted,  *'  That  if  any  record 
or  parcel  of  the  same,  writ^  return,  panel,  process,  or  warrant  of 
attorney  in  the  kini^'s  courts  of  chancery,  exchequer,  the  one  b^eh 
or  the  other,  or  in  the  treasury,  be  willingfy  stolen,  taken  away,  with- 
drawn, or  avoided  oy  any  clerk,  or  by  any  other  person, 
[649  ]  hy  cause  whereof  tbe  judgment  shall  be  reversed;  that  snch 
steatey^  taker  away,  withdrawer;  or  avoider,  their  procura- 
t6rs,  counsellors,  and  abetters  thereof  fndidted,  aud  by  process  there- 
tipon  made,duly  convict  uppn  their  own  confession, or  inquest  there- 
upon taken  of  lawful  men,  half  whereof  shall  be  of  men  of  any  court 
of  the  samie  courtis,  and  the  other  half  of  others,  ^allbe  judged  for 
felons;  and  that  ihe  judges  of  the  same  courts,  or  of  the  one  bench 
or  the  other,  have  power  to  hear  and  determine  such'  defaults  before 
them,  and  thereof  to  make  dile  punishment,  as  is  aforesaid.^' 

In  the  consideration  of  this  statute,  it  will  be  convenient  to  exa- 
XHine,  1.  How  the  law  stood  in  reference  Jo  the  matters,  abovesaid 

(b)  2S  4r  33  Cmr.  9.  wkerabj  the  «ttUiii{|r  out  or  disabling  the  .fiMiftie«  patting  out  in 
eye^  ■JUtiogr  the  noee«  cnUinif  off  »  Doee  or  lip«  OQtting  off  or  disabling  any  limb  or  ineiii« 
bier,  if  done  with  an  intention  to  iniim  or  disfigure,  i*  fekony  without  fietefit  of  clergy; 
upon  (his  statute  Coke  and  Woodkum^  were  conTieled  and  ezeeuted  ^  ilitting  the  note 
of  Mr.  Crup€,BG§o.  L  See  StuH  TV.  VoL  yLp.9lfL 
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befofe  this  act  made,    k  What  is  the  impost  of  the  several  parts  of 
this  act. 

At  the  eomnrioa  law,  the  undue  rasnre,  or  embezzling  of  a  record, 
ixras  a  great  oierise,  for  which  even  a  judge  himself  was  punishable 
by  fine  and  imprisonnrtent.  Z  R.  3. 10/  Hengkdm  a  jodge  was  fined 
eight  hundred  marks  for  rasing  the  record  of  a*  fine  of  thirteen  shil- 
lings and  four  pence  inoposed  upon  a  poor  man,  and  reducing  it  to 
six  shillings  and  eight  pence.(c) 

By  the  statate  of  )[Ve9(m.  1.  niz.  3  E,  1.  cafL  29.  it  is  enacted, 
''That  if  siny  Serjeant,  pleader  or  other,  do  any  manner  of  deceit  or 
collusion  to  the;king's  court,  or  consent  to  it  in-  the  deceit  of  the  court, 
or  to  beguile  the  court  or  the  party^  and  be  thereof  attaint^  he  shall 
be  imprisoned  for  a  year  and  a  day,  and  from  theaeeforth  shall  not 
be  beard  to  plead  in  that  court.^'      • 

And  if  be  be  ho  pleader,  he  shall  be  imprisoned  in  like  manner, 
and  if  the  trespass  requires  greater  punishment,  it  shiill  be  at  the 
king's  pleasure.(rf)     . 

Upon  this  act  it  was  that  Rnhert  de  Oreshope  a  common 
iittbrney  was  imprisond  for  a  year  ^nd.a  day,  and  banished  ^  ^7  J 
the  court  of  common  pleas,  for  embezzling^  a  pairt  of  a 
record,  viz.^  T.  19  E.  I.  jRoi,57.  in  dorso,  C.  JB.  mentiond  in  'Co. 
P.  Ceap.  l^.p.ll.  vide  simile,  H.  22.  &  !•    £oi.  SS^  in  doreo. 
Cant  Coram  Rege,{^\  , 

T.5  E.  3.  Rot.  13.  m  doreo.  Re^  B.,  R.  Thbmas^of  Carleton 
^{onvict  of  the  rastire  of  the  word  €/  in  a  writ,  is.  committedto  the 
marshal,  ^  inhibiium  eel  ef,  ne  amodo  diserviat  in.  officio  eive  ser^ 
ffitio  viceeom^ pertculo  qtiod  ineumbiijSind  this  it  seems^  was  upon 
the  same  act  of  3  £.  l.(e) 

If  a  ^lerk  had  made  a  misentry  of  record,  the  judge,  before  whom 
it  was,\might,.ore  /entf^,  rectify  that  misentry,  tbo  a.  oonsiderable  > 
time  after. 

.  M.  24  E,  3.  Roi.  4li  Kane.  Ren  it  was  presented  before  Richard 
de  KeUeehutlyanA  his  fellow  justices  of  py^r  and  ietmintr,  18  E.  3.. 
that  one  Wtnreeiue  aiie  Cifpe/Sehad  trespassed  in  the  free  warren  of 
the  earl  oi Huntingdon^  and  the  abbot  of  Battel^ imd  he  wascon* 
victed  by  his  own  confession,  and  the  clerk  had  entred  the  fine  (en 
shillings.  The  record  being  sent  into,  the  king's  bench,  Richard  de 
KttkehuU  came  Into  court,  fy  inspeeio  irroiulamento^  said,  Qudd 

(c)  Htnghem  Wu  a  jod^  in  the  reign  of  Edwwd  I.  and  hip  fine  was  employed  for  • 
hqUdtng  %  clook-hoqae  at  Wettmtnster^.  and  fbrnishin^  it  with  a  dock,  which  made 
Southeot  (one  of  ihe  jadgee  of  the  king'i  bench  in  the  reign  of  4]iioeB  ^hmbeik;)  when 
preat  by  the.  chitff  justice,  to  oonevot  to  a  rarare  of  the  nl^  eay,  that  he  would  not  do  it, 
f9rkewutminrtt9b^iidmdoekJ^ou9i.  Ce.  P.  C.  f.  ,72. 
.  (d)  9  Co.  InstiL  313. 

(*)  Tbii  was  the  case  of  OiU$  d$  BerUm^  who  was  convict  eo  qudd  teienter  ffncuravit 
(miirienem  did  in  froeetwu  ^  rteordoewrkm'jukitimriU  de  baveo,  quod  tormH  rege venire 
fteit;  on  account  of  whieh.omie^on  the  jodgmentof  the  coort  of  common  pleas  had  been 
reversed,  jro  deuflum^  pradida  committUur  tnarescaUo^  SfpoMteaJinim  fecit  cum  d^mm . 
rege  pro  iO  iolidu, 

,(«)  It  does  not  appear  from  the  record,  whether  the  jtidgeient wu  grounded  ta  statute 
8  £L  1.  or  on  th6  common  law. 
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clericuB  8INIS  finem  illism  sorreptivft  &  eontra  reoorduo^  nittoi.  iotxa- 

yit,  &  dicit  qiikl  finis  ille  a^sessus  fiiit  per  ipsum  &  socios  su6s  pre 
quolibetarticuio  ad  decern  librae,  &  sic  Ams  ejua  ejusdem  fVarem 
suiDHiattls-fuit  ad  Tiginti  librse^  &  ilind  express^  ore  ^enu3  hie  fecor- 
datur,  and  prayed  for  the  king,  quda  finis  ille  eeeupduin  recordmn 
suam  iQtreturria  rotulis  extm^torum,  and  i)  was  accordingly  ^otred; 
80  that  a  judge  Qf  record  is  as  it  were  a  living  record,  and  controiib 
the  entry  of  the  .clerfc.  / 

la  the  time  of.  AtcAar^  II.  there  happened  two  .great  oomplaiiits 
aglBuhst  the  judges  and  clerks  for  ihe.naisentry  of  a  records  .the  one 
.  Sou  Par.  7  £.2.  pdii*s  1.  n.  57,  for.  the  lady  Spenper,^  who 
£  648  2  pleaded  16  a  Quart  Impedit  brought .  against  her  by  the 
king;  but  at  the  end  of  Triniig  term  last,  the  irecord  of 
her  plea  was  rased  in  a  material  place  to  her  gteat  disadvantage, 
and  the  judged  refused  to  amend  it,  because  after'  t&e.  term:  the 
answer  was,  -  •  ^       ^      - 

Tie!  plee  come  les  justices  voillenl  reoonder  qe  eqt  estoil  plede:^ 
soit  de  tioY«l  entre  en  ie  lieu  de  la  rasure,  Bient  conUest^tnt  qe  le 
terme,  en  qel  le.dit  plee  fuit  pled,^  soit  ja  pass,  &  roy  voit  qe  celiu,  qe 
fist  la  rasure,  soit  punish  par  son  malfait.  v 

The  other  was  itoi.  ^  Par.  7  Jin  2.  pars  2.  n.  20.  at  the  complaiot  of 
the  prior  of  Mountag^e^  That  whereas  in  a  writ  of  right  brought 
against  him  he  prayed  in  aid  of  the  king,  and  wa&  ousted  of  aid  by 
the  court,  who  entred  qumsitum  est  a-  Priorty  si  quid^  ^e.  the  judg- 
iQent  that  was  given  was  dictum -est.  Prieri^quod  respondeat  sine 
auxUio;  and  accordingly  the  judges .  came  into  parliameut  and 
agreed,. that ^new  entries  should  be  made, as  waa  desired  by  the^ 
prior,  and  thereupon  the  prior  htpught  a  writ  of  error  in  parliamedl 
upon  the  record  60  amended. 

These  occurrences  did  the  next.parliament  following,  viz,  8.  S*  2: 
draw  on  the  act  of  8  R.  2.  cap.  4*  against  the  rasing  of  i^ecords,  ifnd 
the  false  eutriag  of  pleas,  whereby  it  is  enacted,  ^*I%at  if  any  judge 
or  clerk  be  of  default  (so  that  by  the  same  defaOU  eiisueth  dishenspn 
of  any  of  the  parties)  sufficiently  convict  before,  the  king  and  bis 
xpuBcil^  in  that  way  (hi^  the  king  and  bis  coundl  shall  d^m  rea* 
sonable,  within  twb  years  after  the  default  made,  4*^.  he  ahall  be 
punished  by  fioe  and. ransom  at  the  king's  wiU,  and  satisfy  the 
party.'*  .         .  i  ..  .      •  . 

Thus  tMs  act  settled  it,  and  so  it  stood,  till  8  H.  6.  but  in  this:aet 
there  occurred  some  inconveniences.  1.  The  way  of  trial  before 'the 
king^  and*  council  was.  difficult  and  incqnvekiient.  je.  The  punlsb* 
ment  as  to  the  clerks  seemed  too  gentle.  3.  It  did. not  meet  with  the 
inc6nvenience9  of  stealing  records^,  4.  It  was  found  of  great  incon-. 
venience  to  the  due  administration  of  justice ;  for  the  judges  have 
often  occa)sion  upon  iheir  own  memory  oj  the  record,  and  som^ 
times  upon  examination,  to  rectify  undue  entries,  and  were 
[  649  ]}  required  in  ^ome  cases  to  amend  the  misentries,  or  small 
mistakes  in  records  by  the  statute  Qf  14  E*  3.  cap*  6,  and 
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*  < 

Other  Atatu'tes;  lo^lMt  could  not  be  doDd  with6at  rasutes  and  altera- 
tions of  "the  record  and  roll. 

To  remedy  the  latter  of  these  inconveniences  in  the  beginning  of 
this  very  statute  of  8  H.  6.  cap.  12.  and  farther  by  the-  statute  of 
8  If.  6.  c«a^.v  15.  a  liberal  power  is  given  to  tb^  justices  to  amen4 
T^CfMP/ht  in  the  pursuance  of  which  power  they  were  by  these  acfii 
of  8  H.  6.  protected  against  the  dangers  ahd  ^verity  of  the  ac^ 
of:  J?.  «.  . 

.'And  then  this  act  proceeds  to  Inflict  panishment  of  felony  again?! 
clerks  and  others,  that  willingly  avoid  Tecords/4*^.  which  penal  law 
did  not  at  all  extend  to  judges  upoq  three  apparent  reasons.  1,'Be- 
cause  by  this  very  law,  judges  had  power  upon  examination, to 
aoaend  records..  9,  Because  the  Judges  of  the  several  courts  are 
mc^de  the  judges  to  hear  and  determine  these  offenses..  And^  3;  This 
clause  not  mentioning  judges  (as  that  o(  8  £•  2»  did,)  but  beginning 
-with  clerks  and  other  pisrsoos,  judges  shall  not  be  included,  who  are 
8uperio^  officers,  upon  the  ^  reason  given  iq  the  4;  Co.  Sep.  eanu 
archiepUe^  Oani%  and  iocordingly  it  is  agreed  by  my^  lord  Cakef 
P.  C.  cap,  19:  p.  72. 

Now  I  come  to  the  consideration  of  the  etatute  itself,  wherein'  my 
lord  CoAw,  P.  C.  cap.  19.  hath  made  a  fult  colfection^  to  which  I  can 
add  little. 

1.  It  extends  only  to  the  four  great  courts  of  Wesiminsiery^^ni 
not  lo  inferior  courts      . 

But  as  to.the  .Bn^/iM.pf^rl  of  the  ceurt^ofobaneery,.it  extends  no^ 
because  as  to  the  English  proceeding  it  is  no  cpurt  of  record.   ^ 

But  yet  it  seeois  it  doth  extend  to  those  processes,  thai  issue  o^l 
>of  that  court  ufider  the  great  seal;  tho  they  oe  processes  in  ordef  to 
the  EfigtM  proceeding,  as  9ubp{tna%  attachments,  oommissions  to 
examine  ^vitnesbses,  bemuse,  these  being  Under, the  great  ^eal,  are 
matters  of  record.  .         ' 

2.  The  Treasury  is  added,  which  doth. not. only  extend  to  the 
records  o(  the  treasury  of  the  pourts  of  king's  bench  and.  6>mmoa 
pleas,  but  also  to  the  records  in  the  receipts  of  the  exche- 
quer, under  the  custody  of  the  treasurer  and  chamberlains  [  660  ] 

'   of  the  exchequer:  and  also  to  the  records  in  the  TaweTf  and 
in  the  chapel  of  the  rolls,  yea,  and  the  tecOrds  in  the  ousi^y  of  the 
clerfc  Of  the  lords  house  in  parliament,  (but  not  to  the  journals,)  for  ' 
those  are  the  king's  treasuries  of  records  of  the.  highest  moment.  - 
.  3.  The  o^erises  diemioned  are  four,  siealing^  carrying  awav^  tm/A- 
drawiiigj  or  avoiding;  and  this  la^  word  avoiding  is  comprehensive, 
for  it  extends,  to  rasing,  cutting,  off,  clippings  yea,  and  cancelling  a 
record.  /  .         -    . 

4.  But  .these  mnst  be  done  volttniarilyy^  well  as  felonid,  and 
both  these  words  must  be  contaiiicld  in  the.  indictment  upoh  this 
statute. 

A. rasing  or  cancelling  of  a  record  by  the  order  of  that  court  in 
whose  custody  the  record  is,  is  no  felony  in  him  that  doth  it,  nor  in 


\ 
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the  coort  that  eomnuuidi  it,  for  the  court  bath  a  aopmntendeiioey  as 
well  over  the  record  as  over  the  clerks. 

5.  It  extends  not  to  judges  for  the  reasons  before  given. 

6.  It  must  be- such  an  embezzling  or  avoiding  of  the  record,  by 
reason  whereof  a  judgment  is  reversed,  and  therefore  it  extends  only 
to  judicial  records  in  any  of  those  four  courts  or  treasuries,  be  tfaie 
judgment  in  a^  case  criminal  or  dvil. 

Aod.4berefore  it  is  equally  an  offense  against  this  statute  whether 
the  avoiding,  4*^  be  after  judgmeA  given  or  before^  in  case  judg- 
ment be  given  after  the  offense;  and  it  is  held,  that  an  outlawry^  tho 
k  be  per  judicium  eoronalorum^  is  a  jodgment  within  this  statute. 

If  the  judgment  be  not  actually  reversed  by  such  embezzliug,  ^c 
yet  if  it  be  reversible  by  reason  thereof^  it  is  within  this  statme, 
fi  R.  3.  10. 

And  it  extends  not  <uily  to  a  reversiUeness  by  writ  of  ettox^  bat  a 
reversibleness  or  avoidableness  of  judgment  by  plea,  by  reason  of  such 
embezzling,  fye.  is  within  this  sjEatute,  2  R.Z.IO.- 

But  what  if  the  offense  of  emb€«zling,  avoiding,  or  raeing,  be 

such  as  goes  in  affirouince  of  the  judgment,  and  makes  it 

^  651  3  good,  wfaiph  otherwise  were  reversible,. if  it  stood  as  before 

thatoffense  committed?  tho  thiain  some  cases  be  puni^able 

by  the  court  as  a  misdemeanor  in  the  cleric,'  yet  it  seems  not  felony 

Within  this  act 

.  And  thecommon  practice  at  this  day  is,  if  the  Venire  facias  tut 
Distringas  be  erroneous,  and  would  make  the  judgment  erroneoas, 
if  filed,  but  being  hot  filed,  is  aided  by  the  statute,  of  18  EHz,  cap,  14* 
the  court  never  compels  the  clerk* to  file  such*  wriia  alter  verdict,  much 
less  punishes  them  for  not  doing  it. . 

But  if  «4v  B.  he  sued  by4he  original  to  the  exigent  and  outlawed, 
and  afterwards  the  exigent,  is  .made  C.  B.  and  the  original  is  also 
made  C  B.  to  make  all  agree,  this  is  felony  as  well*  in  the  clerk  that 
raseth  the  original,  as, him  that  raseth  the  Exigent.  2  R,  3.  10. 

7*  If  the  raense  risetb  in  two  counties,  then  it  is  dispunishable. 
«  A  3.  10.  - 

9.  The  trial  is  to  be  one  half  by  the  clerks  of  the  court,  and  the 
other  half  by  others. 

9.  The  judges  of  the  court  of  the  oqe  bench  and  the  other  are  by 
this  statute  enabled  to^hear  aiid  determine  it  without  any  other  com* 
mission,  and  each  of  these  courts  have  a  concurrent  jurisdiction,  and 
where  it  first  begins  there  it  is  to  proceed. 

•  So  that  it  seetneth,  if  the  offeiise  were  in  the  record  of  the  king's 
bench,  the  justices^  of  the  comnK)n  bench  may  hear  anddetermine  Uie 
offense,  if  it  be  there  first  indicted. 

This  power  i^  to  hear  and  determine ;  the^consequence  whereof  is, 
that  it  enables  these  resp0ctiye  courts  to  tal^e  indictments  of  these 
offenses^  this,  tho  it  be  intrinsical  to  the  court  of  king's^  bench,  ffer 
they  swear  a  grand  inquest  and  take  indictments  every  term,)  yet  it 
is  a  n^w^ power  in  the  common  bench. 

And  altho  the  trial  of  tte  offense  is  to  be.  by  a  party-jury  of  clerks 
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and  others^  yet  the  indfctntent  tnay  be  taken  either  of  clerks  alone,  or. 
of  foreigners  alone>  or  of  both^  for  it  is  only  the  trial  that  is  to  be  by 
a  party-jury.  '         . 

In  the  case  of  Danby  and  others,  2  R.  3. 10.  thesd  points 
xrere  resolve<|  upon  this  statute,  I.  If  the  offense  be  entirety  []  6523 
commlCted  in  the  county  where  the  court  of  king's  b^nch  or 
common  pleas  sit,  it  may  be  trie^I,  heard  and  determined  by  either 
coort  without  a  special  commission,  for  the  act  of  parliament  is^ 
corbmission.    0.  If  it  be  committed  entirely  in  a"  foreign  county,  or 
be  committed  in  the  county  where  the  court  sits,  and  then  the  couic 
remove  into  another  county,  it  must  be  iieard  and  determined  in  the 
county  where  the  fact  was  committed,  and  cannot  beindicted,  heard 
or  determined  4n  another  county  ihati  where  it  was  done,    3.  Thai 
therefore  in  that  case  there  must  be  a  special  commission  to  the  jus- 
tices of  the  one  courts  Or  to  the  justices  ef  the  other,  to  hear  and  de- 
termine the  offense  in  that  ofher  county,  and  then. they  may  there 
take  the  indictmeilt  and  try  the  offender  by  a  parly-jury  according  to 
the  act;  but  it  seems,  if  the  indictment  betaken  by  virtue  of  such  com- 
Tnission^  it  may  be  removed  into  the  king's  bench  by  Certiorari^  if 
Indicted  before  them,  and.^hen  tried  according  to  the  direction  of  the 
act.    4»  If  the  offense  were  committed  in  ZroyMfoh,  Where,  by  privi- 
lege £^nd  charter  of  the  city,  the  mayor  is  to  be  one  iu  commission 
atid  of  the^!«(irf<m;  yet  in  this  case  the  mayor'must  iiot  be  named  in 
the  commission,  but.  only  the  justices  of  One  of  the  courts.    '5.  If  ihe 
offense  be  mixt,  and  partly  in  MiddieaeXf  where  the  oonrt  sits,  and 
partly  in  Londonf  or  any  other  foreign  county,  the  fetoiry  is  dispun^ 
ishable,  and  so'it  fem&ins  at  this  day,  notwithstanding  the  statute  of 
2  ^  3  E.6.  cap.  24.    6.  But  yet  in  this  case  the  offen^r  commitiiiig 
part  of  the  offense  in  Middleses^fmtLy  be  indicted  of  misprision  of 
felony  in  Middlesex j  or  committing  part  of  the  offense  ih  LondQi^ 
may  be  indicted  of  misprisidn  of  felony  in  London,  and  thereupon 
fined  and  imprisoned:  and  accordingly  it  was  done  by  the  advice  of 
all  the  Judges,  and  the  parties  fined,  for  every  felony  )iicludes  mis- 
prision. 

And  yet  observe,  \.  The  felony  was  one  entire  felony  eommitied 
in  two  counties,  and  therefore  neither  enqufrable  nor  determinable  in 
one  county;  for  the  jury  of  that  eodiity  eannoi  talA  notice 
of  part  of  the  fact  committed  in  another,  aiid  yet  the  mispri-  [  653  ] 
sion  of  that  felony  was  inquirable  aind  punishable  in  either 
county,  where  but  part  of  the  felony  was  committed,  and  yet  the/ 
jary  in  that  case  must  take  notice  of  the  entire  felony,  part  wheifeof 
was  committed  in  another  county.    2.  Altho  the  felony  itself  is  by 
the  act  limited  to  special  jurisdiction  and  manner  of  trial^  yet  the  mis* 
pri$ioh  of  that  felony  was  fried  by  a  common  jury,  and  before  the 
general'commissioners  of  oyer  and  terminer  in  tlie  county  where  the 
offense  was  committed. '  In  this  offense  the  offender  hath  the  benefit 
of  clergy.      , 

11^6.  cap.  14.    It  was  made  felony  for  three  years  to  ship  m6> 
chaadizes  of  the  staple  in  any  creeks;  bat  this,  is  expired. 
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^  1«  /f.  6.  cop.  J  5.  ExpoitatioQ  of  wools,  other  than  to  the  staple 
i>f  Calaie  or  straights  of  iforocoe^,  felony.  '  f^ide  9upra,  cap,  61. 
p*  642.  .4*  tf^ro.  -^ 

1)B  ff.  6.' cap*  19.  Soldiers  departing  from  their  captain:  vithofit 
license,  felony.'  This,  together  with  those  other  statutes,  of  the  same 
kind,  as  7  H.  7.  cap.  1.  3  H.  S.'cap,  5.  I  shall  rel&r  to  the  statute  of 
t  E.  6.  cap.  2.  where  I  shall  take  the  whole  ulatter  of  soldiers  de- 
parting into  consideration,  ^  ' 

28  //.  6.  cap.  4.  It  is  felony  to  take  a  distress  in  the  counties  and 
royal  si^ignories  in  fFaiea  or  dutehy  of  Lancaster^  and  carry  them 
cm  of  the  said  counties,  dutehy  or  seignorieaf,  ^.  saving  for  the  Iprds 
of  fees  distraining.  This  act  was  to  continue  only  fire  years,  and 
then  expired. 

-  SS^.6.eap.  1.  Ifhocishold^rvant8,aAer  the  death  of  their  mas* 
ter,  violently  and  riotously  take  imd  spoil  the  goods  of  their  master, 
aiul  the  si^me  distribute  aipong  themselves,  upon  complaint  made  by 
the  execlitors,  or'two  of  them,  to  the-chancellor,  the  chancellor  with 
the  advice  of  the  chief  justices  and  the  chief  baron,  or  two  oT  them, 
shall' direct  writs- of  prodamatioh  to  the  sheriflf  for  the  offenders  to 
appear  in  the  king's  bendh  upon  sotne  day  certain,  fifteen  days  at 
least  after  the  proclamation. 

And  if  he  appeal^,  he  shall  be  committed  to  answer  the 
[654  3  s^t  of  the  executors  by  bill  or  writ;  but  if  he  appear  not  at 
th6  return  of  the  writ,  atfter  proclamation  so  made,  he  shall 
be  attaint  of  felony. 

This  statute  extends  to  one  executor,  if  but  one,  aind  to  adminis- 
trators^  if  na  executors,  to  a  lord  keeper  of  the  great  seal,  ^^hen  no 
chancellor.        .        . 

This  was  a  process  much  in  use  in  caseiof  greeit  offenses,  especially 
abdut  this  fcing'^  feign^  to  convict  nKJen  sometimes  in  civil  offenses, 
Spmettmes  in  cases  criminal  upon  default  of  appearance  at  the  return 
of  the  proclamation.     Fide  Slat.  5  H.  4;  cap.  6.  11  H.  6.  cap.  11. 

But  this  Mtainder.doth  not  exclude  the  offender  from  clergy.  Co. 
P.  C.  cap.  4S.p.  104. 

\2  B*  4.  cap^  5.  All  wools,-  woolfeUs,  morling  and  shorling  of 
Wcsimarelandy  Cumberland^  Norlhumberlandf  and  Durhqniy  to  be 
shipped  out,  shall  be  shipped  at  NcwcacUe  upon  7¥fte,  and  thence  to 
Calais  or  Middkboroughi  there  to  be  stapled  and  uttered,  and  all 
other  wools,  woolfells,  morling  and  shorling,  to  be  conveyed  only  to 
the  staple  of  Calais;  if  any  attempt  to  the  contrary,  it  shall  be  felony, 
saving  the  kibg's  preroaatjve  to  license  transportation  elsewhere. 
This  act  to  continue  for  five  years  only,  and  so  it  expired 

17  E.  4.  cap.  i.  If  aay  shall  carry  or causeto  be  carried  out  of 
this  realm  or  fValeSfSLXiy  manner  of  money  of.  the  coin  of  this 
realpn,  or  any  otlier  realm,  plate,  vessel,  mass  bullion,  jewels  of  gold 
wrought  or  unwrbught,  or  silver,  without  the  king's  license,  except 
the  persons  dispensed  with  by  the  stature  of  2  H.  -6.  ceqf.  6.  it  shall 
be  felony.  /  .     . 

This  act  was  to  continue  xmly  fer  wven  years. 


«  HISTORiA  PLACKTQRUM  CORGSM,  864 

^  And  by  the  act  of  4  H.  Leap.  23.  it  was  re-enacted  again  tOston- 
tihue.  twenty  years ;' and  hy  the  statute  o(  I  Hi  S.  cap.  13.  it  wae 
continued  till  the  next^.  parliainent9(/).  and  then  discontinued^  but 
by.  the  act  of  IE.  6.  cap.  6.  it  was  revived  for  twenty  years,,  and 
then  expired ;  M  ihat  at  this  day  the  exportation  of  gold  and  silver 
i»  not  ^iony>  but  remains  only  under  the  penalty  of  those  statutes 
that  prohibit  its  exportatior)  under  pains  of  forfeiture;  for 
the  act,  of  17  jB*  3-  did  not, make  exportation  felony.(^)  [  655 3 
And  having  this  occasion  I  shall  here  once  for  all  gii^e  an  • 
account  of  the  laws  in  force  against  the  exportation,  of  money  and 
bullion.  ,      /  -  *  .       .    . 

By  the  statute  of  9  E.  S.  eap^  1.  None  are  to  carry  any  sterling 
out  of  the  realm  of  England^  nor  silver  io  plate,  nor  vessel  of  gold 
or  silver,  upon  pain  of  forfeiture  of  the  same,  that  he  shall  so  carry, 
without  (he  king's  license;  this  is  confirmed  in  aubstaqce  by  98  £.  S. 
eqp.  2.  5.R,  2.  cap.  2.       , 

By  the  statute  of  2  ff.  A.  cap.  5.  If  any  gold  or  silver  beibund  in 
the  keeping  of  any  upon  his  passage  over  sea,  x^,  any  ship  'or  vessel 
to  go  out  of-  any  port  af  creek  without  the  king's  license,  it  shall  ba 
forfeit, saving  hi&  reason^ble.expenses. 

Merchants  strangers  to  lay  04tt  one  half  the  proceed  of  their  mer- 
chandize upon  English  merchandize,  and  o^rcarry  over  the  other 
moiety.  ... 

'  By  the  statute  of  4  H.  4.  cap.  15.  All  merchants,  and  strangersi 
and  otherd,  that  sell  merchandizes^  here,  shall  lay  out  the  money 
thereby  arising,  in  other  merchandizes'  x>f  England^  to  carry  the 
same  without  carrying  any  gold  or  silver  in  coin,  plate  ot  mass  out 
of  this  realm,  uppn  pain  or  forfeiting,  all  the  same,  saving  always 
tbeiit  reasonable  expenses.  '• 

^  This  act  is  stiU  in  ferce^  and  received  a  farther  confirmation  by  the 
statute  of  5  H.  4.  cap.  9.  9  H.  5.  cap.  1. 

2  H,  ^..cap.  6.  No  gold  or  silver  to  be  carried  out  of  the  reialni 
contrary  to  the  former  statutes,  except  for  payment  of  the  king's  sol- 
diers, upon  pain  of  forfeiture  of  the  value  of  the  sum  so  jcarried,  one 
fourth  pari  to  the  discoverer,  except  ransom  of  prisoners,  and  money 
that  soMiers  carry  .for  their  necessacy  costs,  and  for  horsea  and  sheep 
bought  in  Scotland* 

3  H.  Leap.  8.  All  foreign  tnercbants  shall  employ  their  nooney 
received  in  ports,  ^c.  upon  merchandize  or  commodities  of  this 
real,  the  proof  to  lie  upon  the  roerehant,  upon  pain  of  forfeiture  of 
all  his  goods,  and  a  year's  intprisonment*  This  ciaiise  of  the  statute 
of  n  E.  4.  made  perpetual* 

\9  H.  7.  cap.,  5.  None  to  convey  aby  coin,  bullion,  or 
plate,  above  th^  valula  of  6s.  Sd.  out  of  this  realm'  into  Jre^  [  656  3 
landj  nor  convey  such  bullion,  plate  or  coin  into  any  ship, 
boat  or  other  vessel,  upon  pain  of  forfeiture  thereof,'aQd  making  fine 
and  ransom  at  the  Jsing's  wi|l.^ 

(/)  Bot  not  u  to  the  peiul^  of  Mmy,  fer  thct  w  exoepted  ha  tlie  Mt 
(g)  Except  in  the  Maieher,  if  he  oonfedented  with  enjto  expert  it.  v 
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So  ikeid  mrawl  stainteB  lie  in  Che  way  f^  tnosportmlkio  of  bnflioi 
or  eoio,  tho  ibe  aot  of  17  JS.  4.  aod  o&ber  acts  making  it  ielony  are 
DOW  exptreiL(A) 


CHAPTER  LXIII. 

COKCEKKIVO  THE   VfeW  FSLOFIXS  SVACTSD  III  THS  TUCBS   OV  B.  9L 

ft,  7.  H.  8.  X.  6.  AMD  4{llS«ir  HLkXT. 

^  • 

I  ytiro  no  new  felony  enacted  in  the  short  reign  of  J?.  3. 
'  By  the  statnle  of  1  H^  7.  cap.  7.  ^At  ^rery  time  as  infonnatioa 
shall  be  made  of  any  anlawfal  hmiting  in  any  forest,  park  or  wsr- 
f^n  by  night,  or  widi  painted  faces,  to  any  of  the  king's  council,  or 
to  any  of  the  justices  of  peace  in  the  county  where  any  such  hnntin; 
shall  be  had,  of  any  person  so  suspected  thereof,  |t  shall  be  lawfol 
to  any  of  the  same  council  or  justices  of  peace,  to  whom  such  infor* 
mation  shall  be  made,  to  make  a  warrant  to  thesherUf  of 
£*657  J  the  county,  constable,  bailiff,  or  other  officer  within  ffao 
same  county,  to  take  and  arrest  the  same  person  or  per- 
sons, of  whom  such  information  shall  be  made,  and  to -have  him  or 
them  before  the  maker  of  the  said  warrant,  or  any  other  of  the 
king's  said  council  or  justices  of  peace  of  the  said  county,  and-t^st 
the  said  counsellor  o^  justice  of  peace,  before  whom  sucjh  p^son  or 
persons  shall  be  brought,  by  his  discretion  have  power  to  examine 
him  or  them  so  brought  of  the  same  hunting,  and  of  the  said  doeis 
in  that  behalf;  and  if  the  same  person  wilfully  conceals  the  ssine 
hunting,  or  any  person  with  him  defective  therein,  that  then  the 
same  concealment  be  against  ^^etf  person  so  concealing,  felopy; 
the  same  felony  to  be  inquired  of  and  determit^ed  as  other  felomcs 
within  this  realm  have  used  to  be;  and  if  he  Men  confess  the  troth, 
and  all  thfit  he  shall  bci  examined  of  and  knaweth  in  that  behflilf, 
that  then  the  said  offenses  by  him  done  be  against  the  king  oor 
sovereign  lord  but  trespass  fineable,  by  reason  of  the  said  con- 
fession, at  the  next  sessions  of  the  peace  to  be  hoklen  for  the  same 
county  by  the  king's  justices  of  the  same  sessions  to  be  tbera 
sessed;  and  if  any  rescous  or  di^beyance  be  made  by  any  person, 
the  which  so  should  be  arrested, ^o  that  the  execution  of  the  sane 

(&)  By  13  4f  14  Csr.  9*  cap.  31.    The  melting  dowta  the  silver  mbney  of  thi«  realm  ifl 

Erohibi(ed,  on  pain  of  fdrfettipg  it,  and  doable  the  value;  and  by  13  Cat,  %  cap.  7.  it  if 
iwfhl  to  export  foreign  coin  or  bnllion,  provided  an  entry  be  made  thereof  at  th6  castom- 
hoiue:  but  by  6  ^  7  fT.  3.  M/i.l7.and  7  4r8  IFl  3.  mjr.  I!^.  before  the  nme  he ahipd  it 
is  necenary  there  thopld  be  a  ceiitificate  from  tbe  liird  mayor  and  coart  of  aldarmeo  <f 
London^  tha(  oath  had  been  made  before  theni  by  the  owner  of  the  said  bullion,  and  by 
two^or  more  credible  witneBses,  that  the  said  bullion,  and  every  paK  thereof  ia  ibreign 
bullion,  and  th«t  no  part  thereof  was  the  coin  of  thii  kingdoBt  or  dippings  thereof»  <v 
plate  wrought  within  thia  kiagdook  v      . 
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nRrairaot  thereby  be  not  had,  their  the  same  feecoue  and  diaobeyance 
be  feloiiy  inqiiitable  aud  deteroiuiabiey  as  la  aforesaid ;  and  it  any 
person  be  convict  of.  such  hunting  with  painted  faces,  yizorsi  or 
otherwise  disguised)  to  the  intent  he  should  not  be  knowuior  of 
any  unlawful  hunting  in  the  night,  then  the  same  person  So  convict 
to  have  such  punishment,  as  be  iriiould*  have,  if  he  were  convict  of 
ielony.'*(a) 

My  lord  CoAe,  JP.  C.  cap*  21.  hath,  given  us  the  whole  learning  of 
this  statnte,  vtz. 

1.  The  hunting  with  rixojn  or  painted  faces  in  the  day- 

time,  end  the  hunting  in  the  nigbt  with  or  without  such  [  6A8  3 
▼izors,  is  felony;  but  the  party  may  make  il  trespass  only, 
if  he  pleases.    Dy.  50.  a, 

2.  It  doth  not  extend  .to  theibrest,  or  chase,  or  park  of  the  king's, 
(b)  «nor  to,  forests,  parks,  or  warrens  in  repntation  only,  and  not  in 
right. 

3.  The  complaint  may  be  made  to  any  one  justice  of  peace  or  of 
the  couhcilrAud  the  warrant  may  be  granted  by  any  one. 

4.  The  warrant  must  be  in  writing  under  seal,  and  grounded  upon 
an  examination  shewing  a  probable  cause  of  suspicion. 

5.  When  the  offender  is  brought,  he  must  be  examined  of  the  fact 
done  by  himself^  and  then  of  the  fiM^t  done  by  othersi  but  not  upon 
oath.       - 

6.  A  hunting  without  killing  is  within  the  penalty. 

7.  Tho  the  hunting  be  not  felpny^  yet  the  rescue  or  disobeyance  is 
felony. 

8.  But  the  rescue, or  disobeyance  made  fdony  is  only  that  which  is 
dond-by  the  party,  not  by  a  stranger.  • 

And  altho  the  party  rescHie  himself,  yet  if  he  be  re-taken,  so  as 
execution  of  the  warrant  be  had,  it  is  no  felony. 

Q.  If  the  party  plead  not  guilty,  and  is  convict  of  the  fact,  it  is 
felony  >  but  if  he  confess  upon  his  arraignment,  it  then  becomes  only 
a  trespass  finable,  tho  he  denied  it  upon  his  first  eitaminalion. 

10.  It  is  held,  that  if  he  confess  not  but  cdkiceals  upon  bis  exami- 
nation before  the  justice,  this  alone  makes  it  not  felony,  neither  can 
he  be  indicted  upon  this  statute  for  such  concealment;  'but  it  must  be 
a  judicial  concealment,  namely,  if  being  indicted  for  the  hunting  be 
upon  bis  arraignment  conceal,  then  he  shall  be  indicted  de  novo  for 
such  concealment;  and  if  convict  thereof  he  shall  be  attaint  of  felony 

*  « 

.  (4)  But  now  by  9  Oto,  1.  c«p.  SS;  (oontinned  hj  6  Gto.  d.  €^  37.)  it  k  made  felony 
withoift  benefit  of  cler^  for  any  person  behig  armed  with  any  offenaiTe  weapons,  and 
having'  their  faeea  blacked  or  diagmaad,  to  appear  in  any  forest,  chase.  ^  or  nnlaw- 
iblly  to  hont,  kill  or  etealaay  deer,  or  rob  any  warrefl,  or  itea]  fish  out  of  any  river  or 
pond,  or  for  any  person  unlaw  folly  to  hunt  any  deer  in  tho  king's  forests,  dpe.  or 
malioioosly  to  break  down  the  head  of  any  fish-pond,  whereby  the  fish  shall  be  lost  or 
destroyed. 

■  (6)  As  to  this  eaMy  a  remedy  was  pnmded  by  31  H.  8.  en,  IS.  whereby  this  offense, 
if  cpnMnitled  in  th^  king's  forests.  &c  is  absolutely  made  felony;  hot  that  statnte  being 
repealed  by  the  general  olaose  of  l  £•  St  M/w  VI.  a  jemedy  was  again  provided  by  the 
ftatiilo  of  9  Cree.  1.  above-mentioned 
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for  eoneealinent,  tbo  thb  •sems  B^difficnk  exposition  ;(c)  for  upon  bis 
armignaieDt  for  the  hoatiiig  be  oaljr  ansvrers  to  that  indieitBent,  and 
is  not  exaoiioed  touching  others;  and  besides,  if  he  be  indicied  for 
the  hunting,  if  there  be  evidence  lo  convict  him  of  the  fact,  he  ia  con* 
Tictof  felony  before  the  indictment  for  concealment  comes;  and  if 
there  be  not  evidence  to  oonvict  him  of  the  principal,  how  shall  there 
be  evidence. to. convict  him  of  the  concealment? 

II.  The  concealment  that  makes  a  felony,  amst  be  a  wilful  con- 
ceatment 

B7  the  statute  of  8  £K  7.  cap.  ^.  \t  is  enacted,  ^  That  whereas 
women,  as  well  maidens,  as  widows  and  wives  having  substai]ce% 
some  in  moveable  goods,  some  in.  lands  and  tenements,  and  some 
being  heirs  apparent  to  their  ancestors,  had  been  often  taken  by  mia* 
doers  contrary  to  their  wills,  and  after  married  to  such  misdoera,  or 
to  others  by  their  assent,  or  defiled  to  the  great  displeasure  of  God, 
contrary  to  the  king's  laws,  and  disparagement  of  the  said  women, 
and  utter  heaviness  and  discomfort  of  their  friends,  and  to  evil  ex- 
ample of  others,  it  is  therefore  ordained,  established  and  enacted  by 
our  sovereign  lord  the  king,  by  the  advice  of  the  lords -spiritual-and 
temporal, and  commons. in  the  said  .parliament  asseipbled, and  by 
authority  of  the  s^me,  That  what  person  or  persons  from  henceforth 
taketh  apy  women  90  against  her  will  unlawfully,  that  is  to  say,  maid, 
widow,  or  wife,  that  ^ch  taking,  procuring,  abetting  to  the  saniei» 
and  also  receiving  wittingly  the  same  woman  «o  taken  against  lier 
^ill,  and  knowing  the  same,  be  felony;  and  that  such  misdpers, 
takers,  and  procurators  to  the  same,and  receivers,  knowing  thesame 
offense  in  form  aforesaid,  be  henceforth  reput^  and  judged  as  prin- 
cipal felons..    Provided  that  this  act  extend  not  to  any  per- 
[660  3  son  taking  any  woman,  only  claiming  her  as  bis  ward  or 
bond-woman."[l] 

For  the  making  of  a  felony  within  this  statute,  there  must  he  these 
ciraumstances  on  the  part  of  the  woman:  1.  That  the^matd,  wife, 
or  widow,  have  substance  of  goods  or  land,  or  be  heir  apparent* 
2.  That  she  be  taken  away  againet  her  ^ill.  3.  That  she  >e  mar- 
ried to,  or  defiled  by  the  misdoer,  or  some  others  by  hfai  consent 
Without  these  three  concurring,  it  makes  no  felony  within  this  sta- 
tute, S  ^4,P.^  M.  Dallison  ^2.  4.  That  she  be  not  in  ward,  or  a 
bond^'i^v'oman  ig  the  pejson  that  taketh  her,  or  caiiseth  her  to  be  taken 
only  as  his. ward  or  bond-womant  Co,  P.  C.  cap.  12.  p.  61. 

In  FuUwooiPa  case,  M.  13.  Car.  I.  B.  B.  Cro.  p.  482.  484.  488. 

(c)  This  diffioally  aritM  fhMn  Uie  aforesaid  <soiwtruction  of  the  act,  thai  it  moit  intenii 
a  judicial  concealment,  whereas  the  aet  aeemt  plainly  to  mean  a  o<|noealnieat  upon  hit 
examination  before  the  joetiee;  for  after  the  ac^  bad  given  powef  to  the  juetioe  to  exam, 
ine  the  suspected  persoq,  it  immediately  adds,  and  if  ike  saifte  jwrMa  wUftdly  <o«cesl«, 
4rc.  the  eaid  concealment  ehall  be  felomf;  and  if  he  tJaen  et/nfese  the  trujh^  and  all  thai  he 
ehaU  be  examined  ofy  hie  qfenee  ehall  be  but  tteepaee;  the  word  then  b^ws  the  time  ef 
oonftsston  to  be  at  the  examination,  lu&d  therefore  the  eoncealment  likewise  muH  be 
intended  to  be  at  that  time. 

[1]  Now  repealed  and  supplied  bj  9.  Geo.  IV.  c  31.    See  ante,  note  to  c  59.^.  639. 
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49S/  these -points  were  resolved:  1.  That  if  a  woman  be  taken  awaf 
forceably  in  the  county  of  Middiesex^  and  married  in  the  connty  of 
Surrey  9  the  fact  is  indictable  in  neither  county;  for  the  taking  without 
the  marriage,  nor  the  marriage  without  the  taking,  make  not  felony. 
S.  But  if  she  were  taken  in  the  county  of  MLddle$tx^  and  carried  into 
the  county  of  Surrey j  so  that  it  is  a  continuing  force  in  Surrey,  tho 
begun  in  Middlesex^  and  then;  she  is  married  in  Surrey,  there  the 
offender  may  be  indicted  upon  this  statute  hi  Surrey.    3.  Tho  pos* 
sibly  the  marriage  or  the  defilement. might  be  by  her  consent,  being 
*won  thereunto  by  flatteries  after  the  taking,  yet  this  is  feiony,  if  tiie 
first  taking  away  were  against  her  w\ll{d)  4.  That  if  as  well  the  mar- 
riage as  the  taking  away  were  against  her  will,  so  that  the  marriage 
mras  voidable,  yet  it  is  a  marriage  de/aeio,nnd  therefore  being  taken 
away  against  her  will,  and.also  married  against  her  will*,  It  is  felony 
within  this  statute.    5.  That  it  is  not  necessary  in  the  indictment  to 
say,  that  she  was  taken  ed  inieniione  to  marry  or  defile  her,  because 
the  statute  hath  no-  i^uch  words  of  ed  i^Uentione.  '  But  farther,  he 
marrying  her  the  same  day  he  took  her,  it  must  needs  appear,  that  it 
was  ed  inieniione;  yet  these  words,  ed  inieniione  ad  ipsam  mari'- 
/ancf,  are  usually  added  in  indictments  upon  this  statute, 
and  it  is  safest  so  to  do.    6.  That  the  woman  thus  taken  [661  j 
away  and  married  may  be  sworn  and  give  evidence  against 
the  ofiender,  who  so  took  and  married  her^  tho  she  be  bis  wife  de 
/ic/o.[«] 

And  all  these  points  were  accordingly  resolved,  H.  24  4*  25  Car.  2^ 
in  Brownie  oase,(e)  upon  this  statute,  only  the  indictment  ran,  cepii 
ed  inieniione  ad  ipsam  mariiandam :  the  offender  was  convict  and 
executed:  and  the  reasons  why  the  woman  was  sworn  and  gave  evi- 
dence in  the  case  of  Brown  were,  1.  Because  the  tiaking  away  of  the 
woman  and  marrying  were  the  same  day,  and  she  was  rescued  out 
or  their  hands,  and  the  offender  taken  the  next  day^  and  so  all  done 
jfiagranie  crimine.  2.  It  was  but  a  forced  marriage,  and  so  no  mar«- 
riage  de  jure.  3.  There  was  no  cohabitation.  4.  Concurring  evi* 
dence  to  prove  the  whole  fact.  But  had  she  freely  without  constraint 
lived  with  him  that,  thus  married  her,  any  considerable  time,  her  ex- 
amination in  evidence  might  be  more  questionable. 

By  the  statute  of  39  Etiz.  capi,  9..  Clergy  is  taken  away  from  the 
principals,  procurers,  and  accessaries  before  the  offense  committed.  * 

By  this  act  of  3  H.  7.  the  procurers,  as  well  as  the  misdoers  them- 
selves, and  any  person  that  receives  the  woman  thus  taken  away,  are 
^  •  -  '■ 

(i()  And  M  it  w«i  iMolred  in  Sben^ies'f  eaM,  Jf.  1  ^iim.  SHuU  2V.  Vd.  V.p.  468.  in 
whieh  e«je  most  of  Uie  other  points  here  menttooed  were  liluwiw  rakid* 
(«)  S  iiCeft,  193.  1  Fe«.  243. 


1  r«i 


\\  3  BuHU  P.  C.  454,  who  cites  HaU  301,  and  the  psmffe  svprs.    Rex  t.  Broion, 
^enir.  R.  943.  Hangen  SwendMeuU  css6,  5  S».  TV.  456.    WttktfiM'§  case,  3  Lew.  C. 

C.  1. 90. 99.    Reg.  ▼.  Fere,  i  Jebb  if  Sy.  R.  563.  579.  Rex  ▼.  SetgeanL  Ry.  it  M.  359. 

3  CkHUfe  Cr.  h.  817.  nste  (y).  Raet.  en  Ct.  Eik  115.  191.    1  OrttmL  M  Ev.^  343. 

1  Ru$e.  o«  CrtM.  709,  710.  ^  1845. 
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principals  by  this  sCatiitey  and  na  ousted  of  dergy ;  but  be  that 

ihe  offender  knawingly,  ia  only  accessary  nfierj  and  noi  exduded 

from  clergy. 

Qttmre^  Whether  tbo  the  receiver  of  the  woman  be  made  priod- 
j^al  by  the  act  of  3  H.  7.  be  were  intended  to  be  ousted  of  cdergy  by 
39  Eliz.  cap  9. 

The  alatnte  of  3  H.  7.  cap,  14.  recitea^^That  forasmuch  as  by 
quarrels  made  to  such  as  have  been  in  great  autliority,  oScBy  and  of 
oounctl  with  the,  kings  of  this  realm^  hath  epsued  the  destruction  of 
the  kings  apd  undoing  of  this  realm^so  as  it  hath  appeared  evidenlly, 
when  compassing  of  the  death  of  such  as  were  the  king^s  trae  sitb^ 
jects  was  had^  the  destruction  of  the  prince  #a8  imagined  thereby, 
and  foor  the  most  part  it  hath  grown  by  the  malice  of  the  king^s  owa 
•houshold  servants,  as  now  of  late  such  a  thing  wae  like  te 
[  662]  have  ensued;  and  forasmuch  as  by  the  law  of  this  land^if 
actual  deeds  be  not  had,  there  is  no  remedy  for  such  fi^se 
qoropassings,  imaginations,  and  confeder^ies  had  against  any  lofd| 
or  any  of  the  king's  councili  or  any  of  the  king's  great  officera  in  hit 
houshold,  as  steward,  treasurer,,  comptroller,  and  so  great  incoave^ 
niences  might  ensue,  if  such  ungodly  demeaning  should  not  be  straitly 
punisHied  before  that  actual  deed  were  done;  therefore  it  is  ordained 
by  the  king,  and  the  lords  spiritual  and  temporal,  and  the  oonuuoiH 
of  the  eaid  parliament  assembled,  and  by  authority  of  the  same,  that 
from  henceforth  the  steward,  treasurer,  and  comptroller  of  the  king's 
bouse<for  the  time  being,  or  one  of  them,  shall  have  full  power  and 
authority  toinquire  by  twelve  sad  men  and  discreet  persona  of  the 
exchequer  roll  of  the  king's  hous^okl,  if  any  person  admitted  to  be 
his  servant,  sworn,  and. his  name  put  into  the  cbeqaer  roH  of  his 
bdusliold,  whatsoever  he  be,  .serving  in  any  manner,  office  or  room, 
reputed,  had  ortaken,. under  the  state  or  degree  of  alord^  make  any 
^conspiracies,  compassing,  confederacies  or  imaginations  with  any  per* 
son  or  persons  to  destroy  or  murder  the  king,  or  any  lord  of  this 
realmi  or  any  other  person  sworn  to  the  king's  council,  steward, 
treasurer,  or  comptroller  of  the  king^s  house,  that  if  it  be  found  before 
the  said  steward. for  the  time  b^ng  by  the  saki  twelve  skd  men,  that 
any  sach  of  the  king's  servants  as  is  abovesaid,  hath  confederated, 
compassed,  oon^ired,  or  imagined,  a9  is  abovesaid,  that  he  eo  found 
by  that  inquiry  be  put  thereupon  to  'answer,  and  the  steward^  trea- 
surer, iand  comptroller,' or  two  of  them,  have  j)ower  to  determine  the 
same  ihatter  according  to  the  law;  and  if  he  put.  him  in  trial,  that 
then  it  be  tried  by  other  twelve  sad  men  of  the  same  houshold;  and 
that  sach  misdoers  have  ^9  challenge  but  for  malice.    And  if  such 
misdoers  be  found  guilty  by  confession  of  otherwise,  that  the  said 
offense  be  judged  felony,  and  they  to  have  judgment  and  execution 
as  feldns  attaint  ought  to  have  by  the  common  law." 

Vide  the  observatiohs  of  my  Jord  Coke  upop  this  act,  Co. 

{]  663:3  P*  C.  cap.  4.  where  on  the  part  of  the  ofiender  th^re  must 

be  these  qualifications,  viz^  1.  He  must  be  the  king's  sworn 

servant.    2.  His  name  must  be  in  the  chequer  roll.    S.  He  must  be 
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under ^he  degree  of  a  lord.    4.  Tho  his  conspiriiig  with  another  net 
of  the  liQUshold  be  an  offet^e,  yet  he  only  of  the  houshold  is  the  felon. 

On  the  part  of  the  person  against  whom  the  conspiraey  is,  are 
these  requisites:  1.  The  conspiracy  to  murder  the  king;  or  0.  A  lord 
of  the  realm,  but  yet  only  such  as  is  sworn  of  the  king's  privy  coua- 
cil.  3.  Any  other  of  the  king's  privy  council,  thp  under  the  degree 
of  a  lord.  4.  The  steward,  treasurer,  or  comptroller  of  the  kiog'9 
house,  tho  neither  a  lord  nor  of  the  privy  council. 

The  power  to  hear  and  determine.  1.  The  steward,  treasurer,  and 
Gomptroller,  [or  any  two  of  them,  t^Ave  power  to  determine,*]  tho 
the  act  saith,  they  or  any  one  of  them  may  inquire.  H.  If  ,a  servanl 
of  the  king's  house,  14/  supra,  conspire  the  death  of  the  steward, 
treasurer,  and  comptroller,  yet  they  remaixi  the  only  judges  in  this 
cause  by  this  act^  tho  they  may  take  others  to  their  ttCsistance,  yet 
none  but  they  sit  as  judges.  3.  The  presentment  and  trial  must  be 
only  by  the  servants  of  the  houshold.  4.  The  inquiry  may  be  by 
twelve  or  more,  but  the  trial  only  by  twelve.  5.  Noehallenge  but 
for  malk^e.  6.  The  conspiracy  must  be  plotted  in  the  king's  hous- 
hold.   7.  The  offender  is  to  have  his  clergy. 

And  no/f,  this  being  a  new  made  felony,  And  the  manner  of  its 
determination  part^ularly  limited,  it  is  not  determinable  before  any 
other  judges,  or  in  any  other  cpurts,  neither  ki  the  king's  bench,  oyer 
and  terminer,  or  gaol  delivery.  Qumrey  whether  their  sessbn  must 
not  be  in  the  Iqng's  house. 

By  the  statute  of  7  H,  7.  cap.  1.  There  is  provision  of  felony  against 
captains  and  soldiers  leaving  their  service ;  but  this  I  shall  take  up 
hereafter,  as  also  the  statute  of  3  £L  8.  cap.  5.' which  I  shall  refer  to 
4^5  F.^  JUL  cap.  3. 

I  come  to  the  time  of  K  S.  which  isvas  fruitful  in  enact* 
ing  new  treasons  and  .new  felonies,  and  new  offenses  as  to  [  664  ] 
PrsBmunire. 

'  But  there  were  two  acteof  parliement,  that  repeald  aeall  new  trea- 
sons and  misprisions  of  treasons,  so  all  new  feloniee  enacted  at  any 
time  after  the  first  day  of  the  reij^n  of  Henry  8.  tfi>. 

1  B.  6.  cap.  12.  Whereby  it  is  enacted,  <*  That  all  offenses  made 
felony  by  any  act  or  acts  of  parliament  lioAde  since  the  23d  day  of 
Jiprily  in  the  first  year  of  the  reign  of  king  H.  8.  not  being  felony 
before,  and  also  all  and  every  the  branches  and  articles  mentiond, 
or  in  any  ways  declared  in  any  of  the  said  statutes  concerning  the 
making  of  any  offionse  or  offenses  to  be  felony,  not  being  felony 
before;  and  all  pains  and  forfeitnres  concerning  the  same,  or  any  of 
them,  shall  from  hencefotrth  be.repeakl,  and  utterly  void  and  of  none 
effect."' 

1  Mar.  cap..  1.  whereby  it  is  enacted,  *<  That  all  offenses  made 
£slony,  or  limited  to  be  within  the  case  of  Prwmunire^  by  any  actcNT 
acts  of  parliament,  statute  or  statutes  made  since  the  first  day  of  the 

*  The  words  here  in  the  MS.  are.  Or  any  om  w  vnff  two  of  ihem  hav  power  to  inquiro, 
Irat  they  Mein  plain] j  to  hare  been  ao  written. by  misUike,  the  aenae  requiring  them  to 
be  aa  above. 
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itst  year  of  the  reigii  of  king  Henry,  8.  not  being  fetony  before,  nor 
within  the  case  oTPr^munire,  and  all  and  every  branch,  article  and 
clause  mentiond,  or  in  any  ways  declared  in  any  of  the  said  statutes 
concerning  the  making  df  any  ojflTense  or  offenses  to  be  felony^  or 
within  the  case  of  Prmmunirt  l)efore,  and  all  pains  and  forfeitores 
concerning  the  same,  or  any  of  tbiem,  shall  from  henceforth  be  repeald 
and  utterly  void,  and  t)f  none  effect.'^ 

The  former  of  these  "statntes,  and  also  the  latter  repeald  all  Hew 
felonies  enacted  in  the  time  of  Hi  8.  who  began  his  reign  •Sprii  S8. 
1509.  and  the  latter  of  these  statutes  repeald  also  the  new  created 
felonies  in  the  reign  of  £.  6. 

But  neither  of  these  statutes  did  extend  to  piracy  or  robbery  npoa 
the  sea,  nor  any  such  act  as  Concerned  matter  of  proceedings  touch- 
ing felonies,  that  were  such  before  the  time  of  H  8.  and  therefbie 
those  statutes  in  the  time  of  H  8.  that  concerned  clergy,  sanctuary, 
peremptory  challenge,  place  6t  manner  of  trial  of  felons,  or 
[665  3  ^^^  erecting  of  new  jurisdictions  for  their  trial,  as  that  of 
33  H.  8.  cap.  12.  for  felonies  in  the  kidgls court;  for  these  acts 
were  not  constitutive  of  new  felonies,  but  only  directions  of  the  course 
of  proceedings  in  cases  of  old  felonies. 

Those  statutes  that  made  new  felonies  both  in  the  time  of  H.-  8. 
and  E.  6.  are  therefore  of  these  kinds,  viz. 

1.  Such  as  were  enacted  dt  novo  in  the  times  of  H.  8.  and  E.  6. 
and  were  never  after  revived  or  re*enacted  by  any  subsequent  act  of 

Earliament;  such  were  those  of  31  H.  8.  cap.  8.  of  breaking  the 
eads  of  ponds,  and  taking  fish,  31  H,  8.  4:ap.  12.  ancl  32  H.  S.  cap. 
11.  stealing  bi  hawks  eggs,  and  hunting  in  the  king's  forests,  4^ 
33  H.  8.  cap.  8.  of  witchcraft.  33  H.  8;  cap.  14.  of  prophecies. 
37  H  8.  cap.  6.  The  burning  of  a  frame  of  timber.  37  H.  8.  cap.  1 0. 
Libellous  papers  charging  txien'  to  have  spoken  treason.  23  H.  a 
ca/i.  11.  Breaking  prison.' 

2;  Such  as  were  repeald  but  enaeted  again  in  the  same  kind,  but 
with  some  alterations,  as  22  H.  8.  cap.  10.  concerning  Bgyptiansj 
altered  hy  X  fy2  P.if  M-  cap.  4«  and  by  5  Eliz.  cap.  20. 

3.  Such  ks  were  de  novo  enacted  to  be  felonies  in  the  times  of 
H.  8.  and  E.  6.  and  repeald,  but  re-enacted  again,  as  22  H.  8^  cap.  11. 
touching  cutting  of  Powdike^  renewed  by  2  '^  3  P.  ^  M.  cap.  19. 

3  H.  8.  cap  5.  concerning  soldiers,  re«e1iacted  in  a  great  measure  by 

2  E.  6.  cap.  2/  and  A  fy  5  P.  ^  M.  cap.  3.  2\  H,  8.  cap.  7.  servants 
embezzling  their  masters  goods,  by  5  Eliz.  cap,  10.  25  H.  8«^  cap.  6. 
concerning  buggery,  by  5  Eliz.  cop,  17.  23  H.  S.  cap.  16.  concern- 
ing Scolchmeuj  re-enacted^  by  1  Eliz.  cap.  7.  but  finally  repeald  by 

4  Jac.  1.  cap.  1.  , 

4.  Some  offenses  were  made  felony  by  former  acts  of  ^lariiameot 
before  H.  8.  but  had  additions  to  them,  extending  the  febnies  farther 
than  the  old  acts,  some  sueh  thing  may  be  found  in  the  statute  of 

3  H.  8.  cap.  5.  concerning  soldiers  in  relation  to  the  statute  of  7  /f.  7. 
co/7.  1.  and  then  the  old  felonies  stand,  but  the  additional  felonies  are 
repeald. 
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Concerning  the  fii^  of  these  ranks  of  acts- 1  shall  sajr  nothings 
"because  they  are  now  .utterly  void;  but  doncerning  the  other  three 
radks  of  statutes,  I  shall  proceed  according  to  their  order  of  time.- 

Firsty  For  the  statute  of  3  H.  8.  eap.  5.  as  also  that  of  2  E.  e.  cap. 
2.  concerning  sokliers,  I  shall  refer  them  to  the  statute  of  4  4*  5.  A  4* 
jM.  cap.  18.   . 

By  the  statute  of  21  H.  8.  cap.  7.  it  is  enacted,  <<  That  all  and  sin* 
gular  servants,  to  whom  any  caskets,  jewels,  moneys  goods  or  chat- 
tels, by  hia  or  their  masters  or  mistresses,  shall  from  henceforth  be 
delivered  to  keep,  that  if  any  such  servant  or  ^seryanis  witbd^w 
themselves  from  their  masters  or  mistresses,  and  go  away  with  the 
said  casketSvjewels,  money,  goods  or  chattels,  or  any  part  thereof,  to 
the  intent  to  steal  the  same,  and  defraud  his  or  their  masters  or  mis- 
tresses thereof,  contrary  to  the  trust  and  confidence  to  him  or  them 
put  by  his  or  theilr  masters  or  mistresRcs,  or  else  being  in  the  service 
of  his  or  their  master  or  tnistresses  without  any  assent  or  command- 
ment of  his  master  or  mistress,  embezzle  the  same  caskets,  jewels, 
motley,  goods  or  chattels,  or  any  part  thereof,  or  otherwise  convert 
the  same  to  his  own  use  with  like  purpose  to  steal  it,  that  if  the  said 
casket,  jewels,  money,  goods  or  chaitels,  that  any  such  servant  shall 
go  away  with,  or  which  he  shall  enobezzle  with  purpose  to  steal  as 
aforesaid^  be  of  the  value  of  forty  shillines,  or  above,  that  then  the 
same  false,  frauduleut,  or  untrue  act  and  demeanor  shall  from  hence- 
forth be  deemed  and  adjudged  felony,  &c.  Provided  it  extends  not 
to  apprentices,  nor  to  any  person  under  the  age  of  eighteen  years.; 
but  every  such  apprentice  or  persk)n  within  that  age  doing  that  act 
shall  be  and  stand  in  the  like  case  as  they  were  before,  the  making 
of  this  act.    This  act  toendnre  till  the  next  parliament/' 

By  the  act  of  27  H.  8.  c0p^  17.  Clergy  was  taken  away  in  this 
case,  if  the  indictmeut  were  laid  specially  upon  the  act  of  21  H.  8. 
and  pursuant  to  the  same;  and  by  the  act  of  28  H»  8.  cap.  2.  this  act 
or  21  H.  8.  was  made  perpetual;  but  by  the  act  of  1  Ei  6<  cap.  12. 
these  acts,  were  both  repealed.    .  . 

But  again,  by  the  act  -of  5  EKz.  eajh  10.  this  act  of  21 
H.  8.  was  re-enacted  and  revived,  yet  it  did  not  revive  the  [  667  ] 
act  of  27  H.  8.  cap.  17.  for  taking  away  clergy.  1.  Because 
the  words  of  the  reviving  act  of  5  Eliz.  revive  only  the  act  of 
2r  H.  8.  specially  and  particularly  by  name,  and  not  any  .other 
incident  act  concerning  clergy.  And  again,  2.  Because  the  acts 
taking  iaway  clergy  were  specially  repealed  by  the  statute  of  1  E.  6. 
cap*  12,  except  in  those  cases  there  particularly  enumerated,,  so 
that  at  this  day  a  party  indicted  and  convict  upon  this  statute  hath 
his  clergy.(/) 

And  note,  that  in  this  case,  and  all  othejr  cases  4>f  this  nature 
.  wherea  statute  is  repealed  and  re-enacted,  an  indictment  or  inforr 
'^  . 

(/)  Bat  by  12  Ann,  cap.  7.  Clergy  is  in  tQcb  case  taken  away  from  facts  committed 
in  any  hcoae  or  oQt-hoose,  except  as  to  apprentices  under  the  age  of  fiAeen  years^  rob^ 
bing  tbeir  masters. 
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nation  mtfy  cooclade  either  ronira  jhrmmn  giatutorumj  or  eamira 
Jbrmam  staiuiij  for  it  shall  be  intended  the  laat  statute.  And  so  it 
is,  if  A  statute  be  bnt  temporary  and  then  expires,  and  then  is  re- 
enactad ;  but  if  a^itatute  be  eontinued  till  the  end  of  the  next  seaeioa 
of  parlianient,  siKi  b^re  that  nextsessbn  be  ended  it  is  continued 
over,  the  indictment  ibay  run  eenira/ormtrm  of  the  first  statute,  for 
it  never  was  interrupted,  or  it  may  oonclode  contra  fcrmatn  siaiu-- 
ti>rufn.  P.  42  Eliz.  B.  R.  Dingly  and  Moorej{g)  M.Sl^32  MHz. 
B.  R.  MilPs  caae. 

This  statute  was  introdoctive  of  a  new  law,  when  Ihe*  goods  were 
actually  delivered  to  the  servant  that  ^oes  away  with  them;  for 
where  there  is  dUcti  a  delivery  it  could  not  at  common  law  be  a 
felony. 

But  yet  a  servant  might  be  guilty  of  felony  at  conraion  law,  if  bo 
takes  the  goods  of  his  master  feloniously,  nay,  tho  they  be  goods 
under  their  charge,  as  a  shepherd;  butler,  ^e.  vide  iupra^  cap.  43. 
p:  505.  and  for  this  he  may  be  indicted  at  this  day  as  a  felony  at 
common  law,  and  of  this  felony  at  common  law,  an  apprentice  or 
servant  under  the  age  of  eighteen  years  may  be  guilty,  and  indicted 
thereof  at  commbn  law. 

And  therefore  tho  the  statute  of  21  H.  8.  exempt  an  apprentice  or 
servant  under  the  age  of  eighteen  jrears  from  the  pain  of 
[  668  []  felony  enacted  de  now}  by  this  statute,  namely,  where  goods 
are  acttially  delivered  to  him,  yet  it  leaves  htminthe  same 
condition  as  to  any  felony  at  common  law,  a^if  he  were  not  except- 
ed ;  and  therefore  if  my  butler  or  shepherd,  under  the  age  of  eighteen 
years,  or  if  my  apprentice  takes  away  my  goods  feloniously  without 
my  actual  delivery,  tho  they  are  under  the  value  of  forty  shillings, 
be  is  indictable  of  felony  at  comition  law. 

If  I  deliver  my  servant  a  bond  to  receive  money,  or  deliver  him 
goods  to  sell,  and  he  receives  the  money  upon  the  bond  or  goods, 
and  goc*s  away  with  it,  this  is  not  felony  at  common  law  because  the 
money  is  delivered  io  him,  nor>  felony  by  this  Statute,  because  4ho 
the  bond  or  goods  Were  delivered  him  by  the  master,  yet  the  money 
was  not  so  delivered  by  the  master.  Dy.  5.  a,- Co*  P.  C.  cap.  44. 
And  yet  by  the  very  payment  of  the  money  to  the  serviaint  to  the 
master's  use,  the  master  is  by  law  said  to  be  actually  po^isessed  oT 
this  money;  and  if  taken  away  from  the  servant  by  a  trespasser  or 
robber,  the  master  may  have  a  general  action  of  trespass,  or  action 
tipon  the  statute  of  hue  and  cry. 

But  it  is  held,  that  if  the  master  delivers  to  the  servant  twenty 
pounds  in  silver  to  change  it  into  gold  at  the  goldsmith's  or  leather 
to  make  shoes,  and  he  run  away  with  the  gold  or  shoes,  it  is  felony. 
Crompt.  Jusiic.  35.  b. 

If  jJ.  hath  two  servants, 'A  and  C  A.  by  the  command  of  .^.ihe 
master,  and  in  his  presence  delivers  the  master's  goods  to  C.  by  the 

,      '  (g)  Cro.  Bi*.  750. 
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master's  command^  and  C«  runs  axray  with  it,  this  is  felony  within 
the  statute,  for  it  is  the  niaster's  delivery;  but  suppose  it  be  de- 
livered by  the  master's  command,  but  in  the  master's  absence^ 
ftfmre^  whether  this  be  within  the  statute,  and  what  difference  there 
18  between  this  case-and  the  receiving  money  from  a  creditor  by  the 
master's  directions  ?  yet  vide  Dy.  5..  it  seems  felony. 

If  the  master's  wife  delivers  goods  of  the  master  to  the  servant  to 
keep,  and  he  goes  away  with  it,  it  seems  this  is  within  the  statute^ 
for  he  hath  them  by  delivery  of  his  mistress^and  the  master^s  wife  is 
as  well  his  mistress,  as  if  she  were  sole,  mdt  statute  85  J5.3»  for  petit 
treason. 

By  the  statute  of  2d  H^  8.  itop,  \\.  Every  perverse  and 
malicious  cutting  down  of  the  new  Powdike  ot  Manhlandj  [  669  ] 
or  of  the  old  Powdike  of  the  isle  of  Ely^  or  of  any  part 
thereof,  or  of  any  other  bank,  being  part  of  the  rind  and  uttermost 
parf^  of  the  country*of  Marshland^  made  for  the  defense  thereof, 
other  than  working  opon  the  same  for  repairing  or  amending  4he 
fortifying  thereof,  is  enacted  to  be  felony. 

This  act  was  repealed  by  1  JIL  6.  cap.  12.  and  1  Mar.  cap.  1.  but 
is  revived  by  2  ^  3  P.  ^  M.  tap.  19.  and  so  continues. 
But  the  offender  hath  Jhe  benefit  of  clergy. 
By  the  statute  of  23  ^.  a  cap.  16.  The  selling  of  a  horse  to  a 
Scotchmatiy  or  delivering  a  horse  in  Scotland  is  made  felony. . 

This  was  repealed  by  1  B.  6.  cap.  12.  and  tho  made  penal  by  the 
act  of  1  B.  6.  cap;  5.  yet  never  revived,(A)  and  the  acts  of  this  kind 
are  repealed  by  4  Jdc.  1.  cap.  1.  as  to  Scotland. 

By  the  act  of  25  H.  8.  6a/i.  6.  buggery  with  mankind  or  b^a^t  is 
enacted  to  be  felony,  and  the  felon  excluded  from  clergy. 

This  statute  was  repealed  by  the  general  act  of  1  E,  6.  cap.  12.  and 
in  2  B.  6.  cap.  29.it  was  enacted  to  be  felony  without  clergy,  but 
Without  loss  of  lands  or  goods,  or  corruption  of  blood. 

But  this  act  of  2  B.  6.  was  repealed  by  the  statute  of  I  Mar. 
cap.  1.  and  so  both  acts  stood  repealed  until  5  Eliz. 

But  by  the  statute  of  5  Eliz.  cap.  17.  the  entire  act  of  25  H.  8. 
caj9.  6.  is  revived  and  re-enacted,  so  that  this  otfense .  stands  at  this 
day  absolutely  felony  without  benefit  of  clergy. 

To  make  buggery  thpre  must  be  pcnctraiioy  as  4n  case  of;  rape* 
Vide  ettprOj  p.  1528. 

A  woman  may  be  guilty  of  buggery  with  a  beast  within  this 
statute. 

If  buggery  be  committed  upon  a  man  of  the  age  of  dis- 
cretion, both  are  felons  witfain  this  law.  [  670  ] 

But  if  with  a  man  under  the  age  of  discretion,  viz.  four* 
teen  years  old,  then  the  buggerer  only  is  the  felon. 

Those  that  are  present,  aiSng  and  abetting,  are  all  principals;  the 
statute  making  it  felony  generally;  there  are  or  may  be  accessaries 

(k)  Tbii  rauft  be  mme  miftake  in  Uy  MS.  for  U>i«  aUitate  ww  revived,  as  on?  a*athor 
kiiMelf  eaye  a  Uub  above,  p.  S65.  by  1  BUm.  eflrjK  Z  tho  aftervrarda  repeal^  b/ 
4  Jae,  1  cop. 
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h^ore  and  after^  as  in  case  of  rape.  Btit  tho  none  of  tbe  pritieipttli 
are  admitted  to  their  clergy,  yet  accessaries  before  and  after  jwe  not 
excluded  from  clergy.' 

Touching  the  time  of  E.  6. 1  do  not  find  any  new  felony  enacted, 
but  that  of  2  4"  3  £.  6.  cap.  6.  whidi  I  shall  hereafter  consider^  whoi 
I  come  \oAfy  6  P.  fy  M.  cap.  3. 

^  In  the  time  of  queen  Mary  we  find  these  statntes  foljowiof 
making  new  felonies. 

By  the  statnte  oil^2P.6rM.  cap.  4.  ^  If  any  outlandish  people 
calling  themselves  or  being  called  kgyptian^shAW  remain  in  this 
realm  or  fFale$  one  month  at  one  or  several  times.  And  if  any 
persoa  being  fourteen  years  old,  which  hath  been  seen  or  found  in 
the  fellowship  of  such  Egypiiana^  or  which  hath  disguised  him  or 
herself  like  them^  shall  remain  here  or  in  fValesim^  month  either  at 
one  or  several  times,  i|t  is  felony."(t) 

The  trial  to  be  by  the  inhabitants  of  the  county,  where  they  are 
taken,  and  not  per  medittaiem  lingtu^  no  sanctuary  or  clergy  to  be 
allowed. 

A  proviso,  that  it  extend  not  to  their  children  under  thirteen  years 
old. 

And  by  the  statute  of  5  EKz.  cap.  20.  the  act  <a  I  ^2  P.^  MIm 
confirmed  apd  extended  to  all  above  the  age  of  fourteen  years,  that 
shall  be  found  in  the  company  of  vagabonds,  commonly  called  or 
calling  themselves  Egyptiana^  or  counterfeiting  or  disguising  them- 
selves by  their  apparel,  speech  or  behaviour  like  them,  if  they  con- 
tinue one  month,  aitbo  they  are  persons  born  in  the  king's  dominions. 
Clergy  is  ousted.      ,. 

I  have  not  known  these  statutes  much  put  in  execution, 
[  671  3  only  about  twenty  years  since  at  the  assizes  ^X  Bury  about 
thirteen  were  condemned  and  executed  for  ibis  offense^ 

I  am  now  conae  to  that^  which  I  have  all  along  promised,  namely, 
the  felony  of  soldiers  running  from  their  captains,  enacted  by  several 
statutes,  as  namely,  \^  H.  6.xap.  19.  7  H.  1.  cap.  1.  S  It.  8.  cap.  5u 
^  4"  3  JS.  6.  cap.  2.  repealed  by  I  Mar.  cap.  1.  and  revived  by  4  4*  5 
P.  4"  M.  cap.  5.  and,  the  statute  of  5  Eliz.  cap.  5. 

I  shall  take  up  the  whole  matter  together,  beginning  with  the  an- 
tient  statutes,  and  so  descending  downwards  to  the  latter. 

By  the  statute  of  18  H.  6.  cap.  18.  It  is  recited,  ^.Ttmt  divers  cap- 
tains, that  were  retained  by  ipdenture  to  serve  the  kitig,8ome  beyond 
the  seas  and  some  in  the  marches,  had  defrauded -the  soldiers  under 
their  retinue  of  their  pay;  and  enacts,  that  no  captain,  which  shall 
have  the  conduct  of 'such  retinue,  and  $hall  receive  the  king's  wages, 
or  the  same,  shall  abate  his  soldiers  their  wages,  except  it  be  for 
{  heir  cloathing,  that  is  to  say,  if  they  shall  be  waged  for  half  a  year, 
ten  shillings  a  gown  for  a  gentleman,  six  shillings  and  eight  pence  for 

(f).  Oar  author  hu  here  copied  from  Co.  P.  C.  cap,  39.  where  the  two  etatotei  of 
1  if  fi.P.  if  M.  and  5  Eliz.  cap.  90.  are  hleoded  together;  for  thia  laat  cUqm  and 
the  words  at  one  or  •eecfwf  ttmot  in  the  fiirat  clauM  belooff  to  5  iSItx.  and  not  to 
lifUP.^M. 
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«  yeoman,  apoti  pain  to  forfeit  twenty  pounds  for  a  spear,  ten  pounds 
for  a  bow  to  the  king,  for  whom  he  did  abate.'' 

And  by  the  statute  of  18  H.  6.  cap.  19.  It  is  recited  and  enacted, 
as  folioweth,  ^<  Whereas  many  soldiers,  which  have  taken  parcel  of 
their  wages  of  their  captains,  and  so  have  musterM  and  been  entred 
of  record  tl>e  king's  toldiers  before  his  commissioners  for  soch  terms, 
for  which  thetr  masters  have  iiidented,  have  sometimes,  presently 
after  their  muster  and  receiving  part  or  all  of  their  wages,  departed 
tmd  gone  where  they  will,  and  have  not  passed  the  sea  with  their 
captains,  and  some,  passed  the  sea,  and  long  within  their  terms  de- 

Earted  from  their  captains  and  the  king's  service,  without  apparent 
cense  to  them  granted  by  their  captains^  to  the  great  damage,  ^r.  it 
ia  enacted,  that  every  man  90{k)  mustering  apd  receiving  the  Jdng'a 
wages,  which  departeth  from  his  captain  within  his  term,  in 
any  manner  aforesaid,  (except  notorious  sickness  by  the  visi-  [  672  ] 
taiion  of  God  suffers  him  not  to  go,  and  which  he  shall  cer- 
tify presently  to  his  captain,  and  repay  his  money,  so  that  he  may 
provide  him  for  another  soldier  in  his  place)  he  shall  be  punished  as 
a  felon,  and  the  justices  of  the  peace  shall  have  power  to  hear  and 
determine  the  same;  and  that  no  soldier,  man  of  arnis  or  archer  so 
mustered  of  record,  and  going  with  his  ciptain  be3rond  the  sea  shall 
return  into,  Engiand  within  the  term  for  which  his  captain  hath  re- 
tained him,  nor  leave  his  captain  there  m  the  king*^  service,  and  in 
ad ventcire  of  the  war,  except  be  hath  reasonable  cause  by  him  shewed 
to  his  captain,  and  b^Mm  to  the  chief  in  the  country  having  royal 
power,  and  thereupon  shall  have  a  license  of  the. said  captain  wit- 
nessed under  his  seal,  and  shewing  the  cause  of  his  license;  and  if 
any  that  doth  muster  of  record  come  without  letters  testimonial  of  his 
captain  within  his  term  on  this  side  the  sea,  the  mayors,  ^e.  shall 
arrest  them,  and  detain  them  until  it  be  inquired  of,  and  if  it  be  found 
by  inquiry  before  the  justice  of  peace,  and  proved,  that  they  have 
mustered  of  record  and  departed  from  their  captains  without  license, 
as  aforesaid,  they  shall  be  punished  as  felons."  But  it  took  not  away 
clergy. 

By  this  act  it  appears,  that  the  method  of  those  limes  was,  that  as 
w^ll  the  soldiers  as  the  captains  were  under  a  contract  to  serve  in  the 
war,  some  for  longer  time,  soiiie  for  shorter,  and  sometimes  the  sub- 
ordinate soldiers  contracted  with  the  king,  but  most  commonly  the 
captain  contracted  with  the  king  to  serve  him^  with  such  a  number 
of  men  raised  by  himself  for  such  a  time,  as  half  a  year  or  the  like, 
and  the  captain  made  his  contract  with  his  soldiers  (therefore 
called  his  retinue,)  and  the  captain  received  the  pay  for  himself  and 
them. 

And  this  method  continued  until  7  H.  7.  and  for  a  long  time  aAer, 
as  appears  by  the  whole  preamble  and  body  of  the  statute  of  7  //•  7« 
tap*  !•        • 

'  (k)  This  word  [w]  reitraiiw  the  itatate  to.  loldiera  retainM  in  the  mamier  meafioiMd 
in  Uie  aet,  which  method  of  reUiner  heing  now  dieuied,  thii  itatute  u  cooMqueoUy  be- 
eome  of  little  foroe. 
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'  By  thftt  statute  it  in  enacted,  ^  That  every  captain  and  petit  cap- 
tain hairing  under  them  retinue  of  any  soldier  or  soldiers  at   the 
king's  wages  shall,  under  pains  in  the  same  act  limited,  pay  to  their 
retinue  of  soldiers  their  wages  rateaUy,  as  it  is  allowed  by  the  king 
or  the  treasurer  of  his  wars^  and  that  within  six  days  next  after  tbey 
have  received  it;  and  if  any  soldier^  Mng  no  captain,  immediately 
retained  with  the  king,  which  hereafter  shall  he  in  wages  and  re- 
tained, or  takes  any  presi  to  serve  the  king  upon  the  sea  or  upon  the 
hind  beyond  the  sea^  departs  out  of  the  king's  servke  without  Ikreoae 
of  his  captain,  that  such  departing  be  felony  without  the  privilege-of 
clergy;  and  the  justices  in  every  shire,  where  such  offender  is  ttdceo^ 
shall  hear  and  determine  the  o^ense,  as  if  done  in  the  same  connty; 
and  their  departure  and  retainer^  if  traversed,  shall  be  tried  io  the 
same  county  where  taken."    But  this  act  extended  not  to  soldien 
impressed  to  serve  in  England, 

By  this  statute  it  appears,  that  the  retainer  of  the  captain  vtms  by 
eontract  with  the  king,  and  he  by  the  same  contract  was.  to  provide 
the  soldiers,  which  wer^  to  be  at  the  king's  pay.  This  is  eontinaed 
ajso  till  3  i^.  8.  as  appears  by  the  preamble  and  body  of  the  act  of 
8  /r.  8.  cop,  5. 

By  that  act  of  3  H.  8.  ^op.  5.  The  s^me  punishment  is  enacted 
upon  soldiers  departing  without  license,  only  here  it  is  without  license 
of  (he  king's  lientenant. 

By  the  statute  of  7  H.  7.  It  is  receiving,  wages  or  prest  to  serve 
the  icing  upon  or  beyond  the  sea ;  here  it  is  to  serve  the  king  upon 
the  sea,  or  upon  the  land,  or  beyond  the  sea,  which  is  larger  than 
7  H.  7.  fpr  it.  extends  to  land  service,  and '  the  punishment  is  limited 
to  the  justices  ef  the  peace  of  the  counties  where  taken. 

Proviso,  that  it  extend  not  to  captains  or  soldiers  retained  to  serve 
in  Calais^  4^.  Berwick  or  fVaies. 

It  is  resolved  6  Co.  Hep.  27.  a.  in  the  case  of  sokiiers,  that  both 
these  statutes  have  continuance,  and  the  word  (^^ny)  extends  to  the 
successors  of  those  kings,(m)  and  altho  by  the  statute  of 
[  674  3'  ^  ^'  ^*  ^^^  1  Mof''  &I1  ^^^  felonies  made  since  the  first  day 
of  the  reign  of  ff.  S.  that  were  not  felonies  before,  are  re- 
pealed j  yet  inasmuch  as  the  statute  of  3  H.  8.  enacts  no  new  felony, 
but  what  was  felony  by  7  U.  7.  cap.  1.  tho  it  vary  as  to  the  person, 
that  is  to  grant  the  license'^  and  the  persons  that  are-to  try  it,(*)  yet 
it  was  in  truth  no  new  felony,  and  therefore  it  is  held  the  statute  of 
3  H.  8.  was  not  repealed  by  1  Mar.  or  1  £.  6. 
' '  But  it  seemfi  to  me  to  be  repealed  by  1  JS.  6.  and  1  Mar.  for  to 
depart  without  license  of  the  captain,  and  to  depart  without  licenso 
of  the  king^'s  lieutenant,  are  several  offenses,  for  suppose  he  had  the 
lieutenant's  license  and  not  the  captain's,  it  is  not  excuse  enough 
within  7  H.  7.  and  if  he  had  the  captain's  license  uid  not  theiieu- 
tenant's,  it  excuseth  not  wiihin  the  statute  of  3  H.  8.    But  then 
qusercj  whether  the  exception  for  clergy  of  men  in  orders^  or  of  sol- 
Cm)   r»<{0«lKM,f0|r.  100. 

(*)  Tho  persons  impowet*d  to  try  it  an  the  same  by  both  stattitei. 
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dliers  in  Calaia,  Befwickj  and  fP'ule^  extends  to  the  statute  of 
7  H.  7.  cafj.  1. 

If  this  variance  by  the  statute  o^S  H,  6.  be  a  repeal  of  the  statute 
of  7  H.  7.  then  they  are  both  repealed,  that  of  7  H.  7.  by  3  H.  8.  aad 
that  of  3  H.  B.  by  1  A  6.  and  1  Mar.  ' 

Th^  statute  of  2  fy  B  E,  6.  cap.  2.  tecites,  ^  That  wheteas  divers 
6f  the  king's  subjects,  according  to  their  bounden  duties,  have 
uppoiuted  and  sent  into  the  parts  beyond  the  seas  and  into  Scotland 
many  able  persons  and  soldiers  with  horses  and  harness  meet  to 
serve  the  king  in  his  wars  to  their  great  charges  and  cost^,  yet  some 
of  the  soldiers  so  sent  have,  contrary  to  their  bounden  duty,  sold  or 
converted  the  said  houses  or  harness,  whereby  the  king  hath  been 
destrtttte  of  their  service,  and  the  owners  who  sent  them  have  been 
'deceived  of  their  horses  and  harness,  and  less  able  to  refurnish  other 
like  soldiers  with  horses  and  harness  al  such  time  as  they  shall  be 
commanded  by  the  King.'' 

It  is  enacted,  <<  That  if  any  soldier  hereafter  serving  the  king  in  his 
wars  in  any  of  his  dominions,  or  on  the  seas,  or  beyond  the  seas, 
shall  hereafter  purloin,  fyc.  such  horses  or  arms^,  he  *shall  be  commit-^ 
ted  by  the  lieutenant,  fyc.  upon  due  proof  or  testimony,  till 
satisfaction,  ^.  And  if  any  soldiers  Irving,  asis  aforesaid,  [  675  ]] 
depart  without  license  of  his  lieutenant  or  other  above- 
named  with  booty  or  otherwise,  being  in  the  enemies  country,  or 
els6\vhere  in  the  king's  service;  or  out  of  any  garrison,  where  he  or 
they  be  appointed  to  serve,  that  then  every  such  soldier  so  departing 
without  license,  shall  be  taken  and  Judged  as  a  felon  without  benefit 
of  clergy  or  sanctuary;  and  the  justices  of  every  shire,  where  he  is 
taken,  sha4l  have  power  to  hear  and  determine  the  offense,  as^if  com- 
mitted in  the  same  county. 

<' Provisions  against  captains  short  pay,4*<r.  Provided  not  to  extend 
to  detaining  of  wages  for  victuals,  harness,  weapons,  or  for  Ktvfprest 
money  provided  and  delivered  to  such  soldier." 

Ao/ff,  This  act,  tho  it  vary  from  the  preamble  of  the  other  acts  of 
7  H.  7.  and  3  H.  8.  and  recites,  that  the  king's  subjects  according  to 
their  bounden  duty  had  sent  men  and  soldiers,  doth  not  necessarily 
infer  a  compulsive  power  upon  the  persons  so  to  send,  or  so  to  go; 
1.  Unless  they  were  bound  by  tenure  to  attend  in  persoYi  or  send; 
such  were  tenants  by  knights  service.(n)  2.  Unless  obliged  by  the 
statute  of  11  H. Leap.  18.  or  19  H. 7.  cap.  1.  as  having ofllces,  pen- 
sions, or  lands  given  by  the  king^  who  by  these  statutes  were  bound 
to  follow  the  king  in  his  wars,  but  at  the  king^s  wages,  by  those 
statutes  which  were  held  perpetual.  3.  Or  unless  they  had  con- 
tracted with  the  king  to  find  him  soldiers,  for  this  course  was  not 
wholly  out  of  use,  and  the  preamble  seems  to  import  as  much,  for 
they  sent  their  soldiers,  and  when  they  thus  departed  with  their  arms 
were  bound  to  refurnish  others. 

And  tho  there  be  mention  of  prest  money  in  this  act;  yet  in  truth 

(fi)  See  C«.  Iff.  jk  76. «.  H03. 


675  HISTORIA  PLAOITORUM  COKON.SL 

il  was  imprest  money,  or  the  eairnest  of  the  contmet  between  the 
king  by  the  captain  and  the  soldiers,  and  not  as  is  now  used. 

But  yet  upon  this  act  two  things  are  observable.    1«  lliat  this  act 
did  not  make  the.  departure  of  any  soldier  to  be  feloay, 
[  676  3  unless  he  were  actually  in  the  king's  service  in  his  uran. 
6  Co.  Rtp,  %1,  a.  4»^  of  soldiers. 

9.  Tho  this  felony  was  in  substance  the  same,  that  was  eoacted 
by  7  H.  7.  yet  the  general  ^clause  pf  the  act  of  1  Mar.  cap.  1.  re- 
pealed it. 

And  this  is  accordingly  so  recited  by  the  statute  of  4  4r  5  P.  4^  Mr, 
cap.  3.  which  doth  recite  it  to  be  repealed,  and  therefore  by  au  ex* 
press  enacting  clause  renews  that  clause  of  the  statute,  of  2  ^  3  £.  6. 
that  makes  such  departure  fjslony.  > 

By  the  statute  of  5  EHz.  €ap.  5.  It  is  recited,  ^  That  it  halh  been 
doubted,  whether  the  statute  of  18  H.  6.  cap.V9.  did  or  ought  to 
extend  to  mariners  and  gunners  serving  on  the  seas  taking  wages  of 
the  king  or  queen.  It  is  expressed,  ordained,  and.  enacted  and 
declared,  that  the  s^id  statute  in  all  pains,  forfeitures  and  other 
things  did  and  dotby  and  hereafter  shall  ei^teod  as  well  to  all  and 
every  mariner  and  gunner  having J^ken,  or  that  shall  hereafter  take 
^esi  or  wages  to  serve  the  queen,  her  heirs  or  successors,  to  all 
mtents  and  purposes,  as  the  same  did  or  doth  to  any  soldier;  finy 
diversity  pf  opinion,  doubt,  or  matter  to  the  contrary  notwith- 
standing."   But  this  takes  not  ^way  the  benefit  of  clergy; 

.In  Co.  Rep.  21.  a.    The  case  of  soldiers..    The  case  was,  that 
divers  soldiers  after  they  were  prest,  and  going  towards  Ireland  to 
serve  against  the  rebels  there,  and  before  they  had  served  in  the 
war,  did  depart  and  eahigne  themselves;  hereupon  it  was  resolved 
by  all  the  Judges  of  England^  43  Bliz.  ypon  a  reference  to  them 
made,  as  it.seems,  1.  That  this  case  was  not  within  the  statute  of 
IS  H.  6.  but  that  e^ct  is  now  of  little  use,  because  that  act  refers  to 
the  antient  manner  of  retaining  soldiers,  which  wa^  usual  between 
the  king  and  great  men,  to  serve  the  king  with  such  a  number  of 
men  for  a  certain  time.    2.  That  the  statute  of  2  4*  3  J?.  6^  cap.  2. 
revived  by  4^  &  P.  ^  M.  ^extended  not  to  this  case,  for  that  sta- 
tute extended  to  the  departure  of  a  soldier  after  he  had  been  .in 
actual  senrice  in  the  war.    S.  That  the  statutes  of  7  H.  7.  cap.  1. 
and. 3  H.  8.  eap.  5.  which  in  substance  are  both  of  one 
[  677  ]  effect,  are  perpetual  laws,  and  the  word  king  extends  to  his 
successors,  and  upon  those  two  acts  divers  soldiers  were 
attaint  and  executed.  ,    ^ 

The  reason  thereof  cannot  be  grounded  upon  any  supposition, 
that  the  course  of  military  xetainers  was  altered  in  7  ^  7-  from 
what  it  was  in  the  time  of  H.  6.  for  there  are  very  many  indentnres 
of  retainers  of  record  according  to  the,  antient  form  long  a(\er  that 
time,  and  indeed  the  statutes  of  7  ff.  7.  and  3  H.  S.  do  import  as 
much,  as  will  easily  appear  to  an  attentive  reader  of  them:  But  that 
which  seems  to  extend  the  acts  of  7  H.  1.  and  8  H.  8.  to  this  case, 
are  the  words  or  take  any  prest,  to  serve  the  king;  which  words 
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lire  in  these  statutes  and  in  that  of  SEKz.  cap.  5.  which  are  wanting 
both  in  the  statute  of  18  H.  6.  cap.  19.  and  2  ^«  3  £.  6.  cap.  2.  for 
that  makes  them  subject  to  the  penalty  for  departing  without  license, 
as  well  as  if  they^  had  received  wages^or  had  been  mustered^or  been 
in  actual  service  in  the  wars. 

All  the  difficulty  rests  in  the  word  presij  wz.  whethe^  it  be  to  be 
intended  passively  from  premo  pressiy  as  it  is  commonly  used  at  this 
day,  and  is  so  exprest  in  the  case  of  soldiers,  •/9/?re9  ceo  quits /uerani 
pre$i  :  Or  whether  to  be  taken  actively,  as  it  is  exprest  in  the  statutes 
of  7  //.  7.  3  H,  8.  and  5  Eliz.  having  taken  prtat  to  servtj  &c.  prm* 
Mtitiumy  or  the  earnest  of  their  contract.(o) 

Alt  do  agree,  that  if  a  man  do  voluntarily  receive  or  take  prest  to 
serve  as  a  soldier,  ipariner,or  gunner,  either  upoh  or  beyond  the  seas^ 
he  is  bound  thereby,  and  if  he  depart  without  license,  it  is 
felony  within  the  statute  of  7  H.  7.  cap.  1.  3  H.B.  leap.  5.  [678] 
and  5  JSlit.  cap.  5.  for  the  words  of  the  statutes  are  express 
in  it;  only  (n  the  case  of  a  soldier  it  is  without  benefit  of  clergy;  but 
of  a  marinet  or  gunner  it  is  within  benefit  of  clergy,  because  the 
8^itute  of  18  £f.  6.  cap.  19.  doth  not  exclude  clergy,  and  the  statute 
of  5  Eiiz.  extends  only  the  statute  of  13  H.  6.  to  mariners  and  Run- 
ners, and  mentions  nothing  of  the  statute  of  7  i^  7i  or  3  H.  8.  which 
exclude  clergy.  But  of  the^  business  of  clergy  hereafter  in  this 
chapter.> 

But  on  the  other  side,the  compulsion  of  men  to  go'  beyond  Or  upon 
the  sea,  or  otherwise  of  imprisoning  of  them,  or  compelling  men  to 
take  prest  money,  or  otherwise  to  imprison  them  hath  been^I  confess, 
a  practice  long  in  use.;  how  far  it  is  justifiable  or  not  the  books  that 
have  treated  of  it  are  to  be  consulted,  yide  the  argument  of  CaMn^s 
case,  7  Co.  Sep.  7.  b.  He  that  reads  the  comment  of  my  lord  Coke  upon 
Confirmatio  Cartar,  cap.  5.  and  his  observations  and  conclusions 
there  upon  the  statutes  of  1  E.  3.  cap.  5  ^  7,(p)  IS  E.  3.  cap.  7.(;) 
25  E.  3.  cap,  8.(r)  4-  U.  4.  cap.  lS.{s)  may  reasonably  chink  he  varied 

(o)  Whatever  doobti  nuj  formerlj  have  been  aboat  Use  meaning  '.of  the  word  preH^ 
Jit  it  eeema  now  to  be  fizt  to  the  ktter  eenae  by  '5  ^T  S  W.  Sf  M.  cap.  15,  for  it  is  ther^ 
enacted^  That  no  person,  that  shall  be  Inted  for  the  land  aertice,  should  for  the  fntore 
be  esteemed  a  listed  soldier,  or  be  subject  to  the  penalties  of  this  aet,  or  any  other 
penalty  for  his  behaviour  as  a  soldier,  naless  before  his  being  listed  or  inserted  in  any 
masler-roll  he  shall  have  been  brought  before  a  justioe  of  peace;  (oot  being  an  officer  in 
the  arrav)  or  chief  magistrate  of  some  dty,  or  high  constable  of  the  hondred  or  division 
where  the  party  shall  be  listed,  and  before  siieb  justice,  Ac.  shall  declare  his  free  eon- 
sent  to  be  listed  as  a  soldier/*  Althq  the  former  clanse  of  this  statute  for  reviving  the 
panishment  of  mutiny  or  deserUon.  be  limited  to  the  time  mentiond  in  the  act,  yet  this 
clause  coming  after  that  limitation,  and  being  general  not  only  in  relation  to  tlio  penaU 
ties  of  this  act,  but  of  any  other  act,  seems  to  be  perpetual. 

{p)  This  statute  provides,  thst  no  man  shall  be  'charged  to  aite  himself  otherwise 
than  was  formerly  wont,  and  that  no  man  be  compeld  to  go  out  of  his  shire,  but  where 
necessity  requtreth,  and  sudden  coming  of  strange  enemies  in\p  the  realm. 

(j)  This  stotute  ordains,  that  men  of  arms,  d|v.  chosen  to  go  in  the  king*s  service  out 
of  EmgUnd^  shall  be  at  the  king's  wages,  till  their  coming  again. 

tr)  This  stotute  enacts,  that  no  man  shall  be  conitmind  to  find  men  of  arms,  other 
than  those  who  hold  by  such  service,  except  it  be  by  common  assent  in  parliament 
.    (s)  The  design  of  this  statute  is  chiefly  to  confirm  the  three  acte  above  mentiond. 
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bis  opifiioii.(/)  Aod  be,  that  looks  upon  the  acts  enaUing  pressiBf 
of  soldiera  and  marinera  (or  foreign  service  upoD  or  beyond  the  eea, 
namely  17  Car.  1.  sop.  12.  c^p,  25.  cap.  26.  may  think  thai 
[  679  ]  those  times  made  soioe  doubt  of  it.(fi)  BiH  of  this  maiter 
I  deliver  no  opinion.(:r)  Howsoever^  to  make  a  felooy 
within  those  acts  of  7  H.  7.  eap.  \*  SH.S.  cap.  5.  5  EHz.  capL  5.  it 
most  be  laid  in  the  indictment  and  proved  upon  evideoee.  1.  Thai 
either  they  received  wages,  or  took  pre§t  to  serve  the  king"  upon  sea 
pr  land.  2.  That  he,  that  thus  imprested  them,  was  commissioD^ 
by  the  king  so  to  imprest  them. 

Touching  clergy  in  these  ofienses. 
.    1.  He  that  is  convict  upon  the  statoteof  18  Hi  6.  ct^.  19.  shaU 
have  his  clergy.  Co.  JP.  C.  eap.  26. 

2.  Consequently  a  mariner  or  gunner,  that  hath'  taken  wages  or 
prest,  shall  have  bis  clergy,  for  tbe  statute  oX  5  Eiiz.  cop.  5.  exteods 
only  the  pains  and  penalties  of  the  statute  of  18  H.  6.  to  this  -case, 
and  by  that  statute  of  18  H.  6.  ^iergy  was  not  takeu  away. 

^.  That  a  departing  contrary  to  the  statute  of  7  H.l.ot  S  H,  S. 
is  by  those  statutes  exempted  from  clesgy,  only  the  statute  of  3  jK  8. 
cap.  6.  allows  men  in  orders  the  benefit  of  clergy. 

4>  Tbe  statute  of  2  4*  S  £.  6.  takes  away  clergy  kom  those,  thai 
depart  without  license  after  they  have  served  the  king  in  his  wars. 

5.  By  the  statute  of  1  E.  6.  cap.  12.  All  persons  convict  of  asy 
felony  not  excepted  in  that  act^  whereof  this  is  none, -shall  have  their 
clergy,  as  he  might  have  had  before  24  «/^pra7, 1  IL  8.  and  therefore 
an  offender  against  7  H*  7.  cap.  1.  is  ousted  of  his  clergy,  because 
ousted  thereof  by  7  /£  7.  cap.  1.  only  if  they  be  in  orders^  they  have 
privilege  of  clergy  by  the  statute  of  2  H.  8.  cap.  5. 

6.  But  if  he  be  indicted  upon  the  statute  of  3  H.  8.  eap.  5» 

£  680  ]  qumre^  whether  he  shall  not  have  hiaelergy,  for  tho  the  feiony 

in  substance  be  the  same,  yet  this  statute  makes  it  felony  to 

depart  without  th^  license  of  the  kmg'^s  lieutenant  ^  but  the  statute 

(f)  In  Calvin* 8  caae  he  wai  of  opiaioa,  thai  the  mbjeet  k  bound  to  tem  the  kiof  in 
bia  won  both  \yiibiA  &od,withoat  tbe  realm;  end  in  hie  oomment  upop  ceii/iniMfie.cier. 
tar,  tap.  5. 2  JnaiiL  528.  he  leyt,  tha(  the  etattttee  abore  mentiond,.  (whieh  proiide,  thai 
none  shall  be  oompeld  to  go  to  the  hing*a  war  out  of  hie  ahire,  except  in  caee  of  neeeaaiij, 
nor  shall  be  constniind  to  find  mei^  of  arms,  6xoept  by  eonaent  of  parliameot,)  were  hot 
deolaratioDB  of  tbe  antient  law  of  Englaiid,  And  again,  in  hia  oomment  on  Magum 
Charta^  eap*  29. 8  InttU.  47.  he  eaye,  that  the  king  cannot  send  any  subject  agftinst  hie 
will  to  aerve  him  out  of  the  reahn,  not  even  into  Srfland^  Ibr  th6n  under  pretenee  of  ser« 
▼ice  he  might  send  him  into  banishment.   ^  • 

(tt)  Or  rather  were  cleaz,  that  it  oould  not  be  legally  done  without  a  epecial  act  oCpar- 
liament  fbr  that  purpose;  the  li^c  ihay  be  argued  from  some  otlier  temporary  statolsa 
enacted  since  our  author's  time,  for  authorizing  the  pressing  of  soldiers  and  marinera, 
QUE.  d  ^  3  Ann,  cap.  19:  $  Sf  i  Ann^  eap.  11.  4  A»n,eap.  1(K  6  Ann,  oe^.  15.  €  Awa. 
tap,  10,  6lc  &,c-  '  .. .  ^ 

\x)  But  it  may  be  easily  perceived,  that  tbe  reason  why  our  author  dedinee  deKverug 
any  opinion  was,  because  be  did  not  concur  with  the  then  prevailing  practice,  a  practice 
wiiich  seems  repugnant  to  the  liberties  of  an  ^ngliakman,  and  irreooncileable  to  the  ea^ 
tablished  rules  of  iaWt  vi*.  that  a  man  witliout  any  offense  by  him  oeramitted,  or  any 
law  to  authorize  it,  ahould  be  buiried,  away  like  a  criminal  from  bis  friends  and  lafflilyi 
and- carried  by  force  into  a  remote  and>  dangerous  service. 
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of  7  H.  7.  cap.  \.  makea  it  felony  to  depart  without  license  of  the  eap^ 
taifiy  and  therefore  vide  supra^  p.  674.  whether  3  H.  8.  be  not  re- 
pealed by  1  E.  6.  as  afelooynewly  made  since  the  first  day  of  the 
reign  of  H.  S. 

If  a  man  receive  imprest  to  serve  the  king  beyond  the  sea,  and  is 
delivered  oyer  to  a  conductor  to  be  brought  to  a  certain  place  at  the 
sea  side,  and  isiii  the  king's  wages^  and  runpeth  away  without  license 
of  the  conductor^  all  besides  [Crokey']  Yelverion  and  Huiton,  agreed 
it  to  be  felony,  and  the  conductor  is  as  to  this  purpose  a  captain ;  but 
ail  agreed,  that  if  the  conductor  at  the  place  delivers  him  over  to  aor 
other  conductor^  this  second  conductor  is  not  a  captain  within  the 
statute  'j{t/)  but  Yelnerton  and  Hut  ion  held^  that  in  neither  case  it  is 
felony,  unless  the  conductor  be  also  a  captaihi  and  so  named  in  the 
indentnre  between  the  king  and  him^  which  all  agreed  to  be  U;ie 
safest  way*  ^ 

It  was  held,  that  it  could  nojt  be  tried  before  other  justices,  than 
such  as  are  limited  by^the  act,  because  a  new  felony,  and  liniited  to 
be  tried  in  another  manner  than  the  law  directs,,  viz.  in  the  county 
where  taken.  M.  3  Car,  HutL  Rep.  134.  nine  judges  versus  Croka, 
Hut  tony  and  Yelperton^vide  Cro.  Car>  71.  the  better  [greater]  opin- 
ion wa6,  that  it  was  felony  and  may  be  tried'  before  justioes  of  ^er 
and  terminer  or  gaol  delivery,  as  well  as  of  the  peuce. 

Bat  surely  the  press-masters  or  constables,  that  usually  take  up 
men  for  service,  are  not  captains  within  the  act,  neither  is  the  running 
from  them  felony  within  Uiese  statutes.(r) 

There  are  no  other  felonies  newly  enacted  in  the  time  of 
^^en  il/ary,  but  those  that  were  temporary,  as  1  4*  ^  ^-  4*  {]  681  J 
M.cap.  3.  telling  false  news,  ^c.  after  a  former  conviction>(*) 
and  1  Mar.  cap.  12.  concerning  riots. 

■•  ■    •  •  . 

(y)  Tbe  resolotion  here  did  not  dtitingaish  betw^n  a  fint  and  leeond  cpndaetor,  bat 
between  a  ooadaetor*  who  by  agreement  with'  tbe  captain  had  the  Jeading  thetn  quite 
thra  to  the  place  ckT  readeiron^  and  one  who  was  hired  to  carry  than  part  of  the  way, 
and  then  deliver  them  to  imother  conductor;  a  oondnctor  of  this  laet aort*  whether  fiiat 
or  second,  it  wn  a^feed  was  not  a  captain  within  the  statute.    See  Hut.  134. 

(s)  These  severafaots  of  ^liaroent  enacted  for  the  poniahment  of  soldier*  rdanin^ 
away  #om  their  daplnini  are  now  in  a  manner  useless,  by  reason  of  the  freqnent  statutes 
ibr  punishing  mutiny  .and  desertion  by  the  martial  law,  a  method  more  conciM  and 
effectual ;  which,  however  necessary  it  may  be  in  the  time  of  wa?«  is  by  many  thought 
not  suitable  to  EngHsk  freedom  in  times  of  peace  and  trauquility.  S^e  the  atatutea- 
XW.SfM.  Srss»  r.  cap.  5.  and  6  O§o,  2.  cap.  3,  between  which  years  they  hate  been  oftea 
renewd,  it  not  hatidg  been  judged  proper  to  make  them  of  hmg  eontinutnoe,  but  ratbef 
to  renew  them  from  year  to  year. . 

(*)  This,  offense  was  net  made  felony,  bat  was  punishable  by  imprisonment  for  life^  and 
forfeiture  of  goods  and  chatlf^ 
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CHAP.  LXIV. 

•  »  . 

covcinmsfa  veloniss  newly  enacted  nr  the  times  or  qobei 

'   ELIZABETH,  KINO  lAMES,  KIHO  CHABLE8  I.  AN1>  KIHG  CaAEI.ES  IX. 

Ik  the  time  of  Q.  BUzabeth  there  were  sisteral  acts  for  making  new 
fefonies,  and  they  be  ranked  into  these  ranl^s. 

.  I.  Such  as  were  only  temporary^  cfr  daring  the  queen's  life;  such 
were  the  ^atute»of  1  Eliz.  cap.  1,6.  which  is  some  cases  made  re- 
bellious assemblies  felony.  14  EUz.  cap.  1.  touching  witholding  the 
2ipen's  castles  and  other  matters.  23  EUz.  cap.  d.  tbuching  seclitious 
opks,  letters,  prophecies,  calculation  of  the  queen's  natiFity,  Sf^ 
il.  Such  as  were  perpetual,  or  otherwise  continued,  but  aft^rwanb 
repealed,  as  1  Eliz.  cap,  10.  and  14  Eliz.  cap.  4.  touchidg  exponas 
tion  of  leather,  repealed  by  the  statute  of  18  Eliz.  cap.  9.  5  Blir.  cap. 
16.  concerning  witchcraft,  repealed  by  1  Jac.  1.  cap.  12. 

IIL  Such  as  were  perpetual  and 'stand  tinrepealed,  or 
[[682]  were  temporary  at  first,  and  made  perpetual,  and  of  these 
I  shall  here  giro  a  brief  account. , 
By  the  statute  of  5  Eliz.  cap.  14.  It  is  enacted,  <«That  If  any  per- 
son or  persons  upoki  his  or  their  own  He&d  or  iraagination,  or  by  false 
conspiracy  or  fraud  with  others,  shall  wittingly,  subtitly  andVaisly 
forge  or  make,  or  subtilly  cause,  6r  wittingly  assent  to  be  forged  or 
made  any  false  deed,  charter,  or  writidg  sealed,  court-roll,  or  the  will 
of  any  person  in  writing,  to  the  intent,  that  the  state  of  freehold  or 
inheritance  of  any  person  or  persons,  of  in  or  to  any  lands,  tenements 
or  hereditaments,  freehold  or  copyhold,  or  the  right,  title,  or  interest 
of  any  person  or  persons  iii  or  to  the  same,  or  any  of  them  shall  or 
may  be  molested,  troubled,  defeated,  recovered  of  charged;  or  shall 
pronounee,  publish,  or  shew  forth  in  evidence  any  such  false  or 
forged  deed,  charter,  writing,  court-roll  oir  will  as  true,  knowing  the 
same  to  be  false  and  forged,  as  is  aforesaid,  to  the  intent  above  remem- 
bered, and  shall  thereof  be  conVicttfd,  either  by  action  or  actions,  of 
forger  of  fatst  deeds  to  be  founded  upon  this  statute,  or  otherwise 
according  to  the  order  and  course  of  the  common  law,  fyc.  shall  pay 
the  party  grieved  his  double  costs  and  damages,  to  be  set  upon  the 
pillory,  both  his  ears  cut  off,  and  also  his  ndstrils  slit  and  seared  with 
'  an  hot  iron,  be  imprisoned  during  life,  and  forfeit  the  profits  of  his 
lands  during  life.(a) 

'<  Or  if  any  person,  as^  before,  shall  forge,  or  assent  to  be  forged, 
Sfc.  any  charter,  deed^  or  writing,  to  Che  intent  that  any  person  may 
hi^ve  a  term  of  years  in  any  lands,  not  copyhold,  or  any  annuity  for 
life,  years,  or  in  tail,  or  fee-simple,  or  shall  forge  apy  obligation,  bill 

(a)  Upon  this  claaie  of  Uie  Matate,  Jaj^  Croke^  aliu  Sir  Peter  Strttngtr^  Wis  con* 
▼tctod,  Potc.  4  Geo.  9.  B,  R.  aod  ■iiffiBred  Um  penaitiM  of  the  aet. 
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obligatory,  acquittance,  release,  or  discharge  of  any  debt,  account, 
suit,  demand,  or  other  thing  personal ;  or  shall  pronounce,  ^c.  ut 
9upraf  that  then  he  shall  pay  the  party  grieved  double  costs  and 
damages,  be  set  upon  Ihe  pillory,  and  lo^  one  of  bis  ears,  ^c. 

*<  And  if  any  person  or  persons,  being  hereafter  convict  of 
finy  of  the  offepses  aforesaid  by  any  of  the  ways  above  [  68S  3 
limited,  shall  after  his  or  their  conviption  or  condemna- 
tion eftsoons  commit  or  perpetrate  any  of  the  offenses  aforesaid, 
that  then  every  8uc.h  second  offense  shall  be  adjudged  felony;  and 
the  parties  convicted  or  attaint  thereof  according  to  lav  shall  suffer 
death,  and  forfeit  their  goods  and  lands,  as  in  case  of  felony, 
without  having  advantage  of  sar^ctuary  or  clergy;  but  th6  wife 
not  to  lose  her  dower,  nor  blood  to  be  corrupted,  nor  heirs  dis- 
herited. ,       -  . 

'<  Justices  of  oytT  and  ttrmintr  and  of  assize  to  hear  and  deter- 
mine the  offenses  against  this  act. 

*'  Not  to  extend  to  any  attorney  or  lawyer  pleading  a  forged  deed, 
not  being  party  or  privy  to  the  forging,  nor  to  the  exemplt&cation  of 
a  forged  deed,  nor  to  any  judge,  that  shall  cause  the  seal  to  be  set  to 
such  exemplification." 

Upon  this  statute,  so  far  as  it  relates  to  felony,  these  things  con- 
siderable shall  be  set  down  in  order. 

1.  What  is  a  making,  forging,  or  assenting. 

If  •/?.  makes  a  deed  of  feofment  to  B.  and  after  makes  a  deed  of 
feofment  to  C.  with  an  ante  date  before  the  other  feofiment,  this  was 
a  forging  within  the  statute  1  H.  5.  cap.  3.  and  also  within  this 
statute.   Co.  P.  C.  cap.  75.  &1  H.  6.  3.  a. 

But  note,  that  it  is  not  the  bare  antedating  of  a  deed,  that  ma!kef 
a  forgery,  for  then  most  assurances,  especially  bargains  and  sales  for 
recoveries,  leases  for  years  to  enable  a  release  would  be.  forgeries ; 
but  that  which  makes  it  forgery  in  the  former  case,  is  the  intent  to 
avoid  his  own  feofment;  and  the  words  of  this  statute  are,  to  tkt 
intent  that  the  estate  of  another  person  should  be  disturbed;  so 
the  intent  is  to  be  joined  in  case  of  forgery. 

Again,  if  «^.  make  a  true  deed  of  feofment  to  B.  of  the  manor  of 
Dalcj  aqd  after  B.  rase  out  D,  and  put  in  &  T^her-eby  the  feofment 
imports  the  manor  of  Sale;  or  if  •4.  grants  a  rent-charge  to  B.  for 
life,  and  after  sealing  and  delivery  P.  rases  the  deed,  and  eolargef 
the  sum  or  estate,  this  is  a  subtle  making  of  a  fals^  deed 
within  this  statute;  vide  1  Anders.  Rep.  Puckering^s  case,  [684  2 
Case  151. /?•  100. 

An  assent  after  the  fact  committed,  makes  not  the  party  assenting 
guilty,  or  principal  in  the  forging;  but  it  must  be  a  precedent  or  con- 
comitant assent. 

2.  What  is  a  writing  sealed,  deed,  will,  or  court-rool? 

The  forging  of  a  false  customary  of  a  manor  put  under  seal, 
whereby  the  interest  of  the  lord  is  naolested,  is  a  writing  under  seal 
within  this  statute.    Dy.  32J9.  b.  Tavemffr's  case. 
VOL.  i.-^57 
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Th^  iosertiDg  of  a  clanse  in  a  will  parporting  a  devise  of  lands 
without  warrant  or  direction  of  the,  devisor  is  the  forging  of  ^a  irill 
within  this  statute,  tho  the  whole  will  be  not  forged,  and  altho  done 
in  the  testator's  life  b7  the  clerk  that  writes  the  wi)L  Co..  P.  C  ^m^ 
75.  against  the  report  of  Dy.  288.  a.  MarvMn  case^ 

But  notty  this  was  when  the  testator  was  speechless,  but  if  be  had 
his  understanding,  and  assented  (o  it,  or  published  it  Wterwards,  it  is 
DO  forgery,  tho  at  first  written  without  his  direction. 

Forging  surrenders,  admittances,  court-roHs  of  copyhold  lands  are 
within  this  statute. 

If  the  deed  or  will  forged  purport  only  a  lease  for  years,  whereby 
the  freehold  is  charged^  or  of  a  rent-charge  for  years,  it  is  withio  this 
first  branch. 

.  A.  makes  a  lease  for  years  to  B.  a  forging  of  an  assignment  of  that 
lease  from  B.  to  C  is  a  forging  of  a  deed  within  the  second  clause, 
Co.  P.  C.  ubi  suprOf  against  the  opinion  in  Noy^a  Sep.  in  Markam^s 
case.{6) 

But  an  assignment  tnade  here  of  a  term  for  years  of  land  in  Ire- 
landis  said  not  to  be  within  this  statute,  but  punishable  as  a  misde- 
meanor in  common  law.    29  EUz.  Netoman's  case,  Hughe*  3  Part, 

N.  221.  ^  .  '        ,     '. 

3.  What  is  a  pronouncing  or  publishing,  knowing  the  same  ta  be 
forged? 

If  •/?.  forges-  a  deed,  and  S.  tells  C.  that  the  deed  is  forged, 
[  685  3  atnd  yet  C.  publisheth  it,  it  was  resolved  to  be  within  the 
statute  in  Oresham*^  case.   P.  38  Eliz.  Cam,  SleUaia.{c) 
But  it  seems  to  me,  tho  such  a  relation  inay  be  an  evidence  of 
fact  to  prove  his  knowledge^  yet  it  is  not  conclusive,  tho  perchance 
de  facto  the  deed  be  forged;  for  possibly  there  might  be  circum- 
stances of  fact,  that  might  make  the  person  relating  it,  or  his  relation, 
not  credible;  so  that  the  knowing  mnsi  upon  the  whole  matter  be 
left  to  the  jury  upon  the  circumstances  of  the  case,  and  therefore  the 
case  of  Gresham  being  in .  the  star-chamber,  where  the  lords  are 
.judges  of  th^  fact  upon  the  evidence,  is  no  authority  in  this  case. 

4.  What  is  a  writing,  bill,  bond,  acquittance  ? 

A  will  in  writing  concerning  goods  obly,is  widiin  this  clause.(tf) 
The  forging  of  a  statute  staple,  or  recognizance  in  nature  of  a  sta- 
tute  staple,  is  within  this  statute,  because  the  party's  hand  and  seal 

are  to  it;  but  not  to  the  forgery  of  a  statute  merchant  or  recogni« 

■'     "  '         .. 

(6)  JVoy»  p.  42. 

(e)  Tbii  is  the  same  witli  Mathkan^B  case,  and  is  cited  by  lord  CoJbe  for  this  porpose. 
'  Co,  P.  C  j».  170.  in  margine,    '  '  "     • 

(d)  This  seems  to  be  grqnnded  <Mi  a  mistake  of  lord  Col^t,  who  in  his  comment  on 
this  statote  supposes  the  word  writing  to  be  inserted  in  the  latter  part  of  thb  claasa, 
after  the  words  avyoblig'ation  olr  biU  obligatory;  whereas  it  is  not  so,  ibr  the  statute 
makes  np  mention  oftoritingo,  bat  ouly  witK  respect  to  an  interest  in  lands  <v  annoitiesi 
and  consequently  does  not  extend  to  a  will  of  goods  on]j| ;  and  so  was  the  case  cited' by 
lord  Coke  in  Dyer  309  6..  which  was  of  a  will  of  a  lease  for  years,  and  not  of  persooal 
goods  only ;  but  this  case  is  expressly-  included  in  a  ister  statute,  viz,  3  Ooo^  3.  cuf.  S5. 
.  which  makes  such  a  forgery  felony  without  benefit  of  clergy. 
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sauce,  because  thejf  have  not  the  conusor's  s^aL   Co.  P.  C.p.  171. 
15  H.  7.  16.  «.(c) 

•4.  Writes  and  seals  a  letter  to  B.  and  subscribes  it,  B.  cutd  off  the 
lower  part  of  the  letter  with  the  band  of  ^.  and  puts  to  it  the  seal  of 
his  letter,  and  over  it  writes  an  acquittance^  this  i^  the  forging  an 
acquittance.    Co.  P.  O.  ubi  supra. 

I  come  to  the  point  of  felony^  having  before  stated  what  is  a  first 
offense  within  this  statute. 

There  niust  be  a  conviction  of  a  first  offenise  before  the  second 
offense  be  comtnitted, otherwise  the  second  offense  is  not  felony; 
and  therefore  if  before  conviction  of  forgery, «/}.  commits  a 
fi/st  and  a  second  offense^  the  second  offense  is  not  felony  []  686  ] 
witlun  this  statute.  v 

And  \}y  conviction,  I  conceive,  is  in{ended  not  barely  a  conviction 
by  verdict,  where  no  judgment  is  given>  but  it  must  be  a  conviction 
by  judgment. 

And  the  indictment  for  a  second  offense  must  recite  the  record  of 
the  first  conviction,  that  it  may  appear  to  be  a  convietion  of  such  a 
forgery  as  is? within  the  statute^  for  if  it  be  not  the  indictment  of 
felony  for  the  second  offense  fails. 

And  upon  the  evidence,  tho  the  record  of  the  first  conviction  ought 
to  be  proved,  yet  the  matter  of  the  first  conviction  shall  never  be 
re-examined,  but  must  stand  for  granted,  and  the  party  is  concluded 
touching  the  truth  of  the  maltet  of  the  first  conviction  by  the  record 
of  that  conviction. 

If  t^.  publish  a  false  deed  knowingly,  and  be  convict  upon  this 
statute  for  this  offense,  and  after  such  conviction  forges  a  deed,  this 
is  a  second  offehse,  and  felony  within  this  statute,^  tho  the  publish* 
ing  be  prohibited  by  one  clause,  and  the  forging  by  another,  adjudged 
JP.l.  Jac.  B.  R.  BooWs  case,(/)  Co.  P.  C.p.  172.  for  the  words 
are,  if  he  commit  any  of  the  said  offenses  the  second  time;  and  so, 
if  he  be  convict  of  forgery,  the  ptiblication  of  a  forged  deed  after- 
wards knowingly  is  felony,  or  if  he  be  first  convict  of  the  forgery  of 
a  court-roU,  and  after  that  forges  an  obligation  or  aoquitunee ;  for 
the  second  offense  in  any  of  the  forgeries  or  publications  is  felony, 
tho  it  be  of  a  different  kind,  if  the  first  or  second  offense  be  within 
the  statute,  (y) 

The  hearing  and  determining  of  the  offense  against  this  statute  are 
limited  to  the  justices  of  assize,  or  oyer  and  terminer. 

(0  According  to  this  case  it  shoald  be  quite  the  reverie ;  for  it  it  there  said,  that  the 
ttatQta  m«rehani  haa  the  seal  of  t£m  partj  which,  the  book  aaya,  ia  not  reqaiatte  in  the 
llatQte  atef/a. 

(/)  13  Co.  Xm.  34.  ' 

(jf)  But  bj  9  0#e.  3.  cap.  35.  the  firat  offbnae  ia  made  ieloiiy  withont  benefit  of  clergj, 
and  extendf  to  mil  deeda,  wiUa,  bonda,  wrltin^a  obligatory,  bilb  of  exchange,  promia- 
lory  nolea,  indonemeota,  or  aaatgnanenta  of  bilb  of  exchange,  or  promiaMMy  notea,  or 
aoqoHtanCea,  or  receipta.for  money  or  gooda,  if  done  with  an  intention  to  defrand  any 
peraon  j  tbia  act  waa  made  to  continue  for  five  yeaTa,  and  to  the  end  of  the  next  leaaiona 
of  parliament,  and  lo  expired  the  15th  of  Jfay,  1735,  but  waa  reviYcd  and  made  perpetual 
by  9  Gte*  3.  ch.  18. 
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Tbii  extends  not  to  the  justices  of  peace,  for  ttio  in  tfae  commtssiM 

of  the  peace  there  is  a  clanse,  nee  non  ad  dudiendum  ^ 

r  687  3  terminandumy  yet  they  being  commissions  of  a  several 

nature,  they  are  not  comprised  under  the  name  of  justices 

df  oyer  and  terminer,{h) 

Biit  the  court  of  king's  bench  may  hear  and  determine  theso 
offenses,  for  they  are  justices  of  oyer  and  terminer  and  more.  Co, 
P.  C.  cap.  41.  p.  103. 

The  offenders  as  to  felony  in  this  statute  are  excluded  from  clei^ 
and  sanctuary. 

.  The  statute  of  5  Blix.  cap.  20.  concerning  Egyptians.   Ftde  qum 
Htpra  super,  stat.  I  Sr  2  P.  Sr  A^. 

By  the  statute  of  8  EUz.  cap.  3.  ^  No  man  slpall  bring,  deliver, 
send,  receive,  or  take,  or  procure  to  b^  brought,  delivered,  sent,  re- 
vived, or. taken  into  any  ship  or  bottom  any  manner  of  sheep  ative^ 
to  be  carried  or  conveyed  oiit  of  this  realm,  or  out  of  fValesy  or  oul 
of  Irejand^  or  any  of  the  queen's  dominions,  upon  pain  of  forfeiture 
of  all  his  goods,  the  moiety  to  the  queen,  the  other  moiety  to  the 
informer,  imprisonment,  and  loss  of  his  left  hand;  and  the  second 
offense  to  be  felony. 

<*  But  no  corruption  of  blood  or  loss  of  dower.*' 

Justices  of  oyer  and  terminer,  gaol-delivery,  or  of  the  peace,  hate 
power  to  hear  and  deterifnine  offenses. 

The  offender  hath  benefit  of  clergy,  as  welt  in  case  of  felony,  as  of 
cutting  off  the  hand   Co.  P.  C.  cap.  42. 

The  statute  of  14  Eliz.  cap.  5.  concerning  rogues  and  vagabonds, 
is  repeald  by  the  statute  of  35.  Eliz.  cap.l.  and  settled  in  another 
\^ay  by  39  Eliz.  cap.  4.  and  therefore  I  shall  refer  it  thither. 

By  the  statute^  of  il  Eliz.  cap.  2.  « It  shall  not  be  lawful  for 
any  Jesuit,  seminary  priest,  or  other  such  priest,  deacon,  or  other 
religious  or  ecclessiastical  persoii  w'hatsbever,  born  within  this  realm, 
or  any  of  the  queen's  dominions,  hereafter  to  be-  made,  ohlaind  or 
professed,  by  any  authority  or  jurisdiction,  derived,  challenged,  or 
pretended  from  the  see  of  Homey  to  come  into  this  realm  or  any  of 
the  queen's  dominions,  (except  as  in  that  act  is  excepted,)  under  pain 
of  high  treason. 

"  And  any  person,  that  after  the  6hd  of  forty  days  shall 

f  688  ]  wittingly  and  willingly  receive,  comfort,  aid,  or  maintain 

such  Jesuit,  4*^.  being  at  liberty  and  out  pf  hold,  knowing 

him  to  be  a  Jesuit,  seminary  priest,  ^*c.  shall  be  adjudged  a  felon 

without  benefit  of  clergy."        . 

By  the  statute  of  31  Eliz.  cap.  4.  "  If  any  having  the  charge  or 
custody  of  any  armour,  ordinance,  munition,  powder,  shot,  or  of 
hal;)iliments  of  war  of  the  queen,  her  heirs  or  successors,  or  of  any 
victuals  provided  for  the  victualling  of  any  soldiers;  gunners,  ma- 
riners, or  pioners,  shall  for  lucre,  or  gain,  or  wittingly,  advisedly,  and 
of  purpose  to  hinder  or  impeach  her  majesty's  service,  embezzlci 
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purlpin^  or  convey  away  the  same,  to  the  valu^  of  twenty  shillings 
At  one  or  several  times,  it  Bhali  be  felony.    . 
.   '*  The  prosecution  to  be  within  a  ye^r  after  the  offense:  no  cor* 
tuptioD  of  blood,  loss  of  dowery  nor  loss  of  land^,  but  during  the  life 
of  the  offender..       • 

.  <<The  prisoner  allowed  to  make  any  law  fi^l  proof  for  his  dischttrge. 
Clergy  not  taken  away.*' 

By  the  statute  of  .35  Eliz.  cap.  I.  It  is  enacted^  <^That  if  any 

person  above  the  age  of  sixteen  years,  who  shall  obstinately  refuse 

to  repair  to  some  church  or  chapel,  or  Usual  place  of  commoti 

prayer  to  hear  divine  service  established  bf^ber  majesty's  laws  or 

statutes,  and  shall  forbear  to  do  the  ^ame  by  the  space  of  a  month 

next  after  without  any  lawful  cause,  flliaU  at  any  time  after  forty 

days  next  after  the  end  of  this  session  of  parliaments  by  printings 

writing,  words  or  speeches,  advitedly  tod  purposely,  go  about  to 

pecsuade  others  to  impngiiiier  majesty's  power  in ^  eauses  eccle* 

siastical,  or  persnade  others  to  forbear  coming  to  cbufch  to  ^ear 

divine  service,  or  receive  the  communion  according  to  law,  or  to  bo 

present  at  any  unlawful  conventicle  or  meeting,  under  .pretense  of 

.  exercise  of  religion,  contrary  to  her  majesty's  laws;  or  shall  after 

the  forty  days  willingly  join  in,  or  be  present  at,  such  assemblies  or 

meetings  under  i^lour  of  exercise  of  religion,  cpntrary  to  the  laws  of 

thisrealm/then  such  person  being  thereof  lawfully  convicted  shall 

be. committed  to  prison,  there  to  remain  without  bail  or* 

mainprise j  till  he  shall  conform  and  yield  to  come  to  some  {]  689  3 

church  or  chapel^  and  bear  divine  service  according  to,  the 

queen's  laws,  and  make  open  submission  and  deciayation  of  bis  con-t 

formity,  as  by  the  act  is  prescribed. 

^A^id  if  aiiich  person  shall  not  Within  three  months,  being  requirecl 
by  the  bishop  of  the  diocese  or  justice  of  peace  of  the  county,  where 
he  is  convicted,  come  to  some  parish  church  tphear  divine  ^rvice, 
lia  shall  abjure  the  realm,  as  by  that  act  is  appointed^.  ^ 

<'And  if  he  ^all  refuse  to  abjure,  or  having  abjured  shall  no  go, 
or  else  shall  return  without  the  queen's  licensci  it  is  felony  without 
benefit  of  clergy. 

"No  losaof  dower,  corruption  of  blood,  nor  forfeiture  of  lands 
longer  than  the  lifo/of  the  offender. 

^  Special  punishment  by  forfeiture  of  lOl,  per  mensemy  for  such  as 
relieve  them,, except  father,  niother,  ^c^ 
"  Not  to  extend  to  women  or  popish  recusants." 
Tho  it  were  fornserly  doubted,  yet  upon  great  consideration  by  all 
the  judges  it  hath  been  resolved,  that  this  statute  is  in  force. 
;  But  to  make  up  the  offense  to  be  felony  there  are  so  many  circum* 
stances  required^  that  it.is  difficult  \o  have  any  legal  conviction  acr 
cording  to  this  statute. 

1.  The  party  must  be  above  sixteen  years  old.  2.  He  must  obsti- 
lialely  refuse  to  come  to  church,  which  obstinate  refusal  cannot  bo 
without  a  request  or  monition  to  repai(r  to  church.  3.  He  must  for* 
bear  to  9owe  to  church  for  a  nionth  after  such  refusal  without  a  rea« 
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flonable  cause  of  absence. .  4.  He  mmt  do  some  of  those  acts 

bf  the  statute,  as  to  dissuade  coming  to  cbarch,  ^.or  after  that 

month's  absence  be  at  an  unlawful  contrenticle. 

And  M  these  things  must  be  precisely  charged  in  the  indiclment 
and  proved  upon  evidence,  or  otherwiite  no  such  commitiiienty  or 
abjuration,  of  felonv-caq  follow.     '       ^       ' 

And  therefore,  ahho  many  have  been  hastily  eonvicted  upon  Ais 

statute  Upon  general  indictments  of  not  coming  to  church,  and  being 

at  an  unlawful  conventicle,  yet  neyer  was  any  convict  before 

[690  3  me  upon -this  ofiense,  because  these  circumstances  were  either 

not  laid  in  the  indictment^  or  not  effectually  proved* 

Besides,  it  is  difficult  to  say,  what  cohveotide  upon  pretense  of 
exercise  of  religion  was  in  those  tiiiies  contrary  to  the  laws  of  the 
realm,  unless  mass,  or  by  ma8»-prie8ts^  tho  of  late  time  it  hath  been 
settled  by  special  acts  of  thiis,  parliament,  rtj;.(i)        '  :. 

The  reason  whypopiish  lecusants  are  exempted  out  of  this  set  is, 
because  there  is  provision  touching  them  in  the  next  following,  ikz. 

By  the  statute  of  85  Eliz.  cap.  2.  <<If  any  popidi  recusant  not 
having  an  estate  in  lands  of  twenty  marks  per  annum,  or  goods  to 
the  valtie  of  twenty  marks,  (other  vthanyeme-eot^^/^)  shall  not  repair 
to  his  dwelling-house,  4^.  according'  to  the  act,  and  present  himself 
and  his  name  to  the  minister  and  church-wardens  of  that  parish;  or 
after  their  coming  shall  go  five  miles  from  their  dwelling,  and  being 
therefore  taken  shall  not  within  three  months  after  taking  come  to 
church  and  make  their  confession  of  conformity,  as  in  that  act  is 
exprest,  being  thereunto  required  by  a  justice  of  peace/  or  by  the 
minister  or  curate  of  the  parish,  then  such  recusant  being  thereunto 
required  by  two  justices  or  coroner  of  the  couiity  shalt  abjure  the 
realm  for  ever;  and  if  he  refuse  to  abjure,  or  having  abjured  refuse 
to  go  out  of  the  ^ealm,  or  being  gone  shall  return  without  license,  it 
shall  be  felony  without  clergy." 

By  the  statute  of  39  Bliz.  cap.  4.  All  former  statutes  against  rogues 
and  vagabonds  ^re  repeald,  and  among  other  things  it  is  enacted, 
^<That  if  any  rogues  shall  appear  dangerous,  or  will  not  be  reforooed 
from  their  roguish  life  by  the  provisions  of  that  act,  it  shall  be  law- 
ful for  two  justices  of  the  limit,  whe^reof  one  of  the  Quorum,  to  com- 
mit him  to  the  house  of  correction  till  the  next  quarter  sessions,  and 
then  the  major  part  of  the  justices  may  banish  him  out  of 
[  691  ]  the  realm  and  dominions  thereof,  to  sucti  place  as  shall  be 
assigned  by  six  6[  the  privy  council,  whereof  the  lord  chan- 
cellor or  treasurer  to  be  one,  or  condemn  him  to  the  gallies  of  this 
realm;  and  if  any  such  rogue  so  banished  shall  return  again  without 
lawful  warrant,  it  shall  be  felony,  to  be  heard  and  deterniined  in  thai 
county  of  England  or  fVxiles  where  he  shall  be  apprehended.  . 

(t)  Tfaero  it  a  blank  hero'm  the  M.8,  bat  the  acts  here  jaeant  are  IS^Car.  9.  e^  4 
and  ^  Car.  S.  c^p.  1.  by  whieh  statute  every  asaembly  fbr  ret[^iooa  worsl^ip  of  five  or 
more  besides  the  family,  in  other  manner  than  is  allowed  by  tlie  liturgy  of  the  church  of 
England,  is  fleclared  to  be  a  conventicle  contrary  to  law;  but  these  acts  are  now  of  no 
force  ai^inst  protectant  dinenten^  bgr  xtwm  of  the  toleration  act    IIF.  4*  M.  t^f.  18. 
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^^  But  in  this  case.the  offeDder  hath  clergy, 
This  act  le  contioued  by  the  statute  of  1  Jae.  cap.  25.  3  Car,  1. 
cap.  4.  and  16  Car.  1.  cap,  4.    • 

By  the  statute  of  1  Jac.  cap.  1.  It  is  further  added,  <^  'that  such 
dangerous  and  incorrigible  rogues  shall  by  judgment  of  the  same 
justicea  in  tl^  sessions  be  branded  in  the  shoulder  with  the  letter  R. 
an<J  be  sent  to  the  place  of  his  last  dwelling;  and  if  it  cannot  be 
known,  then  to  the  place  of  his.  birth;  and  if  such  rogue  be  after 
^foutid  offending  in  begging  or  wandering  contrary  to  this  statute,  it 
shall  be  felony  without  clergy,  and  tri^d  ia  th^  county  where  he  shall 
b^  taken.'' 

This  act  is  likewise  continued  by  3  Car.  L  and  16  Car.  1.  cap.  4. 
.   This  act  doth  not  take  away  the  punishment  .by  the  statute  of 
39  Eliz,  cap, A*  but  gives  election  to  the  justices  in  the  sessions  to 
inflict  either. 

By  the  statute  of  39  Blit^cap.  17.  ^1.  Idle  and  wandering  soldiers 
or  niariners»or  idle  persons  wandering  as  soldiers  or  mariners,  i).  Idle 
OF  wandering  soldiers  coming  from  sea,  not  having  a  testimonial  under 
the  hand  of  a  ji^^tice  of  peac^  setting  down  the  time  and  place  of  his 
landing,  place  pT  his  dwelling  and  birth,  and  limiting  a  titne  for  his 
passage  thither.  • .  3.  Or  exceeding  the  time  limited  by  his  testimonial 
fourteen  days,  unless  he  falls  sick,  if  he  be  in  truth  a  soldier  or  mari- 
ner»  4.  Every  wandering  soldier  or  mariner,  or  every  person  wan- 
dering as  a  soldier  or  mariner  counterfeiting  his  testimonial,  or  having 
the  same  forged  testimonial  abont  him,  knowing  the  same  to  be 
forged,,  is  a  felon  without  benefit  of  clergy.'* 

This  offense  may  be  heard  and  determined  before  justices 
of  assize,  gaoUdelivery,  or  of  the  peace,  having  power  to£6922 
hear  and  determine  felony.    No  corruption  of  blood. 

If  a  freeholder  will  take  him  into  service  for  a. year, and  he  becomes 
bound  by  recognizance,  ut  per  siatuU,  no  farther  proceeding  to  be 
against  him;  but  if  within  the  year  he  depart  without  license,  it  is 
felony  withoD^t  benefit  of  clergy. 
Continued  by  3  Car.  1.  cap.  4.  and  16  Car.  l.^ap,  4. 
And  thus^ far, for. felonies  enacted  in  the  tiqie  of  queen  Elizabeth. 
In  the.  tL(ne  of  king  Jame^  these  ensuing  felonies  were  de  novo 
enacted. 

By  the  statute  of  iJac.  cap.  11.  ^  If  any  person  within  his  ma- 
jesty^s  doininions  of  England  and  fFaleSj  being  married,  do  at  any 
time  after  marry  any  person  or  persons j  the  former  husband  or  wife 
being  ^live,  ^very  such  offense  shall  be  felony,  and  the  party  offen^- 
in^  shall  receive  such  proceeding,  trial  and  execution  in  such  county 
where  he  or  she  is  taken.^' 

Thb  act  hath  five  exceptions.  1.  It  shall  not  extend  to  such  per- 
sons, whose  husband  or  wife  shall  be  continually  remaining  bevond 
the  seas,  for  the  space. of  seven  years  together.  2.  Or  whose  husband 
or  wife  shall  absent  him  or  herself  in  any  place  within  the  king's 
doniinions,  the  one  not  knowing  the^other  to  be  living  within  that  time. 
3.  Nor  to.  any  person  divorced  by  any  sentence  bad  or  to  be  had  ia 
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the  ecclesiastical  coart  4.  Nor  to  any  person  vhoser  marriage  baA 
been  or  shall  be  declared  void  by  sentence  in  the  ecclesiastical  Gourt 
5.  Nor  to  any  person  or  persons  for  or  by  reason  of  any.  marriage 
had  or  to  be  bad  within  the  ^e  of  consent 

•  Thip  felony  not  to  make  corruption  of  blood,  or  loss  of  dower,  or 
disherison  of  the  heir. 

1.  Observables  upon  the  body  of  the  act. 

Altho  the  second  marriage  be  simply  void,  yet  the  parliameDt 
thought  it  just  to  make  it  felony.    -        - 

•4.  takes  A  to  husband  in  Snglandj  and  after  takes  C  to  hnsiband 

in  Ireland,  she  is  no^t  indictable  in  England^  because  the  ofiense  was 

^  committed  out  of  this  kingdom.    But  if  Ji,  marries  a  has- 

[  693  3  band  in  Ireland,  and  comes  into  England,  and  marries  a 

second  husband,  here  it  is  felony.    The  formei:  case  was  ao* 

cprdingly  ruled  at  Newgate  9eB8ions,(k) 

A.  takes  B.  to  husband  \\x  Holland,  and  then  in^o//aiu/ lakes  C. 
to  husband.  Hying  A  and  thto  B,  dies,  and  living  C.  sh^  marries  A 
this  is  not  marrying  a  second  husband,  the  former  lieing  alive,  for  the 
marriage  to  C.  living^,  was  simply  void,  and  so#ie  was  not  her 
husband;  but  if  J?,  had  heed  living,  this  had  beto  felony  to  marry 
2X  in  England:  ruled  at  Newgate  sessions  about*  1648.  the  lady 
Madison^s  CBse.  ' 

The  first  and  true  wife  is  not  io  be  allowed  as  a  witness  against 
the  husband ;  but  I  think  if  dear  the  second  wife  may  be  adimitted 
to  prove  the  second  marriage';  for  she  is  not  his  wife,  contrary  to  a 
sudden  opinion  delivered  in  July,  1664.  at.  the  assizes  in  Surrey,  in 
Jlrthur  Armstrong's  case;  'for  she  is  not  s6  much  as  bis  wife  de 
facto.  Fide  guse  dixt  supra  super  statut.  S  Hi  7.  cap.  2.  p.^6l. 

2,  Observables  touching  tUe  exceptions^ 

As  to  the  first.  If  the  husband  or  wife  be  beyond  the  seas  seven 
years,  tho  the  party  in  England  hath  no^  that  he  or  she  is  living, 
yet  it  is  no  felony,  which  appears  by  the  second  exception,  where  the 
party  is  commorant  in  the  king's  dominions,  if  the  party  bath  notice, 
it  is  felony;  notice  there  makes  the  offen9e,but  not  when  the  husband 
or  wife  is  beyond  sea;  and  yet  in  the  former  case  as  weM  as  the  latter 
the  second  marriage  is  void.  Fide  22  £.  4.  Consultation  5. 

As  to  the  second  exception:  Suppose  the  first  wife  or  busband  be 
absent  in  New-Engldnd  or  Lreland  seven  years,  this  is  beyond  the 
seas,  and  so  within  the  words  of  the  first  exception,  and  yet  within 
the  king's  dominions,  and  so  not  aided  by  the  words  of  the  second 
exception,.unless  without  notice;  it  seems  infavoretn  vitm  the  words 
within  the  king's  dominions  must  be  intended  within  ^n^/aiu^ 
Wales,  or  Scotland,  to  make  both  clauses  consistent;  but  however 
-the  isle  of  Wight  is  not  beyond  the  sea  within  the  first  clause,  because  # 
infra  corpus  comitatHts  Southampton:  so  for  Seilly,  Lundjf.  Qtiiere 
of  Guernsey,  Jersey* 


(Ik)  1  58({.  171.  JEcI.  79. 
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•  As  fd  the  third  extfeptbii :  certainly  the  divorce  iDtended  Is  not  & 
^^incuio  n^airimoniiy  {or  then'  without  the  aid  of  any  proviso  either 
xxiay  freely  marry ;  but  it  must  ba  intended  of  divorces  it  tnensd  4* 
thffro,  P.  12.  Car.  i.  B.  Bi  Porter't  case,  it  was  doubted,  whether  a 
divorce  causd  jmHlimy  were  such  a  divorce  as  Was  within  this  ex- 
ception, because  it  seamed  rather  to  be  a  provisional  separation  for 
the  wife's  safety  and  maintenancci  than  a  divorce ;  bnt  it  Was  never 
resolved.    Cro.  Car.  461.(/} 

If  there  be  a  divorce  h  vinculoj  and  one  of  the  parties  appeals,  tbo 
this  suspend  the  sentence,  and  possibly  may  repeal  it,  yet  a  marriage 
pending  that  appeal  is  held  to  be  aided  by  this  exception^  Co.  P.  C. 
cap.  27.  p,  89.  But  if  th6  sentence  of  divorce  be  repealed;  a  mar- 
Tiage  after  is  not  aided  by  this  except ion^  tho  there  was  once  « 
divorce. 

As  to  the  \fi/ih  exceptioti:  }f  either  party  be  within  the  age  of 
consent,  the  exception  extends  to  both :  ^.  of  the.  age  of  twenty 
years  marries  B.  of  the  age  of  nine  years,  y9.  marries  a  second  wife, 
this  is  aided  by  the  exception,  as  well  as  if  B.  had  married  a.  second 
husband,  before  agreement  at  her  age  of  conseftt  %o  the  first  marriage, 
for  either  of  them  may  reHlire  before  they  have  both  consented, 
T.  42  Eliz.  B.  B.  Babington's  case,  Co.  P.  C.  cap.  27.  p.  89. 

But  if  a  woman  of  twelve  years  noarry  a-  mail  of  fourteen  years, 
a  second  marriage  by  either  is  felony,  tho  they  are  i^nfants,  because 
as  to  matters  pf  this  kind,  especially  the  business  of  marHage,  they 
are  at  this  age  adjudged  of  discretion*  Sed  vide  supra,  cap*  3.  pie* 
nius^  de  kde  inaterid, 

3.  Observable^  touching  the  trial. 

The  trial  to  be  in  the  county  where  the  ^offender  is  apprehended^ 
is  added  cumulative;  for  he  may  be  indicted  where  the  second  mar* 
riage  was,  tho  be.be  never  apprehended,  and  so  may  proceed  to  out* 
lawry,  as  likewise  it  may  bedone  upon  the  statute  of  7  H.  7.  cap.  1« 
of  soldiers.     Co.  P.  C  cap.  26.  p.  87» 

'  By  the  statute  of  \Jac:cap.\2.   AU  former  acts  against  conjurd* 
tioti^'inchaotments,  4'<?.  are  repaid,  and  it  is  enacted, 
^  I.  Thai  if  any  person  shail  use,  practise,  or  exercise 
.   aiiy  invocation  or  conjilrdtion  of 'any  evil  or  wicked  spirit.    [  695  ] 
*<2.  Or  shall  consult,  covenant  with,  entertain,  employ, 
feed,'or  reward  any  wicked  or  evil  spirit,  to  or  for  any  intent  or 
purpose. 

"  3.  Or  take  up  any  dead  man,  woman,  or  child,  out  of  his  or  their 
grave,  or  any  other  place,  or  the  skin,  bone,  or  any  other  "part  of  any 
dead  person,  to  be  employed  in  any  manner  of  witchcraft,  sorcery, 
charm,  or  inchantment. 

^4.  Or  shall  use,  practise,  or  exercise  any  witchcraft,  sorcery, 
dharm,  or  inchantment^  whereby  any  person  shall  be  kild,  destroyed, 
Wasted,  consumed,  pined,  or  lamed  in  bis  or  her  body,  or  any  part 
thereof. 

(0  Ka.sn. 
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<<  Every  sHch  petson  or  persons,  their  aiders,  abettors,  and  coun- 
sellors, beidg  thereof  con vict  and  attaiQt,^8haIl  suffer  death  as  a  felon 
without  clergy. 

'<  1.  If  any  person  shall  take  upon  him  by  witchcraft,  inchantxnent, 
charm,  or  sorcery,  to  (ell  where  any  treasure  of  gold  or  silver  may 
beibund  in  the  earth  or  other  secret  (daces.. 

**  d.  Or  where  goods  or  things  lost  or  stolen  should  be  found  or  be 
come  at. 

^  3.  Or  shall  use  any  soroery,  to  the  intent  to  provoke  any  person 
to  unlawful,  love. 

<<4.  Or  whereby  any  .cattle  or  goods  of  any  person  shall  b^  de- 
stroy ed(,  waisted,- or  impaired. 

**  5,  Or  to  hurt  or  destroy  any  person  in  his  or  her  body»  tho  the 
same  be  not  effected  or  done. 

«  First  conviction  one  year's  ioiprisonment  without  bail,  and  once 
a  quarter  to  stand  two  hours  in  the,  pillory,  and  confess  his  or  her 
fault. 

<<  If  after  conviction  he  commit  the  like  offense,  and  be  convict 
an,d  attaint  of  such'se(5ond  offense,  he  shall  suffer  death*  a$  a  felon 
without  clergy :  but  no  loss  of  dower,  corruption  of  blood,  nor  heir 
disherited." 

By  the  statute  of  1  /ac.  co/i.  31.  persons  going  abroad  with  a 

plague-sore^,  felony.    But  this  act  id  discontinued,  as  my  lord  Cefke 

saith,  Co.  P.  C.  p»  9d.  but  3  Car,  1  cap.  4.  hath  revived 

.[696  3  ^f  continued  it  to  the  end  of  the  first  session  of  the  next 

parliament ;  and  by  16  Car.  I.. cap.  4.  it  is  continued  till 

repeald.  '         ..       - 

But  it^ives  no  forfeiture  of  lands,  goods^  or  chattels. 

By  the  statute  of  3  Jtic.  cap.  4.  ^If  any  subject  pass  out  of  this 
realm,  to^  the  intent  to  serve  any  foreign  prince,'State,  or  potentate, 
or  shaU'pass  over  the  seas, and  there  shall  voluntarily  serve  any  such 
foreign  prince^  8;c,  not  having  before  his  or  their  passing  taken  the 
oath  prescribed  in  that  act  before  the  customer,  comptroller  of  the 
port,  haven,  or  creek,  or  their  deputy  oir  deputies,  or  being  a  gentle* 
man,  or  of  higher  rank,  or  hath  born  office  of  a  captain,  ii^utenant, 
or  other  place  in  the  camp  shall  pass,  fye.  before  he  hath  taken  the 
oath^  and  given  bond,  8^e.  it  is  felony. 

<<  The  trial  shall  be  in  the  county  where  the  offbnse  is  committed, 
viz.  the  place  of  his  departure,  tho  that  be  but  part  of  the  offense, 
and  therd  theyf  shall  inquire  of  the  rest  of  the  offense  committed 
beyond  sea,  ViV.  his  service  there. (m) 
.  <<  The  offender  hath  his  clergy.  - 

«  No  corruption  of  blood  nor  loss  of  do^en" 

By  the  statute  of  dl  Jai^  cap.] ^6.  <^All  persons  who  acknow- 
ledge or  procure  to  be  acknowledged  any  fine  or  fines,  recovery  or 
recoveries;  deed  or  deeds  enrolled^  statutes  or  recognizances,  bail  or 
Judgment,  in  the  name  of  any  person  or  persons  not  privy  or  con* 
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senting  to  the  same,  and  being  t}ierbof  iawftilly  conyicted  or  attaint, 
shall  incur  the  penalties  of  felons  without  benefit  of  clergy. 

^*  No  corruption  of  blood  nor  loss  of  dower/* 
.  A  bail  taken  befo|e  -a  judge,  is  not  a'  ball  within  this,  statute 
tilt  it.  be  filed  of  recofdj'and  if  it  be  not  filed,  the  acknowledging 
thereof  in  another's  name  makes  not  felony,  but  a  misdemeanor 
only.(*)  t  / 

The  statute  of  21  Jac.  cap,  21.  for  murdering  bastard  cbiMren: 
thi^  I  shall  resisrve  to  the  title  of  evidence,  Pari  II.  cap,  39.  quod 
vide  ibidem. 

And  thus  far  of  felonies  in  the  time  of  king  Jamei. 

In  the  time  of  kin^  Charled  1. 1  find  not  any  any  new  [  697  ] 
enacted  felony.  ,.../'  * 

I  therefore  come  to  the  time  of  king  Charles  Il.(t)      .    ~ 

(•)  Bnt  thii  u'tinee  made  feloDj  by  4  ^  5  W:  ^  IL 

(t)  Here  the  menoeertpt  break*  off,  oar  aathor  haTinff  proceeded  po  fiuther;  but  to 
render  ihe  work^more  completevit  is  thought  proper  to  sobioiii  an  aotioant  of  the  several 
felonies  #hich  have  been  enacted  sinc^  that  time,  bj  which  it  will  appear,  that  latter 
times  have  been  no  less  fruitfid  in  multiplying  capital  panishments^  than  former  ones 
were. 


Feloniss  snactkd  in  the  time  or  Kma  Chasles  IL 

•  •        -»  ■ 

I.  Transporting  wool . 

By  1,3  4r  t4  Car,  3.  cap,  18.  it  is  made  ielony  to  transport  wool  ont  of  England^ 
Watett  or  Ireland;  bat  by  1  SfS  W.3,  tap,  36,  the  making  it  felony  is  repeald,  and  it  is 
rednced  to  a  misdemefmior,  whiofa  by  that  and  later  statates  is  sabjeeted  to  severe 
penalties.'  ^ 

IL  Coveniry^s  act  concerning  dismembring  or  disfiguring. 

By  SS  4r  3d  Car,  3.  cap,  I.  if  any  shall  of  JnaHee  forethpaght,  and  by  lying  in  wait, 
nnlawftilly  cot  oat  or  dSeable  the  tongue, 

Pot  oot  an  eye, 

Slit  the  Boee, 

Cat  off  a  nose  orjip, 

Or  cut  offer  disable  any  limb  or  member  of  any  other  person,  with  intention  to  maim 
or  disfigure,  thily, their  oocmseUors,  aid(9rs,and  abetters,  stiall  be  gnilty  of  felony  without 
benefit  of  clergy. 

Attainder  on  this  statate  shall  not.work  any  corrttptioi^  of  blood  or  forfeiture. 

Sir  John  Coeenlry,  a  member  of  the  honse  of  ooaunons,  had  a. little  before  been  as- 
saulted in  the  street,  and  his  nose  slit,  which -gave  oocasioa  lo  the  making  this  act, 
w  bich  from  him  was  called  Cooeidnfc  act 

Upon  this  statute,  Cofcs  and  ¥h!Mama  were  condemned  and  executed  at  SuffM 
assixes,  6  ^so.  L  for  slitting  the  noee  of  Mr.  Criape.    See  StaU  Tr.  VoL  VI.  ji.  313.  - 

III.  Maliciously  burning  etacks  of  corn,  or  killing  cattle  in  the  night 

By  33  4*  33  Car,  ^cap,  7.  Whoever  shall  in  the  night-time  maliciously,  onlaw folly, 
and  willingly,  bora  any  stacks  of  corn,  hay,  or  graio,  barns  or  other  houses,  or  buildings, 
or  kilns. 

Or  shall  in  the  night-tinie  maliciously,  unlawfttlly,  and  willingly,  kill  or  destroy 
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to  chuse  traiui|MNtmtiob  for  wven  yean. 

AtUinder  oo  this  aet  ihtU  Bot  work  conniption  of  Uood,  Iom  of  dower,  or  dMherisoa 
of  the  tieir* 

^^  * 

During  the  short  reign  of  king  Jamss  IL  J  do  not  find  any  ntm 

enwted  felony* 

FxLOinKS   XNA.CTEIX  IN  THE  TIME   OF  KOfa  WlIXTAM    lU. 

L  Personating  bull. 

By  4  W.  4  JIf.  eip.  4.  PeraoQatiii^  another  hefbre  those  who  have  anthoritj  hj  that 
act  to  take  bail,  so  aa  to  make  him  habte  to  the  (layment  of  any  snm  of  moiiej  in  that 
poit  or  action,  is  made  ftlony. 

r  698  ]  II.  Counterfeiting  lottery .  tickets. 

By  5  4r  6  IT.  4r  Jl£  ^f* 7. 6  Aim,  tap, A,  IS  iiim.  sees.  Leaf. 9. fMt.9.  eajk  9. 5  fiKea.  L 
ff.  3  4r  9*  7  Qto.  1.  eaj>.  SO.  The  forgmg  or  counterleitiDg  the  tickets  in  the  eerenl 
btteries  appointed  by  the  said  aets, 

Or  standini^  orders  or  reeeipts  given  out  in  pnrsnanoe  of  the  said  acta» 
'  Or  altering  the  number  or  principal  sum  tliereoi^ 

Or  coi^Dter&iting  the  hand  of  any  person  to  sucn  order. 

Or  the  bringing  any  such  forged, ticket,  ifc,  (knowing  it  to  be  so)  to  the  mmDager^ 
4rc.  with  intent  to  defraud  his  majesty  or  any  contributor,  ii  made  feliuxy  without  bfmefit 
of  clergy.  ^         . 

III.  Counterfeiting  the  stampst 

By  5  4r6YF.  4rJlirc4E/».91. 9  jrlO  fr.<»p.95.8ilnli.Mp.9. 9iliia.ca|».  11  4>c«p.S3. 
10  ^nn.  cap,  19.  13  ilnn.  sess.  S.  cap,  9.  &  (Teo.  1.  cap.  3.  Forging  any  o^  the  atampi 
appointed  by  the  said  acts, 

Or  counterfeiting  or  resembling  the  inpiression  t>f  the  same  upon  any  Tellnm,  parc^ 
ment,  or  paper. 

Or  uttering,  vending,  or  selling  any  vellum,  9g^  with  euch  counterfeit  impressioo, 
kn^winf  the  same  to  ,be  io, 

Or  using  any  stamps  or.  marks  with  intent  to  defnud  the  crcwn  of  the  stamy  4iity,  it 
made  felony  without  henefit  of  clergy. 


t  . 


IV.  Counterfeiting  the  seal  of  the  Bank,  bank-notes^  t^c. 

By  7  &  8  TF.  cap,  31.  k  36.  8  &  9  W.  cap.  19.  §  36.  and  11  Ow,  1.  cop.  9.  The  iorg. 

ing  the  common  seal  of  the  bank^ 

Or  any  bank-bill  or  bank-note,  ^ .        . 

Or  erasing  or  altering  any  such  bin  or  note. 

Or  altering  or  erasing  any  indorseroent,  or  any  bank-bill  or  note. 

Or  tendering  the  same  in  payment,  kbowing  the  same  to  be  forged,  erased,  or  altered 

is  made  felony.  .      '  ' 

y.  CouDterfeitiDg  exchequer-billa 

By  7  dc  8  W.  cap,  31.  4  78.  9  W,'cmp,  9.  {  3.  5  Axm,  aip,  19. 7  ilmi,  cap.  7.  9  Am, 
cap,  7. 11  Oeo,  1.  tap,  17.  ^.19,    The  counterfeiting  exchequer  bills,^ 

Or  any  indorsement  thereon«    - 

Or  tendering  such  oounlerfeit  bills  or  Indorsement,  knowing  the  same  to  be  eouter- 
felt,  with  intention  to  defraud  his  majesty*  or  aAy  other  person,  is  $dony  without  benefit 
of  clergy. 

VI.  Blanching  copper,  ^c. 

BfQ^9  W, cap, 95.  Blanching  copper  for  sale»  or  mixing  blanched  copper  with 
•liver,  .'      .      ^ 

Or  knowingly  buying  or  selling,  or  ofiering  torsale  such,  or  any  other  malleable  mix- 
ture of  meUli  or  minerals  heavier-than  silver,  and  wearing  like  gold, 

Or  receiving,  piling,  or  putting  off  any  cnnnterfeit,  or'^nnlawfiilly  diminished  milled 
money  (not  cut  in  pieces)  at  a  lower  rate  than  it  importa^  or  ^as  coined  or  connterfeilsd 
ftr,  is  made  felony. 
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I.  Wilfully  destroying  any  ship.*  . 

By  i  Ann.  mm.  2.  Mji.  9.  had  4  Oeo,  1.  eajk  12.  It  ii  Mmj  for  uiy  captain,  matt^f, 
mariner,  or  otl^er  .officer  helonj^iiig  to  any  ship  wilfully  to  east  away,  bqrn,  or  destroy 
the  said  abip,  or  proovra  the  aame  to  be  dooe  to  the  prejadioe  of  the  owner, 

Or  for  the  owner,  captain,  Sfc.  to  do  the  like,  to  the  prejadice  of  any  underwriter  of 
the  policy  of  iitaurance,  or  of  any  miBtchant,  who  Bhall  load  goods  herein. 

II.  Receiving  stolen  goods.         ^ 

By  5  iliifi.  (Mp,  31.  Receivers  of  stolen  goods,  knowing  them  to  be  stolen,  are  declare! 
g:Qtlty  of  ihlony,  as  accessaries. 

IIL  Assaulting  a  privy  counsellor  in  the  execution  of  hia  f  699 1 

office.  ^        -^ 


B^  f9  Ann,  cap.  6.  It  is  felony  withoat  benefit  of  clergy  to  assault,  wound,  or  attempt 
to  kill  a  pri?^  connselkMr  in  the  ezMiAion  of  his  offioe. 
The  occasion  of  making  this  met  see  9uprm  p,  230.  m  nsMs . 

IV.  Counterfeiting  the  seal  of  the  Sonth-Sea  company^  Souih-Sta 

.  ,    -         '        bonds,  ifc.  .    . 

By  9  Ann.  cap.  9L  It  is  felony  without  Jienefit  of  clergy  lo  foffe  of  OMUterfoit  Ihi 
eommon  seal  of  the  S^utK-Seu  company. 

Or  to  forge,  counterfeit,  er  alter  any  of  their  bond^p 

Or  knowingly  to  tender,  or.  o&u  to  dispose  of  the  saaM,  with  bteat  to  deftand  any 
person,  see  6  Oto,  I.  ostp .  U.  ' 

V.  Making  an  hole  in  a  ship,  or  stealing  any  pump  froma  ship. 

By  12  ilnii.  cop.  18.  made  perpetual  by  4  Geo,  I.  tap,  IS.    The  making  any  hole  in  a 

Mp  in  dist»esa, 

Or  stealing  any  pump  belonging  td  such  ship,  or  aiding  or  abetting  thereto, 

Or  wilfhlly  doing  any  thing  tending  to  the  immediate  loss  of  such  ship,  is  made  felony 

intliout  benefit  of  clergy^ 

i^ELONIES  BNACTED   IN  THB   TJMB    OF  KiNO   GXOHOE    I. 

I.  Concerning  riotous  assemblies. 

By  1  G€0: 1.  Mp.  5.  (which  is  for  the  nlost  part  copied  from  an  expired  act  of  1  JKsr. 

tap,  19,)  if  twelve  persons  or  more,  being  unlawfully  and  riotously  assembled,  shall  so 
continue  together  to  the  number  of  twelve  for  thjs  space  of  one  hour  after  proclamatioa 
made  to  depart,  such  contimiance  is  made  felony  without  benefit  of  clergy ; 

As  also  to  oppose  or  hinder  the  reading  the  proclamation, 

Or  to  continue  to  the  number  of  tWeiye  for  one  hour  after  such  hinderanoe  so  madc^ 
having  knowledge  thereof.  . 

By  the  same  act  it  is  felony  without  benefit  of  clergy  for  any  persons,  unlawfully  and 
tiotously  assembled,  with  force  to  puU  down,  or  begin  to  pull  down  any  oburch,  or  chapel, 
or  building  for  religions  worship  allow'd  by  the  toleration  iM^ti  Or  any  dwollingJioiMB, 
barn,  stable,  or  other  out-house. .. 

II.  Maliciously  burning  any  wood'or  copf)ic6. 

B^  1  Geo,  1.  cap,  48:  and  S  Geo,  1.  eap^  16.  It  is  felony  for  any  person  malioioosly  to 
set  on  fira  oc  barn  any  wood,  underwood,  or  ooppioe,  or  any  part  tlwroQ£ 

III.  Returning  from  transportation,  taking  a  reward  for  helping  to 

stolen  goods,  fyc. 

By  4  Geo,  1,  emp,  11,  If  any  offender  ordered  for  traosportatioo  beyond  sea  shall  retun 
to,  or  (by  fi  GttK  \,  cap.  33.)  be  found  at  large  in  Great  Britain  or  Ireland^  without  some 
lawfai  cause  before  the  expiration  of  his  term,  without  lioenee  from  his  maj<9ty,  ho  shaB 
be  guilty  of  ieiony  without  benefit  of  clergy. 

Bj  the  same  statute,  whoever  shall  take  any  money  or  reward  under  pretence  of  help- 
ing any  pemo  to  stolen  goods,  unless  he  affrehend  the  nloiit  and  give  evidence  against 
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htmatbtt4ri«l,«lianb6gi»ilt7oflelan]r,«id%li«Bs9fo  in  the  mom  mnner  as  if  it 
bad  itolen  them  bimfeeU^  with  aoch  circniMUuicea,  as  the  aame  w«re  lAoleB. 
Upon  thU  clauM,  Jwmthmm  Wild  waa  eaEeettled»  10  G#0. 1. 

IV.  ConnterreitiDg  army  debentures. 

Bj  5  Oe§.  heap.  14. 6  6m.  1. cmfu  17. 9  Cfeo.  1. cap.  5.  It  ia  felony  wjtboa* 
dergy  for  any  penon  to  alter  or  counterfeit  any  atmy  debentnraa, 
Or  ^aodnlenUy  to  laaoe  out  any  cytber  than  for  the  anma  certified  by  the 

r  700  3  V.  Coanterfeiting  Souih-Seit  receipts  or  warrants,  4"^ 

By  6  Geo.  1.  cap,  11.    It  ia  made  felany  witboot  benefit  of  tlergj  fir  aof 
one  to  alter,  forge,  or  ooonterfett  any  SauihJSea  receipt  for  a  aobeeriptian  io  the  atociE, 
Or  warrant  for  a  dividend, 
Or  any  indorsement  or  writing'  thereon. 
Or  knowingly  to  tender  or  offbr  to  dispoee  of  the.  aamn  with  intent  to  defined  any  a» 

VI.  Counterfeiting  the  seal  of  the  two  assurance  companies. 

By  6  Oeo.  1.  cap,  18.  The  coanterfeiting  the  corpoVationaeal  of  either  of  the 
eompaniee,  now  known  by  the  namea  of  th»  J^eyai  Exckange  and  the  Londam 
Or  altering  any  policy,  bill^  btrnd,  or  other  oMigation  nnder  their  common^ 
Or  knowingly  pairing  away  tnch  policy,  dtc.  or  demanding  the  moneys 
felony  without  benefit  or  clergy. 

VII.  Maliciously  spoiling  the  garments,  of  any  persons  in  the  streets: 

•   By  6  (Tco.  1,  cap,  9S,  The  wilful  and  maliciiooa  tearing,  apoiling,  cnitin^f,  bamii^,  or 
defeiiung  the  garmenta  or  ctothea  of  any  penon  in  tlie  atreets  or  highwaya  ia  felony. 

VIII.  Smuggling. 

By  8  Oto,  1.  cap,  18.  If  any  peraona  above  the  nftnber  of  fi?e  canying  olienaive  uima. 
Of  being  in  diaguiae,  ahall  be  found  paaaing  with  foreign  gooda  from  any  ahip  withont 
due  entry  and  payment  of  the  dntiea, 

Or  ahall  forcibly  reaiat  any  officer  of  the  cnatoma  or  elciae  in  the  aeiaing  ran  goodi^ 
they  ahall  be  goilty  of  felony..  " 

IX.  Counterfeiting  the  name  of,  or  personating  a  proprietor  for 

transferring  stock,  ox  receiving  dividends.  ^ 

By  8  (7ae.  1.  cap.  32.  To  counterfeit  the  name  of  any  proprietor, 

lx>  forge  or  proeure  to  brfofoed,  or^wiHuUy  to  aot  amd  aaaitt  in  Urging  a  letter  ef 
attorney,  or  othier  inatrument  to  iranafer  any  ahare  in  the  oapita|  atock  of  aay  oorpom- 
tion  eatabliabed  by  apt  of  pnrliament. 

Or  to  reoeiTe  any  annuity,  or  difidend  attending  anch  ahare. 

Or  falaly  to  peraonate  any  proprietor.for  the  purpoaea  aforeaaid,  ia  felony  withont  bene- 
fit of  clergy.* 

X.  The  like  as  to  annuity  orders. 

By  9  Oeo.  1.  cap,  13.  To  do  the  like  with  relation  to  any  annuity  order,  ia  m«de  feiqny 
without  benefit  or  clergy. 

XI.  The  fValtham-hlack  act  against  appearing  in  disguise  in  any 
forest,  fyc.  unlawfully  hunting  deer,,  robbing  any  warren^  destroy- 
ing fish)  maiming  cattle,  destroying  trees  in  any  avenue,  4*^.  firing 
houses,  stacks  of  corn,  fyc.  maliciously  shooting  at  any  person, 
sending  threatening  letters,  ^£. 

By  9  Oto.  1.  cop.  33.  continued  by  13  Oeo.  1.  cap.  30.  and  6  Geo,  3.  m^  37.  till 
Sept.  1. 1736,  and  from  thence  to  the  end  of  the  next  aeaeioo  of  parliament,  it  is  made 
felony  without  benefit  of  clergy,  for  any  penon  armed  witb  offenaive  weaponsi  and  haT. 
ing.hia  face  blacked,  or  otherwise  diaguiaed,  to  appear  in  any  foreat,  ehaae,  park,  &c.  or 
in  any  high  road,  open  heath,  common,  or  down, 

Ot  unlawfully  and  wilfblly  to  hunt,  wound,  kill,  or  steal  any  red  or  fellow  deer. 

Or  unlawfully  to  rob  any  warren,  ^. 

Or  taatei^  any  fiah  out  of  any  rirer  or  pond, 
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Or  uiUawfhlly  to  break*  dov^  the  head  or  raoimd  of  any  fialupoad,  wbenby  the  fiah 
■ball  be  lost  or  deatrojed, 

Ot  pnlawfolly  and  maliclonaly  to  kill,  maim,  or  wound  any  cattle. 

Or  to  cnt  down,  or  otherwise  destroy  any  trees  planted  in  any  aYenne,  or  growing  ia 
any  garden,  orchard,  or  plantation  for  ornament,  shelter,  or  profit. 

Or  to  set  fire  to  any  nouse,  bam,  or  oot-lioase,  hoTel,  cock,  moW|  or  stack  of  com* 
■traw,  faay,  or  wood« 

Or  maticioysly  to  sbbot  at  a^y  person  in  any  dweUingJiouse  or  other  place. 

(  Ufon  i^  eiauu  Edward  Arnold  loes  eoMnci^d  at  Sorrey  toif ^smet,  1733-4,  /or 
^hooimg  at  lord  Onslow,) 

Or  knowingly  to  send  any  letter  without  any  name,  o^  signed  with  a  fieti^ 
tiods  name,  demanding  money,  venlsOn,  or  other  valuable  tiling,  T  701  J 

Or  forcibly  to  rescne  any  person  being  lawfiilly  in  cnstody  for  any  of  the 
oiflBBnees  befor»>mentioned. 

Or  to  procure  any  person  by  gift  or  promise  of  money,  or  other  reward,  to  join  in  any 
sach  nnlawfnl  act.  ' 

No  attainder  on  this  act  shall  work  oorruptton  of  Hood,  loss  of  dower  or  forftiture. 

This  act  was  occasioned  by  the  devastations  lind  injuries  then  latehr  committed  in  a 
violent  manner  by  several  persons  near  Waltham^  who  bad  appeared  blacked  and  dis< 
^ised  in  the  chases,  fiuresU,  Sfc  ^d  was  ftom  thence  called  the  WaUiamMack  acL 

XII.  Concerning  the  pretended  privilege  of  the  Mint  in  Sauthwark. 

JRj  9  Geo.  1.  cap,  S8.  If  uiy  person  shall  within  the  place  commonly  called  the  VRnt^ 
or  the  pretended  umtts  thereof,  wilfully  obetrnct  any  person  serving  or  endeavouring  to 
serve  or  execute,  any  will,  warrant,  or  legal  prooess,  Cfe, 

Or  jhall  assault,  or  abuse  any  persoh  for  having  so  done,  whereby  he  shall  receive  any 
damage  or  bodily  hurt; 

Or  Aall  oppoae  any  officer  of  justice,  or  person  aiding  such  oflioer  in  the  execotioii 
of  any  writ,  warrant,  or  ptcocess,  iee.  or  shall  be  abetting  thereto;  ^ 

Or  shall  reeoue,  or  knowingly  harbour  or  oonceal  any  prisoner  taken  upon  such  pro* 


Or  shall  presume  to  exereiie  any  unlawful- jurisdiction  for  supporting  the  pretended 
privilege  within  the  said  place,  such  offender  shall  be  adjudged  guilty' of  (elony,  and  be 
transported  fov  seven  years. 

And  if  any  per^ran  Wearing  any  visard,  ffc,  or  having  his  face,  or  body  disguised,  shall 
join  or  abet  any  riot,  or  oppose  the  execution  of  any  legal  process,  4rc.  within  thelimitfi 
aforesaid,  such  offender  shall  be  adjudged  guilty  of  felony  without  tenefit  of  dergy. 

And  every  person  aiding  et  abetting,  concealing  or  harbouring  such  disguised  person, 
shall  be  Adjudged- guilty  of  felony,  and  be  transportsd* 

XIII.  The  tike  with  respect  to  fTapping,  Siepnejfj  fye. 

By  11  Ow.  1.  cap*  39.  The  sameproviaion  is  made  against. moot  of  the  said  offenses, 
if  committed  within  the  hamlet  of  Wapping^  Stepney^'ar  any  other  place  within  the  bills 
of  mortality,  whereof  presentment  shall  have  been  made  by  the  grand  jury  at  a  general 
or  quarter<4essions. 

XIV.  Counterfeiting  East-India  l>onds,  or  indorsements  thereon,  or 

on  South- Sea  bonds,  fyc. 

By  19  Geo.  1.  eep.  39.  Whoever  shall  ibrge  or  counterfeit^  or  wilfully  assist  in  ibrg- 
injr  or  counterfeiting  the  name  or  hand  of  the  accountant-general  of  the  court  of  chancery, 
the  register,  clerk  of  the  court,  reportofficO,  or  any  of  the  cashiers  of  the  bank  o£Eng» 
kad,  to  any  certificate,  report,  4r«. 

Or  any  JBost-Adta  bond  or  indorsement  thereon; 

Or  any  indorsement  on  any  SoutkJSia  bond,  shall  be  adjudged  guilty  of  felony  without 
benefit  of  clergy. 

XV.  Assaulting  any  master  woot-comber,  weaver,  maliciously  break- 

ing tools,  ^c. 

By  19  O§o.  1.  cap,  34.  If  any  person  phall  Assault  any  master  wooUoomber,  or  master 
wstrer,  or  other  person  oonoemed  in  the  woollen  manufiicture,  whereby  he  shall  receive 
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muf  bidily  liart;  ftr  aotoompijiaf  ^■^"*^*'7  MKhlHqfal  by-hwa*  4^.^«  t»  |jU  «ct 

Or  than  wrhe  or  wmd  aaj  tkmUMimg  letter  to  radi  pen«i  for  noC  empljijig- 
indi  iUeftl  bj-fewii,  or  with  sny  demaoda  or  preleoan  of  hia  workmen,  or  oUiers  em- 
pbjed  kj  hiB[i  in  the  wooflen  nMBo&ctiire,  he  aheil  be  deemed  foilty  of  fekmj,  and  be 
trenaported  for  aeren  Tcata. 

If  an  J  peraoa  aball  malicioiialy  cut  or  deatroj  any  woollen  fooda  in  the  loon  nr  o« 
the  rack ; 

Or  ahall  deatror  any  raek  oo  which  aach  node  a|ie  hanged  in  order  to  dry; 

Or  ahall  wilfblfy  bmk  any  toola  oaed  in  the  makinf  anch  wooUen  goodai,  not  htmag 
the  eonaent  of  the  owner  ao  to  do; 

Or  ahall  break  or  enter  by  force  into  any  honae  or  ahop  by  nigfat  or  bjr  daj  Ibr  am 
of  the  parpoaaa  tfoccatid,  aoeb  ^Sender  ahall  be  adjudged  goiUy  of  fekny  withooft  beneft 
of  clergy. 

i 

r  702  1    FsLovnes  efactsd  in  thb  tims  of  King  Gso&«jb  II. 
L  Malicioasly  breaking  down  turnpikes. 

By  1  Oeo.  3.  cm.  19.  5  Om.  2.  cap.  33.  8  Oto.  2.  cap.  30.  It  if  made  folooy  witfaonl 
benefit  of  clergy  for  any  peraon  maltciooaly  to  break  down  or  deatroy  any  turnpike-gate 
or  other  fence  belonging  to  anefa  tnmpike  eroded  to  prevent  paaaei^gen  from  pawaiqg  br 
without  peyiog  the  toU,  or  foreeably  to  reaeoe  any  peraon  lawfolly  In  «iiatody  for  wutk 


Attainder  by  thia  act  not  to  work  oormption  of  Uood,  kea  of  dower,  or  forfoitore. 

II.  Forging  of  deedsi  steaKng  bonds,  ^. 

By  2  Geo.  2.  cap.  25.  The  forging  or  connterfeitiQg,  or  proeving  to  be  fori^ed  or 
noonlerfeiied  any  deed,  will,  bend,  writing  obligatory,  bill  of  exchange,  promiaaory  note 
for  payment  of  money,  the  indoraement  or  Maigiunent  of  any  biU  of  eschaoge,  or  pn^ 
miaaory  note  for  payment  of  inoney,  or  any  acquittance  or  receipt  for  money  or  goodi, 
or  .knowingly  to  utter  or  pobliah  aa  true  any  forged  deed,  4fC.  with  intention  to  defraud 
ftny  peraon,  ia  folony  without  benefit  of  clergy. 

By  the  aame  atotuto  to  eteal  or  teke  by  robbery  any  bonda,  notea,  ordera,  taUiea^  4^ 
ia  felony  of  the  aame  nature,  and  in  the  pame  degree,  aa  if  the  mbney  aecufed  by  anch 
bonda*  ifc,  and  remaining  unaatiafied,  bad  been  atoien  or  token  by.  robbery. 

Thie  act  ^aa  made  to  continue  dnly  for  five  yeara  from  29  Jima  X729,  and  fitm  tfaenec 
to  the  end  of  the  then  next  aeaaiooa  of  parliament 

III.  Stealing  lead,  iron,  ^c,  fizt  to  ai^y  bouse  or  building. 

By  4  Oeo.  2.  cap,  32.  To  ateal,  rip,  cut,  or  bceak  with  intent  to  .ateal  any  lead,  iron 
bar,  iron  gate,  iron  paliaado,  or  iron  rail,  fixtod'  to  an>  dw|rfling.houae  or  ptiaer  bolldi]^ 
oaed  with  auch  dwelling-houae,  or  fixed  in  any  garden,  orphard,  court-yard,  fence  or 
outlet,  belonging  to  any  dwelUog-houae  or  other  buildiag  ia  felon/,  and  ao  it  ia  in  the 
aiden  and  abettera;  and  anch  aa  ahall  buy  or  receive  iuch  lead  or  iron,  knowin|r  the 
aame  to  be  atolcQ. 

IV.  Assaulting  with  an  intent  to  rdb. 

By  7  Oeo.  2.  cap.  91.  It  ia.made  folpny  with  any  ofienaive  weapon  or  inatrument  on* 
lawftdly  and  maUcioo«ly  to  asaault,  or  by  menacea,  or  by  any  foreeaUe  or  violent  man- 
ner to  demand  any  money,  gqode  or  diattela  of  any  perabn,  wiih  a  felonioua  intent  to 
commit  robbery  on  auch  peraon.  '  ' 

V.  Counterfeiting  the  acceptance  of  a  bill  of  exchangOi  or  any  ac* 

countable  receipt. 

By  7  Geo.  2.  cap.  22.  If  any  peraon  ahall  fiilaly  make,  alteri  forge,  or  counterfeit^  or 
cauae  of  procure  to  be  oount^r&itod,  ^c.  any  accepUnce  of  any  bill  of  exchange,  or  tbe 
number,  or  principal  aum  of  any  accountoble  receipt,  for  any  note,  bili^  or  other  aecnrity 
for  payment  of  money,  or  kny  warrant  or  order  for  payment  of  money,  or  defivery  of 
goods,  with  intent  to  defraud  any  peraon,  or  aball  with  auch  intent  knowingly  utter  or 
publiah  the  tome  aa  true,  he  ahall  be  deemed  guilty  of  folony. 

[For  the  continuation  of  foloniea  enacted  aince  the  7  Goo.  3. 9oap.  711,  4rc.] 
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CHAPTER-  LXV. 

cbrtaik  oensrax.  obsertatfons  cokcbrnino  felonies  by  act 

^  6f  parliament. 

I.  Generallt,  if  an  act  of  partiament  bd^that  if  a  nuin  commit 
such  an  act,  he  shall  have  judgment  of  life  and  member,  this  makes 
the  offense  felony,  and  this  was  ordinarily  the  clause  Used  in  antient 
statutes,  as  Westm.'  2  cap.  34:,(a)  14  B,  ^.  cap.  10.  S^Q  E.  3.  cap,  3. 
13  R.  2.  cap.  3.  fyc.  Co.  P.  G  cap.  ^9.  p.  91. 

9.  And  consequently  there  ensued  thereupon  comiptiott  of  blood, 
eschete  to  the  lord,  and  the  \rife.'s  loss  of  dower. 

3.  Bat  yet  there  may  foe  and  frequently  are  in  acts  of  parliament, 
making  new  felonies,  provisioiis,  that  there  shall  be  no  corruption  of 
blood,  disherison  of  the  heir,  or  loss  of  dower;  and  this  is  done 
socn^tim^s  by  enacting  woirds,  as  in  1  Jdc.  cap.  31.  for  going  abroad 
with  a  plague^re,  sometimes  by  a  proviso,  that  it  shall  not  extend 
to  corruption  of  blood,  loss  of  dower,  ^c.  as  8  Eiiz.  cap.  3.  5  Eliz. 
cap.  14.  and  ^metimes  by  Ih^  words  saving  to  the  wife  her  dower, 
and  to  the  heir  his  inheritance^  as  upon  the  statute  of  1  Jac.  cap^  12. 
for  witchcraft. 

4.  But  notwithstiinding  such  a  clause,  the  king  shall  have  the 
forfeiture  of  bis  lands  during  his  life,  and  also  his  goods,  for  no 
Machete  can  come  to  the  lord,  where  the  inheritance  is  saved  to  the 
heir. 

5.  But  by  a  special  clause,  forfeiture  of-  goods  as  well  as  of  lands 
may  be  provided  against,  as  in  the  act  of  I  Jac.  cap.  31.  of  going 
out  with  a  plague^sore.     Co.  P.  C.  cap.  6.  p.  47.  and  cap.  28:  p.  90. 

6.  A  saving  or  exclusion  of  corruption  of  blood  doth 
Virtually  make  the  heir  inheritable,  and  saves  also  the  [704  J 
woman V  dower.     Co.  P.  C.  cap.  28.  super  stalut.  1  Jac. 

tap.  31.  * 

7.  By  an  act  making  a  new  felony,  clergy  is  not  excluded  from 
the'offeudeir,  tvithout  special  words.  Co.  P.  C.  cap.  19.  p.  73.  super 
siatut.  8  H'  6.  cap:  12.  against  stealing  records. 

8.  In  all  acts  making  a  new  treason,  felony,  or  misprision  of  trea- 
son, peers  are  to  have  their  trial  by  their  peers,  tho  no  special  clau^ 
enacting  it.  Co.  P.  C.  cap.  27.  p.  89.  super  siatut.  1  Jac.  6.  cap.  11. 
for  marrying  two  husbands.  .         v.     . 

9.  An  act  making  any  o^ense  to  be  a  felony,  tho  it  speaks  not  of. 
accessaries  bffore  or  aflerj  yet  they  are  impliedly  coiitained.(6) 

10.  Nay,  altho  the  statute  makes  an  offense  to  be  felony  in'  them 
that  commit  it,  their  counseRors,  procurers,  and  abetters,  to  be  felons, 
and  speaks  nothing  of  accessaries  after  $  yet  by  the  opinion  of  my 

(«)6ee9Co.Ai4litf.  434.  (6)  Co.  P.  C.  p.  59. 
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lord  Cokty  receiTen  and  accessaries  after  are  alsd  Tirtaall^  im[ 
as  in  the  statate  of  fFesin^.  2.  in  rape,  Co*  P.  C.  cap.  19.  p,  72.  up<m 
Uie  statute  of  3  H.  7.  cap.  2.  for  carrying  away  women,  Co.  JP.  C 
cap.  12.  <p.  61.  upon  the  statute  of  5  H,  4.  cap.  4.  against  iDQltipii- 
cation,  Co.  P.  C.  cap.  20.  p.  74.  upon  the  statute  of  1  Jae.  cap.  12. 
of  witchcraft,  Co.  P.  C.  cap.  ^,  p.  45.  in  Jijnt,  tho  Stamford  be  of 
another  opinion.(c) 

11.  An  act,  that  makes  an  offense  by  name,  as  rape,  4*^.  to  be 
felony,  virtually  'make»  all  thai  are  pres^ni,  aiding,  and  assisting 
principals,  tho  one  only  doth  the  fact^tho  as  to  point  of  clergy  ia 
some  cases  it  differs;  dt  quo  paatea. 

12.  An  act,  which  makes  the  offender,  his  counsellers  and  abet- 
ters, guilty  of  felony,  yet  regularly  makes  not  the  counsellers,  pro- 
curers or  abetters  principals,  unless  present,  but,  if  they  be  absent, 
leaves  them  in  the  condition  of  accessaries  before^  as  upon  the 
statute  of  1  Jae.  cap.  12.  of  witchcraft,  and  other  statutes  of  that 
kind,  unless  in  express  words  it  makes  them  all  principals,  as  is  done 
by  the  statute  of  3  H.  7.  cap.  2.  Co.  P.  C.  cap.  12.  j9.  61.  the  oniy 
instance  of  that  kind. 

13.  In  an  act  limiting  a  second  offence  to  be  felony,  bat 
[705]]  the  first  only  a  misdemeanor,  there  must  be  two  things  to 
make  the  second  offense  felony,  viz.  1.  A  judgment  given 
for  the  first  offense.  2.  The  second  offense  must  be  committed  after 
the  judgment  for  (he  first,  otherwise  it  .makes  not  felony,  as  in  case 
of  forgery  upon  the  statute  of  5  Elit.  cap.  14.  Co.  P.  C.  cap.  75. 
p.  I72.,(r/)  and  upon  the  statute  of  1  Jac.  cap.  12.  of  witchcraft 
Co.  P.  C.  cap.  6.  p.  46.  2  Co.  Instii.  p.  468. 

14.  Therefore  where  those  and  some  other  statutes  speak  of  a 
second'  offense  after  a  conviction  of  a  former,  it  is  not  intended 
barely  of  a  conviction  by  verdict,  unless  judgment  be  given  upon  it 
Co.  P.  C.  p.  46. 

15.  An  act  making  a  felony^  and  limiting.it  to  be  tried  in  the 
bounty  where,  the  party  is  apprehended,  unless  there  be  negative 
words,  and  not,  elsewAere,  19  bMi  cutnulative,and  he  may  be  iridicted 
where  the  offense  wascommitted,  as  upon  the  statute  of  1  Jac.  cap 
11.  marrying  a  second  husband  or  wife,  Co.  P..  C.  cap.  27.  p.  &S. 
and  upon  the  statute  of  7  ff.  7.  cap.  1.  and  3  H.  8.  cap.  5.  soldiers 
departing.    Co.  P.  C.  cap.  26.  p.  86,  S^.         < 

16.  A  second  statute  enacting  the  same  offense  to  be  felony,  that 
was  so  enc^ted  before,  with  some  alterations  is  but  cumulative,  and 
no  repeal  of  the  former  act}  as  the  statute  of  3  ^.  8*  cap.  5.  of  soldiers 
making  their  departure  wittiout  the  licence  of  the  king's  lieutenant 
felony  (where  the  act  of  7  H.  1.  cap.  1.  makes  it  felony,  if  without 
the  captain's  licence,)  yet  repeals  not  the  former,  because  it  is  but  an 
affirmative  act ;  so  39  Eliz,  cap.  4.  for  banishing  incorrigible  rogues 
is  not  taken  away  by  1  Jac^  cap.  7.  which  adds  burning  in  the  shoul- 
der, and  sending  them  to  their  last  habits^tion.    ^ 

ie)  Stamf.  P.  Cr.  foL  Ai.h,  {d)  Vidt  tupr^  p.  e85. 
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17.  If  one  statate  be  gr^tft^d  up^on  another  statute  relative  to  it  ia 
order  to  the  better  execution  of  a  former  statute^  if  the  former  be 
repealed,  the  latter  is  thereby  virtually  repealed,  as  the  statutes  of 
ZMhoxirera(e)  being  repealed  by  5  Eliz.  cap,  4.  the  statute  df 

3'.  H.  6.  cqp,  1.  making  congregations  Of  masons  felons  is  [  706  j 
thereby  repealed.(/)     Co.  P.  C.  cap.  35.  p.  49.  ^ 

18.  If  a  statute  be  but  temporary  and  discontinued,  and  then  .re«v 
vived  by  a  new  act  of  parliament;  or  if  a  statute  be  made  touching 
a  new  felony,  and  repealed  and  re-enacted,  the  conclusion  of  the 
indictment  contra /ormam  siatuiprum  is  good;  but  the  best  way  is 
to  conclude  contra /ormam  atatui.  in  hxijuamodi  casu.edit,  ^pravi$. 
with  an  abbreviation,  because  in  construction  ^f  law  it  shall  be  taken 
either  statuii  or  atatutorumy  which  may  best  maintain  the  indict- 
ment  in  point  of  law.(^) 

1 9.  A  statute  making  a  new  felony  of  an  offense^  that  consists  of 
Hn  act  partly  in  the  kingdom,  and  partly  out  of  the  kingdom,  and 
limiting  it  to  be  tried  where  the  offense  is  conunitted^  shall  be  con* 
8trned  to  be  Where  that  part  of  the  offense' is  committed,  that  is  with- 
in the  kingd6m,  as  upoa  the  stc^tute  of  1  Jae.  cap.  d.  ptissiog  the  sea, 
and  serving  a  foreign  prince^  without  taking  the  oath  of  obedience, 
shall  be  tried  in  that  county  where  the  part  was  that  he  passed  the 
sea.     Co.  P.  C.  cap.  23.  p.  80. 

.  .20.  An  act  making  a  new  felony  extends  not  to  to  infant  under  the 
age  of  discretion,  i)iz.  fourteen  years  old ;  but  if  he  be  of  that  age,  it 
binds  him.    Plowd.  Com.^  465.  a.  Eyaton  and  Stu(Pa  case. 

21.  Whether  the  word  king  is  personal  to  the  then  king,  or  extends 
to  his  successors  in  acts  of  parliament?  It  is  true  in  grants  of  judicial 
or  ministerial  offices  that  concern  administration  of  justice,  as  judges 
or  sheriffs,  a  grant  of  such  an  office,  durante  beneplacito  regia^  is 
simply  determined  by  the  king's  death.     12  Co,  Rep.  p.  48.    Nay 
the  grant  of  a  judicial  office  by  the  king  qitam  diu  ae  bene  geaaetit, 
tho  it  be  a  freehold,  determines  by  the  king's  death ;  for  it  is  personal 
^0  the  king  that  grants  them;  but  it  is  held,  that  the  grant  of  offices 
^f  another  nature,  or  of  lands  cf^/ran/e  beneplacito  noatro 
doth  not  determine  by  the  death  of  the  king  without  some  [  707  ] 
act  or  declaration  by  the  successor  to  determine  \u    12  Cok 
Rep.  p.  48, 4^: 

But  as  touching,  acts  of  parliament,  regularly  the  word  kingexr 
teods.to  his  successor8,(A)  fmd  therefore  the  statutes  of  11  H  7.  cap. 
18.  for  service  in  the  king's  wars,  7  H.  7.  cap.  1.  for  departing  of 
soldiers,  tho.  the  preamble  seems  personal  to  that  king^  yet  (it  hath 
been  ruled)  to  include  successors,  Co.  P.  C.  cap.  26.  p.  86.  Dy.  211.  d, 
80. the  statute  of  23  H.  8.  cap.- 4.  for  J)rewers^  Noy^a  Rep.  p.  118. 

(0  93  J?.  3.  «ffD.  1 .  tnd  35  K  3.  cap.  1. 

(/)  For  this  hat  mentioned  statute  recites  m  the  gfronnd  thereof  that  the  eongregBr 
tions  of  masQiis  had  violcied  ihe  good  effects  of  the  statutes  of  Labourert. 

{g)  But  this  pieqe  of  our-  author's  advice  canaot  now  be  observed,  because  by  the  late 
acts  of  4  Geo,  2.  can,  26.  Sf  6  Geo.  2.  cap.  6.  all  indietflMuts,  iolprmaUons,  dcic.  a^e  re- 
qoired  to  be  in  words  at  length,  and  not  abbreviated. 

(A)  me  iupra,  p.  100. 


7OT  mSTORIA  PLACITORUM  CORONJE. 

Chakhtnan  and  Wright.  So  Poynin/^s  law,  10  H.  7.  in  Ireland 
for  the  manner  of  pamng  acts  of  parliament,  tbo  that  act  speaks  only 
of  the  kingf  without  mecessors^  yet  it  extends  to  his  successors,  and 
io  declared  3^4  P.  ^  M.  cap.  4.  in  Hibernid,  12  Co.  Sep.  109.  i. 
110.  a. 

And  altbo  the  power  of  altering  the  laws  of  fFales  was  a  great 
4nist  reposed  in  H.  8.  by  the  statute  of  34  H.  8.  cap.  26.  for  fVala^ 
and  was  thought  by  some  to  cease  by  his  death,  12  Co.  Rep.  p.  4& 
yet  they  durst  not  rest  upon  that,  but  it  was  specially  repealed  by  the 
statute  of  21  Jae.  cap.  10. 

A  statute  made  to  continue  during  the  'king's  pleasure,  doth  not 
detertnine  by  his  death,  linless  it  be  specially  relative  to  the  person 
of  the  king,  as  during  the  pleasure  of  the  king  that  now  tV,  or  ac- 
cording to  some  dicti  domini  regis,  M.  24  Eliz.  Moor\s  Rep,  n.  311. 
p.  176.  per  Mede;  and  therefore  it  seems  that  in  such  case  the  suc- 
cessor must  make  som^  proclamation  of  declaration  of  record  to  de- 
termine it,  before  it  be  deternlined;  its  upon  the  statute  of  8  H.  6. 
cap.  11.  for  the  manner  of  taking- apprentices  in  London^  which  was 
in  truth  the  case  in  Moor^  n.  3\\.  but  the  statute  of  ^  Eliz.  cap.  4. 
repealing  all  acts  touching  apprentices  and  labourers,  arid  making  a 
special  provision  to  save  the  customs  o(  London^  hath  quieted  that 
question. 

By  the  statute  of  8  H.  6.  cap.  24.  it  is  enacted,  ^  That  no  English- 
man  sell  to  any  merchant  alien  any  merchandize,  but  for  ready  pay- 
ment." By  the  statute  o(9  H.  6.  cap.  2.  it  is  enacted,  ^  That  notwirh- 
standing  the  former  statute  they  may  sell  for  six  months  time,  and 
this  ordinance  shall  endure  so  loi>g  as  shall  please  the  king."  It  is 
held  10  H.  7.  7.  b.  that  this  statute  remains  as  a  suspension 
£7083  of  th^  formefr  act  of  8  H.  6.  notwithstanding  the  death  of 
Henry  VI.  till  repealed  by  proclamation  by  his  successor. 

And  yet  in  case  of  capital  offenses  limited,  and  de  novo  enacted  by 
act  of  pariiament  to  continue  during  the  king's  pleasure,  it  is  not  safe 
to  proceed  upon  them  after  the  king's  death ;  and  tho  in  matters  o£^ 
misdemeanors  such  continuance  is  limited  by  acts  of  parliament,  yef 
I  do  not  remember  any  such  kind  of  limitation  in  acts  enacting  capi- 
tal offenses,  but  they  are  either  perpetual,  or  limited  to  continue  for 
a  time  certain,  as  seven  years,  j*c.  or  till  the  end  of  the  next  session 
of  parliament,  ^c. 

22.  An  act  of  parliament,  that  make^  an  offense  felony,  doth  con* 
sequently  introduce  the  punishment  of  concealing,  that  is,  misprision 
of  felony;  and  every  offense  made  felony  by  act  of  parliament,  io- 
dudeth  misprision,  aind  the  party  may  be  indicted  of  misprision  of 
felony,  and  thereupon  fined  .and  imprisoned;  2R.  3.  10,  11.  And 
yet'iu  Co.  P.  C.  pi  133.  upon  the  statute  of  33  H.  8.  cap.  1.  of  false 
tokens,  it  is  said,  where  a  corporal  punishment  only  is  inflicted  ty 
act  of  parliament)  the  party  cannot  be  fined  and  imprisonedj  whieh 
is  to  be  understood  with  two  cautions,  viz.  1.  Where  the  indictment, 
4*0.  is  grounded  for  the  same  offense  contained  in  the  statute,  and 
therefore  it  crosseth  not  the  case  of  2'/?.  3.  for  there  he  was  indicted 


HISTORIA  PLACITORUM  CORONJE. 


708 


for  misprisionj  and  not  for  felony.  ^^  Where  it  was  an'  offense  at 
common  law,  there  if  the  ind^tment  be  grounded  barely'  at  commoa 
law,  iTo  may  be  fined  and  imprisoned,  tho  the  statute  limit  a  cor* 
poral  punishment,  as  in  case  of  false  tokens  he  may  be  indicted  as  a 
cheat.(*) 

(*)  Here  our  evthor  had  irrote  the  title  of  another  chapter  Dmehing  Ptra^y,  bat  d|d 
Ipot  proceed  in  it,  perhaps  becanae  he  had  referred  what  he  thpogbt  needful  to  be  aaid  <A 
that  head  to  the  chapter  of  CUrgtf^  Part  11.  mji.  50. 
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ADDENDA  IN  NOTIS. 


Ai.  p.  270. 1 19.  RoC  Pari  11.  H.  6.  n.  43.    A  Ro^  not^t  Saoereigne  Seigneur  Ba- 

■ech^o  humbly  yoor  commnnea  of  this  ]ire«eiit  pariement,  that  where  ooeJoAit  Carpemtn 
ofBridham  in  the  ehire  ofSmtet  husbondniaii,  the  Tii  of  Fetertr  the  yere  of  yoare  noUe 
rei^ne  the  fui,  Myiogf  to  Uabell  hif  w  j9^  that  was  of  the  aj[e  of  zti  yere,  and  faadde  be 
maried  lo  hyni  but  xx  dayea,  that  they  wold  goo  Utgpdve  on  pilgremage,  and  made  to 
arraye  hir  in  hir  beat  arraie,  and  toke  hir  with  hym  fip  the  said  toune  of  Bridk^m  to 
the  tonne  of  StoughUm  in  the  said  shire,  and  there  with  woode  he  smote  tbe  said  ItabdL 
kit  wiff.on  the  h^  thai  the  brayne  wende  oute,  and  with  his  knyff  gaf  hir  many  other 
dedly  woondes,  and  sireped  hir  naked  JOaX  of  hir  ctothes^  and  toke  his  knyff  and  sly  tie 
hir  belly  from  the  brest  doone,  and  toke  hir  howels  oote  of  hir  body,  and  loked  if  she  were 
with  child.    And  thos  the  said  John  mardrid  horibly  his  wifl^  of  the  which  horibly  roar- 
dre  tbe  T%ur9day  pext  after  the  fest  of  Seint  if  morose  the  bishop,  the  yere  of  yoaie 
reiyae  by  foreseid,  the  said  Join  was  endited  byfbre  Sir  Jokn  Boku%  Kt.  Sir  ffenry  BuMte 
Kt  and  Wil.Sifdney  yonr  commissioners  of  yoor  p^es  withinne  the  #hire  fofeaeid,  and 
processe  made  out  upon  the  same  enditement  according  to  your  lawes  till  tbe  aame  Jokm 
Carpenter  was  -outlawed  of  the  said  mourdure,  and  now  gratiously  for  the  same  cause 
arreste,  and  in  your  prisone  called  the  king*s  beitchi  Please  hit  to  youre  hie  rig-ht  wtse- 
Besse  to  oonsidere  the  horrible  mordarp  foreseid,  and -by  auctorite  of  this  your  hie  court 
of  parliament  to^ordeioe,  that  the  said  John  Carpenter  may  Jw  joged  as  a  traytour.  and 
that  your  jugges  have  power  td  give  judgement  upon  him  to  be  drawed  and  hanged  as  a 
traytour,  in  eschewyng  of  such  horrible  mourdurs  in  tyme-comyng,  savying  allwayes  to 
the  lords  of  the  see  eechetes  of  his  lands  after  yere,  day  and  w^t. 
Pur  eeo  qU  eemhle  eneountre  la  libertee  de  Seint  EsgUse,  le  Roy  c'  adt^era. 
Ad,  p,  384.  U  6.  after  electa  r.  eeriptura  eaera  Cjtntraria^  for  so  Groeted  expreat  him- 
■el(  altho  these  words  are  omitted  in  our  author's  M.S.   See  Mat,  Parts,  p,  874. 

Ad.  p.  SS^C  not\  <n)  in  fine.^  The  truth  is,  the  ^rit  for  burning  &ielre  was  indeed  a 
•pedal  act  of  parliament  made  for  that  purpose,  for  so  is  a  writ  teeWd  per  regem  if  csa- 
eUium  in  partiamento  tabe  intended.  See  the  prince's  case.  8  Co.  Rep.foL  19.  tf. .  Nor 
do  I  find  any  footsteps  of  heresy  being  punished  capitally  before  this  statute  aiid  that  of 
S  H,  4.  The  notion-  that  the.  writ  de  ketretico  eomburiudo  lay  at  common  law  seems  to  be 
a  mistake,  for  tho  that  writ  be  in  the  printed  register,  yet  it  ianot  in  the  antlent  roaoo* 
•cript  registers;  seeiSiCate  TV.  Vol,  ILp,  [275].  l^at  (his  was  not  the  antient  punishment 
ef  heretics  in  En^fntd;  see  Mat,  PariM^p,  105.  for  Sraeton  [Lib.  III.  de  corona  cap.  9] 
Britton  [cap,  9.]  Fteta  [Lib,  I.  ctfp.  S9  Sf  37.]  speak  not  of  heretics,  but  of  aposUtes  and 
infidels:  And  tho  by  the  imperial  law  some  particular  heresies  were  punishable  with  d^tb: 
see  Cod,  Lib,  I.  tit*  5«  2..  11, 13,  ifc,  yet  it  does  not  appear,  that  even  in  the  empire  be- 
.  resy.in  general  was  punished  capitally,  till  tbe  constitution  of  Frederic  II.  about  the  year 
1334,  which  indistinctly  adjudges  all  heretics  to  the  flames:  but  in  England  the  osdal 
punishment  sterns  to  have  been  imprisonment,  and  even  this  was  not  allowable,  tho  be 
were  hmreticue  contunutx^  before  tlie  pretended  statotb  of  5  A.  9.  without  the  king*k  spe- 
oial  license,  an  inatan^  whereof  is  in  Rymer*9  Fcbdera^  Tom.  VI.  p.  651.  Aex  venerabili 
crpiscopo  Londonim  salotem.  Quia  aeeepimps  per  inqolsitionem  vestram,  qu6d  NichelUue 
de  Drayton  — —  coram  vobis  congrud  convictus*  &  pro  heretico  adjudicatus  exisiit, 
qnddqu^  in  suo  errore  nephando  animo  induratq  nequitftr  perseverans,  ad  fidei  eatholiea 
unitatem  redire  non  curaVit  nee  curat  in  pnesenti,  lio^t  s^pitis  ad  hoc  excitatos  &,  in- 
ductus,  sententiam  majoris  excommunicationis  in  hae  parte  iocurrendo^  Cum  igitor 
sanota  mater  ecclesia  ita  talee  ken'etiepe  pereeqnitur^  n/b  suo  veneno  alios  inficiant,  ut  in 
carceribus  custodiri  precipiat  Super  quo  nobis  unpplic&sUa,  Slc*  Nos  suppticatioai 
vestrn  predicts  gratanldr  oonoedentes,  ad  ipsnm  AicAelstim  hereticum  earoerali  custe- 
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dis  testrs  manolpanoY  &  ipittnr  in  earcero  vettro  eaftodire  faeiendom,  qooasqne  dietom 
•rroretn  ■aum  revocaverit,  U,  ad  fidei  oatholiciB  anitatem  rediye'voluerit,  qaan- 
tnm  in  nobis  est,  lioentiam  concedimdt  speoialenL  Rat,  Fat,  44.  ^.  3.  j>.  1.  m.   f  710  1 
S3.doiM.  _  *"  ■* 

Ad,  p.  490.  injine.  PlaeUa  eotum  ju$iiei€irii8  itintrantibuB  sipud  crucem  htpideam  in 
e9m.  Midd.  anne  9  E.  1.  ineipiente  3.  Rot,  13.  in  dor§o,  Seyton*  Alice  de  CovaU  waa 
arraigned  pro  morte  Johannog  Lipertung,  and  pleaded,  that  she  kilM  him  •«  defendendo^ 
**  ed  qu6d  bufgavit  domnm  snam;  &,  de  bono  dL  malo  ^nit  se  saper  patriaro;  &  xii  jura- 
tores  dicunt,  qa6d  predtcta  Aiicia  'occidit  prspdictum  Jokannem  se  defendendo,  ed  quM 
voluit  doroum  snam  -borg'Mse,  6l  ipiam  occidisse,  si  posset  Ide5  inde  qnieta.  £t  ca* 
talla  prasdict^  JsAannta  confiscantor.**  Placitm  coram' ei§dem  ju$ti^  ibidem.  Rot  \fi,  in 
dorso.  Thomas  leChapeleyn  kequitdr  4r  in  felonia,  f regit  ootium  domiii  Isabeile  Lucas 
de  Bottewell.  Hne  and  cry  was  raised,  and  he  was  pursued,  and  iiilled  in  fugiendo  by 
one  William  Jawne,  Javene  brought  the  kingr^s  pardon  pro  morte  ilia,  **  Ide6  conceditar 
ei  fifma  pax,  &  quia  predictus  TTkomag  le  Chapeleyn  occiaus  fuit  in  ftif iendo,  catalla 
ejus  confiscantur." 

Ad.p,50S,  1. 15.  eomta  into  the  dtoeUin^^uee,  t>ut  as  the  case  ia  reported  in  JTai.  3}; 
he  was  indicted  far  6r«sriHn^into  the  tinuse.  Vide  infra  Part  11.  p.  358.  ^ 

.  Add,' p.  556. 1  uU.  Al  E.  %  Rot,  88.  This  was  the  case  of  Tkomaa  da  Hedataata 
and  John  de  Upatane^  who  W\ng  convicted  «d  qadd  in^endium  if  eombuMtionam  damorum 
viUeB  tfe'-Lenhe  ex  prmeogitata  malitia  fetonied  perpeiriruut^  had  jiidgmeni  qu6d  ouapen^. 
ddntur, 

Ad.p,BO%.  If.  28  E,  3.  Rat.  32.  **The  abbot  bf  St,  Albana  was  ithpleaded  coram 
rege,  pro  evision^e  prisonum  &  gabia  de  Saneto  Albana^  cnjns  custodiam  idem  Abbas  habtfl, 
.  Xkl  de  juHb  abbathifB  suie;*^  amongst  whom  was  Joftto  da  Hereniyngford  a  clerk  convict;  bnl 
upon  the  jury's  finding,  **qaM  idem  Jakannea  de  Hertmyngford  tempore  evaaionis  praa- 
dicte,  sea  aliquo  memento  ante  recaptionem  ejusdem,  non  fuit  extra  visum  custodis  di^ 
tiB  gaoltB  sub  prasdicto  Abbate,  connderatam'  eatt  qnlKl  prodiotns  Abbas  eat  inde  qui- 
etus.»' 

jBf.  45  B.  3.  Rot.  17.  This  was  the  case  of  ?^iam  Bakerft,  wh»wa0  taken  ewn  bonia 
4r  eataUia  furatia  by  the, constables  of  Danbury^  and: set  in  the  stocks^  firom  whence  he 
escaped;  upon  which  the  said  constables  were  brought  coram  rege  ad  reepondendum^  Sfc* 
and  pleaded,  **qa(Ml  postquam  latro  ceppos  fVegit,  ipsi  earn  reoent6r  insecnti  Aieront, 
visum  super  ipsum  semper  habentes,**  till  they  retook  him,  and  committed  him  to  the 

Eaol  of  the  said  town;  **  et  qadd  pned ictus  lalro  adhuc  in  e&dem  gaoht  existit,  dec.**  Tho 
ing*s  attorney  replied,  andjoihed  issue  with  them,  as  to  their  keeping  constant  vieW  of 
him  till  he  was  retaken.  ^  £t  jurafores  dicunt,  qnM  predictus  Utro  arrestatns  &  captns 
fuit  per  eosdem  constabularios,  )fc  in  ceppis  positus,  &  qn&d  iidem  oonstabularii  pnedic- 
tnm  latronem  poetea  permiserunt  evadere,  absque  hoc  qodd  ipsi  haboerunt  visum  auper 
prsDfatum  latronem  in  evadendo,  prout  ipsi  superitis  allegarunt,  Ide6  consideratum  est, 
qu6d  predict^  constabalarii  erga  dominnm  regem  de'  centum  solidis  pro  evasione  pr«»> 
dicta  onerentur.** 

Ad,.p.  631.  Mtdk.  7  A.  2.  JRoC  3.  This  was  the  ca«e  of  JoAn.  Vicarof  Round  Church 
in  Cambridge^  who  was  indicted,  that  whereas  one  VTiUiam  Gore  an  approvei',  prisoner 
in  the  castle  of  Cambridge,  **  laicus  erat  tempore  captionis  corporis  sui,  jam  per  assen. 
■ami  ^  licentiaro  gaolarii,  &>  janitoris  ibidem i  irruditua  [eraditus]  est,  &  infbrmatas  de 
leturura  [literatar^]  per  eondem  vicarium,  dec**  Upon  this  indictment  the  vicar  surren- 
dered  himself  eora«i  rege,  and  waa  arraigned  dafelonta  ^todieta,  and  pleaded  not  guilty. 
The  coart  bailed  him  till  bis  triaU  which  was  before  ihe  judges  of  ttiai  prima  in  Cawt- 
bridge,  where  the  jury  foipd,  '*  Qudd  prsedictus  JohaHnea  vicarias  in  nnllo  est  eutpabiiis 
de  felonie.  ncc  de  aliquibas  artiealis  sibi  imposltii^  noc  unqnam  se  ei  occaaione  retraxit 
lde5'  cbnsi^eratum  est,  qodd  eat  inde  qaiietas.'* 

Ad.  p.  677.  The  reason  why  I  say  preat  most  now  be  nnderstood  in  the  active  sehse, 
is  becaiise,  tho  it  be  vulgarly  used  in  a'  passive  signification  for  being  taken  away  by 
compulsion,  yet  in  legal  understanding  it  cannot  noW  be  applied  to  any  to  make  him -a 
listed  soldier,  and  aubject  to  penalties  ss  such,  nnless  he  actively  do  somewhat,  as  taking 
earnest,  or  the  like,  whereby  he  voilantarily  eon#entji  to  his  being  listed,  and  so  amounts 
to  the  same  as  taking  preat. 

Ad.  p.  695.  The  statute  of  1  Joe,  cap,  12.  against  conjuration,  witchcrafl,  ifC.  is 
lately  repealed  by  an  act  of  this  present'parliament,  9ix,  9  Oaa.  2.  cap,  5. 
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rSLOirlES  SRACTJED  SINCE  THE  LAST   SHITION  OF  THIS   BOOK,  W^HICH 

WAS    IK   THE   TEAR    1736. 

VI.  Wilfully  destroying, oi;  damaging  Wedminster-Bridge. 

Bj  9  GeH.  9.  cap,  39.  If  any  person  or  persoa*  sball  wilfully  and  maliciouely  blow  u^  pail 
down,  or  destroy  the  bridge  or 'any  part  thereoT^or  attempt  ao  to  do,  or  unlawfoUj*  witb- 
oat  aathority  frDoi  the  Commiaaionera,  remore  or  take  any  works  thereto  belonging,  or 
direct  or  procure  the  aaroe  to  be  done,  whereby  the  bridge  or  the  works  thereof  may  be 
damaged,  or  the  lives  of  (he  passengers  endangered,  such  pfiVnder  or  ofi^ders  being 
lawfully  conTieted,  ihall  be  adjudged  guilty  of  feloqy,  and  ahajl  suffer  death  iritluMit 
benefit  of  clergy.    • 

[  712  2  ^'I*  Subjects  iulisting,  and  persons  procuring  any  subject 
to  inlisty  to  go  abroad  and  serve  any  foreign  prince,  &c. 

By  S  Cho.  fi.  e«p.  SO.  eece.  1.  and  89  (Tee.  S.  cap. 17. 9ecL  4.  If  any  subject  ehiaH  ioHst 
cir  enter  himself,  or  sball  engage  to  go  beyond  the  seas,  or  embiark  with  intent  to  inJial 
and  enter  himself,,  tho  no  inliattng  money  be  actually  paid  to  him ;  or  if  any  person  sbaJI 
]>rocure  any  subject  to  inltst  or  enter  himself,  or  hire,  or  retain,  any  subXect  with  inient 
to  cauie  him  to  inHst  or  enter  himself,  or  retain,  engage,  or  procure  any  subject  (t^  ns 
inlisting  money  be  paid)  to  go  beyond  the  aeas,  or  emhu'k  with  intent  and  in  order  to  be 
inlisted  to  serre  any  foreign  prince,  state,  or  potentate, .as  a  soldier,  without  his  iaajeety*s 
iea^i  be  sbaH  be  guilty  of  iblony  without  benefit  of  dergy ;  and  offenses  committed  oat 
elf  the  realiti  may  be  Ined  in  any  county  in  Ea^l^nd,  by  9  Omt.  2.  ecjp,  30.  sect.  3. 

Vill.  An  act  for  inderonHying  persons  who  have  been  guilty  of 
offenses  against  the  laws  made  for  securing,  the  revenues  of  ens* 
toms  and  excise,  and  for  enforcing  those  laws  for  the  future. 

By  9  Geo.  3.  cap,  35.  sect  7.  Persons  then  liable  to  be  tranapoarted  for  any  of  the 
offenses  touching  the  aaid  revenues  mentioned  in  this  act,  committing  the  like  offenses 
efier  claiming  tSe  be^iefit  of  this  act,  shall  be  adjudged  guilty  of  felony,  and  suffer  death 
without  benefit  pf  clergy.  See  this  statute  at  large,  which  oontiains  many  other  palm 
and  penalties  conceroiDg  the  revenues,  and  is  too  voluminous  to  be  all  inserted  here. 

IX.  An  act  of  10  Geo.  i3.  cap,  32.  for  continuing  an  act  for  the  more 
effectual  punishing  wicked  and  evil  disposed  persons  going  armed 
in  disguise,  and  doing  injuries  and  violences  to  the  persons  and 
properties  of  the  king's  subjects,  and  for  the  more  speedy  bringing 
the  offenders  to  justice,  &c*  . 

By  10  6^(0.  3,  cap.  38.  and  34  G^e«..d.  cap.  5.  the  act  of  9  Ow.  1.  cap.  33.  called  the. 
Waliham  Black  Act,  was  continued  for  some  time;  and  by.  31  Oto,  3.  cap,  33.  it  wu 
made  perpetoal.-7-Aod  by  this  present  act.  HfcL  €.  if  a^y  person  or  persons  diall  wilfully 
and,  mftliciously  set  on  firet  or  cause  to  be  set  on  fire,  any  mine,  pit,  or  delph  of  coal,  or 
cannel  coal,  every  person  so  ofiending  being  thereof  lawfully  convicted,  shall  be  adjudged 
guilty  of  felony,  and  suffer  death  without  benefit  of  elergy.  And  this  section  the  6tfa 
is  made  perpetual  by  31  Geo.  3.  cap.  43. 

By  teei.  7.  Persons  codvicted  a  second  time  of  hunting  and  taking  away  deer  out  of 
nninclosed  forests  or  chases,  lire  to  be  transported  for  7  years ;  and  if  such  person  or 
persoQS  return  from  transportation  within  that  time,  to  be  adjudged  guilty  of  felony,  and 
suffer  death  without  benefit  of  clergy. 

By  oect..9.  Persona  armed  coming  Into  a  forest,  chaoe,  or  park,  with  an  intent  to 
steal  deer,  and  beAting  and  wounding  the  keeper  or.  keepers,  their  servants  or  asBist* 
anta,  to  auffer  the  like  pains  and  l^naltios,  as  in  weei.  7.  and  made  perpetual  by  31  Gto.  2. 
cop.  43.  " 
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X;  An  act  of  11  Oeo.'2.  eapi  32.  for  punishing  such  persons  as  shall 
do  injuries  and  violences  to  the  persons  or  properties  of  tlie  king's 
.subjects  with  intent  to  hinder  the  exportation  of  corn. 

By  $€et  1.  Persona  min^  vidience  to  hinder  the  purchaie  or  carriage  of  Corn,  to  b9 
imprisoned  and  publiokly  wbipt. 

By  Btct,  2.  Peraona  committing  the  like  offenaes  a  second  time,  or  destroying  grana- 
ries,  or  corn  therein;  or  in  ships,  or  vessels,  shall  be  adjudged  guilty  of  felony,  and  be 
transporied;  and  if  they  retarn  Irom  transportation,  to  suier  mth  without  benefit  of 
cl»i^y. 

XL  An  act  of  11  Oeo.  2.  cap.  26.  for  enforcing  the  execution  pf  an 
act  of  the  9th  of  this  king,  intitied  an  act  for  lading  a  duty  upon 
.  the  retailers  of  spirituous  liquors^  and  for  licensing  the  retailers 
.  .thereof. 

By  se«<.  3.  Rescuing  offenders  against  this  act,  or  aasanlting  informers,  is  made 
felony,  and  transportation  for  seven  years. 

XII.  An  act  of  12  Geo.  2.  cap.  26.  for  the  more  effectual  preventing 
the  exportation  of  wool  from'  Oreai-^ritain ;  and  of  wool  and 
wool  manufactured  from  Ireland  to  foreign  parts. 

By  ieeU  26.  Persons  opposing  cheers  in  the  ezecntion  of  their  doty  according  to  tbi« 
act,  are  to  he  transported  fi>r  seven  years,  and  if.  they  retarn  within  that  time  to  maSBoi 
death  as  felons,  witnont  benefit  of  clergy. 

XIII.  Stealing  sheep  and  other  cattle.     . 

c 

By  the  14r  Oeo.  2.  cap,  6.  Stealing  sheep  or  other  e^ttle  is  made  felony,  and  tho  felon, 
his  aider  or  assistant,  to  suffer  deathwithout  benefit  of  clergy.*^  But  it  becoming  doobt- 
iiil  to  what  sorts  ot  cattle  tho  said  act  Was  meant  to  extend,  it  is  enacted  by  the  IS 
Geo,  2.  cap,  34.  that  the  said  act' was  meant  and  intended,  and  shall  be  deemed  and 
la  ken  to  extend  to  any  bulL  oow^oz,  steer,  buUockr  heifer,  calf,  and  lamb,<jas  well  a« 
sheep,  and  to  no  other  cattle  whatsoever*    . 

r  • 

XIV.  Forging,  counterfeiting,  or  altering  bank  notes,  &c.  and  ser* 
vauts  of  the  bank  breaking  their  trust  to  the  company. 

■ 

By  IS  Geo.  2.  cap,  13.  wed,  11.  If  any  persoh  or  persons  shall  ibrge,  oounterfeit,  at 
alter  any  bank  note,  bank  bill  of  exchange,  dividend  warrant,  or  any  iSmd  or  obligation, 
utider  the  common  seal  of  the  said  oon^pany,  or  any  indorsement  thereon,  or  shall  offer 
or  dispose  of,  or  put  away  any  such  forged,  Coonterfeit,  or  altered  note,  bill,  dividend 
warrant,  bond,  or  obligation,  or  the  indorsement  thereon,  or  demand  the  money  therein 
contained,  or  pretended  to  be  due  thereon,  or  any  part  thereof,  of  the  said  company,  or 
any  their,  officers  or  servants,  knowing  such  note,  biU,  dividend  warrant,  bpnd  or  obliga- 
tion,  or  the  indorsement  thereon,  to  be  forged,  counterfeited,  or  altered,  with  intent  to 
defraud  the  said  compimy,  or  their  successors,  or  any  other  person  or  persons  whatso- 
ever ;  every  person  or  persons  so  offending,  and  being  thereof  eonvicled  in  due  form  of 
law,  shall  be  deemed  guilty  of  &lony,  and  shjtll  sbffer  death  as  a  felon  without 
benefit  of  clergy.  ['714  J 

.  Sect  12.  If  any  officer  or  servant  of  the  said  company,  being  intrusted  with 
any  note,  bill,  dividend  warrant,  bond,  deed,  or  any  security,  money,  or  other  efiects  be- 
longing  to  the  said  company,'  or  having  any  bill,  dividend  warrant,  bond,  deed,  or  any 
security  or  effects  of  any  other  person  or  persons,  lodged  or  deposed  with  the  said  com. 
pany,  or  with  him  as  an  officer  or  servant  of  the  said  company,  shall  secrete,  embexzle, 
or  run  away  with  any  such  note,  bill,  dividend  warrant,  bond,  deed,  Kcority,  money,  or 
effects,  or  any  part  of  them ;  every  officer  or  servant  so  offending,  and  being  thereof  coiu 
ficted  in  due  form  of  law,  shall  be  deemed  guilty  ^  fi^lony,  and  shall  suffer  death  aa  « 
ielon,  without  beoafit  of  oiergy. 
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XT.  For  preTenting  cloth  or  wooUea  goods  remaiiiiag  on  the  vack 
or  tenters,  or  any  woollen  yarn  or  wool  left  out  to  dry,  from  beiug 
stolen  or  taken  away  in  the  night. 

Bj  15  Oee,  3.  cap.  37.  If  any  cloth  or  woellen  foo^s  oo  the  teoten^  or  wooHeD  jam, 
ifr  wool  left  out  to  dry,  iball  be  stoleD  in  the  nig^ht,  any  jutice,  on  oooiplauit  made  in 
ten  daya  by  the  owper»  may  imue  bia  warrant  to  any  peace  officer  in  the  day-time  to 
enter  into,  and  aeareh  the  honaea,  oatJioaBea,  yarda,  gardena,  or  other  plaoea  bdoo^iof 
to  the  bouaea  of  every  person  whom  aacb  owner  shall,  npon  hie  oath,  declare  to  such 
justice  he  suspects  to  have  stolen,  taken^  itway,  or  received  the  same;  and  if  the  officer 
shall  find  any  each  goods,  which  from  the  oath  of  soch  person  he  ahall  have  reaaen  to 
•oapect  to  have  been  stolen,  he  shall  apprehend  the  person  in  whose  cuatody  or  posses- 
sion  the  same  ahall  be  found,  and  carry  him  before  a  Justice;  and  if  he  ahau  not  give  a 
•atisfactory  account  h<Aa  he  came  by  the'aame,  er  in  a  convenient  time,  to  be  set  Iry  the 
justice,  produce  the  party  of  whom  he  had  the  same,  or  a  drediUe  witneas  to  depose  aa 
oatli  his  property  therein,  he  shall  be  convicted  of  atealiog  such  goods;  and  ahall  for  the 
first  offense  forfeit  to  the  owner  treble  value;  and  in  default  of  payment  thereof  in  the 
lime  appointed  by  such  justice,  be  shall  isaoe  hia  warrant  to  levy  the  aame  by  diatress 
aod  sale;  and  in  defaoU  of  distreas  shall  commit  him  to  the  common  gaol  where  he  shall 
be44>prehended,  for  three  monthai  or  till  paid;  for  the  second  ofienoe  treble  valoe,  and 
aiz  roontha  imprisonment ;  for  the  third  offence  auch  justice  shall  commit  him  tilt"  the 
assizes;  and  if  he  shall  be  there  convicted  in  like  manner,  he  ahall  be  guilty  of  folony, 
and  tranaported  for  seven  years.  But  persons  aggrieved  (except  on  the  Uiird  conviction) 
may  appeal  to  the  next  general  quarter  aessions.  whose  order  therein  shall  be  finaL  But 
nevertheless,  this  shall  not  alter  any  former  law  in  force,  for  stealing  or  receiving  snek 
cloth  or  goodi,  except  where  the  proof  is  laid  on  the  offender  as  aforteatd. 

XVI.  For  preventing  the  counterfeiting  of  the  enrrent  coin  of  this 
kingdoniy  and  uttering  and  paying  false  or  counterfeit  coin. 

By  1 5  (?eo.  2.  cap,  98.  If  any  person  ahall  waah,  gild,  or  colour  any  lawAit  or  counter- 

foit  silver  coin,  called  a  shilHog  or  sizpence,  or  add  to  or  alter  the  .impression,  or  any  part 

thereof,  on  either  sidc,'wttb  intent  to  make  such  shilling  or  sixpence  resemble 

[7151  &  gOlnea,  or  half  a  guineai;  or  aball  any  way  alter  or  colour  halfpennies  er 

fkrthings,  with  intent  to  make  thdni  resemble  a  shilling  or  sixpence,  he,  hie 

counscllers,  aiders  and  abettors,  shall  be  guilty  of  high  treason. 

Sect  2.  If  any  person  shall  tender  in  payment  any  counterfeit  coin,  knowing  it  to  be 
•o,  he  ahalj  for  tne  first  offence  suffer  six  months  imprisonment,  and  find  sureties  for  his 
g<M>d  behaviour  for  six  tnonths  longer :  for  the  second  offence,  shall  suffer  two  years  im- 
prisonment, and  find  auretiea  for  two  years  mere ;  and  for  the'  third  offisnce,  shall  be 
guilty  of  felony 'without  benefit  of  clergy. 

S^.  3.  If  any  peraon  shall  tender  th  paymeht  any  cotrnterfeit  money  (knowing  It  to 
be  so,)  and  shall  either  the  same  day,  or  within  ten  days,  after,  knowingly  tender  other 
falae  money  in  payment,  or  at  the  time  of  such  tendering  have  more  in  his  ountody,  he 
•hall,  for  the  first  offenoci  suffer  a  year's  iroprinonmenti  and  find  auretiea  for  bia  good  be- 
haviour for  two  yeara  more;  and  ror  the  second. offeftce,  shall  be  guilty  of  felony  without 
benefit  of  clergy. 

SecL  5.  9.  Persons  guilty  of  the  said  crimes  ahall  be  tried  and  conTicted  in  such  man- 
taer  aa  is  usetf  againat  offenders  for  counterfeiting  the  coin;  aiMl  the  clerk  sf  assize,  or 
clerk  of  the  peace  where  the  first  conviction  was  had,  shall  certify  the  same  by  a  tran- 
acrlpt  in  few  words,  containing  the  teiior  of  suph  conviction  (for  which  he  shall  have 
St.  6d,  and  no  more,)  and  auch  certificate  being  produced  in  court,  ahall  be  snfficieat 
proof  of  the  former  conviction.    Proeecutioii  to  be  in  six  raontha. 

Nate»  By  this  it  should  seem,  that  the  justicea  of  the  peace  in  sessions  have  power  to 
try  such  offeiidera,  otherwise  this  direction  to  the  .clerk  of  the  peace  to  certilV  the  coo* 
viction  is  incongruous;  for  he  is  not  the  proper  peraon  to  certify  what  ia  done  in  another 
court,  where  he  ia  not  necessarily  supposed  to  be  present;-  albeit  no  power  is  given  to 
the  sessions  by  any,  express  words  in  this  atatut^  to  hear  and  determine  such  offenaes. 

XVII.  For  the  more  easy  conviction  of  offenders  found  at  large  ia 
Great  Britain,  after  they  have  been  ordered  for  transportation. 

By  16  Gm.  9.  cap.  15.  If  any  folon  or  other,  offonder,  ordered  for  transpcrtatioo,  er 
hkving  agreed  to  transport  hinuelf  on  Certain  conditions,  cither  for  Itfo  or'  any  aombar 
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of  y^ftra,  ihall  be  alter wirdi  tit  Itrge  in  any  i>art  of  ^Gnat  BrHain,  withoat  wmia  lawfld 
caiiM.  before  the  expiration  oC  tbe  term»  be  sball  be  guilty  of  felony  without  benefit  of 
clergy.  And  by  Meet.  2,  of  16  Oeo.  2.  cap,  15.  the  manner  of  trying  convicts  returning 
fiom  transportation^  ie  to  be  according  to  6  Oto.  1.  cay,  33. 

XYIIL  For  punishment  of  per^ns  who  shall  aid  or  assist  prisoners 

to  attempt  to  escape  out  of  lawful  custody. 

By  16  Gio,  2,cap,  31.  If  any  person  shall  assist  any  prisoner  to  attempt  his  escape 
Irora  any  gaol,  tbo  no  escape  be  actually  made,  if  such  prisoner  was  then,  attainted,  or 
<M>nWcted  of  treason  or  felony  (except  pet^.  larceny,)  or  lawfully  committed  or  detained 
in  any  gaol  for  treason  or  felony  (except  petty  larceny.)  expressed  in  the  warrant  of  com- 
mitmient;  he  shall  be  guilty  of  ielony,  and  be  transported  for  rseyen  years;  and  if  such 
prisoner  was  then  eonvictod  of,  or  detained  in  gaol  for  petty  larceny,  or  any 
Qther  >crime  not  being  treason  or  felony  expressed  in  the  warrant  of  commit-  {*  716  J 
ment,  or  was  then  in  gaol  for  debt  amounting  to  lOOi.  he  shall*  be  guilty  of  a 
misdemeanoor,  and  be  liable  to  fine  and  imprisonment.  . 

And  if  any  person  shall  convey,  or  causo  to  be  conveyed,  any  disguise,  instrument  or 
arms,  to  any  prisoner  in  gaol,  or  to  any  other  perspn  therefor  his  use,  without  consent  of 
the  keeper ;  sueb  person,  altho  no  escape  or  attempt  be  actually  made,  shall  be  deemed 
to  have  delivered  such  disguise,  instrument,  or  arms,  with  ah  intent  tu  assbt  such  pri. 
■oner  to  escape,  jor  attemptto  escape;  and  if  such  prisoner  was  then  attainted  or  eonvfcted 
of  treason  or  felony  (except  petty  larceny,)  or  lawfully  detained  in  gaol  for  treason  or 
iblony  (except  petty  larceny)  expressed  in  the  warrant  of  commitment— 4ie  shall  bo 
guilty  of  felony,  and  transported  for  seven  years  ;^ but  if  the  prisoner  was  then  convicted 
or  detained  for  petty  larceny,  or  anv  other  crime  not  being  treason  or  felony,  expressed 
in  the  warrant  of  commitment,  6r  for  debt  an^ountiog  to  lOOt  he  shall  be  guilty  of  .a 
misdemeanour,  and  liable  to  fine  and  imprisonment 

And  if  any  person  shall  assist  sny  prisoner  to  attempt  to  eseape  from  any  constablei 
9r  other  person  who  shall  havd  the  lawful  charge  of  him  in  order  to  carry  him  to  gaol, 
by  virtue  of  a  warrant  of  commitment  for  treason  or  felony  (except  petty  larceny;)  er  if 
any  person  shall  assist  any  felon  to  attempt  to  escape  from  on  board,  any  boat  or  vetoel 
carrying  fplon^  for  transportation,  or  from  the  contractor  fqr  the  transportation  of  such 
felons,  or  his  agents,  he  shall  be  guilty  of  felony,  and  be  transported  for  seven  years,-* 
All  prosecutions  on  this  act  to  be  oopomenced  within. a  year  afler  the  offence  committed* 

XIX,  Holding  correspondence  with  the  sons  of  the  pretender. 

By  17  Oeo^%  tap,  39.  Holding  correspondenoe  in  any  manner  with  any  of  the  pre- 
tender's sons,  or  with  any  person  employed  by  them,  or  remitting  any  money  for  their, 
tor  any  of  their  use,  knowing  the  said  money  to  be  for  such'  use  br  servioe,  sueh  person 
•o  offending  shall  be  guilty  of  high  treason,  and  shliU  suffer  snd  forfeit  as  in  eases  of 
high  treason.  And  any  of  the  pretender's  sons  attempting  to  land  in  Great  Britain  or 
Ireland,  to  stand  and  b^  adjudged  to  be  attainted  of  high  treason. 

XX.  Stealing  of  linen,  fustian,. and  cotton  goods  and  wares,  in  build- 
ings, fields,  grounds,  and  other  places  used  for  pripting,  whitening, 
Ueaching,  or  drying  the  same.     . 

By  18  Geo,  3.  cap,  5^7.  Every  person  who  shall  by  day  or  night  feloniously  steal  any 
linen,  fbstian,  callioo,  or  cotton  cloth ;  or  cloth  worked,  wpven,  or  made  of  any  cotton  or 
linen  yam  mixed;  or  any  thread,  linen,' or  cotton  yarn;  linen  or  coUon  tape,  incle,  fillet- 
in^r,  laces,  or  any  other  linen,  fustian  or  cotton  goods,  laid  to  be  printed,  whitened, 
bowked,  bleadied,  pr  dried,  to  the  value  of  ten  shillings,  or  shall'  knowingly  buy  or  re- 
ceive any  such  wares  stolen,  or  who  shall  assist,  aid,  or  hire  another  to  commit  such 
offence,  shall  be  guilty  of  fi^lony  without  benefit  of  clergy.— The  court  may  order  such 
offenders  to  be  transported  for  fourteen  years. — And  suoh  o^enders  breaking  gaol,  or 
ireturning  from  transportation,  to  suffer  death  without  benefit  of  clergy. 

XXL  An  act  to  indemnify  persons  who  have  been  guilty  [717  ] 
of  the  unlawful  importing,  landing,  or  running  of  pro- 
hibited, uncustomed,  or  other  goods  and  merchandize. 

By  IS  Geo.  9.  cap,  38.  Offenders  guilty  o^the  offences  against  the  revenue  mentioned 
IB  this  act,  and  liaUe  to  be  transported  fbr  the  same  before  this  act  was  made,  and  taking 
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Am  bene^t  of  tlM  indawnHieati^  therein, -»ftd  «ilenrBrie  Tepeetkif  moll 
be  gnilty  offekmj,  and  ioflfer  death  without  benefit  ofehrgj, 

XXII.  Riotous  exportation  of  wciol,  and  other  goods  prohibited  to 

be  exported. 

By  19  Gee.  3.  emp.  34.  which  by  the  11  tfco.  3.  eejk  51.  hath  centirMiaiiee  to  Sepi.  99, 
1778,  &;c«  If  any  pertone  armed,  to  the  number  of  three  or  more,  shtfll  be  aaeembled  to 
aimijit  io  the  iUegral  exportation  of  wool,  or  other  goods  prohrbited  to  be  exported,  or  ia 
earrying  of  wool,  or  other  eueh  good*,  in  order  to  exportation ;  or  in  reecaing  the  Muna 
after  eeixare*;  or  in  Teeeoing  an  offender  herein;  or.  preventing  his  being  apprehended  ;  or 
eball  be  aiding  in  any  of  the  premises;  or  if  any  person  shall  have  his  lace  difigaised 
when  paseing  with  soch  gdods;  or  ehall  forcibly  hinder  or  aseanlt  any  officer  in  eeiaii|f 
the  same,  or  dangerously  wound  any  such,  in  attempting  to  go  on  board  any  vessel;  or 
aboot  at,  or  wound  him  when  on  board  in  execution  .of  his  office,  be  shall  be  gntltjr  of 
ftilony  without  benefit  of  clergy w^There  are  sereral  other  feloniee  in  this  act  agninat 
eikingglers,  too  long  to  be  inserted  here;  eo  see  the  ac^  which  is  very  long. 

XXHI.  To  prevent  the  return  of  ?pch  rebels  concerned  in  rebellion 
io  1745)  as  were  or  should  be  pa^rdoned  on  condition  of  transpor* 
tation;  and  to  hinder  their  going  into  the  enemy's  country. 

By  20  Geo»  2.'  cap.  46.  Rebels  returning  from  transportation  without  licence,  or  Tbliin. 
itrily  going  into  France  or  Spain  to  suffer  death  without  benefit  of  cler^;  and  aiden 
of  such  persons  returning,  to  suffer  death  without  benefit  of  clergy.— And  subjects  hold^ 
ing  correspondence  with  rebels  going  into  France  or  Spaini  or  persons  employed  by  thenia 
to  suffer  death  without  benefit  of  clergy. 

XXIV.  Quakers  oaths. 

By  37  Geo.  2.  cap.  46.  teei.  36.  In  all  cases  wherein  by  any  act  of  parliament  an  oath 
•hatl  be  allowed  or  required,  the  solemn  affirmation'  of  Qoakers  shall  be  allowed  instead 
of  such  oath,  and  that  altho  no  express  provision  be  made  for  that  purpose  in  ench  act; 
and  if  any  person  shall  be  lawfally  etavicted  of  wilfal,  fiitse,  and  corrupt  affirming,  or 
declaring^  any  matter  or  thing,'  which,  if  sworn  in  the  usual  form,  would  have  amounted 
to  wilful  and  corrupt  perjury,  he  shall  sufier  as  ia  tases  of  perjury. 

XXV.  Fpr  preventing  robberies  and  thefts  upon  any  navigable 
rivers,  ports  of  entry  or  discharge,  wharfs  and  keys  adjacent. 

B|y  thf  24  &ee.  2.  cap.  45.    All  persons  who  shall  feloniously  steal  any  goods  of  the 

C  value  of  forty  shillings  in  any  ship,  boat,  or  vessel,  on   any  navigable 

7 IS  J  ri vert,  or  in  any  port  of  entry  or  discharge,  or  from  any  wharf  or  hey,  or 
shall  he  pieseat  and  aiding  therein,  shall  be  excluded  from  the  benefit  of 
clergy.  . 

XXVI.  For  securing  mines  of  black  lead  from  theft  and  robbery. 

By  25  Geo,  2,  eop.  10.  Every  person  who  shall  unlawfully  break,  or  by  fitroe  enter 
into^  any  mine  or- wad-hole  of  wad,  or  black  cawke,  commonly  called  black  lead;  or  into 
any  pit,  shall,  or  vein  thereof;  or  shall  untawfhlfy  take  and  carry  a^ay  from  thence  any 
wad,  black  cawke,  or  black  lead;  or  shall  aid,  hire  or  command  any  person  to  commit 
any  the  said  offences,  shall  be  guilty  of  felony,  and  the  dourt  or  judge  may  order  him  to 
be  committed  to  prison,  or  the  house  of  correctioti  not  exceeding  one  year,  to  be  kept  to 
hard  labour,  and  to  be  publicly  whipt  by  the  common  hangman,  or  by  the  master  of  such 
house  of  correction,  at  the  times  and  places,  and  in  such  manner  as  the  court  shall  think 
proper;  or  he  may  be  transported  for  a  term  not  exceeding  seven  years;  and  if  he  shall 
Tolontarily  escape,  or  break  prison,  or  return  from  transportation  befbre  the  time,  he  shaB 
be  guilty  of  felony  without  benefit  of  clergy:  and  if  any  person  shall  boy  or  reoeive  any 
such  wad,  knowing  the  same  to  be  unlawfully  taken  and  carried  away  as  aforesaid,  he 
shall  be  guilty  of  felony,  find  be  liable  to  all  the  penalties  inflicted  by  the  Jaws  oA  persona 
knowingly  buying  or  receiving  stolen  goods. 

XXVII.  For  better  preventing  the  horrid  crime  of  murder. 

By  35  Geo.  2.  cap.  37.  ieet,  9.    It  any  perwm,  shall,  hy  finroe^-set  at  libertj  er 
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«r  ««am|il-to  Mt  tt  liberty  or  rtaeiie  uy  persoft  oat  of  pripon,  eommiltid  ibr,  orfonpd 
l^ailtjr  of  murder:  or  retcoOf  or  attempt  to  reeeiie  any  euch  pereoii  gwag  to,  or  during 
execution ;  he  shall  be  guilty  of  felony  without  benefit  of  olerf  y^ — ^And  by  gee.  10.  .  I^ 
after  eMcntioiit  any  person  shaii  by  Ibrce  rescue,  or  attea^  tareecoe  the  body,  heihall 
be  guilty  of  felony,  and  transported  for  seven  years.   .  ^ 

XXVIII.  f^'or  enforcing  the  laws  against  persons  who  shall  steals  or 

detain  ship-wrecked  goods^  4*c. 

By  36  (7eo.  3.  cap,  19.  Perions  eouTicted  of  plundering,  stealing,  taking  away  or 
iiestroying  any  gbods  or  merchandiaes,  Sft,  ahip-wrecked,  orof  ohetrnctiikg  the  escape  of 
any  person  from  a  wreck,  or  of  putting  out  false  ligkts,  shall  be  deemed  guilty  of  febny 
vithi^ut  benefit  of  olergy.«^se.  %.  Provided:,  where  goods  of  small  ▼aloe  shall  be  stolea 
without  any  circumstance*  of  cruelty,  the  .ofieoder  may  be  indicted  ibr  petit  ]a|v 
oeny,  and  shall  suffer  sflch  punishment  as  the  laws,  la  oases  of  petk  larceny,  do  eajoia 
itr  require. 

XXIX.  For  the  better  preventing  clandestine  marriages. 

.By '26  Ot^»  3.  cap,  S3,  seel.  8^9.  If  any  person  shall  potemnize  matrimony  in  any 
other  place  than  a  church,  or  public  chapel,  (upless  by  special  licence  from  the  Arch" 
bUhop  of  Canterbury)  or  wit^mt  publication  of  bans,  or  licence  in  a  church  or  chapel; 
he  shall  (on  prosecution  in  ^^e  years)  be  adjudged  goiHy^  of  fblony,  and 
transported  for  fourteen  years;  and  the  marriage  shall  be  void. — But  by  $ee,  F  719  1 
18.  not  to  extend  to  Scollandt  nor  to  the  marriages  of  Quakers,  or  Jews.  ^ 

By  Sec.  16.  If  any  person  shall  knowingly  and  wilfully  insert,  or  cause  to  be  inserted 
in  the  register  book,  any  false  entry,  or  any  matter  or  thing  relating  to  ^ny  marriage,  or 
falsely  make,  alter,  forge,  or  counterfeit  any  such  entry  in  the  register  or  any  marriage 
licence,  or  cause  the  some  to  be  done,  or  assent  thoreunto,  or  utter  as  true  any  snch 
fiilsified  register,  or  qopy  thereof^  or  any  such  forged  licence,  he  shall  be  guilty  of  felony 
afithout  benefit 'of  clergy.  -  ^ 

XXX.  Threatening  letters. 

By  37  Geo.  3.  cap,  15.  If  any  person  shall  knowing^  send  any  letter,  without  any 
name  subscribed  thereto,  or  signed  with  a  fictitious  name,  diemanding  money  or  otlmr. 
yaluabie  thing ;  or  threatening  to  kill  or  murder  any  of  his  Majesty*s  subjects,  or  to 
tiom  their  out.hous|S,  barns;  stacks  of  corn  or  grain,  bay  or  straw;  though  no  money, 
or  venison,  or  pther  valuable  thing  be  demanded  by  such  letter;  or  shall  rescue  any 
person  in  custody  for  such  offence,  he  fthall  be  guilty  of  felony  without  benefit  of 
clergy. 

XXXI.  For  preventing  the  stealing,  buying  and  receiving  stolen 

lead,  iron,  copper,  brass,  bell-metal  and  solder. 

By  39  6reo.  3.  cap,  SO.  Every  person  who  sholl  buy  or  receiYo  any  of  the  said  mate- 
rials,  knowing  the  same  to  be  unlawfully  come  by,  or  «hall  privately  buy  or  receive  anr 
of  tlie'  said  materials  (stolen)  by  suffering  any  door,  window,*^  or  shutter,  to  be  ieh 
opened  and  unfastened,  between  sun-setting  and  suo-rising,  for  that  purpose;  or  shall 
buy  or  receive  the  same,  or  any  of  them,  at  any  time,  in  any  claodestine  manner,  firom 
any  person  or  persons  whatsoever,  shall,  being  convicted  thereof  by  due  course  of  law, 
although  the  principal  felon  or  felons  ha*  not  nor  have  ,  been  convicted  of  stealing  the 
same,  be  transported  for  fourteen  years. 

Xl&XII.  For  punishment  of  persons  who  shall  attain,  or  attempt  to 
attain,  possession  of  goods  or  money  by  false  or  untrue  pretences. 

By  30  Gpi.  3.  cap.  3'4.  All  persons  who  knowingly  and  designedly,  by  false  pretenee 
or  pretences,  shall  obtain  from  any  person  money,  goods,  wares  or  merchandizes,  with 
intent  to  eheat  or  defraud  any  person  of  Che  same;  or  shall  knowingly  send  or  delivef 
any  letter  or  writing  with,  or  without  a  name  subscribed  thereto,  or  signed  with  a  (ctitioos 
name,  letter  or  letters,  threatening  to  accuse  any  person  of  anv  crime  punishable  by  Jaw. 
with  death,  transportation,  pillory,  or  any  other  infamous  punishment,  with  intent  to  ex. 
tort  from  him  any  money,  or  other  goods,  shsll  be  deemed  offenders  against  law  and-the 
public  peace;  and  thecoart,  belbre  whom  any  each  effeader  shall  be  tried,  shall,  on  eoo-. 
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▼ieticiiii  onfer  htm  to  be  ftiMd  tad  ivfriaoMd,  or  to  te/  put  in  U10-  piBai7»  or  piAiidhf 
whipped,  or  to  be  trMliiportod  for  eet en  jean* 

XXXIII.  For  preyenting  fraads  and  abiiaes  attending  payments  of 

^  seamen's  wages,  4'^.  . 

Bj  31  ITeo.  3.  cffptlO.    Wiiofoever  viUinglj  and  knowingly  ehmU  piffMneto  or  &hdf 

ftMOBie,  or  procure  any.  other  to  persootle  or  hMy  aarame,  the  name  or 

r  720  1  character  of  any  officer,  Maman,  or  bther  pereon  intttled,  or  supposed  to 

.  be  intlMed  to  any  wages,  pay,  or  other  allowances  of^  money,  or  piiis. 

money,  -for  the  serviee  done  on  board  of  any  of  his  Majesty^s  ships  or  vessels  ;  or  wil- 
lingly or  knowingly  shall  peiaooato  or  ftlsely  assnme  the  name  or  character  of  the 
aieeatnr  or  adminiiArator,  wife,  rehition,  or  creditor  of  any  soch  officer,  or  seaman,  or 
other -person.  In  order  to'Toceite  any  wages^  pay,  or  other  aUoifances  of  money,  or  prise- 
money  as  aforesaid,  or  shall  forge  or  coanterfolt,  or  proenre  to  be  forged,  or  ooaater- 
feited  (or  otter  or  pnblish  as  trlie,  knowing  the  same  to  be  folse,  forged  or  coontorieiled, 
9  Oeo,  X  etip,  30.  i«c.  6.)  any  letter  of  attorney,  bill,  ticket,  certiicate,  assignment,  last 
will,  or  any  other  power  of  aothority,  in  order  to  reoeive  any  soch  wages,  pay,  or  other 
allowances  of  money,  or  p/isermoney  as  aforesaid;  or  shall  willingly  and  knowingly  take 
a  false  oath,  or  procure  any  other  person  to  take  a  faLie  osth  to  obtain  the  probate  of  any 
will,  or  letter  of  administration,  in  order  to  receiTe  the  payment  of  any  wsges,  pay,  or 
other  allowances  of  money,  or  prize-money  due,  or  that^pre  supposed  to  be  due  ta  any 
•noh  officer,  seaman,  or  other  persons  as  aforesaid,  wI^Kas  really  serred,  or  was  sop- 
.posed  to  have  served  on  board  of  any  of  his  Majesty*s  ships  or  vesnls ;  9^erj  such  per- 
eon so  offending  shall  be  guilty  of  felony  without  benefit  of  clergy. 

XXXIV.  For  preventing  frauds  and  abuses  in  oaarking  or  stamping 

gold  or  silver  plate. 

By  31  0$o,  3.  cflpi  39.  sect.  15.  Ifeny  person  shall  east,  farg9  orooonterfeit,  or  came 
or  procure  to  be  cast,  forged  or  connter&ited,  the  mark  or  stomp  i^sed  for  making  plate 
ih  pursuance  of  the  act  of  12  Oee.  3..  ecp,  26  SfC,  by  the  goldsmith's  company,  dice,  or 
mark  plate,  &.c-  with  a  forged  or  counterfeit  mark'  or  stamp,  or  shall  transpose  the 
mark  impressed  from  one  piece  of  wrought  plate  -to  another;  or  shall  sell  or  export 
plate  with  a  forged,  counterfeit,  or  transposed  mask,  or  shall  wilfully  and  knowingly 
hars  any  soch  mark  or  nUmp  in  his  possession ;  be  shall  be  guilty  of  felony  withoot 
benefit  of  clergy.  But  this  is  repealed,  and  made  transportation  for  fourteen,  years  by 
13  Gas,  3. cei».  59.  ..      ,  ' 

Felonies  ekacted  ik  the  time  ofXino  George  III. 

I.  To  prevent  .the  committing  of  thefts  and  frauds  by  persons  navi- 

gating bum-boats  and  othe^  boats  upon  the  rrrer  Thames* 

By  3  Qw.  3.  cap.  fiS.  Persons  cpnticted  of  knowingly  buying,  or  reoeiTing  jrtolen 
goods  from  vessels  in  the  river  7%am«f,  or  of  privately  buying  or  receiving,  at  eny  time, 
any  such  goods  clandestinely,  or  by  suffering  any  door,  window,  or  shutter  at  night,  to 
be  left  open  or  unfesteaed  for  that  purpose,  shall  be  transported  for  fourteen  years;  and 
persons  ooovicted  of  cutting  or  Bpotlin|f  any  cordage,  cables,  buoys,  buoy-rope,  headfest, 

or  other  fasts,  or  ropes  of  vessels  at  anchor  or  ratM>riogs  in  the  river;  and  per- 
r  7f21  J  sons  who  shall  be  aiding  or  assisting  therein,  with  an  intent  to  steal  the  sama^ 

shall  be  transported  for  seven  years* 

II.  For  preventing  frauds  in  relation  to  the  postage  of  letters. 

By  4  (Ted.  3.  eap,%A.  net,  8.  If  any  person  shall  connterfeit  the  hand-writlng  of  any 
person  whatsoever  in  the  superscription  of  any  letter,  or  packet*  to  be  sent  by  the  poet, 
in  order  to  avoid  payment  of  the  dUiy  of  postage}  every  person  sd  offending  shall  be  deemed 
guilty  of  felony,  and  shall  bo  transported  for  seven  years. 

III.  For  establishing  a  manufactory  of  cambricks  and  ]awqs,  ^c. 

By  4  Geo,  3.  cap,  37.  tect,  15,  If  any  person  shall  ooonterfpit  the  common  seal  of  the 
corporation,  established  by  this  act,  or  shall  forge»  ooanterfint»  or^  altpr  fjkj  deed,  bti^ 
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bond,  or  olillg«tioii  miier  thtf  eomnwn  amI  of  the  mAA  eerpontioii,  or.  thi]!  .gfier  to 
po«e  of,  or  pay  «waj  any  sQch  forged,  cauaterfeited,  4>r  altered  bill,  bond,  or  obligation, 
knowing  the  -same  to  be  lacfa;  or  shall  demand  any  money  therein  mentioned*  or  pre* 
tended  to  be  doe  thereon,  or  on  any  part  thereof,  of  and  from  the  afid  corporation,  or  any 
members,  officers,  or  servants  thereof,  knowing  such  bill,  bond,  or  obligation  to  be  forged, 
counterfeited  or  altered,  with  intent  to  defraud  the  same  corporation,  or  their  si^ccessors, 
or  any  other  person  or  persons  whomsoeTer,  every  pereon  so  offending,  and  being  coa- 
victed  thereof^  shall  be  judged  guilty  of  felony,  and  shall  suffer  as  ih  eases  of  Ijplooy, 
without  benefit  of  clergy.  « 

And  \^j  sect,  16.  If  any  person  ihafl,  by  day  or  night,  break  into  any  house,  shop^ 
eellar,  vault,  or  other  place  or  building,  or  by  force  enter  into  any  house,  ihop,  joeNar,  or 
Tault,  or  other  place  or  building  with  intent  to  steal,  cot,  or  destroy  any  linen  yam  bee 
longing  to  any  linen  mannfactory,  or  the  looms,  tools,  or  implements  used  therein ;  or 
shall  wilfully  or  maHciously  cut  in  pletes  or  destroy  any  such  goods,  when  expqeed 
either  to  bleach  or  dry,  he  shall  bo  guiHy  of  ftlony  without  benefit  of  clergy.    . 

IV.  For  preserration  offish  in  fish-poDd^^  and  conies  in  x^arrens,  S^c 

By  5  Oeo,  3.  CMp.  14.  uet.  1. '  In  oaao  my  person  or  persons  shall  enter  into  any  park 
or  paddock  fenced  in- and  inckeed,  or  into  any  garden,  orchard,  or  yard  adjoining,  or  be- 
longing to  any  dwelling-house,  in  or  Ihnough  whieh  park  or  other  premises  any  riter  or 
stream  shall  run  or  be,  or  wherein  shall  be  any  river,  stream,  pond,  pool,  moat,  stsw,  or 
other-  water,  and  by  anv  ways  or  mean^  or  ilevioe,  whatsoever,  shall  steal,  take,  kiU»  or 
destroy  any  fish,  bred,  kept,  or  preserved,  in  any  such  river  or  stream,  pond,  pools  moat» 
stew,  or  other  water  aforesaid,  without  the  eousent  of  the  owner  or  owners  tbertef ;  or 
shall  be  aiding  and  assisting  in  stealing,  taking,  killing,  or  destroying  any  such  fish  as 
aforesaid ;  or  shall  receive  or  buy  arty  such  fish,  knowing  the  same  to  be  so  stolen  OT 
taken  as  aforesaid;  and  being  thereof  indicted  within  six  calendar  months  next  after  such 
offense  or  offenses  shall  have  been  eommitted,  before  kny  judge  or  justices 
of  gaoUdelivery  for  the.connty  wherein  such  park  or  paddock,  guden,  orchard,  F  722  H 
or  yard  shall  be,  and  shall  on  such  indictment  be  by  verdict,  or  his  or  their 
own  confession  or  coi^ssions,  convicted  of  any  such  offense  or  offenses  as  aforesaid';  the 
person  or  persons  so  convicted  shall  be  trahsported  for  seven  years. 

And  by  sect.  6.  If  any  person  or  persons  shall  wilfully  aiid  wrongfully,  in  the  night- 
time, enter  into  any  warren  or  ground,  lawfully  used*  or  kept  for  the  breeding  or  keeping 
of  conies,  altho  the  same  be  not  inclosed,  and  shall  then  and  there  wilfully  aBd  wrong- 
fully take  or  kill,  in  the  night-time,  any  ceney  or  sooies,  against  the  will  of  the  owner 
or  occupier  thereof,  or  shall  be  aiding  and  assisting  therein,  and  shall  be  convicted  of  the 
same  before  any  of  his  majesty^s Jnytices  of  ovrr  and  terminer  or  gacj-delivery,  for  the 
county  whereof  such  offense  or  ofltenaes  shall  be  committed,  every  such  person  and  pep. 
sons  so  offending,  and  being  thereof  lawfully  convicted  in  manner  afbresaid  shall  and 
may  be  transp^irted  for  seven  years,  or  suffer  such  other  punishment,  by  whipping,  fine, 
tt  imprisonment,  as  the  court,  befbre  whom  such  person  or  persons  shall  be  tried,  sbaH 
in  their  discretion  award  and  direct^ 

By  Meet.  7.  No  person  who  shall  be  convicted  of  any  offense  against  this  act,  shall  be 
liable  to  be  convicted  ibr  any  such  offense  ander  any  fbrmer  act  or  acts,  law  or  laws, 
now  in  fi>rce. 

y.  For  preventing  unlawful  combinations  of  workmen  employed  in 

the  silk  manufacture. 

By  6  Oee.  3.  esp.  98.  teel.  15.  If  any  person  or  pertons  shall,  by  day  or  by  night, 
break  into  any  house  or  shop,  or  enter  by  foroe  Into  any  house  or  shop,  with  intent  to 
cut  or  destroy  any  velvet,  wrought  silk,  or  silk  miied  with  any  other  materials,  or  other 
•ilk  mannikctore,  in  the  loom,  or  any  warp,  or  shute,  topis,  tackle*  or  utensils ;  or  shall 
wilfully  and  maliciously  cut  or  destroy  any  velvet,  wrought  silk,  or  silk  mixed  with  any 
other  materials,  or  other  silk  manufacture  in  the  loom,  or  any  warp  or  shute,  tools,  tackle, 
or  utensils^  prepared  or  employed  in,  or  for  the  making  thereof;  or  shall  wilfiilly  and 
maliciously  break  or  destroy  any  tools,  tackle,  or  utensils,  used  in  or  for  the  weaving  or 
making  any  such  velvet,  wrought  silks,  or  silks  mixed  with  any  other  materials,  or  other 
silk  goods,  or  silk  manufactures,  not  having  the  consent  of  the  owners  so  to  do;  e^erj 
sacli  offender,  being  thereof  lawfully  convict,  shall  be  adjudged  guilty  of  felony,  and 
shall  suffer  death  without  benefit  of  elergy. 
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VI.  For  the  encottntging  tbe  cuhivatioti,  and  for  the  better  preaer* 

vatioD  of  trees,  roots^  plants,  and  shrubs. 

By  6  Geo.  3.  co^  36.  All  uid  eiwerj  perton  «nd  pertoDs  who  sbtllf  in  tbe  oi^ht-tinM^ 
Jop,  top,  eut  down,  break,  throw  down,  bark,  born,  or  otherwise  epoil  or  destroj,  or  cmrrj 
mway  any  oak,  beach,  aah,  elm,  fir,  chesnat,  or  asp  tirober.tree,  or  other  4ree  or  trees 
itandiitf  for  limber,  or  likely  to  become  limber,  without  the  cooeent  of  tbe  ovoer  or 

]  owners  thereof  fim  had  and  ohiained;  or  shall,  in  the  nigfat-tioie,  pluck  ap^ 
dig  up,  break,  spoil,  or  destroy,  or  carry  awjiy,  any  root,  shmb,  or  pluit* 
roots,  shrubs,  or  plants  of  the  value  of  five  shillings,  and  which  shall  be  grow- 
ing, standing,  or  being  in  the  garden,  or  under  nursery-ground,  or  other  inclosed  ground, 
of  any  person  or  persons  whomsoever,  shall  be  deein^  and  coi^aed  to  be  guilty  of 
fekmy ;  and  every  such  personor  persons  shall  he  subject  and  liable  to  the  like  pains  and 
penalties  as  in  cases  of  ielony;  and  the  court  br  and  before  whom  such  person  or  persons 
shall  be  tried,  shall,  and  hereby  -have  authority  to  iransport  soch  person  or  persons  for 
the  space  of  seven  years:  and  all  and  every  person  and  persons  who  shall  be  wQTulIy 
aiding,  abetting,  or  assisting  in  sueh  cutting  down,  breaking,  throwing  down,  barking. 
burning,  or  otherwise  spoiling  or  destroying,  o^  carrying  away  any  sueh  oak,  beach,  ssh, 
•Im,  fir,  chssnut,  or  asp  timber-tree,  or  oilier  tree  or  trees  standing  lor  timber,  or  likely 
lobeoorae  limber,  as  afiiresaid;  or  in  such  plucking' up,  digging  up,  cutting, breaking; 
spoiling,  or  destroying,  or  carrying  away  such  root,  rand>  or  plant,  roots,  ahrubs  or  pluts 
as  aforesaid,  of  the  value  afornaid ;  or  .who  shall  buy  or  receive  such  root,  shrub  or  phuat. 
voots,  ^rubsor  plants,  of  the  value  afbresaid,  knowing  the  same  to  be  stolen,  sh^  bs 
•abject  and  liable  to  the  same  punishnient,  as-  if  he,  ^e,  or  they  liad  stoleii  the  same; 
any  law  to  the  contrary  in  an j  wise  notwithstanding. 

YIL.  For  tbe  better  preservation  of  timber-trees,,  and  of  woods  and 
under- woods ;  and  for  tbe  furtber  preservation  of  roots,  shrubs,  and 
plants. 

By  6  Oeo,  3.  cap,  48.-  Every  person  who  shall,  wilfully  eut  or  break  down,  bark,  bum, 
pluck  up,  lop,  top,  erop,  or  otherwise  deface,  damage,  spoil,  or  destroy,  or  carry  away 
any  timber-tree  or  trees,  or  trees  likely  to  become  timber,  or  any  part  thereof,  or  the 
lops  or  tops  thereof,  without  the  conseat  of  the  owner  (or  in  any  of  his  majesty's  forests 
pr  chases,  without  the  consent  of  the  surveyor,  or  bis  deputy,  or  persons  intrusted  with 
the  care  thereof^)  and'phall  be  thereof  convicted  on  the  oath  of  one  witness,  before  one 
justice,  shall,  for  the  first  offense,  forfeit  not  exceeding  201.  together  wi.h  the  charges 
previous  to  and  attending  such  conviction,  to  be  ascertained  by  such  justice;  and  on 
jDon*payment  thereof,  to  be  committed  by  such  justice  to  tbe  common  gaol,  for  any  time 
not  oxceeding  twelve  months,  nor  less  than  six,  or  until  the  penalty  and  charges  shall 
be  paid :  for  the  second  offense  to  fi)rfeit  not  exceeding  SOL  together  with  the  charges  as 
aforesaid ;  and  for  non-paypsent,  to  be  committed  as  aforesaid,  for  any  tinie  not  exc^ing 
eighteen  months,  nor  less  than  twelve,  or  until  the  penalty  and  ieharges  shall  be  paid ; 
and  if  any  person  shall  be  guilty  of  a  like  offence,  a  third  time,  and  sliall  thereof  be  con- 
victed ttt  Uke  manner,*  he  shall  h6  deemed  guilty  of  felony,  and  the  court 
r  724  1  before  whom  be  shall  be  tri^d,sha)l  have  authority  to  transport  htm  for  seven 
years.  And.  all  oak,  beech,  chesnot,  walnut,  ash,  elm,  c^ar,  Ar,  asp,  lime, 
sycamore,  and  birch  trees,  [and  also  poplar,  alder»  larch^  mapple,  and  hornbeam,  by 
is  OtOi  3.  csp.  331]  shall  be  deemed  timber  trees. 

'  And  by  uet  3,  Every  person  who  shall  phick  up,  spoil  or  destroy,  or  take  or  carry 
away  any  root,  shrub  or  plant,  foots, 'shrubs  or  pfants,  out  of  the  fields,  nurseries,  gar- 
dens, or  garden.ground,  or  other  cultivated  lands,  of  any  person,  without  the  consent  of 
the' owner,  and  shall  ber  thereof  convicted'  upon  the  oath  of  ons  witne8S  before  one  jut' 
tic€,f  shall,  for  the  first  offense,  forfeit  not  exceeding  40s.  together  with  the  charges  pre- 

*  Here  seems  |o  be  a  mistake.  Being  convicted  in  like  manner,  implies  a  summaiy 
conviction,  as  before  directed,  before  onie  juiitice;  but  it  ofuinot  be  intended,  that  a  justice 
shall,  in  this  manner,  have  power  to  transport  a  man^  But  the  word  court  sAerwards, 
before  which  he  shall  be  convicted  (that  is  court  of  cunte,  or  sessteiis,  as  it  seemeth  by 
the  following  words  of  the  act;)  iqopiies  a  legal  trial  by  a  jury;  and  therefore  these  words 
[in  like  msniMr]  ought  to  be  omitted* 

t  The  words  in  the  printed  act  are  [and  shall  be  thereof  convicled  upon  tbe  oatb  of 
one  or  more  credible  witness  or  witnesses,. before  ahy  "one  or  more  justice  or  justices  of 
the  ^coj.    It  is  probable  by  mistake  of  the  printer  of  this  act 
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Tiootlo,  mud  attending  toch  convidioB,  to  be  aeoertained  hf  aneh  jmlioe;  and  if  not 

paid  immediately,  the  said  justice  shall  ooininit  him  to  the  house  of  correction  for  one 
month,  to  be  kept  to  har^  labour,  and  once  whipped  there:  for  the  second  offense,  shall 
Ibrieit  not  exceeding  51,  together  with  the  charges  as  aforesaid;  and  if  not  paid  imme- 
diately, then  to  be  committed  to  the  boose  of  correction  for  three  months,  and  to  be  kept 
to  hard  labour,  and  whipped  there  once  in  every  of  the  said  months;  and  if  any  person 
•ball  ^  third  time  commit  the  like  olTenee,  and  shall  be  thereof  convicted,  he  shall  be 
deemed  guilty  of  felony,  and  the  court  before  whom  be  shall  be  tried,  shall  have  anthoritj 
to  transport  him  for  seven  years. ' 

VIII.  Stealing  bills  or  t)ther  securities  f6r  money  out  of  letters. 

By  7  Oto,  3.  cap.  50.  sect.  1..  If  any  person  employed  in  the  business  of  the  post- 
office,  shall  secrete,  imbezzle,  or  destroy  any  letter  or  packet,  containing  any  bank  note« 
bank  post  bill,  bill  of  exchange,  exchequer  bill,  Sooth-Sea  or  East  India  bond,  dividend 
warrant  of  the  bank,  or  other  company,  navy,  or  victualling,  or  transport  bill,  ordnance 
debenture,  seaman's  ticket,  state  lottery  tieaet,  bank  receipt  for  payment  on  any  loan, 
note  or  assignment  of  stock  in  the  funds,  letter  of  attorney  for  receiving  annuities  or 
dividends,  or  for  selling  stock  in  the  funds,  or  belonging  to  any  company,  American  pro- 
Tincial  bill  of  credit,  goldsmith's  or  banker's  note  for  payment  of  money,  or  other  bond 
or  warrant,  draught,  bill,  or  promissory  note  for  payment  of  money,  or  shall  steal  and 
take  the  same  out  of  any  letter  or  paeket«  he  shall  be  guilty  of  felony,  and  snfier  death 
without  benefit  of  clergy.    [And  see  for  the  like  the  act  of  5  Oeo.  3.  cap.  95.  sect,  17.] 

By  sect,  %  If  any  person  shalj  rob  any  mail  of  any  letter,  packet  x>r  bag,  or  shall 
steal  ai^  take  any  letter  or  packet  from  out  of  any  mail  or  bag  or  ont  of  any  post-office, 
or  house,  or  place,  for  the  receipt  or  delivery  of  letters,  altho  the  same  shall  not  appear  • 
to  be  a  taking  f^om  the  person;  or- on  the  highway,  of  in  a  dwelting.hoose,  or  oot-hoose 
belonging  to  a  dwelling-house;  and  altho  it  shall  not  appear  that  any  person 
was  put  in  fear,  he  ahall  nevertheless  be  guilty  of  folony,  and  shall  soner  death  f  725  1 
without  benefit  of  clergy. 

By  9eet,  3.  If  any  person  employed  in  any  business  of  the  post-office,  who  shall  take 
any  letter  or  packet  to  be  forwarded  by  the  post,  aiid  receive  any  money  therewith  for 
the  postage,  shall  burn  or  destroy  any  soch  letter  or  packet;  or  shall  advance  the  rate  of 
postage  upon  any  letter  or  packet,  and  not  duly  account  for  the  money  by  him  receive 
for  iuch  advanced  postage,  he  shall  be  deemed  gnltty  of  fidooy. 

IX.  For  the  more  speedy  and  effectual  transportation  of  ofiendefs. 

By  8  Oeo,  3.  eop.  15.  Where  his  majesty's  mercy  shall  be  extended  to  any  ofiender 
npon  condition  of  transportation,  and  the  same  be  signified  to  the  judge,  by  one  of  the 
principal  secretaries  of  state,  such  judge  may  make  order  for  the  immediate  transports* 
tion  of  soch  offender;  who  shall  thereupon  be  transferred  and  made  over  to  the  con- 
tractor, Sfc,  and  if  such  offender  be  afterwards  seen  at  large  in  Greol  BrUain^  without 
lawful  cause,  before  the  expiration  of  the  term  for  which  he  was  transported,  he  shall 
suffer  death  withont  benefit,  of  clergy. 

X.  For  punishment  of  persons  destroying  mills,  mines,  ^c. 

By  9  Oeo.  3.  cap,  f^.  $ect,  1.    If  any  person  or  persons  riotously  and  tnmoltoonsly. 
assembled,  to  the  dlstnrbance  of  the  pnblic  peace,  shall  nnlawfolly  and  With  force  do- 
molish  or  poll  down^  or  bsffin  to  demolish  or  poll  down  any  wind  saw-mill,  or  other 
wind-mill,  or  any  water-mill,  or  other  mill,  or  any  of  the  worln  thereto  belonging,  every. 
such  person  shall  be  ffuilty  of  folony  without  benefit  of  clergy. 

And  by  $eci,  2.  If  any  person  shall  wilfully  or  maliciously  burn,  or  set  fire  to  any 
soch  niill;  be  shall  in  like  manner  be  gniHy  of  folony  without  benefit  of  clergy. 

And  by  oect,  3.  If  any  person  shall  wilfully  or  malicioosly  set  fire  to,  burn,  demolish, 
poll  down,  or  otherwise  destroy  or  damage  any  fire  engine,  or  other  engine  erected  for 
draining  water  from  collieries,  or  coal  mines,  or  for  drawing  -coals  oot  of  the  same;  or 
for  draining  water  from  any  mine  of  lead,  tin,  copper,  or  other  mineral;  or  any 
bridge,  waggon<.way  or  tronk,  erected  for  conveying  coals  from  any  colliery  or  ooal- 
mine,  or  staith  for  depositing  the  same;  or  any  bridge  or  waggon-way  erected  for 
conveying  lead,  tin,  copper,  or  other  mineral  fVom  any  such  mine,  or  shall  caose  or 
procure  the  same  to  be  done,  he  shall  be  gnilty  of  felony,  and  transported  for  seven 
ycarsi 
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XI.  FoTgerf  in  relation  to  seaman's  WBgea. 

By  9  Om.  3.  cap,  30.  $eet.  6.  If  ftiiy  pttaon  sbdd  utter  or  imbtiBh  is  tme,  any  frlaev 
Jorfed  or  ooanterleited  letter  of  attornejr,  biU«  ticket,  certifieale,  aMtgnnieot,  laet  wiJ4 
•r  any  other  poW^  or  authority  wbataoever,  in  order  to  receife  any  wagira,  pay,  or  other 
■Uowancee  of  money,  for  prixe.money,  due,  or  suppoeed  to  be  due  to  any  officer  or  «ear 
BMO,  or  other  person,  who  has  really  lenred,  or  was  supposed  to  have  served,  or  vho 
shall  hereafter  serve,  or  be  supposed  to  have  served,  on  board  of  any , ship  or  vessel  of  his 
Majesty,  his  heirs  or  successors,  with  intent  to  defraud  any  person,  knowing  the  sanne 
to  be  false,  forged  or  counterfeited ;  then  every  such  person,  heii^  thereof 
r  726  1  UwfuUy  convicted,  shall  be  deemed  goil^  of  felony,  and  «hall  sn&r  dMth 
'  without  benefit  of  clerg^y. 

XII.  For  making  the  receiving  of  stolen  jewels,  and  gold  and  silver 
plate,  in  the  case  of  burglary  and  highway  robbery,  more  penaL 

By  10  Oto.  3.  cap,  48.    Every  person  who  shall  buy  or  itseeive  any  stolen  jewel  nr 

C*  wets,  or  any  stolen  ^td  or  silver  plate,  watch  or  watches,  knowing  the  aanie  to  fanv« 
ten  stolen,  shall,  in  all  esses  where  such  jewel  or  jewels,  or  geld  or  silver  plate  shall 
have  been  feloniously  stolen,  aeoompanied  with  a  burglary  actually  committed  in  tho 
stealing  the  same,  or  sliall  have  been  feloniousiy  taken  by  a  robbery  on  the  ii^hway, 
•h^n  be  triable  as  well  befora  oonviction  of  the  principal  felon  in  such  felony  and  bow 
glaryor  robbery,  whether  he  ahall  be  in  or  out  of  custody,  as  after  his  ooovietioQ.  And 
Sfany  person  so  boviog  or  receiving  such  jewel  or  jewels,  or  gold  or  silver  plate,  sliall 
he  convicted  thereof,  he  shall  be  guilty  of  felony,  and  transported  for  fourteen  yi 


XIIL  Fpr  preventing  the  counterfeiting  the  copper  c<^n  of  this  realm. 

By  11  6m.  3.  cap,  40.  $$ct,  I.  If  any  person  or  persons  shall  make,  coin,  or  coonter- 
ftit|  any  of  the  copper  monies  of  this  realm,  commonly  called  an  kaJf-penmft  or  Kfatikimg^ 
such  person  or  persons  offending  therein,  and  his,  her,  or  their  counsellors,  aiders,  or 
abetters  and  procurers,  ahall  be  adjddged  railty  of  felony  [but  within  clergy.] 

By  net  9.  If  anj  perw>n  or  persons  shall  buy,  sett,  take,  receive  pay,  or  pot  cffnny 
eoonterfelt  copper  money,  not  melted  down,  or  cot  in  pieces,  at,  or  for  a  less  rate  or  value 
Aan  the  same,  by  itt  denomination,  doth  or  sltatl  import,  or  was  counterfeited  for,  every 
such  person  and  persons  shall  be  adjudged  guilty  of  felony  [but  within  clergy.] 

XIV.  For  proceeding  against  persons  standiag  mute  on  tlieir  arraign- 

ment for  felony  or  piracy.     .       . 

Bv  IS  Oeo,  3.  tap,  30.  If  any  person  being  arraigned  on  apy  indictment  or  appeal 
for  relony.  or  on  any  indictment  for  piracy,  shall,  upon  such  arraignment  stand  mute,  or 
will  not  inswer  directly  to  the  felony  or  piracy,  such  person  so  standing  mote,  as  afore- 
■aid,  shaH  be  convicted  of  th^  felehy  or  piracy  charged  ip  such  indictment  or  appeal; 
snd  the  colirt,  before  whom  be  shall  be  arraigned,  shall  thereupon  award  jodgnient  and 
execution  against  such  person,  in  the  same  manner  as  if  such  person  had  been  convicted 
by  verdict,  or  confession  of  the  felony,  or  piracy  phirged  in  such  indietment  or  appnl; 
and  such  judgment  shall  have  all  thb  same  eonseqaences  in  every  respect,  as  if  such  per- 
son had  been  convicted  by  verdict  or  confession  of  such  felony  or  piracy,  and  judgment 
had  been  thereupon  awarded. 

XV.  For  preserving  his  Majeaty^s  dock-yards,  magazines,  ships, 

ammunition,  arid  stores. 

.  By  13  Oeo,  3.  cap.  34.  If  any  person  shall,  either  within  this  realm,  or  any  of  the 
islands,  countries,  forts  or  places  thereunto  belpnging,  wilfully  and  malicioasly  set  <m 
Bre^  or  burn,  or  otherwise  destroy,  anjr  of  his  Majest|r*s  ships  or  vesseb  of  war,  whether 

[the  same  be  on  float,  or  building  in  any  of  hie  Maiesty  *s  dock-yarda,  or  bnikt 
'727  J  ing«  or  repairing  by  contract,  in  any  private  yard;  or  any  of  his  Ma)eity*s 
arsenals,  magaunes,  dock-yards,  rope-yar^  viotuaUing-omoes,  or  any  of  the 
buildings  erected  therein,. or  belonging  thereto;  or  any  timber  or  maieriale  there  plaosd, 
for  building,  repairing,  or  fitting  out  of  ships  or  vessels ;  or  any  of  his  Majesty's  military, 
naval,  or  victualling  stores,  or  other  ammunition  of , war;  or  any  place  iirlMae  any  sueh 
military,  naval,  or  victualling  storea,  or  other  ammunition  of  war  shall  be  kept;  fa^  and 
also  his  aiders  and  abetters,  shall  be  guilty  of  felony,  without  benefit  of  clergy. 
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XVI.  For  the  preventing  of -frauds  in  the  6tamiy  duties  upon  tellam, 

parchment,  paper  and  cards. 

Bj  19  (rco.  S.  t^.  46.  If  cny  penoo  shall  write  or  engroo,  or  cause  to  be  written  or 
engrossed,  either  the  wiiole,  or  any  part-of^any  writi  mandate,  bondf  affidavit,  oT  other 
writing,  matter,  or  thing  whatsoever,  in  respect  whereof  any  doty  is,  or  shall  he  payable 
by  any  act  or' acts  made,  or  to  he  made  in  that  behalf^  on  the  whole,  or  any  part  of  any 
peee  of  Tellam,  parchment  or  paper,  whereon  there  shall  have  been  before  written  any 
other  writ,  bond,  mandate,  affidavit,  or  ether  matter  -or  thing,  in  respect  whereof  any 
duty  was  or  shall  be  payable,  as  afbresald,  before  «Uch  velllim<'parchment,  or  paper,  shall 
hti'it  been  again  mtrked-<Mr  stamped  aoooirdiqg  to  the  said  acts;  or  shall  fraudulently  erase 
or  scrape  out,  or  caose  to  be  erased  or  scraped  out,  the  name  or  names  of  any  person  or 
persons,  or  any  sum,  date,  or  other  thing,  written  m  such  writ,  mandate,  affidavit,  bond, 
or  other  writing,  matter  or  thing,  as  aforesaid ;  or  firauduleotly  eut,  tear,  or  get  off,  any 
mark  or  stamp,  in  respect  whereof  or  whereby,  any  dnti^  are  or  shaU  be  payable,  or, 
denoted  to  be  paid  or  payable  as  aforesaid,  from  any  piece  of  vellum,  parchment,  paper, 
playing  cards,  outside  paper  of  any  parcel  or  pack  of  pla;f  ing  cards,  or  an^  part  thereof^ 
with  intent  to  use  such  stamp  or  mark  for  any  other  writing,  matter  or  tiling,  in  respect 
whereof  any  doty  is,  or  shall  be  psyable,  or  denoted  to. he  paid  or  payable,  as  aforesaid, 
then,  and  so  often,  and  in  every  such  case,  every  person  so  offending  in  any  of  the  par« 
fticolars  before  mentioned,  and  every  person  knowingly  and  wilfuUy  aiding,  abetting  or 
Msisting  any  person  or  persons,  to  commit  any  such  offense  or  offenses,  as  aforesaid, 
■hall  bd  deemed  guilty  of  felony,  and  shall  be  transported  for  a  term  not  eiceeding  seven 
yiears;  and  if  such  offender  ihall.  voluntarily  escape,  or.  break  prison,  or  return  from 
transportation  within  the  limited  time,  he  shall  suffer  death  without  benefit  of  clergy. 

XVII.  For  the  more  effectual  execution  of  criminal  laws  in  the  two 

parts  of  the  united  kingdom. 

E^  13.C7m.  3.  cap,  31.  aec.  4.  If  any  person  having  fbloniooiily  taken  money,  cattle, 
goods,  or  other  effects,  in  either  part.of  the  united  kingdom,  and  shall  afisrwards  have 
the  same,  or  any  part  th^sb.^  in  his  possession  in  thcother  part  of  the  united  kingdom; 
it  shall  be  lawful  to  indict,  try  and  punish  him  for  tbefl  or  larcinjr,  in  that  part  of  the 
united  kingdom  where  he  shatt  so  ha^e  such  money,  cattle,  goods  or  other  effect^  in  bis 
possession,  as  if  the  same  had  been  stolen  there. 

And  by  sect.  5.  If  any  periBon,  in  either  p4rt  of  the  united  kingdom,  shall 
knowingly  receive  or  have  any  nu>n^y,  cattle,  gpods,  or>  other  efieots,  stolen^    [  728  1 
tt  otherwise  feloniously  taken  in  the  other  part  of  the  united  kingdom,  he 
•hall  be  liable  to  be  indicted,  tried,  and  punished  for  the  same,  in  that  part  of  the  united 
kingdom  where  he  shall  so  receive  and  have  the  same,  as  if  they  had  been  originally 
stolen  there. 

^VIII.  For  the  preventing  the  forging  or  counterfeiting  any  stamp 
or  seal  used  for  marking  oilicoes,  linens  and  stuffs  to  be  printed^ 
painted,  stained  of  dyed. 

By  13  (?««.  3.  cepw  56.  If  anjr  ponon  shall  counterfeit  or  forge  any  stamp  or  seal 
already  provided  by  the  commissioners  in  the  said  act  mentioned,  or  which  shall  here- 
after be  provided,  renewed,  or  altered^  or  shall  counterfeit,  or  resemble  the  impression  of 
the  same,  upon  any  of  tiM  said  commoditiee'  chargeable  with  duties,  thereby  to  defraud 
bis.Majesty  thereof^  such  person  shaU  be  guilty  of  felony  without  benefit  of  clergy. 

XIX.  For  preventing  the  forging  of  the  notes  or  bills  of  the  Bank  qf 

England^  S^e, 

By  13  Ge9, 3.  cap.  79.  jse.  1.  If  any  person  or  persons  pother  than  the  officers,  work- 
men, servants,  or  agents  for  the  time  being  of  the  governor,  ^be.  of  the  bank,  to  be  autho- 
risdd  for  that  purpose  by  them,  and  for  their  use)  shall  make  or  use,  or  cause  or  procure 
to  be  made  or  Ui^,  or  knowingly  aid  or  assist  (n  the  making  or  using,  or  (without  being 
authorised  as  aforesaid)  shall  knowingly  have  in  his,  hejc,  or  their  custody  or  possession 
(witliout  lawful  excuse,  the  proof  whereof  shall  lie  upon  the  person  accused)  any  frame, 
mould.  Or  instrument  for  the  making  of  pftper,  with  the  words  Bank  tf  England,  tisiUe 
hi  the  substance  of  such  paper ;  or  shall  make,  or  oause  or  procure  to  be  made,  or  know- 
ingly aid  or  assist  in  the  making  any  p*p^«  in  the  substance  of  which  the  said  words, 
Bnkaf  England^  shall  be  viiilde;  or  u  nnj  person  (except  la  before  excepted)  shall  by 
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•ay  ftrt,  nijicttery,  or  MntriTanoa,  ewiM  or  procure  the  nld  wordi,  B^nk  nf  fii^Iaifd^  to 
appear  visible  in  the  BabBtaiice  of  any  paper  whatsoetfer;  or  knowingly  aid  or  aasist  in 
causingr  the  aaid  worda,  Batik  of  England,  to  appear  in  tite'vabttanoo  of  any  paper  what- 
■o6Ter;  eroiy  pereoo'ao  oflRmdin^  in  any  of  the  cases  aforesaidf  shall,  for  such  offmwe, 
be  deemed  a  feloov  and  shall  aoffer  death  without  benefit  of  clergy.* 

XX.  To  prevent  the  stealing  of  deer. 

By  16  Oeo,  3.  cop.  90.  sect.  1.  The  penalty  on  persons  who  riiall  hunt,  kill,  woQod  or 
shoot  at,  &a  any  nliow-deer  in  any  forest,  park,  dbc  wilhont  being  dnly  aothorised,  ia^ 
lor  the  second  ollense,  felony  and  transportation  for  seven  years. 

•  And  by  sccl.  9.  The  ponalty  on  persons  carrying  ire  arms  into  any  forest,  park,  &c. 
with  intent  to  destroy  deer,  is  also  felony,  and  transportation  for'sevep  years. 

XXL  To  authorize,  for  a  limited  time,  the  punishment  foy  hard  la- 
bour of  .offenders,  who,  for  .certain  crimes,  are,  or  shall  become 
liable  to  be  transported. 

By  16  Oto.  3.  cap.  43.  sect.  1.  Any  male  person  convicted  In  Engiand  of  any  crimQ 
punishable  by  transportation,  may,  instead  thereof,  be  kept  to  )tard  labour  in 
r  729  1  deansing  the  river  J%ame»^  dtc  for  ^y  term  not  less  than  three,  nor  noore 
**  than  ten  years. 

And  by  ssef.  15.  If  any  person  so  ordered  to  hard  labour,  shall  at  any  time  during  the 
term,  for  which  he  shall  he  ordered  to  hard  labour,  break  prison,  or  escape ;  for  the  first 
escape-,  lie  shall  be  punished  by  doubling  the  term  of  the  sertrioe  and  hard  labour ;  and 
on  conviction  for  a  second  escape,  he  shall  be  adjudged*  a  felon,  and  suffer  death  without 
ben^6t  of  clergy  .f 

STATUTES  BBLATINO  TO  gTELOUT  ENACTED  smCJS  THE  LAST  BDITIOK 
or  THIS  WORK,  WHICH  WAS  IN  THE  TEAR  1778. 

XXII.  For  granting  to  his  Majesty  certain  duties  on  licences,  to  be 
taken  out  by  all  persons  acting  as  auctioneer,  and  certain  rates 
and  duties  on  all  lands,  houses,  goods,  and  other  things,  sold  by 
auction  ;{a)  and  upon  indentures,  leases,  bonds,  deeds,  and  other 
instruments. 

By  17  &eo.  3.  cK*  50.  §  25.  If  any  person  shall  counterfeit  or  forge,  or  procure  to  be 
counterfeited  or  forged,  any  seal,  stamp,  or  mark,  to  resemble  any  seaJ,  stamp,  or  mark, 
directed,  or  allowed  to  be  used  by  this  or  any  other  act  of  parliament,  for  the  purpose  of 
denoting  the  duties  by  this  or  a^iy  other  acto^  parliament  granted,  or  shall  counterfeit 
or  resemble  the  impression  of  the  same  with  .en  intent  to  defraud  his  Afo/esty,  his  heirs 
and  successors,  of  any  of  the  said  duties;  or  shall  privately  or  fraodulenUJy  use  any  seal, 
•tamp,  or  mark,  directeil  or  allowed  to  be  used' by  this  or  any  other  act -of  parliament, 
relating  to  the  siamp-duties,  with  intent  to  defraud  his  iMsJesty,  his  heirs  and  sooceasors 
of  any  of  the  said  duties;  every  person  so  offending,  and  being  tliereof  lawfully  convicted, 
shall  he  adjadged  a  felon,  and  shall  suffer  death  tui  in  casea  of  felony,  without  benefit  of 
clergy. 

XXIIL  For  preventing  the  foYging  of  acceptances  of  bills  of  ex- 
change, 4*c.  with  intent  to  defraud  corporations.  Vide  stai.  7. 
Oeo.  2.C/L22. 

By  18  Oeo,  S.  eh.  IS.  If  any  person  shall  felsely  make,  alter,  forge,  or  counterfeit,  or 
cause  or  procure,  ^c,  or  willingly -act,  Sfc,  any  aoceptabce  of  any  biU  of  exchange,  or  the 

*  By  13  Geo,  3.  eh.  84.  §  49,  the  malicious  destruction  of  tumpike<^atea^  ibaifs,'ar 
<nginsf ,  ^e.  is  a  felonious  and  transportable  offence;  (and  so  as  to  reseuers,  d&c.)  y*^ 
indictment  hereon,  and  said  §  ofetat.  at  large.  €r.  Cir.  Com.  7th  edit  740-1. 

t  By  16  Oeo.  3.  ch.  34.  ^  15.  If  any  person  shall  counterfeit,  &c  or  utter,  sell,  Ac 
knowing,  ^c.  any  seal,  stamp,  or  mark,  used  for  indentures,  leases,  bonds,  or  oilier 
deeds,  cards,  dice,  or  newspapers,  he  shall  be  adjudged  a  felon^  and  suffer  death  without 
benefit  of  clergy.  Vide  alto  abstract  of  39  G^o.  3*  ch.50.  §  13.  being  No.  LXI.  poaU 

(fi)  Partly  repealed  as  to  aucltonf,  by  19  Geo.  3.  cL  56.  i  1- 
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ttamher,  or  principal  sum  of  any  accountable  receipt  for  any  note,  bill,  or  other  pecurity 
for  payment  of  mdnc'y,  or  any  warrant  or  order  for  payment  of  money,  or  delivery  of 
ffoodsywith  intention  to  defraud  any  corporation  whatBoever;  or  thall  utter*  ^c,  with  lik^ 
intention,  he  shall  be  deemed  guilty  of  felony,  and  shall  so£fer  death  as  a  Moa  without 
benefit  of  clergy. 

XXIV.  For  the  payment  of  costs  to  parties  on  complaints  determined 
before  Justices  of  the  peace,  out  of  sessions;  for  the  payment  of  the 

.  charges  of  Constables  in  certain  cases ;  and  for  the  more  effectual 
paytnent  of  charges  to  witnesses  and  prosecutors  of  any  larceny, 
or  other  felony. 

By  18  Geo.  3.  ch,  19.  (7.  On  trials  for  grand  or  petit  larceny,  br  other  felony,' the 
court  may  order  the  treasurer  of  the  county,  Sfc,  to  pay  the  proeecutor  his  reasonable 
expenoes,  and  also  an  allowance  for  his  trouble  and  loss  of  time,  if  he  shall  appear  to  the 
court  to  be  in  poor  circumstances.  And  also  bj  thci  same  statute,  f  8.  the  court  may 
order  ^e  payment  of  the  reasonable  expcnces  of  persons  appearing  oh  their  recog« 
ilizances,  or  subpoBnas,  to  give  evidence,  whether  any  bill  of  indictment  be  preferred  or 
not  to  the  grand  jury,  and  also  reasonable  allowances  for  their  trouble  and  loss  o^  time, 
if  they  shall  appear  to  the  court  to  be  in  poor  circumstaiices.(6) 

Vide  $tat.  35  Oeo.  2.  ek.  36.  §  11.  and  27  Geo,  2.  eh.  3,  §  3^  cited  in  6  3*.  R.  33a  Ea$^ 
Ur  Term,  35  Geo,  Z,  K.  B. 

XXV.  For  granting  to  his  Majesty  several  additional  duties  on 
stamped  vellum,  parchment,  and  paper:  and  for  better  securing  the 
.staoip  duties  upon  indentures^  leases,  deeds,  and  other  instruments. 

.  By  19  Geo.  3.  cA.  66.  (  d.  If  any  person  shall  counterfeit  or  forge,  or  procure  to  be 
counterfeited  br  forged,  any  seal,  stamp,  or  mark,  directed  or  allowed  to  be  used  by  this 
or  any  other  act  of  parliament,  for  the  purpose  of  denoting  the  duties  by  this  or  any 
other  act  of  parliament  granted,  or  ahall  counterfeit  or  resemble  the  impression  of  the 
•ame,  with  an  intent,  Sfc,  or  shall  privately  or  fraudulently  use,  S^e,  he  shall  be  adjudged 
a  felon,  v^d  shall  suffer  deatli  as  in  cases  of  felony,  without  benefit  of  clergy. 

XXV I.  To  explain  and  amend  the  laws  relating  to  the  Transpor- 
iatiorif  imprisonmeQt,  and  other  punishment  of  certain  offenders. 

Vide  Vt>.%L,  pott. 
By  19  Geo,  3.  eh,  74.  f  3.  When  any  person  is  convieted  of  felony  for  which  he  shall 
be  liable  to  be  burnt  in  the  hmnd,(c)  the  court  may,  instead  thereof  impose  oil  him  a 
moderate  finci  or  (exoept  in  the  case  of  manslaughter)  order  .him  to  be  either  publickly 
or  privatsly  whipped.  But  by  ^  4.  this  act  shall  not  abridge  the  power  Tested  in  the 
court  of  imprisoning  ofienders. 

Xiyil.  For  granting  to  his  Majesty  several  additional  duties  on 
adf  ertisements ;  and  certain  duties  on  receipts  for  legacies,  or  for 
any  share  of  a  personal  estate  divided  by  force  of  the  statute  of 
distributions,  or  the  custom  of  any  province  or  place.* 

ByJIO  (?eo.3«cA.38.§'6.    If  any  person  shall  counterfeit  or  forge,  or  procure,  ifc, 
any  seal,  stamp,  or  mark,  directed-  or  allowed  to  be  used  by  this  act,  or  shall 
oountarfeit  or  resbmble  the  impression  of  the  same,  with,  intent,  Sfc,  or  shall  f  730  J 
privately  or  fraudulently  use«  S^,  he  shall,  upon  coat iction,  suflbr  death  as  in 
cases  of  felony,  without  benefit  of  clergy. 

XXVIII.  For  granting  to  his  Majesty  an  additional  duty  upon  al- 
maiiacks -printed  on  one  side  of  any  one  sheet  or  piece  of  paper,  Src. 

By  91  Goo,  3.  eh,  56.  §  9.    If  any  person  shall  eoimterfeit,  or  forge,  or  procure  to  be 

.  (6)  These  expences  extend  to  inferior  districts  having  jurisdiction  to  tnr  fejons,  and 
raising  their  own  rates  similar  to  the  county  rates.  Rex  v.  Afyers,  6  T,  R.  237« 
(c)  Vide  Stat,  i,  Geo,  I,  eh.  11;  6  Geo.  1.  ch,  93. 
*  Repealed  as  to  receipts  for  Isge^tet,  and  new  duties  granted,  by  36  Cfeo,  3.  eh.  59. 

W09^^^9^  ^B^^%^^V4    J^r^We 
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eouBterieitsd  or  forfed,  toy  sl«r«|>  or  mark,  to  reaenblo  «oj  ftaiDp  or  nark,  directed  (9 

be  used  by  this  or  any  other  act  of  parliament;  or  ahall  coonterfeit  or  reaemble  the  im* 
pression  of  the  same;'  or  shall  utter,  Sfc.  or  nhall  privately  or  fraodoleDtly  nie,  S^c*  witk 
intent  to  defraud,  ^T^  he  ahall,  upon  conricUon,  su&r  deatk  as  in  oases  of  felooy,  with- 
out benefit  of  clergy. '  ^      "  ' 

XXIX.  To  expIaiB  and  amend  an  act,  made  in  the  fourih  year  of 

the  reign  of  his  late  Majesty  King  George  the  Second^  intUnled, 
^    An  Act  for  the  n^ore  effectual  punishing  stealers  of  lead^  and  iron 
barsyjixtd  to  hou9eaj(d)  ox  any  fences  belonging  thereunto. 

By  31  Om,  3.  cA.  68.  All  and  ^vety  person  and  persons  who  shall  steal,  rip,  cut, 
l^fsak,  or  remove  wiU|  intent  to  steal,  any  coppery  hro$9^  beU-metaU-vtenml,  or  ^fijfimre^ 
))eing  fixed  to  any  dwellin jjr.houne;,  out-house,  coach-house,  stable,  or  other  boildibg',  nsed 
or  oocapie4  with  sach  dwelling-house,  or-  thereunto  belonging,  or  to  any  other  building 
whatsoever,  or  fixed  in  any  garden,  orchard,  coort-yard,  fenre,  or  outlet,  bekmging  to 
any  dwelling-house,  or  other  building,  or  any  iron  rails,  or  fencing  s^t  or  fixed  in  any 
square,  coprt,  or  other  place  (such  person  having  no  tiUe  or  claim  to  tide  thereto^)  shall 
be  deemed  and  construed  to  be  guilty  df  iblony;  and  the, court  mmy  order  biai  to  be 
transported  for  seven  years,  or  kept  to  hard  labour  in  prison  fi>r  ant  time  not  exceeding 
three  yeani,  nor  less  thsn  one,  sqbject  alf  o  to  the  punishment  of  public  whipping  (if  the 
cburt  shall  think  fit,)  not  exccNBding  three  times :  And  «U  persons  assisting  thereto,  oc 
wbp  shall  hoy  or  receive,  Ijfe.  kpowjng,  dpc.  are  subject  to  the  same  ponishmeots,  althoogk 
the  priaeipaL  fbkm  or  febuM  has  not,  or  have  not,  boon  cooneted  of  stealing  the  saoie, 

XXX.  To  explain  and  an^end  an  act,  nrade  in  the  twenty-ninth  year 
of  the  reign  of  his  late  Majesty  King  George  the  Second,  intituled. 
An  Act  for  more  effectually  discouragihg  and  preyenting  the  steal- 

,  ing,  and  the  buying  and  receiving  of  stolen  lead,  iron,  copper,  brassy 
belUmetal,  and  solder,  and  for  more  effectually  bringing  the  olTen* 
dera  to  justice.' 

By  31  Oeo.  2.  eh,  69.  Every  person  wbo  shall  buy  or  receive  any  pewier^pti^  or  other 
vessel,  or  any  fwier  in  %fiy  form  or  shape  whatever,  knowing  the  same  to  be  stolen.  If 
unlawfully  oome  by;  or  shall  privately,  buy  or  receive  aAy  stolen  pewter,  by  su^riog 
any  door,  window,  or  shutter,  to  be  l^ft  open  or  unfastened,  between  suxiisetting  and  smw 
rising,  for  that  puVpose;  or  shall  bqy  or  receive  the  same  at  any  time,  in  any  clandestine 
manner,  ft^m  any  peraou  or  persons  whatsoever,  shall,  being  thereof  ooOticted  by  doe 
oourse  of  law,  although  the  principal  felon  or  iekutis  has  »ot,  or  have  not,  been  coDVipied 
of  tteali^g  the  same^  be  transported  for  any  time  not  exceediog  seven  years,  or  be  kep< 
and  detained  in  1  prison  and  therein  kept  to  hard  labovr  for  any  tiikie  not  exceeding  three 
years,  nor  less  than  one  year;  and  within  that  time  (if  the  ooivrt  shall  think  fitting)  sock 
ofiender  pr  ofienderi- ahall  he  onoe,  or  oftener,  but  not  more  than  three  time^  pohlidy 
whipped. 

XXXI.  For  punishing  persons  wilfully  and  maliciot^sly  destroying 
any  woollen^  9i,lk^  Unen^  or  eottofi  goods,  or  any  implements  pre- 
pared for  or  used  in  the  manufacture  thereof^  and  for  repealing  so 
much  pf  two  acts,  made  in  the  twelfth  year  of  King'  George  the 
First,  and  the  sixth  year  of  bis  present  Majesty,  as  relates  to  the 

r  "701  1  P"*^ishment  of  persons  destroying  any  woollen  or  silk  manu- 
L  '^^  J  factures,  or  any  implements  prepared  for,  or  used  therein.(e] 

By  23  Oeo,  3«  ch,  40.  §  1.  If  any  person  or  persons  shall,  by  day  or  by  night,  break 
into  any  housi  or  shop,  or  enter  by  force  Into  any  boose  or  shop,  with  Intent  to  cot  or 

(d)  See  the  indictments  against  Prineipid  and  Aider,  Cr.  Cir,  Com'  7th  edit  459. 
Against-  the  Receiver,  Ibid.  460.  Vide  HickmQn*9  ease  and  references,  noted  in  the 
same  book,  touching  the  manner  of  laying  an  indictment  for  stealing  lead  from  ^  cknrtiL 
Page  461. 

(e)  Vh2s  38  Geo,  3.  dk,  55.  and  39  Geo,  3.  ck.  46.  abstracted  hereajfier,  being  No.  LVUL 
and  LX. 
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deiitroy  uj  wexgo  of  cthdt  wopUen  |roodf  in  the  loom,  or  any  tools  employed  in  making 
thereof;  or  shall  wilfully  snd  maliciouety  cot  or  destroy  any  such  serges  or  wooUea 
g'oods  in  the  loom,  or  on  the  rack ;  dr  shalf  barn,  cut,  or  destroy  any  rack  on  which  any 
soch  serges  or  other  uroollen  goods  are  hanged  in  order  to  dry;  or  shall  Wilfbily  anid 
malicioosJy  hrcak  or  destroy  any  tools  ascd  in  the  making  sny  each  wrges  or  othtf 
wooHeh  goods,  not  having  the  consent  of  the  owner  so  to  do;  every  such  ofrander^  bmg 
ihisreof  li^wfaliy  convicted,  shall  be  "guilty  of  felony,  without  benefit  of  clergy. 

§  3.  To  the  same  effect  ss  to  tilk  goods,  or  tools  used  in  tho  manufactariog  thereoC 

^  3.  The  like  as  to  linen  and  cotton  manufactures,  ^e» 

4  4.  Refieak  part  of  lH  Oto.  1.  ek,  34 ;  'and, 

4  5.  Repeals  part  of -6  (Tea.  3.  eh,  3d.(/) 

XXXIL  For  the  more  easy  discovery  and  effectual  punishment  of 

buyers  3,nd  receivers  of  stokn  goods. 

By  S3  €feo.  3.ieft.  58.  ^1.,  Ih»yers  or  reeH^en  of  stolen  goods  (eicept  lead,  iron,  cop- 
per, brass,  belUmetal*  and  solder,)  although  the  offence  of  the  prineiput  amounts  to  petit 
Mreeny(if )  only;  knowing,  i^e.  msy  be  prooecuted  for  a  misdemeanor,  and  punished  by 
fine,  imprisonment,  or  whipping,  although- the  principal  felon  or  fblons  be  nothfcfore  bon- 
ricted  of  the-  said  Atony,  4nd  whether  he,  she,  or  tliey,  is  or  are  amenable  to  justice  or 
Bot  Bat.  where  the  felohy  actually  cam mitted  shall  amount  to  grand  larceny^  and  the 
party  actually  cooiinitting  thereof  shall  nol  be  before  convioled,  such  ofiender  or  offenderf 
•hall  be  exempted  from  being  punished  as  accessary  or  accessaries^  if  such  principal 
felon  or  felons  shall  be  afterwards  conTioted. 

By  §  2.  jostioes  may  grant  search-warrants  /and  oommit,  ^ 
4  3.  Conf tables,  4rc.  may  apprehend  pe.rsons  suspected,  SfCf  > 

§  4.  Persons  offering  stolen  goods  to  be  pawned  or  sold  may  (upoa  reasonable  caofe)' 
he  taken  before  a  justice,  ^« 

.  §  5.  Persons  under  fifteen  years  of  age,  charged  with  felony^  within  benefit  of  clergy, 
pardoned  upon  discovering  two  or  more  recoiTers,  ifc. 

4  6.  Not  to  repeal  any  former  law,  ijfc.  nor  shall  an  offender  convicted  under  this  aojt 
be  puniihed  for  the  same  offence  by  any  such  ibrmer  law. 

XXXI II.  ForTepealing  an  act  made  in  the  twenty-second  year  of 
h\^\^teseni. Majesty  9  mxiivXedi^^n  act  for  aharging  a  stamp  duty 
upon  inland  bills  of  exchangej  promissory  notes^or  Other  notes 
payable  otherwise  than  upon  demand;,  and  for  grafting  new 

.  stamp  duties  oii  bills  of  exchange,  promissory  and  other  notes ; 
and  also  «tamp  duties  upon  receipts.* 

By  33  Geo,  3.  tk,  49.  §  90.  If  any  person  shall  eonnterfeH  or  fiirge,  or  procure  to  ha 
counterfeited  or.fergtsd  any  stamp* or' mark  direoted  or  aUowed  to  be  used  by  this  act,  or 
shttll  fraudulently  use,  ^.  wHh  mtent,  4*6.  or  shall  utter,  vend,  sell,  or  expose  to  sale, 
any  vellum,  parchment,  or  paper,  liable  to  the  said  duties,  with  any  counterfeit  mark  or 
impression  thereupon,  knowing.  Sge,  he  shall,  upoii  conviction,  suffbr  death  as  in  case^ 
of  felony,  without  benefit  of  clergy. 

XXXIV.  For  granting  to  his  Majesty  several  additional  and'  new 
duties  upon  stamped  velluray  parchment,  and  paper;  and  also  for. 
repealing  certain  exemptions  from  the, stamp  duties.! 

^By  33  Oto,  3.  e&.  58.  §  11.  '  If  any  person  shall  counterfeit  or  fbrge»  or  procure  to  be 
oounterfeitcd  or  forged,  any  seal,  stamp,  or  mark,  directed  or  allowed  to  be  used  by  this, 
or  any  other  act,  or  shall  utter,  ite,  or  privately  or  fi-audulently  use  any  seal,  4r^.  he 
ifaall,  upon  conviction,  suffer  death  as  in  cases  of  felony  without  benefit  of  clergy. 


(/)  For  an  iniietmtvl  on  the  Het  ill  questicNi,  tix.  99  Oco.3.  cL  40.  Mo  Cr.  Cir. 
Cm.  7th  Edit  699. 

iff)  At  oommon  law  there  can  be  no^eeessariss  in  petti  lereMiy.     Vido  ante^  p,  616. 

*  Duties  under  this  act  to  cease,  and  new  ones  granted,  by  31  Oea,  3.  clL  95.  abstract- 
ed pssl. 

t  ParUy  repealed  by  36  Ooo,  3.  eft.  59.  abetsactad  foot* 
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XXXV.  For  the  more  efleetaal  preventing  the  illegal  importation  of 
foreign  spirits,  and  for  putting  a  stop  to  the  private  distillation  oi 
BrilisA-m^de  spirituons  liquors,  ^-c. 

J  J  38  Oto.  3.  eJL  70.  ^  9.    Penans  makinj^  frames,  mooldc,  plates.  Sfjc.  lor  ezcne-pa- 
I,  or  paper  for  that  purpose,  Sfc*  and  their  aiders,  unless  appointed  hy  the  commis- 
sioners of  excise,  ^  sliall,  upon  cooviction,  suflfer  death,  as  in  cases  of  lelopjr,  without 

benifit  of  clergy. 

•  • 

XXXVL  To  extend  the  provisions  of  an  act  (intituled  an  act  to 
amend  and  make  more  effectual  the  laws  relating  to  rogues,  vaga- 
bondSf  and  other  idle  and  disorderly  persons,  and  to  houses  of 
correction,)  to  certain  cases  not  therein  mentioned. 

By  33  Oeo,  3.  cA.  B8.  If  any  person  or  persons  be  apprehended  haring  anj  impleineat 
Ibr  honse-breaking,  or  any  offensire  weapon,  with  a  feUniout  intent,  4^.  or  sftwU  bs 
fiwnd  In  or  upon  any  dwelltng-honse,  warehouse,  coach-hoose,  stable,  or  oat-liooi«»  or  in 
any  inclosed  yard  or  garden,  or  ar^  belonging  to  any  boose,  wilh  an  intent  to  steal  any 
pfoods or  chattels;  every  snch  pisrson  shall  be  deemed  a  rogue  and  Yagabond,  within  the 
utent  and  meaning  of  stet.  17  Oeo,  9.  ck.  bj^h) 

XXXVII.  For  granting  to  his  A^jesty  certain  additional  rates  of 
postage  for  conveyance  of  letters  and  packets,  by  the  post,  within 
the  kingdom  of  Cfreat  Britain;  and  for  preventing  frauds,  ^. 

By  34  Oeo.  3.  &sff.  3.  dk.  37.  §  9.  If  any  peison  shall  fitrge  or  eonoterieit  the  halid. 
writing  of  any  person  whatsoever,  m  the  sabicriptite  of  any  letter  or  paeket  to  be  wetd 
by  the  post  in  order  to  aroid  the  postage,  or  the  datSt  ^.  or  shall  send  by  the  post  any 
forged  or  coonterfeited  subscription  on  any  letter  or  packet,  knowing,  S^  he  shall  be 
deemed  guilty  of  felony,  and  transported  for  seven  years. 

XXXVIII.  For  the  more  effectual  prevention  of  smuggling  in  this 

kingdom. 

VMie  No.  LV I.  and  LXXI.  fowi. 

'Py  94  (7ss.  8.  etu,  3.  th,  47.  §  11.'  If  any  person  shall  maliciooftly  shoot  at  any  ship, 
f^ssel,  or  boat,  belonging  to  his  Maje§ty*9  navy,  or  in  the  service  of  the  castooui  or  excne, 
within  four  leagues  of  the  limits  of  any  port,  4pe.  or  the  coast  thereof  Sfc,  or  at  any 
officer,  Ac.  when  in  the  execution  of  their  doty,  he  shall,  beiilg  thereof  lawfully  convicted, 
be  adjudged- guilty  of  felony,  and  shall  suffer  death  as  aielon,  without  benefit  of  dergyt 
and  so  as  to  the  alders  and  abetters  therein. 

XXXIX.  For  granting  to  his  -Majtsiy  certain  duties  on  licenses  for 

vending  hats  by  retaili  fyc."* 

By  34  Geo,  .3.  «<#s.  3.  ek,  51.  (15.  If  any  person  shall  counterfeit,  $cc  or  privately 
or  fraudalently  use,  Sfc,  any  seal,  stamp,  or  mark,  directed  -or  allowed  by  •  this  a0t,  hs 
shall  be  adjudged  a  felon,  and  suffer  death,  without  benefit  of  clergy. 

XL.  For  the  transportation  of  felons  and  other  offender^  fye, 

.  By  34  Oeo,  3.  ssss.  3.  eh,  56.  §  1.  His  Majeety  in  eouneil  may  direct  to  what  pisee 
the  felons  shall  be  conveyed,  ^,  '  By  4  fi<  they  may  be  sent  to  the  River  ThmmeOf  SfC* 
There  are  many  regulations  respecting  this  subject  in  the  statute :  and  there  are  aiM 
other  subsequent  etatuUe^  such  as  37  Oeo,  3,  ek.  3.  toucbinetbe  trdn^otiatuuk  of  fbloos 
to  New  South  Waleo^  ^e.    See  also  38  Oeo,Z,  eh,  34.  and  37  Geo,  3.  ch,  140, 

XLI.  To  empower  the  juslices  of  oyer  and  terminer  and  gaol-deli- 
very of  Newgate  {or  the  county  of  Middlesex,  to  continue,  {'C. 

By  35  Geo,  3.  eh.  18;  If  a  oeooion  of  oyer  and  tenntiief  and  gad-delivery  tttNevgeit 
for  the  county  ofMiddleoex  ehall  have  been  begun,,  before  the  eeOoign  day  of  any  term,  it 
shall  not  be  discontinued  by.  the  sitting  of  the  court  of  JTtj^'t  Boneh^  ^. 

(h)  Vide  27  Geo,  3,  eh,  U.    ' 

•  Partly  repealed  fay  36  Geo,  3.  ch,  135.  abstracted  fsti. 
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XLIL  For  granting  to  his  Majesty  certain  stamp-dnties  on  licences 

'  to  be  talcen  out  by  pawnbroker^. 

By  35  ^^*  3*  c&*  48*  §  10.  ir  any  penon  shall  counterfeit,  ^c.  any  seal,  stamp,  or 
•mark,  directed  by  this  aot>  or  shall  coanterfeit  or  resemble  the  impression  of  the  same 
upon  any  vellam,  dec.  or  sh«U  niter,  or  use,  dtc*  knowing,  &e.  he  shall  be  adjudged  a 
felon,  and  shall  suffer  death,  without  benefit  of  clergy. 

XLIII.  For  repealing  an  act  made  in  the  twenty-fourth  year  of  the 
reign  of  his  present  Majesty,  intituled,  ^Sn  act  for  granting  to  his 
Majesty  certain  duties  on  certificates j  issued  with  tespect  to  the 
killing  of  game;  and  for  granting  other  duties  in  lieu  thereof. 

V«<?e  No.  LXIV.  iioft. 

By  dS'G'fo.  3.  eh*  50.  (  19.  If  any- person  shall  counterfeit,  &c  any  seal,  stamp,  or 
mark,  directed  by'this  act,  or  shall  counterfeit  or  reseml^le  the  impression  of  the  same,  or 
shall  utter,  or  use,  &.e.  knowing,  dtc  he  shi^  be  adjudged  a  felon,  and  shall  suffer  death, 
without  benefit  of  clergy. 

•  *  I 

XLiy.  For  granting  to  his  AfiT/^tf/y/certain  duties  on  licences  to  be 
taken  out  for  vending  gloves  or  mittens,  by  retail. 

.By  35  (7eo.  3.  db.  55.  §  i5.  If  any  person  shall  oounterfeit,  &«.  any  seal,  stamp,  or 
mark,  directed  by  thisaet,  or  shall  utter  or  use,  &.c.  knowing,  &•.  he  shall  be  adjudged 
»  feloni  and  shall  suffisr  death,  without  benefit -of  clergy. 

'      .       ■ " 

XLV.  For  repealing  an  act  made  in  the  twenty-third  year  of  the 
reign  of  his  present  Majesty,  intituled,  «?n  act  for  granting  to  his 
Majesty  a  stamp  duty  on  licences  to  be  taken  out  by  certain  per^ 
sons  uttering  or  vending  medicines^  fye.  and  for  granting  other 

duties  in  lieu  thereof. 

■         ,  ^  '     '  '     ■ 

By  S5  G$o.  3.  eh.  79.  f  17.  If  any  person  shall  eounterfeit,  itc  any  seal,  stamp,  or 
mark,  directed  by  this  aet,  or  shall  counterfeit  or  resemble  the  impression  of  the  same 
-upon  any  ▼ellnmi  dLc.  or  shall  utter,  or  use,  Slc  knowing,  &e.  he  shall  be  adjudged  a 
felon,  and  shall  soffer  death,  without  benefit  of  clergy. 

XLVI.  For  granting  to  his  Majesty  certain  duties  on  certificates  to 
be  taken  out  by  solidtors,  attornies,  fye.  and  other  duties  with  re- 
spect to  warrants,  mandates,  and  authorities,  to  be  entered  or  filed 
of  record.  . 

By  25  Oeo.  3.  eh.  80.  ^  30.  If  any  person  shall  counterfeit  or  forge  any  seal,  stamp,  or 
mark,  directed  or  allowed  by  this  act,  or  shall  counterfeit  or  reseniMe  the  impression  of 
the  same,  or  shall  utter,  or  use,  &c  knowing,  Slc  be  shall  he  adjudged  a  felon,  and  shall 
su^r  death,  without  benefit  of  elergy. 

XLVIL  For  granting  to  his  Majesty  certain  duties  on  stamped  vel- 
lum, parchment,  and  paper,  within  that  part  of  Great  Britain 
called  Scotland^  to  replace  to  the  revenue  the  salaries  granted  to 
judges  there,  4'C. 

Br  96  &se.  3.  eK  48.  f  9.  If  any  person  shall  bounterfelt,  dus.  any  seal,  stamp,  or 
nark,  directed  by  this  act,  or  shall  counterfeit' or  resemble,  or  cause,  &c  the  impression 
ef  the  same  upon  any  vellum,  dec.  or  shall  utter,  or  use,  dtc.  knowfng,  Slq,  he  shall  be 
adjudged  a  felon,  and  shall  suffer  death,  without  benefit  of  clergy. 
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XLVIII.  For  grmntiog  to  hit  MajeHjf  oertaio  stainpHlaties  on  per- 
fumery ^  bair  powder,  and  other  aitidea  therein  menticxiBdf  and 
on  licences  to  be  taken  oat  by  persons  QtteriBg  or  Tendiug  ibe 
same* 


'  By  S6  Of.  3.  eft.  49.  §  Si.  If 'any  person  thdl  cwmterfeit,  ibe.  mny  aeal,  ■tanp.  or 
nark,  directed  bj  this  act,  or  shall  covnterieit  or  reseniMo  the  impressioB  «tf  the  saais 
upon  anj  reUmn,  Ac  or  shall  otter,  or  ase,  k>c  he^shall  be  adjndf ed  a  leloo,  and  shaB 
mAt  death,  witfaont  heii«6t  of  dergjr. 

XLIX.  For  better  securing  the  duties  on  ^/orcA^  and  for  preveiiiing 

.  frauds  on  the  sa|d  duties. 

By  36  l?ss.  3.  eft.  51.  (  14  If  any  person  shall  forge  tar  eoanterleit  any 
r  734  1  stamp  or  seal,  to  resemUe  any  stamp  or  seal  which  shall  be  provided  in  par- 
\  soanoe  of  this  act,  ''or  shall  coanterfeit 


act,  ''or  shall  coanterfeit  or  resemble  the  impreseioo  of  the 
same  upon  the  papers  contafaUnur  ptareh,  thereby'to  defraod,  &c  he  shall  be  adjii4ffed  a 
Alon,  and  shall  sdfer  death,  withdothenefit  of  dergy* 

L..  For  regulating  bouses,  and  other  places,  kept  for  the  purpose  of 

slaughtering  horses, 

by  36  Ot5.  3.  eft.  71.  §  8.  If  any  person  shall  slao^hter  any  horse,  mare,  or  seldinf, 
§mX  or  filly,  ass  or  mole,  or  any  boU,  cow,  heifer,  ox,  oal(  sheep,  hog,  goat,  or  other  eat- 
Us«  ibr  any  other  porpoee  than  fiir  botcher's  meat;  or  shall  slay  any  horse.  Sec  hroogbt 
dead  to  such  slaoghter-heose,  or  other  place^withoot  taldng  oat  a  licenco,  or  withoot 
f  iTing  notice,  &«.  or  shall  slaoghter,  Slc,  at  any  time,  other  than  and  except  certain 
boors  in  this  act  limited.  See.  he  shalt  «pon  conviction,  be,a(yQdged,  deemed^  and  taken 
to  be  guilty  of /elony,  and  shall  be  ponisbed  by  fine  aiid  imprisonment,  and  soch  cor- 
poral ponishment,  by  poblic  or  private  whipping,  or  shall  bis  transported  beyond  the  seas 
ibr  any  time  not  exosedinf  seven  years,  as  the  court  shall  direct. 

By  \  9,  Persons  destroying,  Umeing,  or'boryinff  hides,  Slc  shall,  upon  conviction,  be 
adjadged  goiUy  of  a  misdemeanor,  and  ponishea  by  fine  and  imprisonment,  and  such 
corporal  ponishment  by  poblio  or  private  whipping,  as  the  coort  shall  direct 

'  '    .  •  •  .    « 

LL  For  belter  securing  the  duties  on  paper  printed,  painted,  or 

stained  in  Oreai  Britain. 

By  36  Oeo.  3.  eft.  78.  §  13.  Jf  any  persoii  shal]  eoonterfeit  or  (otge  any  stamp  or  seal, 
to  resemble  any  stamp  or  seal  provided  hj  this  act,  or  shall  cponterfeit  or  resemble  the 
impression,  Slc  h^  sbaU  be  adjodged  a  felon,  and  shall  soffer  death,  without  benefit  sf 
olergyw 

iiir.  For  the  more  effectually  carrying  into  execution  the  laws  r^ 
lating  to  the  duties  on  stamped  velluai,  parchment  and  paper,  4*^ 
[Touching  general  evideixee^  4*0.] 

By  36  Oeo.  3.  eft.  83.  §  6»  Keciting  that  **  great  diffioolties  have  freqqently  arisen  npoB 
the  trial  of  divers  infornvations,  indictments^  and  other  prosecotioQs  for  offences  commit* 
ted  against  bis  Majesty's  revere  on  stataped  veUom,  parphment,  and  paper,  by  requiring 
strict  proof  of  the  iMmmisiions,  deputations,  or  other  authorities  ii^nder  which  the  mm 
eommiMioners,  and  the  officers,  and  other  persons  app<unted  and  employed  by  then  to 
^arry  the. same  into  execution,  have  acted,''  it  is  enacteo,  that  <,upon  the  trial  of  any  in- 
formation, indictment,  or  other  profJecution,  for  any  offence  committed  against  sny  ic( 
or  acts  of  parliament  touching  or  oonoeming  the  said  duties,  or  any  of  them,  whereby 
any  person  shall  or  may  be  deemed  or  construed  to  he  guilty  of /elsiQf,  it  shall  be  soffi- 
oient  to  prove  that  such  officer,  Slq.  acted  under  the  commissioners,  wiihoot  produciBf 
or  proving  the  paftioular  commission,  deputation,  or  other  authority  by  which  be  wii 
eonsiituted,  appointedi  or  employed* 
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LIIL  For  incorporating  certain  persooo  therein  named^by  thename 
and  stile  of  the  British  Society  far  extending  the  ^sheries,  and 
improving  the  8ea<oast9<jf  this  kingdom;  and  to  enable  them 
td  subscribe  a  joint  stock,  and  therewith  to  purchase  iauda^  and 
build  thereon,  in  Scotland^  4*c. 

By  29  Oto,  3.  th,  106.  ^  96.  If  any  penoa  shall  fbrn  or  coanterfeit  the  seal  of  tb« 
society ,> or  any  deed  or  writing  under  the  comraon'  seaF,  or  shall  demand  any  money  iii 
imrsuance  of  any  saeh  forged  or  connterfeited  deed  or  writing,  either  from  the  sooiety 
or  any  meml^ers  or  servants  thereof,  knowing,  &c  he  shiiU  be  adjudged  gfoilty  of  felony, 
and  shall  be  tran^poarttd  in  manner  as  by  law  directed,  for  a  term  not  exceeding  seoeii 
jeais. 

LIV.  For  repealing  the  several  duties  of  customs  and  excise,  and 
granting  other  duties  in  lieu  thereof,  and  for  applying  the  said 
duties,  with  others,  composing  the  revenue,  4*c.  and  for  applying 
certain  unclaimed  monies,  remaining  in  the  Exchequer  for  the 
payment  of  annuities  oa  lives,  to  the  reduction  of  the  national 
debt. 

Br  37  Oeo.  3.  eh.  13.  $  46.  If  any  person  shall  connterfeit,  d&c.  any  setfl,  stamp;  or 
mark,  directed  by  this,  or  any  former  act  or  acts,  relating  to  the  doties  under  the  man* 
agement  of  the  commissioners,  Slc  or  shall  counterfeit  or  resemble  the  im- 
pression of  the  same;  or  shalj  utter,  or  use,  &p.  knowing,  A;o.  he  shall  be  T  735  1 
^jiidged  a  felony  and  shall  suffer  death,  without  benefit  of  clergy.*  ^ 

Ly.  For  making  allowances,  to  the  dealers  iti  foreign  xvinesj  for 
the  stock  of  certain  foreign  wines  in  their  possession,  at  a  certain 
timisy  upon  which  the  duties  on  importation  have  been  paid;  and 

.  for  amendiog  several  laws  relative  to  the  revenue  of  excise. 

By  37  Geo.  3.  eh.  31.  (  13.  If  any  person  shall  counterlbit  or  fivge  any  stamp  or 
ieal  to  resemble  any  stamp  or  seal  which  shall  be  provided  or  ma(|e  in  pursoance  of  thb 
act,  or  shall  counterfeit  or  resemble  the  impression  of  the  same,  upon  any  printed, 
stained,  painted,  or  dyed  calieob  noslin,  Unea,  stuff,  fustian,  Telvet,  Yelveret,  dimity,  or 
other  figure<)  stuff,  with  intent,  4r^.he  shall  be  adjudged  guilty  of  felony,  and  shall  suffer 
death,  without  benefit  of  clergy. 

I:«yi.  For  making  further  provisions  in  regard  to  such  vessels  as 
are  particularly  described  in  an  act  made  in  the  twenty-fourth 
year  of  the  reign  of  his  present  .Majesty,  for  the  more  effectual 
prevention  qf  finkuggli/^g  in  this  kingdomy{i)  and  for  extendiug^ 

By  fil;(jho.  3.  eh.  39.  ( 14.  If  any  person  shall  forge,  4r^.  any  stamp  or  seal,  or  the 
impression,  ire.  to  resemble,  S^e,  those  provided  by  this,  act,  he  shall  be  adjudged  a  felon, 
and  shall  suffer  death,  without  benefit  of  clergy. 

LVII.  For  taking  and  swearing  affidavitsi^  to  be  made  use  of  in 
the  court  qf  session  of  the  county  palatine  of  Chester^  and  for 
taking  qf  special  bail  in  actions  and  suits  depending  in  the  same 
court. 

By  97  Of.  3.  dk.  43.  §  4.  Any  person  who  shall  before  any  person  or  perfoos  ein^ 
powered  bj  this  act  to  take  special  hail,  represent  or  personate  any  other  persoA  or 

•  Repealed  an  to  dutiee  on  goat  and  sheep  skins,  by  31  Geo,  3.  ch.  97.  Vide  Noi 

XCfVIII.MSt.   

U)  Vide  No.  XXXVill.  mme;  Now  LXVII.  snd  LXXL  potL 


736  HIStORIA  PLACITORUM  CORONJfL 

perwNM,  whereby  tke  ^knaa  or  penoiu  ao  lepfMeateJ  or  pendostod  may  be  liable  to 
the  paynieiit  of  any  muii  or  aaoM  of  rooney  for  debt  or  damafon,  to  be  rtoorered  in  the 
Mine  tnit  or  aetion  wherein  each  person  or  persons  \a  or  are  represented  or  perpooated, 
as  if  he,  she,  or  they,  had  really  acknowledged  and  entered  into  the  same,  he  shall  be 
adjod|(ed  a  felon,  and  shall  suffer  and  incur  the  same  pains,  penalties,  and  fbrleitnrea^  as 
persons  convicted  #f  the  like  s^encet  are  liable  to  by  ▼titne  df  an  act  past  in  the  fourth 

Jeir  of  the  reigrn  of  king  Wmiam  and  queen  Marw,  intituled  An  act  for  Ukittg  ^P^^**^ 
fU§  in  the  country,  iijMm  actions  and  ouite  depenaing  in  the  eoorto  of  JS!ii^*«  Bemckf 
Common  Pleae,  ond  Exchequer  at  We9ttninoter.{k) 

Vide  otat,  34  Geo,  3.  dk.  46.  §  5,  as  to  personating  ftoil,  ^o,  in  the  county  paJatioe  of 
£aiicasler. 

LVIII.  For  the  better  and  more  effectual  protection  of  stocking 
frames^  and  the  machines  or  engines  annexed  thereto,  or  used 
therewith;  and  for  the  punishment  of  persons  destroying. or  in* 
juring  of  such  stocking  frames,  machines,  or  engines,  and  the 
frame'Work  knitted  piecesyfyc^ 

Vide  No.  XXXI.  ante,  and  No.  LX.  jmsC 

By  38  Gee.  S.  d^  65.  §  4.  If  any  person  shall  hy  day  or  by  night,  enter  hy  fiiree  into 
any  house,  shop,  or  place,  with  an  intent  to  cut  or  destroy  any  (raroe-work  knitted  pteoei^ 
stockingB,  or  other  articles,  ttfc,  or  siiall  wilfully  and  maliciously  cut  or  destroy  any 
frame-work  kntited  pieces,  Sfc.  or  shall  wilfully  and  maliciously  break,  destroy,  or  dam- 
age any  ftarae,  machine,  engine,  tool,  instrument,  or  utensil,  used  in  and  for  the  work- 
ing and  making  of  any  such  frame-work  knitted  .pieces,  SfC*  not. having  the  cooaent  of 
the  owner  so  to  do,  tjfc,  he  shall  be  adjudged  guilty  of  felony,  and  shall  be  transported  to 
■ome  of  his  Majesty's  dominions  beyond  the  seas,  for  any  space  or  term  of  yeara  not  ex- 
ceeding fourteen  years  nor  less  than  oeven  yeara. 

LIX.  For  raising  a  certain  sum  of  money,  by  way  of  an* 
[  736  ]      nuitieSf  to  be  attended  with  the  benefit  of  survivorship, 
in  cloises. 

By  39  Oeo.  3.  eh,  41,  §  36.'  Persons  forging,  SfC,  or  altering  regfisters,  Sfc,  or  perso. 
nating  the  proprietor  of  arly  order,  Sfc,  or  nominee^  Sfc.  shall  be  adjudged  goUty  of 
fblony,  and  shajl  suflfer^ death,  as  in  clwes  of  felony,  without  benefit  of  clergy. 

LX.  For  preventing  the  wilfully  burning  or  destroying  ship9f  and 
And  the  wilfully  and  maliciously  destroying  any  wootlen,  siik, 
Unent  or  cotton  gooetsy  or  any  implements  prepared  for  or  used  in 
the  manufacture  thereof,  in  that  part  of  Oreai  Britain  called 
Scotland. 

By  39  Oeo.  3.  eh,  46.  Akiy  owner,  Sfc,  destroying  any  Tessel  wiUi  intent  to  defraud 
underwriters,  ^T^.  shall,  upon  conyiotion  in  Sco^and^  sufler  death,  as  in  other  caaea  of 
captla2  orimes :  so  as  to  persons  entering  forcijbly  into  any  house,  ^.  with  intent  ta 
destroy  any  goods  in  the  loom,  Sfc.  or  toob,  ^e.  upon  conviction  in  Siitiand, 

LXI.  For  granting  to  his  Mdje^ty  several  additional  stamp  duties  on 
newspapers,  advertisements,  and  on  cards  and  dice. 

B?.S9  Geo,  3.  eh,  50.  ^  13.  If  any  person  shall  counterfeit,  ife,  any  seal,  stamp,  or 
mark,  directed  by  this  or  any  former  act  of  parliament,  or  shall  counterfeit  or  resemble 
the  impression  of  the  iiame,  or  shall  utter,  or  une,  Sfc.  with  intent  to  defraud  his  Majesty, 
4rc.  he  shall  be  adjudged  a  felpn,  and  shall  suffer  death  as  in  cases  of  Iblonyi  without 
beiMfit  of  clergy. 

(^)  See  an  indictment  for  personating  bail  on  this  statute,  tiz,  4  W,  ^  M.ck,A,  Cr, 
Cir,  Com,  7th  Edit.  185.  It  does  not  take  away  the  benefit  of  clergy,  but  that  of 
91  Jae.  1.  eh,  36,  in  certain  co^es,  does.  I^ide  obserrations  on  both  these  statutes  same 
book,p.l6a     Fids  also  tfjite,  690. 
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LXII.  For  granting  to  his  Mafesijf  Bevetal  additional  stamp  duties 
on  probates  of  wills,  letters  of  administration,  and  on  receipts  for 
legacies,  or  for  any  share  of  a  personal  estate  dividend  by  force  of 
the  statute  of  distributions.^ 

By  39  Oeo.  3.  ek.  51.  ^  8.  If  «ny  person  ■ball  coanteHett,  ^.  aov  feal,  stamp,  or 
mars,  directed  or  aUowed  to  be  used  hj  this  or  any  former  oct  of  parliament,  or  shall 
coanterfeit  or  resemble  the  impression  of  the  same,  or  shall  uUer,  or  use,  See.  with  intent, 
A'c.  he  shall  be  adjudged  9,  felon,  apd  shall  suffer  (jeath  as  in  cases  of  felony,  without 
benefit  of  clergy. 

LXIII.  For  giving  relief  to  such  persons  as  have  suffered  in  their 
rights  and  properties,  during  the  le^te  unhappy  dissentions  in  ^me- 
ricay  ^c.  and  also  for  making  compensation  to  such  persons  as 
have  suffered  in  their  properties  in  consequence  of  the  cessioi^  of 
the  province  of  East  Florida  to  the  King  of  Spain. 

By  30  Oeo.  3.  cA.  34.  §  11.  If  any  person  shall  forge  or  counterfeit  any  order,  which 
shall  ha^e  been  roide  forth,  or  renewed,  by  virtue  of  this  act,  before  the  same  shall  liave 
been  paid  off  and  cancelled,  or  any  indorsement,  ^e.  or  tender  iif  payment,  4r&  with 
intent  to  ^fraud  his  Majuty^  or  the  person  to  be  appointed  to  pay  off  thiessime,  or  to  pay 
any  interest  thereupon,  he  shall  be  adjudged  a  Alon,  and 'shall  suffer  death  as  in  casies 
of  /eloay,  without  benefit  of  clergy. 

LXIV.  For  granting  to  his  MgjtBiy  an  additional  duty  on  certificates 

issued  With  respect  to  the  killing  game.(/) 

Br  Z\  Geo,  3.  ch.  31.  ^  5.  If  any  person  shall  counterfeit,  ifc,  any  teal,  stamp,  or 
mark,  to  resemble  any.seal,  stamp,  or  mark,  directed  by  this  act,  or  shall  counterfeit  or 
resemble  the  impression  of  the  same,  or  shall  utter,  or  use,  ^P^.  he  shall  suffer  death  ms 
in  cases  of  felony,  without  benefit  of  clergy. 

LXV.  For  repealing  the  duties  now  charged  on  bills  of  exchange^ 
promissory  notes,  and  other  notes,  drafts,  and  orders,  and  on  re- 
ceipts.; and  for  granting  other  duties  in  lieu  thereo£(fn) 

By  31  Oeo.  3.  eh,  35.  §  39.    If  any  person  shall  counterfeit*  ^T^.  any  stamp 
or  mark,  directed  by  this  act,  or  resemble  the  impression  of  the  same,  or  shall  f  737  1 
utter,  or  use,  ^c.  he  shall  suffer  death  as  in  cases  of  fblony,  without  benefit  of 
clergy. 

LXVI.  To  render  persons  convicted  of  petty  larceny  competent  wit- 
nesses. 

By  31  Oao.'S.  eh,  35,  Reciting  that  **  Whereas  persons  oontricted  of  grand  iareeny  are 
by  their  punishment  reotored  to  their  eredit  as  wttneeeu^  but  persons  convicted  of  petty 
larceny  are  rendered  andtemain  wholfy  incompetent  to  be  examined  as  witnesses,  it  is 
enacted,  that  firom  and  after  the  34th  day  of  June,  one  thousand  seven  hundred  and 
ninety  one  no  person  shall  be  an  incompetenl  witness  by  reason  of  a  conmetum  for  petty 
larceny, 

LXVII.  For  explaining  and  amending  an  act,  passed  in  the  thirty- 
first  year  of  the  reign  of  his  late  Majesiy  King  George  the  Second, 
intituled,  ^n  •Sat  for  the  encouragement  of  seamen  employed  in 
the  Royal  Navy^^c.  and  for  further  extending  the  benefits  thereof 

» 

*  Repealed  as  to  receipts  for  Ugmdut  and  new  duties  gra)ated,  by  36  Geo,  3.  cA.  53, 
abstracted  voeU 
Q)  Fuis  No.  XLIIL  <iK«.  (m)  Viile  Na  LXXY IL  and  No.  XC.  jwsC 
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to  petty  officers  atid  teftmen,  tion-cominiSGrioned  oBifsen 

and  marines,  serving,  or  who  may  hare  served,  on  board  any  of 

his  Majesty's  ships. 

Vide  No.  LXXIV.  Mif. 
By  39  Gfeo.  3.  cA.  33*  §  33.  l(\ny  yenoa  thall  Aiaely  make,  forfe,  or  eonnterfbit,  4rc- 
or  ttUer,  ^c.  any  tick«t  for  the  wages*  or'  pay  due  to  any  petty  omcer  or  aearaan,  noo* 
oommistiooed  officer  of  marinei,  or  marine,  for  hii  services  on  board  any  ship  or  ▼essel 
of  bis  Majesty,  or  any  duplicate  thereof,  ife.  with  intention  to  receive  any  waf ea,  SfC, 
■hall  suffer  death  as  a  felon,  withoat  benefit  of  clergy. 

LXVIlX  For  explaining  and  amending  an  act  passed  in  the  twenty* 
sixth  year  of  the  reign  of  his  present  Majesijfy  intituled  ^n  act 
far  the  further  preventing  frauds  and  abuses  aiiending  the  pay^ 
ment  qf  wages f  prize-money ^  ^.  and  for  further  extending  the 

benefits  thereof  to  petty-officers,  fyc.  , 

By  39  Of.  3.  tk.  34.  §  99.  If  M|y  person  shall  6Jse]y  nnks^  forgtt,*er  eoonterieit,  te- 
cir  otter,  Sf€.  any  petition  for  i^  oeriiflcate  to  enable  any  person^  or  persons,  to  obtsin  wU 
ters  of  administration  to- any  petty  officer,  ^.  or  shall  &lsely  make,  forge,  or  ooanterfeit. 
4f€,  or  ntter,  ife»  an?  eertifioate  for  enabling  him  to  obtain  probate  or  letters  of  admiaia- 
tration,  with  the  will  annexed,  ifc  he  shaU  suffer  deatb  as  a  fokm,  without  benefit  of 
clergy. 

LXIX.  For  enabling  his  Majesty  to  direct  the  issue  of  exchequer 
bills  to  a  limited  amount,  for  the  purposes  and  in  the  manner  there- 
in Dientioned. 


Bv  33  Geo.  3.  eh.  99.  i  48.  If  any  perlon  shall  forge,  ^.  aar  certificate  or  eertifiemlan 
ti  the  commissioners  t^  this  act  appointed,  or  any  receipt  to  be  nf  en  by  the  cashier  or 
cashiers  of  the  hank- of  England  ^  in  pursuandi-of  this  act;  or  shall  wilfolly  delifor  to  thn 
auditor  of  the  receipt  of  hta  Majetty*9  exchequer  for  the  time  being,  SfC.  or  shall  utter, 
df€.  with  intent  to  defraud  his  mnjeaiy^  or  ao^  body  or  bodies  politic  or  corporate^  or  any 
person  whomsoever,  he  shall  suffer  death  as  u  cases  of  folooy  without  benefit  of  clergy. 

LXX.  For  the  better  prerenting  forgeries  and  frauds  in  the  transfers 
of  the  seTeral  funds  transferable  at  the  bank  of  England. 

Bf  33  Geo.  3.  cA.  30.  §  1,  9,  3.  Persons  making,  or  assisting  in  making,  transform  of 
stock  in  any  other  names  than  the  owners ;  or  forging  or  assisting  in  forging  transfers^ 
4rc>  or  making,  or  assisting  in  making,  false  entries  in  the  books  of  the  bank,  SfC.  shall 
be  deemed  guilty  of  folonTt  and  shall  suffer  death  without  benefit  of  clergy. 

And  by  ^  4.  If  any  clerks  Sfc.  employed  or  entmsted  by  the  gOTornor  and  company, 
shall  knowingly  or  wilfully  make  out  or  ileliter»  Sfc.  any  dividend  wmrrmnt  for  a  greater 
or  less  amount  than  the  person  or  persons,  on  whose  behalf,  or  pretended  behalf,  snch 
dividend  tesrrata/i  shall  be  made  out,  is  or  are  entitled  to,  with  intent,  ^.  he  shall,  npon 
oonriction^  be  transported  for  seven  years. 

LXXI.  For  better  preventing  offences  in  obelmeting,  de- 
[  788  2      stroying,  or  damaging  sliips  or  other  vessels,  and  in  ob* 
structing  seamen,  keelmen,  casters,  and  ship-carpenters, 
from  pursuing  their  lawful  occupations.(n) 

By  33.  Geo.  3.  eh.  €7.  §  5.    If  any  seaman,  keeLman,  caster,  ship^iarpettter,  or  other 

Crson,  shall  wilfully  and  maliciously  burn  or  set  fire  to  any  ship^  keel,  or  other  ressel, 
shall  suffer  death  as  in  caseii  of  felony,  without  benefit  of  clergy.  By  §  4.  seamen, 
keel-men,  ^c.  wilfully  and  malictously  destroying  or  damaging  any  ship,  keel,  or  other 
▼essel  (otherwise  than  by  fire,)  shall  be  adjudged  guilty  of  felony,  and  shall  be  trans- 
ported for  any  time  not  exceeding  fomrteen  jfr%  nor  leas  than  ssvsn  yean.    And  by 


(ft)  Vide  No.  XXXVin.  LVL  and  LX.  etme. 
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4  8.  it  ii  provided,  that  no  pencil  or  penone  thalt  be  proeeeiiied  by  virtoe  of  this  set,  Ajr 
any  of  the  offences  aforesaid,  unless  such  propecation  be  commenced  <toe/ee  calendar 
months  after  the  offence  committed. 

LXXII.  For  granting  to  his  Majesty  certain  stamp  duties  on  inden- 
ttires  of  clerkships  to  solicitors  and  ^attorneys  in  any  of  the  courts 
in  England  therein  mentioned. 


By  34  Gto*  3.  c&.  14.  §  14.  If  any  person  ahatt  coonterftit,  SfC,  vaj  seal,  stsmp,  or  mark, 
to  resemble  any  seal,  stamp,  or  mark  directed  by  this  act,  or  shall  otter,  Vend,  or  sell  any 
▼ellum,  parchment*  or  peper  Hable  tp  soch  stamp  duty,  with  such  coonterfeit  stamp  or 
tnark  thereupon,  knowing,  Sfe*  be  shall  rafier  death,  as  in  cases  of  felony,  without  bene- 
fit of  clergy. 

LXXIir.  For  taking  of  special  bail  in  actions  and  suits  depending 
in  court  of  common-pleas^  of  the  county  palatine  of  Lancaster. 

By  34  Crtfe.  3.  eh.  46. 4  5*  Petwrnstinf  bail,  Sfc.  Is  made  felony,  upon  the  same  prill* 
dple  aa  that  for  the  ooonty  palatine  of  CAetlsr,  abstracted  ante,  No.  L  VIL 

LXXIV.  To  enable  petty  officers  in  the  navy,  seamen,  non-commis- 
sioned officers  of  marines,  and  mariners,  serving  in  his  MttjestyU 
navy,  to  allot  part  of  their  pay'  for  the  maintenance  of  their  wives 
and  famities.(o) 

By  35  (7se.  3.  eA.  98.  §  30.  If  any  person  shall  felsely  make,  for^e,  or  ooonterfeit,  w 
eanse,  or  procure  to  be  falsely  made,  forged,  or  codnterfeited,  or  willingly  act,  dfc,  any 
ieelaration  or  wdn  for  payment,  or  any  ctrii^eau  nk  receifi  therein  bsfofe  described, 
or  mentioned  ;  or  shall  otter,  Ae*  he  shall  be  adjudged  guilty  of  felony,  and  shall  suffer 
dteth  as  a  felon,  without  benen  of  clergy. 

LXXV.  For  granting  to  his  Majesty  several  additional  duties  on 
stamped  vellum,  parchment,  and  paper;  and  forrepealing  a  certain 
exception  as  far  as  relates  to  bonds  given  as  security  for  the  pay- 
ment of  one  hundred  pounds  or  under,  contained  in  an  act  of  the 
twenty-third  year  of  his  present  Majesty^s  reign. 

By  35  (?eo.  3.  eJL  30.  §  4  If  any  person  shall  coonterfeit,  Sfc*  any  stamp  to  resemble 
any  stamp  directed  or  allowed  to  be  used  by  this  act,  or  shall  counterfeit  or  resemble  the 
impression  of  the  same;  or  shall  utter,  fend,  sell»i  use,  4^.  he  shall  sufier  death  as  in  essee 
•f  felony,  without  benefit  of  ciefgy* 

LXXVI.  For  granting  to  his  Majesty  a  duty  on  certificates  issued 

for  using  hair-powder. 

By  35  (7«e.  3.  dL  49.  §  31.  If  any  person  shall  counterfeit,  ife.  any  stamp  or  mark, 
directed  or  allowed  to  be  used  by  this  act;  or  shall  counterfeit  or  resemble  the  imprenioii 
of  the  same;  or  shall  utter,  Tend,  sell,  use,  S^e.  he  shall  suffer  death  as  in  eases  of  felony, 
without  benefit  of  clergy. 

LXXVIL  For  granting  to  his  Majesty  certain  additional  duties  on 

receipts. 

By  35  Oeo,  3.  ek,  55.  §  17.    If  any  peiaon  shall  counterfeit,  ^.  any  stamp  or  mark, 
directed  or  allowed  to  bo  used,  or  provided,  made,  or  used  in  pursuance  of 
31  Gto.  3.  ek.  35.(  p)  or  this  act,  or  sbsU  counterfeit  or  resemble  the  imprsssioo  f  739  1 
of  the  same;  or  shall  utter,  vend,  sell,  expose  to  sale,  or  use,  Sfc,  he  shall  be 
adjudged  a  felon,  and  suffer  death  asin  cases  of  felony  without  beaefit  of  clergy. 

(o)  Vids  No.  LXVII.  and  LXVin#«iife. 
(/}  FtisKaLXV.awla, 
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LXXVIIL  For  granting  lo  his  Majeaiy  certain  stamp  daties  on  sea 

inmrancea. 

By  35  (Tco.  3.  dk.  63.  (  93.  If  any  peraoo  ■hall  oonnterieit,  ifc.  anj  aUmp  or  mark, 
directed  or  allowed  to  be  oaed,  in  puraaance  of  thia  act,  or  ahall  coaoterfeil  or  resemble 
the  impreaaion  of  the  lame;  or  ahall  utter,  vend,  sell,  expose  to  aale^  or  ose,  i^e.  be  nhftll 
be  adjudged  a  felon,  and  ahall  anffitf  ^death  aa  in  caaea  .<^  Monj,  wUfaoot  benefit  of 
clergy. 

LXXIX.  For  making  part  of  certain  principal  snms  or  stock  and 
annuities  raised  or  created,  or  to  be  raised  or  created  by  the  par* 
liameot  of  the  kingdom  of  Irelandj  on  loans  for  the  use  of  the 
government  of  that  kingdom,  transferable,  and  the  dividends  on 
such  stock  and  annuities  payable  at  the  Bank  of  England,  ^c.(q) 

By  35  Oea.  3.  dL  66.  §  3, 4,  5,  6,  7,  8,  9.  Persona  forging,  altering,  or  ottering,  4r^ 
receipt!  or  debenturea,  4^.  or  forging  lettera  of  attorney  or  oUier  aathority  or  inatniment 
to  tranafer,  aasign,  aell,  or  convey  any  stock,  dpe.  or  personattn|f  proprietors ;  or  forging- 
diridend  warranta,  Sfc*  or  (being  officers  of  the  bank)  embenbng  notes,  Sfc,  or  makini^ 
transfers  in  the  namea  of  any  other  pereon  or  peraoQa,than  the  proprietor  or  proprietorsi 
&e.  or  forging  tranafers,  SfC,  or  making  false  entries  in  the  books,  of  the  Bank  <^  Emg^ 
tandf  wit^  intent  to  defraud  the  governor  and  company  of  the  Bank  of  England,  or  any 
other  body  politic  or  corporate,  or  any  person  or  persons  whataoeTer,  shall  be  deemed 
guilty  of  felony,  and  shall  aofier  death,  without  benefit  of  clergy. 

By  (  10,  Gierke,  Sfc.  of  the  Bank  making  oat  &lae  dividend  warrants,  to  be  trmnT 
ported  for  seven  years. 

LXXX.  For  rendering  more  effectual  an  act,  passed  in  the  first  year 
of  the  feign  of  King  James  the  First,  intituled,  ^n  act  to  restrain 
all  persons  from  marriage  until  their  former  wives  and  former 
husbands  be  dead. 

By  35  (?so.  3.  ek.  67.  i  1.  Persons  convicted  in  Engimnd  of  kigamy  are  subject  to 
the  penalties,  paioa,  and  pumshments  as,  by  the  lawa  now  in  force,  persons  are  subject 
and  liable  to,  who  are  convicted  of  grand  or  petit  larciny :  and  by  §  3.  if  they  ehall  be  at 
large  within  Oreat  Britain^  without  some  lawful  cause,  before  the  eipiration  of  the 
term  for  which  they  ahall  be  ordered  to  be  transported,  they  shall  be  guilty  of  felony, 
and  ihall  suffer  death,  without  bene6t  of  clergy. 

By  ^  3.  If  found  at  large  in  Oreat  Britain,  after  order  of  transportation,  they  may  be 
tried  either  in  the  county  where  they  had  been  convicted,  or  in  that  in  which  they  are 
apprehended  and  taken. 

LXXXI.  For  establishing  a  more  easy  and  expeditious  method  for 
the  punctual  and  frequent  payment  of  the  wages  and  pay  of  cer* 
tain  officers  belonging  to  His  Majesty's  navy.(r) 

By  35  Oeo,  3.  ek,  94.  ^  34.  If  any  person  shall  faliely  make,  forge,  dfc,  or  willingly 
act  and  assist,  Sfc,  or  shall  utter  and  publish  aa  true,  knowing,  Sfc.  any  false,  forged,  or 
counterfeited  order,  bill,  extract,  or  certificate,  Sfc,  for  the  purpose  of  defrauding  the 
public,  or  any  commissioned  officer,  4v.  he  shall  be  adjudged  guilty  of  felony,  and  ahall 
auffcr  death  as  a  felon,  without  benem  of  clergy. 

LXXXII.  To  prohibit,  for  a  limited  time,  the  making  of  starch, 
hair-powder,  and  blue,  from  wheat,  and  other  articles  of  food; 
and  for  lowering  the  duties  on  the  importation  of  starch,  and  of 
other  articles  made  thereof. 

By  36  Geo,  3.  ek.  6.  ^  13.  If  any  person  shall  forge,  Sfc,  any  sti^p  or  seal,  to  resem- 
ble, 4rc.  or  coonterfeit  the  impression,  ^c.  he  shall  be  adjudged  a  felon,  and  ahall  sofo 
death  as  in  caaes  of  felony,  without  benefit  of  clergy. 

(q)  Vtds  No.  LXXXVII.  pose. 

(r)  Ftcfe  No.  LXVU.  LXVIIL  and  LXXIV.  airfc 
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LXXXIII.  For  the  safety  and  preiervatioQ  of  hkiMil/e^SfV  person 

and  government  against  treasonable  and  seditious  practices  and 
attempts. 

By  36  Geo.  3.  eh,  7.  %  1.  PeraoiM  who  shall  eoropus,  deviie,  Sfc,  the  death,  restrainti 
4rc.'6rhis  Majewty  or  hia  heira,  or  lo  depoae  them,  or  to  levy  war,  or  to  compel  a  ehan^ 
of  measures*  Sfc,  to  be  deemed  traiUtrM^  and  ahali  aafier  paina  of  death,  and  also  lose 
and  forfeit  as  in  cases  of  high  treamnL  By  §  2.  Persons  in  England  who  shall  by 
writing,  Sfc.  incite  or  stir  up  the  people  to  hatred  or  contempt  of  his  Maie$tif,  or  the 
government,  Sfc.  shall  be  guilty  of  hi^h  misdemeanors ;  and  for  a  second  ofience  may  be 
punished  as  in  the  oases  of  high  misdemeanors,  or  'banished  or  transported  for  seven 
years.  And  by  ^  3.  Persons  banished  or  transported  found  at  largo  within  Oreat  Bru 
tain^  without  some  lawful  cause,  before  the  expiration  of  the  term  for  which,  ^.  shall 
suffer  death,  as  in  cases  of  felony,  without  benefit  of  clergy :  And  such  persons  may  bo 
tried  in  any  county,  ^.either  where  apptebended  and  taken,  or  from  whence  they  were 
ordered  to  be  banished  or  transported;  and  a  certificate  of  the  conviction  shall  be  tm&w 
eient  proof,  ifc. 

* 

LXXXIV.  For  the  more  effectually  preventing  seditious  meetings 

and  assemblies. 

By  36  Oeo,  3.  ch.  8.  i  4.  If  any  persons,  exceeding  the  nnmber  of  fi%.  being  assem- 
bled contrary  to  the  provisions  herein  contained,  and  being  required  or  commanded  bf 
any  one  or  more  justice  or  justices  of  the  peace,  or  by  the  shetifi*  of  the  county,  or  hie 
under-sheriff,  or  by  the  mayor.  Sfc,  where  such  assembly  shall  be,  by  proclamation  to  be 
made  in'tlie  king*s  name,  in  the  form  in  this  act  directed,  to  disperse  themselves,  and 
peaceably  (o  depart  to  their  habitations,  or  to  their  lawful  business,  shall,  to  the  number 
of  twelve,  or  more,  notwithstanding  such  proclamation  made,  remain  or  continue  to> 
getlier  by  the  space  of  one  hour  aft^r  such  command  or  request  made  i^  proclamation« 
Sfe.  they  shall  be  adjudged  felons,  and  shall  suffer  death,  as  in  case  of  lelony  without 
benefit  of  clergy. 

LXXXV.  For  repealing  certain  duties  on  legacies  and  shares  of 
personal  estates^  and  for  granting  other  duties  thereon>  in  certaii^ 
cases. 

By  36  Oeo,  3.  eh,  59.  ^  40:  If  any  person  shall  counterfeit  or  forge,  dfc,  any  stamp 
directed  or  allowed  to  be  used  or  provided  in  pursuance  of  this  act;  or  shall  covnterfeil 
or  resemble  the  impression  of  the. same,  if€.  or  shall  utter,  vend,  sell,  expose  to  sale,  or 
use,  Ac,  he  shall  be  adjudged  a  felon,  and  shall  sufi^  death  as  in  case  of  felony,  without 
benebt  of  clergy. 

LXXXVI.  For  the  better  collection  of  the  duty  on  hat^. 

[This  sM(.  repeals  part  of  34  Geo.  3.  9e$§.  2.  c.  51,  abstracted  ante,  p.  739.] 

By  36  Geo,  3.  eh.  195.  §  19.  If  any  person  shall  counterfeit  or  forge,  Sfc,  any  stamp 
or  mark  directed  to  be  allowed  or  used,  or  provided,  made,  or  used,  in  pursuance  of  thie 
act,  or  shall  counterfeit  or  resemble  the  impression  of  the  same;  or  shall  utter,  vend, 
sell,  pr  expose  to  sale,  Sfe,  any  piece  of  silk,  linen,  Ac,  with  such  counterfeit  mark  or 
stamp  thereon,  knowing,  ifc,  or  shall  privately  or  vaudulently  use  any  stamp,  ifCt  he 
shall  be  adjudged  a  felon,  and  shall  suffer  deaUi  as  in  oases  of  felony,  without  benefit  of 
clergy. 

LXXXVII.  For  making  certain  annuities,  created  by  the  parliament 
of  the  kingdom  of  Ireland^  transferable,  and  the  dividends  thereon 
payable,  at  the  Bank  of  England;  and  for  the  better  security  of 
the  proprietors  of  such  annuities,  and  of  the  governor  and  com« 
pany  of  the  Bank  of  England.{s) 

By  37  Geo,  3.  eh,  46.  §  3,  4, 5,  6,  7,  8,  9.  Persons  forj^ng,  altering,  S^e^  receipts  or 
debentures;  or  forging  letters  of  attorney,  Sfe,  er  personating  proprietors;  or  forging  or 
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Qlteriag  4*ga4  dividend  wamnti*  4**  ^  efficsm  of  the  buik  flnibeszlaii|r  Boteit  4^  * 
making  triDcfera  in  othw  than  proprieton  oames,  Sfe»  or  forging  or  uUerinj^  fe'gc' 
transfers,  4r^.  or  making  ftlse  entries  in  tke  books  of  the  Bank  ef  England^  Sfc.  witk 
intent  to  defraod  tho  goYemor  and  oompanj  tii  the  said  bank,  or  any  other  body  paGtBe 
or  corporate,  or  any  person  or  persons  whalnever,  shaU  be  dtomed  gniHy  oT  Ibloiiy,  and 
isball  suffer  death,  without  benefit  of  clergy.  By  §  19.  Offioen  of  tbe  bank  making  oit 
fiUse  difidend  warrants,  to  be  tranqrarted  Ibr'scMii  years. 

LXXXVIII.  For  the  better  prevention  and  punishment  of 

£  741  ]    attempts  to  seduce  persons  serving  in  his  Mqfesiy's  Jareest 

by  sea  or  landj  from  their  duty  and  allegiance  to  his  Afo- 

Jesif/y  or  to  incite  them  to  mutiny  or  disobedience. 

FImIs  Na  XCIV.  jMse. 

By  37  Gt(K  3.  cL  70.  $  1.'  Any  person  attempting  tt>  sedace  any  sailor  or  soldier  frota 
his  doty,  or  inciting  him  to  mntioy,  Sfc.  to  be  adjudged  guilty  of  felony,  and  to  rafier 
death  as  in  cases  of  felony,  without  benefit  of  clergy.  By  §  4.  To  ooiHinoe  aad  be  ia 
force  until  the  expiration  olf  one  month  after  the  commencement  of  the  then  next  seasksa 
of  parliament  Cootinoed  for  a  limifed  time  by  38  Gfeo.  3.  ck,  6.  And  further  continnad 
by  39  &M«  3.  dk.  4k  till  «z  weeks  after  the  oommeneemant  of  the  then  next 


LXXXIX.  For  more  effectually  restraining  intercourse  with  the 
crews  of  certain  of  his  Majesty^s  ships  now  in  a  state  of  fnuiiny 
and  rebellionj  and  for  the  more  effectual  suppression  of  such  mu- 
tiny and  rebellion. 

Vtdt  No.  XCIV.  pwU 

Sr  37  Om.  3.  eh.  71.  f  3.  Persons  communicating  with  the  crew  or  assistinir  them 
,  on  conviction  thereof^  be  adjudged  guilty  of  felony,  and  shall  su&r  death  as  in 
cases  of  fblony,  withoat  benefit  of  clergy:  And  by  §  4.  AH  persons  voluntarily  remain- 
ing on  board  after  knowledge  of  the  dedaratioh  therein  mentioned,  shall  be  adjudged 
goilty  of  piracy  and  felony,  and  shall  suffer  such  pains  of  death  and  loss  of  lands,  goods, 
and  chattels,  as  sot  pirates  or  felons  by  icirtue  of  an  aot,  made  in  the  tUiMndk  ye»r(<) 
of  King  V^iam  the  Third,  intituled.  An  net  for  the  more  effectual  eufprteeum  of  piracy 
or  any  other  act,  ought  to  suffer.  By  (  9.  To  be  in  &ree  until  the  expiration  of  oim 
month  after  the  commencement  of  the  then  next  aesBion  of  parliament. 

XC.  For  granting  to  his  Majesty  certain  stamp-duties  on  the  seve- 
ral ina//er«(ti)  therein  mentioned^  and  for  better  securing  the 
duties  on  certificates  to  be  taken  out  by  solicitors,  attornies,  and 
others,  practising  in  certain  courts  of  justice  in  Oreat  Briiain^ 

By  87  Oeo,  3.  eiL  90.  ^  5.  If  any  peraon  shall  connter^lt,  dfc  any  stamp  directed  or 
allowed  to  be  used  by  this,  act,  or  sImU  counterfeit  or  reaemole  the  imprasiiop  of  the 
same,  with  iniest,  ^  or  shaU  utter,  vend,  or  sell,  any  veUum,  dp^  with  such  counterfeik 
stamp  or  mark  thereupon,  knowing  the  same  to  be  oonntermt,  or  rfiall  prhalely  or 
fraudulently  use  any  stamp  directed  or  allowed  to  be  used  by  this  act,  with  inleol,  dfc. 
he  shall  be  adjudged  a  felon,  aud  shall  suffer  death  as  in  cases  of  felony,  without  benefit 
•felergy. 

(t)  So  in  tbepicrDieto  of  stoC.  37  Qeo»  3.  eh,  71;  but  mentioned  11  &  12  W.  3.  e.  7.  in 
the  margin,  which  is  right,  as  appears  by  4  Blae,  Com*  73,  and  the  eeveral  sMafe 
books  ofihwhtmot  Rt^piead^  and  RunMngtm*  If  a  eioftute  be  reeUed  as  of  the  femik 
year  of  the  reign,  ^c*  and  it  appears  to  have  been  made  in  the  faartk  mad^fih  jeara, 
^e:  the  tarianee  is  fetal  Rann  a.  Green,  Cotep.  474.  Ftde  also  Bess  «.  TVfllsmwy, 
1  T,  R,  222,  and  Wateon  9.  S^w  and  others,  2  T.  R.  654.  

(a)  Promiseory  Natee  are  parcel  of  these  matter*.  Vide  No.  LXV,  &  LXXVII,  flfUe, 
and  also  No.  CVIi  foei. 
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JCCI.  For  grammg  to  his  Majtsijf  an  additional  stamp  duty  on  deeds. 

By  37  Oeo,  3.  e/k.  111.  ^  5.  If  any  person  shall  counterfeit,  ifc.  any  stamp  or  mark, 
directed  or  allowed  to  be  Qded  by  this  act,  or  shall  counterfeit  or  resemble  the  impression 
of  the  same,  with  intent,  ^c.  or  shall  utter,  vend,  or  sell,  any  vellum,  parchment,  or 
paper,  with  such  counterfeit  mark  or  stamp  therenpon,  knowin^f.  ifc.  or  shall  fraudc^ 
lently  use  any  stamp  or  mark  directed  or  kllowed  to  be  used  by  this  act,  with  intent,  ^e, 
he  shall  be  adjudged  a  fdon,  and  shall  suffer  death  as  inr  cases  of  felony,  without  benefit 
of  clergy.     '  .  •  • 

XCII.  For  the  better  preventing  the  forging  or  counterfeiting  the 
names  of  witnesses  to  letters  of  attorney,  or  other  authorities  or 
instruments,  for  the  transfer  of  stocks  or  funds  which  now  are,  or 
by  any  act,  or  acts  of  parliament  shall  hereafter  be  made 
transferable  at  the  Bank  of  England^  or  for  the  transfer  [  742  ]| 
of  any  part  of  the  capital  stock  of  the  goveraor  and  com- 
pany of  the  Bank  of  England  called  bank  stock;  or  any  part  of 
the  stocks  ox  funds  under  the  management  of  the  South  Sea  Com- 
pany, or  East  India  Company ;  or  for  the  receipt  of  dividends,  4"^. 

By  37  Geo.  3.  cK  122.  }  1.  If  any  person  vhall  falsely  make,  forge,  dfc.  tho  name  pr 
names,  hand- writing,  or  hand> writings,  of  any  witness  or  witnesses  attesting  the  execu- 
tion of  any  letter  of  attorney,  or  other  authority,  or  instrument,  to  transfer,  Sf6,  or  shall 
utter,  or  publish,  as  true,  any  such  letter  of  attorney,  or  other  authority,  or  instrument, 
4po»  knowing  such  nan)e  or  handwriting  to  be  false,  forged,  or  counterfeited,  he  shall  be 
adjudged  guilty  of  felony,  and  shall  be  transported  for  seven  years,  or  shall  be  adjudged 
to  suffer  such  lesser  punishment  as  the  court,  before  whom  such  offender  shall  be  trwd, 
•hall  think  fit  to  award. 

XCIIL  To  prevent  the  counterfeiting  any  copper-coin  in  this  realm 
made,  or  to  be  made,  current  by  proclamation,  or  ^nj  foreign  gold 
or  silver  coin;  and  to  prevent  the  bringing  into  this  realm,  or 
uttering,  any  counterfeit ybrc/yn  gold  or  silver  coin* 

By  37  Oto,  3.  eh,  126.  §  4.  If  any  person  shall  uUer  or  tender  in  payment,  or  ffive 
in  exchange,  or  pay  or  put  off  any  such  false  or  counterfeit  coin  as  aforesaid,  resemblmg 
c»r  made  with  intent  to  resemble  or  look  like,  any  gold  or  silver  coin  of  any  forein 
prince,  state,  or  country,  or  to  pass  as  such  foreign  coin,  knowing  the  same  to  be  fliEie 
or  counterfeit,  he  shall  suffer  six  months  imprisonment,  and  find  sureties  for  his  good 
behaviour  for  six  months  more;  and  if  he  shall  be  convicted  a  second  time  for  the  like 
oflfonoe,  he  shall  sufibr  two  years  imprisonment,  and  find  sureties  for  his  good  behaviour 
for  two  years  more:  And  if  he  shall  afterwards  ofiend  a  third  time,  in  like  manner,  he 
shall  be  adjudged  to  be  guilty  of  felony,  without  benefit  of  clergy. 

XCIV.  To  enable  his  Majesty  more  easily  and  effectually  to  grant 
conditional  pardons  to  persons  under  sentence  by  naval  courts 
martialf  and  to  regulate  imprisonment  under  such  sentences. 

Fide  No.  LXXXVIII.  and  LXXXIX.  ante,  and  also  No.  Clhpoet. 

By  37  CUo.  3.'  eh,  140.  ^  1.  If  his  MajttUf  shall  extend  his  mercy  to  persons  liable  to 
death  by  the  sentence  of  a  naval  court  martial,  a  justice  of  the  king*s  bench,  or  common 
pleas,  or  a  baron  of  the  exchequer,  may,  on  notification  from  the  secretary  of  state,  allow 
the  benefit  of  a  conditional  pardon  as  if  it  had  passed  under  the  great  seal,  and  shall 
make  orders  aceordinely :  And  by  §  6.  The  laws  touching  the  escape  of  felons  nnder 
sentence  of  death  shall  apply  to  olfenders  nnder  like  sentence  by  a  nayal  court,  apd  to 
all  persons  aiding,  abetting,  or  assisting  in  any  such  escape,  if  the  offender  shalfliaTe 
been  allowed  the  benefit  of  a  oonditional  pardon. 
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XCT.  For  granting  to  hk  Majesty  an  aid  and  contribation  for  the 

prosecution  of  the  war. 

Bj  38  &eo.  3.  ck,  16.  §  95.  Penoni  forcing  or  altering^  oertificateii,  receipted  or  dapE- 
eate*,  &c.  or  knowingly  attering  or  publishinf  them  m^-trae,  with  intent,  &c  sh&fl  be 
adjudged  goilty  of  felony,  and  shall  saffet  death,  withoat  benefit  of  clergy.  By  §  107,  it 
is  provided,  that  the  present  act  may  be  altered,  varied  or  repealed  by  any  act  or  acta  to 
be  made  in  th^  session  of  parliament  FUe  intoimt  act,  etz.  39  Gto,  3.  oL  13.  wrhich,  by 
4  If  repeals  the  above  wImL  in  part ;  but  4  3^  eateads  the  power  of  it  in  other  regpeets, 
Jkc.(i>) 

XCVI.  Tp  continue  until  the  first  day  of  Auf^sty  one  thousand 
eight  hundred,  and  until  the  end  of  the  then  next  session  of  pariia- 
xnenty  and  amend  an  act  made  in  the  thirty-third  year  of  the  reign 
of  his  present  Majesty j  intituled^  ndn  act  for  estahtishing  reguta- 
Hone  respecting  aliens  arriving  in  this  kingdom^  or  resictent 
therein^  in  certain  cases»{w) 

By  38  €f£Q,  3.  eh,  50.  ^  24.    In  case  any  person  ordered  or  adjadged  to  be 
r  743  1  transported  in  pursuance  of  this  aet,  shall  be  fbond  at  large  within  tiiis  realm, 
after  sentence  of  transportation  pronounced,  he  or  she  sIaU  be  deemed  ffutty 
of  felony,  and  shall  suffer  death  as  a  felon  without  benefit  of  clergy. 

XCVII.  For  granting  to  his  Majesty  a  datyon  certificated  issued 
with  respect  to  armorial-bearings  or  ensigns. 

By  38  CTeo.  3.  ch,  53.  ^  18.  If  any  person  shall  connterieita  &c.  any  stamp  or  mark 
directed  or  allowed  to  be  used  or  provided,. in'  pursuance  of  this  act;  or  ahall  counterfeit 
or  resemble  the  impression  of  the  same,  upon  any  vellum,  parchment,  or  paper,  with 
intention  to  defraud,  &c  or  shall  utter,  vend,  sell,  or  expose  to  sale,  any  vellam,  parch- 
ment, or  paper,  liable  to  the  said  duty,  with  such  counterfeit  mark  or  impression  there* 
upon,  knowing,  Slc  or  shall  privately  or  fraudulently  u^e  any  stamp  directed  or  allowed 
to  be  used  by  this  act,  with  intent,  &c.  he  shall-  be  adjudged  a  felon,  and  shall  siifier 
death  as  in  cases  of  felony,  without  benefit  of  clergy. 

XCVIlt,  To  amend  several  laws  of  excise  relating  to  coach-makers, 
auctioneers,  beer  and  cyder  exported,  certificates  and  debentures, 
stamps  on  hides  and  skins,  drawbacks  on  wines  and  sweets^  and 
ale  and  beer  licences.  ^ 

By  38  Oeo.  3.  eh.  54.  ^  9.  If  any  persota  sfaalU  with  intent  to  defraud  his  Majesty^ 
counterfeit  or  forge,  &,o,  any  debenture  in  any  case  in  which  a  debenture  is  by  any  act 
or  acts  of  parliament  relating  to  the  duties  of  excise  required  or  directed  to  be  given  or 
granted,  or  shall  knowbigly  or  willingly  utter,  publish,  or  make  use  of  any  such  coun- 
terfeited or  forged  debenture,  he  shall  be  adjudged  guilty  of  felony,  and  shaU  suffer  death 
as  a  felon,  and  have  execution  awarded  against  him,  aspersoqs  attainted  of  felony,  with^ 
out  benefit  of  clergy. 

By  §  10.  The  pains  of  death  imposed  by  the  9  Arm,  ch^  II,  10  Ann,  eh.  86.  and 
$  Geo.  1.  eh,  2.  relating  to  duties  on  hidtM  and  sHna,  &c.  declared  to  be  in  force  againat 
persons  who  counterfeit  stamps  provided  by  those  three  statutes,  or  in  pursuance  of  the 
acts  of  36  Geo,  3.  ch.  37.  and  1  Geo.  3.  M..27.(jb) 

XCIX.  For  making  perpetual,  subject  to  redemption  and  purchase 
in  tiie  manner  therein  stated,  the  several  sums  of  money  now 

(e)  No  repeal  by  the  latter  otat,  of  the  felony  mentioned  in  the  ab»ve.aet  of  38  Goo,  3* 
eh.  1^.  ^95.  ; 

<tc)  Amended,  and  fhrther  powers  given  by  etat,  38  Geo,  3.  eh.  77.  vide  33  Geo,  3. 
chm  A 

(x)  Vide  No.  IdV,  ante. 
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*chaYged  in  Oreat  Britain  as  a  land-tax  for  one  year,  from  the 
twenty-fifth  day  of  March  one  thousand  seven  hundred  and 
ninety-eight.(y) 

By  38  Geo.  3.  ch.  60.  §  1 18.  If  any  person  shall  fotge^  counterfeit,  or  alter,  &&  any 
contract  or  contracts  for  the  sale  of  any  land-tax,  or  any  assignment  or  assignments  of 
such  contract  or  contracts,  or  of  any  portion  of  land-tax  therein  comprised,  or  any  cer- 
tificate or  certificates  of  the  commissioners  of  land-tax  or  of  supply,  or  any  chief  magis* 
trate  authorized  by  this  act  to  make  out  the  same,  or  of  the  surveyor.geueral  of  the 
land  revenue  of  the  crown,  or  of  the  duchy  of  Cornwall^  or  any  certificate  or  receipt  of 
the  cashier  or  cashiers  of  the  governor  and  company  of  the  bank  of  England^  or  any 
certificate,  Slc  directed  by  this  act  to  be  made  out  by  the  proper  officer  to  the  commis. 
sioners  for  the  affairs  of  taxes.  Sec,  or  shall  wilfully  deliver.  Slc  or  utter,  &c.  he  shall  be 
adjudged  guilty  of  felony,  and  shall  suffer  death  as  in  cases  of  felony,  without  benefit  of 
clergy. 

C.  More  effectually  to  prevent,  during  the  war,  persons,  being  his 
Majesty's  subjects,  for  voluntarily  repairing  to  or  remaining  in 
France^  or  any  country  or  place  united  lo  France,  or  occupied  by 
the  armies  of  France  i  and  to  prevent  correspondence  with  such 
persons  and  with  his  Majesty's  enemies. 

By  38  Geo.  3.  eh,  79.  §  1.  If  any  subject  of  his  Majeity  shall,  during  the  war,  go,  or 
embark  to  go  id  France  or  any  plaee  united  thereto,  or  occupied  by  its  armies, 
he  shall  be  adjudged  guilty  of  felony,  and  shall  suffer  death  as  in  eases  of  F  744  J 
felony,  without  benefit  of  clergy.  By  §  4,  If  any  subject  shall  correspond  with 
any  sueh  other  subject  of  his  Majesty^  so  going  to,  and  remaining  in  France,  he  shall  be 
deemed  guilty  of  felony,  and  shall  suffer  death  without  benefit,  &c  By  §  5.  If  any  subject 
of  his  Majeaiy  shall,  during  the  war,  correspond  with  the  persons  exercising  the  powers  of 
government  in  France,  SfC.  or  with  any  of  their  agents,  knowing  such  agent  or  agents  to  be 
employed,  &.c.  he  shall  be  adjudged  guilty  of  felony,  and  shall  suffer  death,  without  benefit, 
&c.  By  §  8.  In  case  any  person  ordered  or  adjudged  to  be  transported  under  this  act,  shall 
be  found  at  large  within  this  realm,  after  sentence  of  transportation  pronouneed,  and 
before  the  time  shall  be  expired  for  which  such  person  was  sentenced  to  be  transported, 
he  shall  be  deemed  guilty  of  felony,  and  shall  suffer  death,  without  benefit,  Slo.  By  §  2« 
If  any  subject  ef  his  Majesty  shall,  during  the  war,  knowingly  and  wilfiilly  hive,  let« 
engage,  &.c.  or  be  concerned  in  the  hiring,  Sfc,  any  vessel,  with  intent  that  any  of  his 
Majesty*§  subjects  should  emhark  therein  with  intent  to  ^o  to  JFVance,  ^.  he  shall  be 
trsusported  for  any  time  not  ezoeeding  seven  years,  to  such  place  as  hi^  M^esty  ia 
council  shall  direct. 

CI.  To  repeal  the  duties  imposed  by  an  act,  made  in  the  last  session 
of  parliamettt,  for  granting  an  aid  and  contribution  for  the  prose- 
cution of  the  war;  and  to  make  more  effectual  4)rovision  for  the 
like  purpose,  by  granting  certain  duties  upon  incomef  in  lieu  of 
the  said  duties. 

Vide  39  0. 3.  «.  32;  eh.  72. 

By  39  Geo,  3.  eh,  13.  ^  32.  If  any  person  shall  give  fiilse  evidence  on  oath  or  a6&r. 
nation,  or  in  any  affidavit  or  deposition,  &o.  before  the  commissioners  in  the  said  act 
mentioned,  he  shall,  upon  conviction,  be  subject  and  liable  to  such  pains  and  penalties, 
as  by  any  law  now  in  being,  persons  convicted  of  wilful  and  corrupt  perjury  are  oubject 
and  liable  to,  (yy) 

(y)  Certain  duties  to  which  thi^  act  relates,  to  be  levied  within  one  year  from  March 
25, 1799,  &C.  by  39  Geo.  3.  eh.  3*  See  further  on  this  subject  of  taxatipi^,  39.  Geo.  3. 
ch,  6;  eh.  21;  cL  40;  ch.  43;  and  ch.  108. 

{yy)  By  2  Geo,  2.  eh.  25.  §  2.  Persons  guilty  of  wilful  and  corrupt  perjury,  or  «ii6sr« 
tuilton  of  perjury,  may  be  imprisoned  or  transported  for  seven  years;  and  if  they  esca(te; 
break  prison,  or  return,  &c  shall  sufier  death  as  felons,  without  benefit  of  clergy.  Made 
perpetual  by  9  Geo,  2.  cA.  18. 
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Cn.  For  remedying  certain  defects  in  the  law  respecting  offences 

committed  upon  the  high  aeas. 

Vide  No.  XdV.  tffitf. 

By  39  Geo.  3.  eh,  37.  §  1.  All  offences  whatever  committed  on  the  high  seas^  ehaU  be 
liable  to  the  same  ponishilleDts  as  if  committed  on  shore,  and  sbafl  be  enqaired  of^  heard, 
tried,  determined,  and  adjudged,  in  the  same  maitner  as  treasons,  felonies,  murders  and 
confederacies,  are  directed  to  be,  by  utat.  28.  Hen,  S,  eh.  15.  And  by  §  2.  Peracma  tried 
for  morder  or  manslaughter,  and  found  guilty  of  manslangbter  only,  shall  be  entitled  to 
the  benefit  of  clergy,  and  be  subject  to  the  same  punishment  as  if  committed  on  land.(s) 

CIII.  For  making  perpetual  so  much  of  an  act  made  in  the  nine- 
teenth year  of  the  reign  of  his  Majesty  as  relates  to  the  punish- 
ment of  burning  in  the  hand  of  certain  persons  convicted  of 
felony,  within  the  benefit  of  clergy. 

By  39  Geo.  3  eh.  AS.  So  mnch  of  the  $tat.  of  19  Geo.  3.  A  74.  as  relates  to  the  pon- 
ishment  of  fuming  offenders  convicted  of  felony,  within  the  benefit  of  clergy,  in  the 
Anfid,  is  made  perpetnaL 

Vide  No.  XXVI.  ante,  and  39  Geo.  3.  eh.  46,  which  perpetuates  so  mneb  of  the  said 
$tat.  of  19  Geo.  3.  eh.  74,  as  relates  to  the  lodginge  of  Judgee  at  county  aeeizeo.  Vide 
also  39  Geo.  3.  cA.  51  and  52.  which  continue  (until  25th  AfarcA,  1802)  such  parU  of  said 
e$ai.  19  Geo.  3.  eh.  74,  dLc.  as  relate  to  the  confinement  oifelone  in  temporary  places,  &c 
or  penitentiary  booses,  Slc 

CIV.  For  the  more  effectual  suppression  of  societies  established  for 
seditious  and  treasonable  purposes;  and  for  better  preventing 
treasonable  and  seditious  practices. 

Vide  No.  LXXXVIIL  and  LXXXIX.  ante. 
By  39  Geo.  3.  ch.  79.  §  8.  Persons  convicted,  upon  indietmeni,  of  the  ofienoes 
r  745  1  *n<l  practices  mentioned  in  this  act,  shall  and  may  be  transported  for  the  term 
*"  of  sseen  years,  in  the  manner  provided  by  law  for  transportation  of  offeodera, 

or  imprisoned  for  any  time  not  exceeding  tno  years,  as  the  court  shall  thii^k  fit:  and 
every  such  offender,  who  shall  be  ordered  to  be  transportedi  shall  be  subject  and  liable 
to  all  law$(a)  conoerning  offenders  ordered  to  be  transported. 

CV.  To  protect  masters  against  embezzlements  by  their  clerks  or 

servants. 

Bj  39  Geo,  3.  eh,  95.  If  any  servant  or  clerk  shall,  by  virtue  of  his  employment, 
recetoe  or  take  into  hie  poeseeeion  any  money,  goods,  bond,  bill,,  note,  banker's  draft,  or 
other  valuable  seeurity  or  effects,  for  or  in  the  name  or  on  the  account  tf  hie  maeter  er 
employer^  and  shall  fi'^KlduIeotly  embezzle,  secrete,  or  make  away  with  the  same,  or  any 
part  thereof,  he  shall  be  deemed  to  have  feloniously  stolen  the  same  from  his  master  or 
employer,  for  whose  use,  or  in  whose  name,  or  on  whose  account  the  same  was  or  were 
delivered  to,  or  taken  into  the  possession  of  such  servant,  or  clerk.  Sfc.  and  every  such 
offender,  his  adviser,  procurer,  aider,  or  abettor,  being  thereof  lawfully  convicted  or 
attainted,  shall  be  liable  to  be  transported  for  any  term  not  exceeding /ourleen  years,  in 
the  discretion  of  the  court  before  whom  such  offender  shall  be  convicted  or  adjudged. 

CVI.  For  granting  to  his  Majesty  certain  stamp  duties  on  bills  of 
exchange  and  promissory  notes  for  small  sums  of  money. 

■ 

Bv  39  Geo.  3.  eh.  107.  §  25.  If  any  person  shall  counterfeit  or  forge  any  stamp  or 
mark,  directed  or  allowed  to  be  used  by  this  act,  with  intent^  Sfc.  or  shall  trauduleotly 
use  any  such  Jtamp  or  mark,  with  intent,  Sfc.  or  shall  utter,  vend,  self,  or  expose  to  tale, 

(2)  The  etat  of  28  H.  8,  does  not  extend  to  offences  committed  in  ereeke  ot  ptiii 
within  the  body  of  a  county.    3  Bae.  Abr,  4lh  edit  820. 
(«)  Vide  note  under  No.  CI.  ante^ 
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any  velliiin,  ^.  with  any  mich  ooonterfeit  fUmp  or  mark  thereupon,  knowini^,  ifc.  he 

ahall  be  adjudged  a  felon,  and  shall  suffer  death,  without  benefit  of  clergy. 

^CVII.  For  rendering  more  commodious,  and  for  better  regulating, 

the  port  of  London. 

By  39  Oee.  3.  eh.  69.(6)  §  104.  If  any  person  shall  wilfully  and  malicioosly  $et  on 
Jir€  any  of  the  works  to  be  made  by  virtoe  of  this  act,  or  any  ship  or  other  vessel  lying 
or  being  in  any  canal,  dock,  basoo>  cat,  or  other  works  to  be  made  by  Yirtoe  of  this  act, 
he  shall  be  adjudged  guilty  of  felony,  without  benefit  of  clergy.  And  persons  ofAsnows 
wilfully  damaging  the  works,  or  vessels,  ^,  shall  suffer  puiushment  by  fine,  imprison- 
snent,  or  tranaportatiot^  at  the  disor6tion  of  the  judge,  SfC.  before  whom  such  offender 
•hall  be  tried  and  convicted. 

C  VIII.  For  enabling  his  Majesty  to  incorporate  by  charter  a  com- 
pany to  be  called  The  Olobe  insurance  Company^  for  insurance 
on  lives,  and  against  loss  or  damage  by  fire,  and  for  other  pur- 
poses therein  mentioned. 

By  39  Geo.  3.  ck.  83.(c)  §  23.  If  any  person  shall  forge  or  counterfeit  the  eommon 
seal  of  the  said  corporation  to  be  created  and  established  pursuant  to  this  act,  or  shaU 
forre,  counterfeit,  or  alter,  any  policy,  deed,  bill,  hood,  or  obligation  under  the  conunon 
seal  of  the  said  eorporatton,  or  shall  offer  to  dispose  of,  or  pay  away  the  same,  knowing 
the  same  to  be  such ;  or  shall  demand  the  money  therein  contained,  or  pretended  to  be 
due  thereon,  of  or  fh>m  the  said  corpatatUmt  or  any  of  the  officers  thereof,  knowing,  Sfc, 
with  intent  to  defraud  the  said  eorporation^  or  any  person  or  persons  whomsoever,  he 
shall  be  deemed  guilty  of  felony,  and  suffer  as  in  cases  of  felony,  without  benefit  of 
dergy.    By  §  23.  To  be  deemed,  adjudged,  and  taken  to  be  a  public  act 

The  Charter  mentioned  in  this  act  is  not  yet  complete,  it  being  under  the  considera- 
tion of  the^vy  eouncU  upon  the  attorney-general's  report 

I 

STATUTES   RBLATtNG  TO    FELONY  SINCE  THE   LAST  BJ)mON  OF   TBE 

WOBK. 

• 

Defacing  the  mark  on  storesy  punishable  by  14  years  transportation.  39  4r  40  Oeo, 
III.  e.  89.  §  4. 

Setting  fire  to  works  or  Tessels  in  the  London  canals,  docks,  &c  39  Oeo,  IIL  e.  69. 
U04  ^  39  ^  40  Oeo.  IIL  e.  89.  «  4. 

Persons  disobeying  orders  of  quarantine.    39  f  40  Oeo,  III.  e.  80.  H 1. 31. 

Masters  of  veesels  concealing  the  plague.    39  5  40  Oeo.  IIL  c  80.  i  16. 

Persons  escaping  from  Lazarets.    Id.  §  23. 

Forging  certificate  of  quarantine.    Id.  ^  27. 

Clandestinely  conveying  goods,  letters,  dLC  from  Tessels  under  quarantine.    Id,  §  28. 

Retorning  from  transportation  under  39  df  ^^  ^^'  III*'c.  89.  k  6> 

Aliens  returning  from  transportation  for  ufe.    43  Oeo.  IIL  e.  155.  (  39. 

Counterfeiting  receipts  for  contributions  under  Loan  acts.    41  Geo.  IIL  c,  3.  ^  24. 

Personating  pensioners,  4c>e.    43  Oeo.  IIL  c.  119.  §  17. 

Forging  land  tax  redemption  contracts.    42  Oeo,  III.  c.  116.  §  194. 

Maliciously  shooting,  subbing,  Slo.  with  intent  to  murder,  ^c  administering  poison 
to  wonwn  quick  with  child  to  procure  miscarriage,  dtc  setting  fire  to  any  house,  out 
house,  dLc    43  Geo.  III.  e.  5S.  §  1,  2. 


(6)  In  order  to  &ciliUtr  the  labour  of  others,  it  has  been  iodged  necessary  to  obserTc 
here,  that  there  are  two  of  these  numbers  in  the  otatute  boJu,  and  that  this  act  will  be 
found  under  a  new  head,  intituled,  » PUBLIC  LOCAL  AND  PERSONAL  ACTS,*' 
in  p.  228,  Tol.  14.  of  Runni»f[ton'$  edition  of  the  StatiUeo^  and  toL  18.  o£  Rt^fhoai'e, 
80  as  to  the  next  ch,  which  begins  in  those  books,  p.  261. 

{e)  Vt^  note  (6)  f  vpro. 
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Sacretittg  poii-offiM  ktten,  itc  cqntoimng  any  ■eenrtty,  Slc^  proenrin^  or  reoMa^ 
the  same.    42  6'80.  III.  c.  81.  §  1*  2. 

Caatin^  away  or  destrojing  ships.    43  Geo,  III.  e.  79.  and  e.  113. 

CoaaterfeiliD||r  stamps*  4bc.  in  Great  Britain*  41  (?so.  IIL  e.  10.  §  8;  c.  86.  §  16;  aid 
43  Geo.  III.  e.  126.  §  11 ;  c.  127.  §  8. 

CounterfeitiDg  starch  stamps  in  Great  Britain.    43  Geo.  III.  c.  14.  ^  6. 

Counterfeiting  stamps,  marks,  &e.  on  medicine  wrappers.    42  Ceo.  III.  c  56.  §  22. 

Forging  paper  for  bank  notes  or  engraving  bank  notes  withont  antboritjr.     41  Gem.  III.      I 

Forging  or  altering  foreign  bills  of  exchange.    43  Geo.  III.  c.  139*  §1.3. 

Forging  debentares  for  toss  exported  to  Ireland.    41  O^e.  III.  c.  75.  §  7. 

Forging  oertificstes  of  excise.    41  Geo,  III.  c.  91.  §  5. 

Forging  posUoffioe  franks,  6lc    43  Geo.  III.  c.  28.  §  22. 

Damaging,  stealing  or  destroying  works  on  canals,  roads,  railways,  encl<»area,  Ibe* 
41  Geo.  III.  e.  22.  §  69.  70:  «.  21.  §  78;  c.  33.  §  71 ;  c.  72.  §  49;  c.  83.  §  33;  c.  74.  §64; 
e.  116.  §  42;  e.  127.  §  112 ;  c.  128.  §  108;  c.  135.  §  61 ;  c.  136.  §  21.  42  Geo.  IIL  c. 32. 
$46;  e.l9.§33;  £.22.§49.50;  c.24.§46.49;  e.S8.§45;  c.74.§53;  c.  112.§53; 
e.  114.  i  78.  43  ^es.  III.  e.  102.  §  32;  e.  22.  §  20;  c.  33.  §  22;  e.  35.  §  82;  e.  49.  §  47; 
c.  55.  §  19;  e.  60.  §  109 ;  e.  88.  §  13;  e.  126.  §  75;  e.  ISa  §  81 ;  e.  130.  §  5;  c.  72.  §  121. 

Casting  away  or  destroying  ships.    43  Geo.  III.  e.  79.  and  c.  113. 

Shooting  at  officers  of  navy  customs,  6lc  or  firing  at  a  vessel.  45  Geo.  IIL  c.  121.  $  1 1. 

Counterfeiting  stamps,  Ate  in  Great  Britain.  41  Geo.  IIL  e.  10.  §  8;  e.  86.  §  16. 
43  Gee.  IIL  c.  126.  §  1 1 ;  c.  127.  §  a    44  <?eo.  IIL  c.  98.  §  9.    45  Gee.  III.  c.  2a  §  8. 

Stamps  on  paper  wrappers  (inaccurately  worded.)    46  Geo.  IIL  e.  112.  §  2. 

Forging  exchequer  bills.    48  Geo.  IIL  c.  I.  §  9. 

Stealing  from  oyster  beds.    48  Geo.  III.  c.  144.  ^  1. 

FrandiUently  obtaining  letters  containing  bank  notes.    47  Geo.  III.  St.  2.  c.  53.  §  9. 

.Bani  naUOf  engraving  plates*  dcrC.  impressions  from  which  shall  resemble  l»ank  noteri 
or  uttering  any  paper  which  shall  resemble  bank  notes.    52  Geo.  IIL  e.  138.  ^  5. 

Coonterfoiting  bank  tokens.    51  Geo.  IIL  c.  110.  §  I.  or  bringing  counterfeit  tokens 
into  the  kingdom,  §  2. 

Forging  stamps  or  seals  for  stamping  starch.    52  Geo.  IIL  c.  27.  §  13. 

Making  false  copies  of  entries  or  altering  Slq,  register  books  of  parishes.  52  Geo.  HI. 
e.  146.  §  14. 

Aiding  prisoners  of  war  to  escape*    52  Geo.  IIL  c.  156.  ^  1. 

Administering  or  taking  unlawful  oaths.    52  Geo.  III.  c.  104.  §  1. 

Aliens  returning  fi:om  transportation  for  life.  43  Geo.  III.  c.  155,  §  39. 

Forging  draft  on  the  Receiver  General.    46  Geo.  III.  c  150,  §  10. 

Forginff  deeds,  wills,  securities,  receipts,  orders  for  money,  dtc  or  uttering  the  same 
to  defraud  any  person  or  corporation.  45  Geo.  III.  e.  89,  §  1.  Altering  and  extending. 
2  Geo.  IL  c  25;  7  Geo.  IL  c.  22;  15  Geo.  IL  c.  13;  41  Geo.  III.  e.  39. 

Forgery  of  drafts,  6lc.  of  public  officers.  46  Geo.  III.  e.  45»  4  9;  c.  142,  4  14; 
c.  150,  §  20. 

Counterfeiting  receipta  for  contributions  under  loan  acta.    41  Geo.  III.  e.  3,  ^  24. 

Personating  pensioners,  dtc    43  Gee.  IIL  c.  1 19,  ^  17. 

Forging  contracta  for  land  tax  redemption.    42  Geo.  IIL  c.  116,  ^  194. 

Forging  lottery  ticketa.    44  Geo.  III.  c.  93,  §  11. 

Disobedience  to  post-office  orders.    45  Geo.  IIL  e.  10,  ^/IX 

Personating  seamen  or  forging  wills  or  letters  of  attorney  of  ^seamen,  Slc  45  Gfo.  IIL 

Forgery  of  drafts,  dtc  of  commissioners  of  land  revenue.    50  Geo.  III.  c.  65,  §  18. 

Forgery  of  stamps  provided  under  50  Geo.  III.  e.  35,  §  6. 

Forgery   of  oertiBcates,  Slc  of  commissioners  for  the  issue  of  Exchequer  bills. 

51  Geo.  IIL  c  15,  §  71. 
J>estroyiBg  slocking  or  lace  frames.    52  Geo.  IIL  e.  16,  §  1. 

.  Wilfully  destroying  or  demolishing  any  buildings,  engines,  or  machinery  therein. 

52  Geo.  IIL  e.  130,  §  1,  2. 
Embezzling  letters  by  persons  employed  by  post-office  department    52  Geo.  III. 

c.  143,  ^2-4. 

Shooting  at  or  wounding  revenue  officers.    52  Geo.  III.  c  143,  ^  12. 

Forging  names  of  register,  ibc.  of  the  High  Court  of  Admiralty.  53  Ceo.  lU. 
e.  151,  §  12. 

Forging,  &c.  or  altering  declaration  of  return  of  premium  on  a  policy  of  assunncet 
54  Geo,  IIL  c.  133,  ^  10. 
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Cnttingf  or  deiCrojlD^  frames  and  ^tme-work  of  knitting  machines.  64  Cfto,  III. 
e.  42. 

The  52  (?eo.  III.  e.  44,  §  47,  relative  to  the  punishment  of  persons  conyicted  of  felony 
irithout  benefit  of  clergy  repealed  by  53  Qto.  III.  c.  162. 

Forging  certificates,  receipts,  bills  of  credit,  transfers,  powers,  &c.  made  felony. 
53  Qto.  III.  e.  41,  ^  26,  27;  54  Qto.  III.  e.  13,  §  5;  54  Geo, III.  c.  ^  70, 38;  54  Geo,  III. 
e,  86,  k  43;  54  Geo.  III.  e.  110,  §  6;  54  Geo.  III.  e.  151.  ^  16. 
-     Falsely  representing  the  next  of  kin  of  seamen.    55  Qto,  III.  e,  60,  ^  30. 

Forging' names  of  ministers,  &c.  required  under  55  Qeo,  III. «.  60,  ^  31. 

Rescuing  or  attempting  to  rescue  couTicts  from  the  penitentiary.  56  Cr«h  III. 
c.  63,  §  44. 

Aliens  sentenced  to  transportation  guilty  of  felony  if  fbond  at  large.  55  Geo.  III. 
c.  54,  ^  36. 

DemoUshing  engines,  dec.  belonging  to  collieries.    56  Geo.  III.  e.  125,  (.  1. 

Felons  making  their  escape  after  condemnation  to  transportion  or  being  found  at 
large  before  expiration  of  their  sentence.    56  Geo.  III.  c.  27,  ^  7,  8, 16. 

Forging  stamps  under  Stamp  act    55  Ow,  III.  e.  184,  ^  7. 

Forging  newspaper  stamps.    55  Geo.  III.  e.  185,  §  6. 

Forging  ^old  and  siWer  plate  duty  marks.    55  Qto,  III.  e.  185,  §  7. 

Forging  letters  of  attorney  or  wills  of  seamen,  or  knowingly  uttering  the  same. 
55  Qeo.  III.  c.  60,  §  32. 

Forging  certicates,  powers,  &>c  for  half.pay  of  naval  officers.  56  Qto,  III.  c,  101,  ^  5. 

Personating  seamen,  dec    55  Geo.  III.  e.  60,  ^  32. 

Forging  certificates,  bills,  dtc.  for  pay  of  navy  officers.    57  Qto.  III.  c.  20,  ^  10. 

Forging,  altering,  &.c.  certificates,  d&c  of  commissioners  for  issuing  Elzchequer  bills 
tot  carrying  public  works,  d&c    57  Qto,  III.  e,  34,  ^  63. 

Forcibly  entering  any  bouse,  &o.  with  intent  to  destroy,  dec  any  machinery  or  goods 
therein.    57  Qto.  111.  e.  126,  (  2. 

Persons  falsely  assuming  the  names  or  character  of  those  entitled  to  prize-money  of 
pay  in  order  to  receive  the  same.*  57  Qto.  III.  e.  127,  §  4;  59  Qto.  III.  c.  56,  ^  18. 

An  act  for  more  effectoidly  preventing  seditious  meetings  and  assemblies,  to  continue 
in  force  until  the  end  of  the  session  of  parliament  next  a&r  five  years  from  the  passing 
of  the  act 

The  act  of  60  Geo.  III.  e.  6.§  8. 11. 14.  §  8.  That  if  any  person  or  persons  shall  attend 
any  meeting  whatever 'holden  for  the  pretext  of  deliberating  npon  any  public  grievance 
or  upon  any  matter  or  thing  relating  to  any  trade,  manufacture,  business  or  profession^ 
or  upon  any  matter  in  church  or  state,  or  of  considering,  proposing,  or  agreeing  to  any 
petition,  complaint,  remonstrance,  declaration,  resolution,  or  address,  upon  the  subject 
thereof,  contrary  to  the  provisions  of  this  act  it  shall  be  lawful  for  any  one  or  more  jus- 
tice or  justices  of  the  peace  in  and  for  any  county  or  the  sheriff  or  under-sheriff  of  any 
county  or  the  mayor  or  head  officer  or  any  justice  of  the  peace  of  any  city  or  town  cor- 
porate within  which  any  such  meeting  shall  be  held  to  make  or  cause  to  be  made  pro* 
clamation  in  the  king's  name  in  the  form  directed  in  this  act  commanding  any  person 
so  unlawfully  attending  any  such  meeting  immediately  and  peaceably  to  depart  there- 
from :  and  if  any  person  or  persons  so  ordered  to  depart  as  aforesaid  shall  not  upon  such 
proclamation  depart  from  any  such  meeting  within  the  space  of  a  quarter  of  an  hour  after 
such  procUmati^  made  that  then  and  in  every  such  case  every  such  person  so  continu. 
ing  and  not  departing  as  aforesaid  shall  npon  being.thereof  lawfully  convicted  be  adjudged 
to  be  guilty  of  felony  and  shall  be  liable  to  be  transported  for  any  period  not  exceeding 
seven  years. 

§  11.  That  it  shall  be  lawful  for  any  one  or  more  justice  or  justices  of  the  peace  in 
and  for  any  county  or  for  the  sheriff  or  under*sheriff  of  any  county  or  for  the  mayor  or 
<Aher  head  officer  or  any  justice  of  the  peace  of  any  city  or  town  corporate  within  which 
any  mating  shall  be  held  or  persons  shall  assemble  for  the  purpose  of  holding  any  meet- 
ing contrary  to  the  provisions  of  this  act,  or  where  any  person  or  persons  not  entitled  to 
attend  any  meeting  or  assembly  as  aforesaid,  shall  refuse  or  neglect  to  depart  therefrom 
for  the  space  of  a  quarter  of  an  hour  after  such  proclamation  made  as  aforesaid  to  make 
or  cause  to  be  made  such  proclamation  in  the  king's  name  In  the  manner  and  form  herein- 
after directed  to  command  all  persons  there  assembled  to  disperse  themselves  and  peacea- 
bly to  depart  to  their  habitations  or  to  their  lawful  business  and  if  any  such  persons  so 
assembled  as  aforesaid  shall  to  the  number  of  twelve  or  more,  notwithstanding  such  pro4 
olamation  made,  continue  together  by  the  space  of  half  an  hour  alVer  snch  proclamation 
made,  that  then  and  in  every  such  case  every  person  so  continuing  being  thereof  legally 
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eMvietad  abtll  be  mdJQ%ed  guillf  of  Mmj  Mid  be  fitUe  to  be  UmiMporied  fiir  waj  tenft 
not  etoeedijig  aeven  yeait. 

§  14.  Thai  if  any  persoa  or  penona  do  or  ahall  with  force  and  anna  wUMly  end  knoir. 
ingl^  oppoae,  obstmct,  or  in  eoy  manner  wilfoUy  and  knowingly  let,  hinder*  or  hnit  eny 
JQsttoe  of  the  peaoe  or  other  peraona  anthoriaed  as  aforeaaid,  or  any  peraon  acting  in  aid 
or  asaiatanee  of  any  joatice  of  the  peaoe  who  ahall  attend  or  diaperae  any  anch  meeting' 
aa  aforeaaidt  or  ahall  be  going  to  attend  or  diaperae  any  each  nieeting«  or  any  inalioe  of 
the  peace  or  peace  officer  or  ^y  person  or  peraona  acting  in  aid  or  aaaistanee  of  any  jus- 
tice of  the  pMoe  or  other  officer  who  ahall  begin  to  proclaim  or  be  going  or  endenroariag- 
to  make  any  proclamation  aathorized  or  directed  to  be  made  under  the  proviaiotts  of  this 
act,  whereby  aoch  proclamation  ahall  not  be  made :  and  also,  if  any  peraona  ao  being- 
aaaembled  aa  albreaaid  to  whom  any  aoch  proclamation  aa  albfeaaad  ahoold  or  ooght  to 
have  been  made  of  the  aame  had  not  been  hindered  aa  albreaaid,  ahall  to  the  nomber  o£ 
tweWo-or  more  continne  together  and  not  disperse  thenselTea  within  half  an  boor  after 
soeh  let  or  hindrance  ao  made  having  knowledge  of  anch  let  or  hindrance  ao  made;  and 
also  if  any  peraon  ao  being  at  any  anch  aaaembiy  aa  albreaaid  ahall  with  ibroe  and  arms 
wilfblly  and  knowingly  oppose,  obstmct,  or  in  any  manner  wilfully  and  knowingly  let, 
hinder,  or  hart  any  justice  of  the  peace  or  other  magiatrate  or  any  peaoe  officer  or  other 
peraon  actiog  in  their  aid  or  asaiatance  in  the  arreeting,  apprehending,  or  taking  into 
Quatody  or  cUtaining  in  execution  of  any  of  the  proviaiona  of  thia  act  any  peraon  or  per- 
sons or  endeaYouring  so  to  do  that  then  and  in  every  such  case  every  person  ao  offending 
being  thereof  legally  oonvioted  ahall  be  acyodged  guilty  of  frlony  and  be  liaUe  to  be 
transported  for  any  term  not  ezoeeding  aeven  ygara. 

Cutting  eway  or  de&cing  booy-ropea,  dec  tranaportation  fiir  not  exceeding  14  yeara. 
I  4^3  Geo.  IV.  c.  76.  ^  6. 

ingraving,  Sfc,  on  any  plate  ibr  producing  an  impresaion  of  all  or  any  part  or  engrar. 
ing  on  any  plate  any  resemUanoe  of  ground-work  of  a  bank  of  England  note,  or  uMog 
such  plate  or  having  such  plate  in  custody  or  possession;  or  uttering  any  impression 
from  it :  transporUtion  foe  U  years;    1  Oeo,  1 V.  c  92.  §  1. 9. 

The  felonies  which  are  capitolly  punishable  bv  39  EUz.  e.  9;  4  €ho.  I.  e.  11 ;  5  Gf, 
II.  e,  30;  and  8  Gw,  II.  c.  20;  are  made  poniahable  by  transportation  fiir  life  or  not 
less  than  7  years  by  1  Oeo,  IV.  c  115. 

Pfivaitly  9italing  to  the  value  of  5f .  and  under  151.  Transportation  (or  lifis,  or  not 
leea  than  seven  years.    1  Oto,  IV.  c*  117. 

J^rnmke  gaUM,  maliciously  destroying,  d&c  Seven  yeara  transportation.  3  Gee.  IV. 
c.  126.  §  128. 

Forging  certificate,  dtc  of  commissioners  fi>r  issuing  exchequer  bills.  3  Geo,  IV.  e.  86^ 
§54. 

Forging  certificates  under  superannuation  act    3  Goo,  IV.  c  1 13,  §  23. 

Forgery  of  handwriting,  &«.  of  the  aeoountant  general,  Slc  of  the  court  of  exchequer 
to  a  certificate  to  receive  aoitor*a  effeota  in  the  bank,  dtc ;  or  fraudulently  claiming  pay- 
menta.    1  Geo.  IV.  e.  35.  §  27. 

Forging  See.  certificate  d&c  under  1  d&  2  Geo.  III.  e.  73.  §  15. 

Forging  ife»  receipta  or  certificatea  for  annuity  under  3  Goo.  IV.  e.  51.  §  15. 

Proeurinf  othera  to  utter  forged  letiera  of  attorney,  dtc  or  to  ^pplj  for  V^JS"^  probates 
of  forged  willa  of  aeamen  or  marinea.   I  db  2  Geo,  IV.  e»  49.  4  4. 

Any  peraon  or  peraona  pulling  down  plocking  up  or  otherwiee  de^|poying  or  dam- 
aging  turnpike  gatea  or  any  chain  Sua,  belonging  toereto  or  any  toll  bouses  or  weigh- 
ing  machines  or  reacuiog  peraona  in  cuatody  for  any  of  theae  offenoes,  to  be  adjudged 
guilty  of  felony  and  to  be  transported  for  seven  years.    3  Geo.  IV.  c.  126.  §  128. 

For  general  enactments  relating  to  ielonies,  see  6  Geo.  IV.  c.  25.  materially  altering 
the  law  in  many  particolara. 

Aaaaulting  cuatom  houae  officer  made  felony  and  punidied  with  transportation  for 
seven  yeara  or  impriaonment  with  hard  labour  not  ezoeeding  three  yeara.  6  Gsa.  IV. 
€.  108.  §  59. 

Bankrupt  not  surrendering  and  aubmitting  to  be  examined  dec  or  removing  or  em- 
bezzling to  the  value  of  102.  to  be  tranaported  for  life  or  not  less  than  seven  years,  or  be 
imprisoned  only  or  imprisoned  with  hard  labour  for  not  exceeding  seven  years.  6  Geo.  IV. 
e.  80.  U43. 

Entering  and  taking  trees  plants  die  out  of  orchards  gardens  and  nursery  grounds  dtc. 
6  Oeo.  IV.  e.  127. 

Permitting  vessels  to  depart  out  of  quarantine  wilhoot  authority,  giving  fidoe  certifi- 
eatedbc.    6  Gee.  IV.  e.  76.  §  2L  25. 
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Forgery  of  handwritiBg  of  reeetvor  general  or  contirciner  geoertl  of  enitoms  or  of  any 
person  dnly  aathoriied  to  act  for  them.    6  Geo.  IV.  e.  106.  §  27. 

Forgery  of  newspaper  stamps  or  stamping  papers  with  forged  stamps  or  ottering  papers 
with  forged  stamps  oc    6  6reo.  IV.  e.  1x9.  §  6. 

Smuggling.    6  Geo,  IV.  e.  108.  ^  56. 

As  to  felonies  for  malicious  injuries  to  property,  see  7  ^  8  Geo,  IV.  e  30.  repealing 
the  old  laws  and  consolidating  and  amending  the  laws  of  England  relatire  to  malicioos 
injuries.    See  29  SUituUo  at  large^  p,  96. 

The  act  for  oonsoUdating  and  amending  the  statutes  of  En^nd  relatiTe  to  oflfencet 
against  the  person  has  replied  most  of  the  old  acts  and  substituted  its  own  provisions. 
See  39  voL  SltefiHei  •<  Xarge«  |k  370. 

An  act  to  remove  doubts  as  to  the  liability  of  lords  and  peers  of  parliament  to  punish, 
nent  in  certain  eases  of  felony.   4  Hb  5  Ftol.  e.  93.  33  Staiuie9  mt  Large  781. 


NOTE  TO  PAGE  516b. 

*  Silent  leges  inter  arma**— the  laws  are  silent  in  the  midst  of  arms-HMid  the  great 
Roman  orator.  During  our  quarter  of  a  century  of  war,  the  laws  held  on  their  course; 
but  fow  had  the  courage  to  question  the  wisdom  of  that  course,  and  still  fewer  the  lei  sore 
to  attend  to  any  soffgestions  of  improvement.  The  daring  adventurer  who  then  mounted 
the  oar  of  progress  had  to  guide  it,  self.balan<»d,  over  the  single  rib  of  steel  which  spanned 
the  wide  gulf  between  the  land  of  reality,  and  the  land  of  promise.  Romilly  was  the 
foremost  amongst  the  courageous  spirits  who  risked  something  for  the  amelioration  of 
the  lot  of  their  fellow  men.  In  1516  Sir  Thomas  More  wrote,  <*  I  think  it  not  ri^ht 
nor  justice  that  the  loss  of  money  should  cause  the  loss  of  man's  life:  for  mine  opinion 
is,  that  all  the  goods  in  the  world  are  not  able  to  ooontervail  man*s  life.  But  if  they 
would  thus  say  that  the  breaking  of  justice,  and  the  transgression  of  laws  is  recompensed 
with  this  punishment  and  not  the  loss  of  the  money,  then  why  may  not  this  extreme  and 
rigorous  justice  well  be  called  plain  injury?  For  so  cruel  governance,  so  straight  rules 
Mid  unmerciful  laws  be  not  allowable,  that  if  a  small  offence  be  committed  by  and  bye 
(fie  sword  should  be  drawn:  nor  so  stoical  ordinances  are  to  be  borne  withal,  as  to  count 
all  offences  of  such  equality  that  the  killing  of  a  man,  or  the  taking  of  bis  money  from 
him  were  both  one  matter.*'  In  1816  Sir  Samuel  Romilly  carried  a  bill  through  the 
House  of  Commons  abolishing  capitel  punishment  for  shoplifting  which  had  been  rejected 
by  that  house  three  years  before.  The  House  of  Lords  however  threw  out  this  bill;  and 
on  that  occasion  three  hundred  years  after  Sir  Thomas  More  had  proclaimed  the  opinion 
which  we  have  just  recited,  Lord  EUenborough  the  lord  chief  justice,  **  lamented  that 
any  attempte  were  made  to  change  the  estebli&ed  and  well-known  criminal  law  of  the 
country  which  had  been  found  so  well  to  answer  the  ends  of  justice." 

The  history  of  the  reform  of  our  criminal  law  presente  one  of  the  most  encouraging 
examples  of  the  unconquerable  snocees  of  the  assertion  of  a  right  principle  when  it  it 
perseveringty  advocated  and  never  suffered  to  sleep  and  when  above  all  the  reformation 
IS  attempteid  step  by  step,  and  the  prejudices  of  mankind  are  not  assailed  by  the  bolder 
course  which  appears  to  contemplate  destruction  and  npt  repair.  The  name  of  reform 
in  the  criminal  laws  had  not  been  heard  in  the  House  of  Commonsibr  fifty-eight  years 
when  in  1808,  Romilly  carried  his  bill  for  the  abolition  of  the  punishment  of  death  for 
privately  stealing  firom  the  person  to  the  value  of  five  shillings:  in  other  words  for  pick- 
ing pockets.  It  ia  instructive  to  see  how  through  the  force  of  the  cireumstenees  around 
him  Romilly  approached  the  subject  of  this  reform  with  a  caution  which  now  looks 
almost  like  weaJcness.  His  object  was  originally  to  raistf  the  value  according  to  which 
a  theft  was  rendered  capital.  In  January  1808  he  gave  up  the  intention  of  bringing 
forward  even  this  limited  measure—he  was  sure  the  judges  would  not  spprove  of  it  To 
another  distinguished  lawyer  belongs  the  merit  of  having  urged  Romilly  to  a  bolder 
policy.  His  friend  Scarlett,  he  says,  *'had  advised  me  not  to  content  myself  with  merely 
raisfng  the  amount  of  the  value  of  property,  the  stealing  of  which  is  to  subject  the 
offender  to  capital  punishment,  but  to  attempt  at  once  to  repeal  all  the  statutes  which 
punish  with  death  mere  thefts  unaccompanied  by  any  act  of  violence  or  other  circum. 
stence  of  aggravation.  This  suggestion  was  very  agreeable  to  me.  But  as  it  appeared 
to  me  that  I  had  no  chance  of  being  able  to  carry  through  the  house  a  bill  which  was  to 
expunge  at  once  all  these  laws  from  the  stotute-book,  i  determined  to  attempt  the  re- 
mal  of  them  one  by  one;  and  to  begin  with  the  most  odious  of  them,  the  act  of  Queen 
Bliiaheth  which  makes  it  a  capital  MTeooe  to  steal  privately  from  the  yotmm  of  another.** 
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Upon  this  prudential  principle  Romillj  carried  his  first  reform  in  1808.  Bat  the  Houe 
of  Commons,  which  consented  to  pass  the  hill  forced  upon  him  the  omission  of  its  pream- 
ble:— ^**  Whereas  the  extreme  severity  of  penal  laws  hath  not  been  found  eflBectuaJ  for  the 
prevention  of  crimes:  bat  on  the  contrary  by  increasini^  the  difficulty  of  convicting 
offenders  in  some  cases  affords  them  impunity  and  in  most  cases  renders  their  punish- 
ment extremely  uncertain.*'  The  temper  with  which  too  many  persons  of  rank  and 
influence  received  any  project  of  amelioration  at  the  beginning  of  this  century  is  forcibly 
ttbibited  in  an  anecdote  which  Romilly  has  preserved  for  our  edification :  **  If  any  person 
be  desirous  of  having  an  adequate  idea  of  the  mischievous  effects  which  have  been  pro- 
duced in  this  country  by  the  FVench  revolution  and  all  its  attendant  horrors,  he  shonlil 
attempt  some  legislative  refi>rm,  on  humane  and  liberal  principles.  He  will  then  find  not 
only  what  a  stupid  dread  of  innovation  but  what  a  savage  spirit  it  has  infused  into  the 
minds  of  many  of  his  countrymen.  I  have  had  several  opportunities  of  observing  this. 
It  is  but  a  few  nights  ago  that  while  I  was  standing  at  the  bar  of  the  House  of  Commons 
4  young  man  the  brother  of  a  peer  whose  name  is  not  worth  setting  down,  came  up  to 
me  and  breathing  in  my  face  the  nauseous  fames  of  his  undigested  debauch,  stammered 
out  *  I  am  against  your  bill ;  I  am  for  hanging  all.'  I  was  confounded :  and  endeavour- 
ing to  find  out  some  excuse  for  him  I  obwrved  that  I  supposed  he  meant  that  the  cer* 
teinty  of  punishment  affording  the  only  prospect  of  suppressing  crimes  the  laws  what- 
ever they  are  ought  to  be  executed.  •  No,  no,'  he  said,  *•  it  is  not  that.  There  is  no  good 
done  by  mercy.    They  only  get  worse.    1  would  hang  them  all  up  at  once.*  " 

In  1810  Sir  Samuel  Romilly  brought  in  three  bills  to  repeal  the  acts  whidi  punished 
with  death  the  crimes  of  stealing  privately  in  a  simp  goods  of  the  value  of  five  shillings 
and  of  stealing  to  the  amount  of  forty  shillings  in  a  dwelling-house  or  on  board  vessels 
in  navigable  rivers.  The  first  bill  passed  the  House  of  Commons  but  was  lost  in  the 
Lords.  The  other  two  were  rejected.  In  1811  the  rejected  bills  were  again  introduced 
with  a  fourth  bill  abolishing  the  capital  punishment  tot  stealing  in  bleachinp-gronnds. 
The  four  bills  were  carried  through  the  House  of  Commons;  but  only  that  on  the  subject 
of  bleaching-grounds  was  sanctioned  by  the  Lords.  The  constant  argument  that  was 
employed  on  these  occasions  against  the  alteration  of  the  law  was  this,  that  of  late  ye^rs 
the  offences  which  they  undertook  to  repress  were  greatly  increased.  Justly  did  Kom| 
illy  say,  **  A  belter  Reason  than  this  for. altering  the  law  could  hardly  be  given."  On 
the  24th  of  May,  1811,  when  three  of  the  bills  were  rejected  in  the  House  of  Lords,  Lord 
Ellen  borough  declared,  **  They  went  to  alter  those  laws  which  a  century  had  proved  to 
be  necessary  and  which  were  now  to  be  overturned  by  speculation  and  modem  phslo6<^ 
phy."  The  lord  chancellor  Eidon  on  the  same  occasion  staled  that  he  had  himself  .earlj 
in  life  felt  a  disposition  to  examioe  the  principles  on  which  our  criminal  code  was 
framed,  **  before  observation  and  experience  had  matured  his  judgment"  Since  how- 
ever he  had  learnt  to  listen  to  these  rreat  teachers  in  this  important  science  his  ideas  had 
greatly  changed,  and  he  saw  the  wisdom  of  the  principles  and  practice  by  which  one 
criminal  code  was  regulated.  In  1813  Sir  Samuel  Romilly 's  bill  for  the  abolition  of 
capital  punishment  in  cases  of  shoplifting  was  carried  by  the  Conunons  in  the  new  par. 
liament,  but  it  was  again  rmected  in  the  House  of  Lords.  No  further  attempt  was  made 
towards  the  amelioration  of  this  branch  of  our  laws  tin  the  year  1816;  which  attempt 
we  have  now  more  particularly  tp  record. 

On  the  16th  of  February  Sir  Samuel  Romilly  obtained  leave  to  bring  in  a  bill  repeal- 
ing the  act  of  WilKam  the  Third,  which  made  It  a  capital  offence  to  steal  privately  in  « 
shop  to  the  value  of  ^ve  shillings.  He  described  this  act  as  the  most  severe  and  san^ 
guinary  in  our  statute  book,  inconsistent  with  the  spirit  of  the  times  in  which  we  lived, 
and  repugnant  to  the  laws  of  nature  which  had  no  severer  punishment  to  inflict  upon  the 
most  atrocious  of  crimes.  As  recently  as  1785  no  less  than  ninety-seven  persons  were 
executed  in  London  for  this  offence  alone ;  and  the  dreadful  spectacle  was  exhibited  of 
twenty  suffering  at  the  same  time.  The  capital  sentence  was  now  constantly  evaded  by 
juries  committing  a  pious  fraud  and  fii^ding  the  property  of  less  value  than  was  required 
by  the  statute.  The  consequence  of  severe  laws  never  executed  was  that  crime  went 
on  to  increase,  and  the  crimes  of  juvenile  offenders  especially.  On  moving  the  third 
reading  of  the  bill  on  the  i5th  of  March,  Sir  Samuel  Romilly  called  attention  to  the 
great  number  of  persons  of  very  tender  age  who  had  recently  been  sentenced  to  death  for 
pilfering  in  shops.  At  that  moment  there  was  a  child  in  Newgate  not  ten  years  of  age 
under  sentence  of  dealh  for  this  offence;  and  the  Recorder  of  London  was  reported  to 
have  declared  that  it  was  intended  to  enforce  the  laws  strictly  in  fiiture,  to  interpose 
some  check  if  possible  to  the  increase  of  youthful  depravity.  The  bill  paned  the  Com- 
mona,  but  was  thrown  out  in  the  Lords  on  the  33d  of  May«    On  this  occasion  the  lord 
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chief  justice  «^rded  with  the  lord  chancellor,  '^tbat  the  effect  of  remoTinif  the  penalty  pf 
death  from  other  crimes  had  rendered  him  still  more  adverse  to  any  new  ezj^riment  of 
this  kind.  Since  the  removal  of  the  vague  terror  which  hong  over  the  crime  of  stealing 
from  the  person  the  namber  of  offences  of  that  kind  bad  alarmingly  increased.  Thoagh 
the  panishment  of  death  was  seldom  inflicted  for  crimes  of  this  nature,  yet  the  influence 
which  the  possibility  of  capital  punishment  had  in  the  prevention  of  crimes  could  scarcely 
be  estimated  except  by  those  who  had  the  experience  in  the  operation  of  the  criminal 
law  which  he  had  the  misfortune  to  have.  When  it  was  considered  that  the  protectiea 
of  the  property  in  all  shops  depended  on  the  act  be&re  them,  and  that  even  now  thefts  of 
that  description  were  numerous,  the  house  would  not  he  trusted,  take  measures  to  increase 
them." 

When  we  look  back  on  the  debates  ut>on  the  criminal  law,  from  1609  to  1816,  and 
Bee  how  little  was  asked  by  Romilly,  and  refused  to  him,  compared  with  the  amount  of 
relbrm  that  has  since  been  accomplished,  we  can  only  regard  the  arguments  for  the  sup* 
port  of  the  ancient  system  of  capricious  terror  as  the  arguments  of  men  slowly  and  pain* 
nilly  emerging  from  baibarfsm. 

When,  in  the  time  of  Henry  VI.  more  persons  were  executed  in  England  in  one  year 
Ibr  highway  robbery  than  the  whole  number  executed  in  France  in  seven  years;  when, 
in  the  reign  of  Henry  VIII.  seventy-two  thousand  thieves  were  hanged,  being  at  the 
rate  of  two  thousand  a  yesr ;  and  when,  iv  the  rei^  of  George  III.  as  we  have  seen, 
twenty  persons  were  executed  on  the  same  morning  in  London,  for  privately  stealing-* 
we  see  the  principle  of  unmitigated  ferocity,  the  savagery  which  applies  brute  force  as 
the  one  remedy  for  every  evil,  enshrined  on  the  judgmenUseat.  The  system  went  on 
till  society  was  heartsick  at  its  atrocities,  and  then  rose  up  the  equivocating  system 
which  lord  chancellors,  and  lord  chief  justices,  and  doctors  in  moral  philosophy,  upheld 
as  the  perfection  of  human  wisdom — the  system  of  making  the  lightest  as  well  as  the 
most  enormous  offences  capital,  that  the  law  might  stand  up  as  a  scare-crow — an  old, 
ragged,  ill-contrived,  and  hideous  mawkin — that  the  smallest  bird  that  habitually  pilfered 
the  fields  of  industry  despised  while  he  went  on  pilfering.  With  the  absolute  certainty 
of  experience  that  bloody  laws  rigorously  administered  did  not  diminish  crime,  the  legis- 
lators of  the  beginning  of  the  nineteenth  century  believe,  or  affected  to  believe,  that  the 
eame  laws  scarcely  ever  carried  into  execution  would  operate  through  the  influence  of 
what  they  called  **  a  vague  terror.**  As  if  any  terror,  as  a  preventive  of  crime  or  a  mo- 
tive to  good,  was  ever  vague.  The  system  was  entirely  kept  in  existence  by  the  incom- 
petence and  idleness  of  the  law-makers  and  the  law-administrators.  A  weU-digested 
system  of  secpndary  punishments  never  seemed  to  them  to  be  within  the  possibility  of 
legislation.  We  are  very  far  from  the  solution  of  this  great  problem  in  our  own  days ; 
hut  we  have  made  some  steps  towards  its  attainment 

The  revolting  cruelty  and  the  disgusting  absurdity  of  our  criminal  laws,  thirty  years  ago, 
were  in  perfect  harmony  with  the  system  of  police,  which  bad  then  arrived  at  its  perfec* 
tion  of  imbecile  wickedness.    The  machinery  for  the  prevention  and  detection  of  crime 
was  exactly  accommodated  to  the  machinery  for  Its  punishment    On  the  Sd  of  April, 
on  the  motion  of  Mr.  Bennet,  a  committee  of  the  House  of  Commons  was  appointed  to 
Inquire  into  the  state  of  the  police  of  the  metropolis.    The  committee  was  resumed  in 
1817;  and  two  reports  were  presented,  which  were  amon^  the  first  causes  of  the 
awakening  of  the  public  mind  to  a  sense  of  the  fHgbtful  evils  which  were  existing  in 
what  we  nattered  ourselves  to  be  the  most  civiliz^  city  in  the  world.    Twelve  years 
after,  a  committee  of  the  House  of  Commons  thus  described  the  police  system  of  1816 
and  1817 : — *''  If  a  foreign  jurist  had  then  examined  the  condition  of  the  metropolis,  as 
respected  crime,  and  the  organization  of  its  police — and  if,  without  tracing  the  circum- 
stances from  which  that  organization  arose,  be  had  inferred  design  from  the  ends  to 
which  it  appeared  to  conduce — he  might  have  brought  forward  plausible  reasons  for 
believing  that  it  was  craftily  framed  by  a  body  of  profossional  depredators,  upon  a  calcu- 
lation of  the  best  means  of  obtaining  from  society,  with  security  to  themselves,  the 
greatest  quantity  of  plunder.    He  would  have  found  the  metropolis  divided  and  subdi- 
vided into  petty  jurisdictions,  each  independent  of  every  other,  each  having  sufficiently 
distinct  interests  to  engender  perpetual  jealousies  and  animosities,  and  being  sufficiently 
free  from  any  general  control  to  prevent  any  intercommunity  of  reformation  or  any  unity 
of  action.*'    Another  committee  of  the  House  of  Commons  reporting  in  1833,  says  of  the 
same  system,  **  The  police  was  roused  into  earnest  action  only  as  some  flagrant  viola- 
tion of  the  public  peace,  or  some  deep  injury  to  private  individuals,  impelled  it  into  exer- 
tion ;  and  security  to  persons  and  property  was  sought  to  be  obtained,  not  by  the  activity 
and  wholesome  vigour  of  a  preventive  police,  which  it  is  a  paramoont  duty  of  the  Stale 
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to  pro?Mk»  but  bj  rmorliof  from  timo  to  tliM,  at  an  ooeaaioiia]  inereue  of  the  more  ^io- 
lent  breacHn  of  Ibe  law  demanded  it,  to  the  bigheit  and  ultimate  penahiee  of  that  law, 
in  the  hope  of  checking  the  more  desperate  offendert."  The  same  report  eayti  **  Flash- 
houses  were  then  decUred  to  be  a  neeessary  part  ot  the  police  system,  where  known 
thieves,  with  the  flill  knowledge  of  the  magistrates  and  pubOc  officers,  assembled,  until 
the  StatCv  or  individuals  from  the  losses  they  had  sustained,  or  the  wrongs  they  bad  suf- 
iered,  bid  high  enough  for  their  detection.  Flash-houses,  known  in  the  scientific  phrase^ 
«ftogy  of  the  police  as  •*  fiash-cribs*'  •«  shades'*  and  »infemals*'  were  filthy  dens,  where 
thieves  and  abandoned  females  were  always  to  be  found,  riotous  or  drowsy,  surrounded  by 
children  of  all  ages,  quali^ing  for  their  degrees  in  the  college  of  crime.**  **  There,"  says 
a  Middlesex  magistrate,  examined  before  the  committee  of  1816,  "  they  (the  children) 
see  thieves  and  thief.takers  sitting  and  drinking  together  on  terms  of  good-feHowship; 
all  they  see  and  hear  is  calculate  to  make  them  ^lieve  they  mav  rob  without  fear  of 
punishment,  for  in  their  thoughtless  course  they  do  not  reflect  that  the  forbearance  of  the 
officers  will  eontinue  no  longer  than  until  they  commit  a  forty-pound  crime,  when  thej 
will  be  sacrificed.**  A  forty-pound  crime !  the  phraseology  is  as  obsolete  as  if  it  were 
written  in  the  pedlar*s  FVench  of  the  rogues  of  the  sixteenth  century.  A  fbrty-ponnd 
crime  was  a  crime  for  whose  detection  the  State  adjudged  •>  reward,  to  be  paid  on  eon- 
viction,  of  forty-pounds;  and,  as  a  necessary  consequence,  the  whole  race  of  thieves  were 
Ibstered  into  a  steady  advance  from  small  offences  to  great,  till  they  gratefully  ventured 
upon  some  deed  of  more  than  common  atrocity,  which  should  bestow  the  blood-money 
upon  the  officers  of  the  law  who  had  so  long  petted  and  protected  them.  The  system 
received  a  fatal  blow  in  1816,  in  the  detection  of  three  officers  of  the  police,  who  had 
actually  conspired  to  induce  five  men  to  commit  a  burglary  for  the  porpoee  of  obtaining 
the  rewards  upon  their  conviction.  The  highwaymen  who  infeeted  the  suburbs  of  the 
metropolis  had  been  eradioated— they  belonged  to  another  age.  Offences  against  the  per- 
son were  rarelv  connected  with  any^  offences  against  property.  But  the  uncertainty  of 
ponishment,  the  authorized  toleration  of  small  offenders,  and  the  organised  system  of 
negotiation  for  the  return  of  stolen  propertv,  had  filled  the  hietropolis  wiSi  legions  of  expe- 
rienoftd  depredators.  The  public  exhibitions  of  the  most  profligate  indecency  and  bro- 
tality  can  scaroely  be  believed  by  those  who  have  grown  up  in  a  different  stale  of  society. 
When  Dtfbe  described  his  Colonel  Jack,  in  the  days  of  his  boyish  initiatiou  into  vice, 
aleeping  with  other  children  amidst  the  kilns  and  glass-houses  of  the  London  fields,  we 
read  ofa  state  of  things  that  has  long  passed  away ;  but,  as  recently  as  1816,  in  Convent 
Garden  Market,  and  other  places  affording  a  partial  shelter,  hundreds  of  men  and  women, 
boys  and  girls,  assembled  together,  and  continued  during  the  night,  in  a  state  of  shame- 
less profligacy,  which  b  described  as  presenting  a  scene  of  vice  and  tumult  more  atrodous 
than  any  thing  exhibited  even  by  the  lassarou  of  Naplea. — Emghf9  ifist  tfEng.  B,  L 
c,  7.  JMmd.  1846-7. 
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